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FRAITOHISES;  INCORPORATION  AND  MANAGEMENT 
OF  ELECTRIC  CORPORATIONS;  MUNICI- 
PAL CONTROL. 


AMERICAN 

ELECTRICAL  CASES 


GRANT   OF  FRANCHISE. 


MoBBiBTOWN,  City  of,  v.  East  Tennessee  Telephone  Co. 

U.  8.  Circuit  Court  of  Appeals,  Sixth  Circuit, 

1.  Right  to  use  stbeets;  ordinance  granting  fbanchise. — ^No  telegraph 

or  teleohoiie  company  can  lawfully  occupy  the  streets  or  alleys  of  a 
municioality  without  legislative  authority,  exercised  directly  by  the 
legislature,  or  by  a  municipality  in  pursuance  of  a  delegated  power. 
When  a  city  charter  prescribes  that  franchises  can  be  granted  by  ordi- 
nance, it  is  not  competent  to  make  such  a  grant  by  resolution,  nor  can 
an  ordinance  be  amended  by  a  resolution. 

2.  Beyocation  of  f&anghise  after  acceptance. — ^A  franchise  granted  by  an 

ordinance  and  amended  by  resolution,  and  accepted  as  amended  by  a 
telephone  company  is  irrevocable,  unless  the  power  to  revoke  or  alter 
is  reserved. 

Appeal  from  United  States  Circuit  Court,  Eastern  District  of 
Tennessee;  remanded  with  direction  to  modify  decree.  Decided 
April  8, 1902 ;  reported  115  Fed.  304. 

Statement  of  facts : 

The  East  Tennessee  Telephone  Company  is  a  corporation  organized  under 
the  law  of  Kentucky,  which  is  engaged  in  the  operation  of  telephone  systems 
in  various  towns  of  Tennessee.  Prior  to  the  controversy  as  to  its  right  to 
do  a  local  business  and  conduct  an  exchange  at  Morristown,  it  seems  to  have 
been  conducting,  in  Morristown,  a  long-distance  telephone  station,  by  which 
the  town  was  connected  with  other  towns  in  the  vicinity  in  which  it  was 
doing  a  local  business.  Prior  to  September,  1899,  the  local  business  and 
exchange  at  Morristown  was  done  by  a  local  Tennessee  corporation  called 
the  Morristown  Telephone  Company.     On  September  1,  1899,  the  council  of 
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Morristown  passed  an  ordinance  giving  to  the  East  Tennessee  Telephone 
Company  the  right  to  erect  poles  and  string  wires  over  the  streets  and  alleys 
of  the  city  for  the  purpose  of  conducting  a  local  telephone  exchange.  This 
ordinance  fixed  the  maximum  rate  of  charges,  and  required  that  the  city 
should  he  given  the  free  use  of  two  telephones,  and  the  right  to  use  the 
company's  poles  for  stringing  a  flre  alarm  system.  September  25,  1809, 
a  resolution  was  passed  by  the  Morristown  city  council  giving  to  the  tele- 
phone company  the  right  to  increase  its  maximum  charges  in  respect  to 
one  class  of  telephones.  On  the  day  following,  the  company,  in  writing, 
accepted  the  terms  of  the  ordinance  as  thus  amended.  In  pursuance  of  the 
consent  thus  given,  the  company  took  some  steps  toward  the  enlargement  of 
its  local  facilities,  and  incurred  some  expense  in  preparing  for  furthermore 
considerable  extensions.  There  seems  to  have  been  some  popular  discontent 
with  the  resolution  allowing  an  increased  charge  for  service  under  the  action 
of  the  city  council  last  taken,  which  led  to  the  repeal  on  November  17,  1899, 
of  the  ordinance  of  September  1st.  Pending  the  matters  stated,  the  local 
company  seems  to  have  been  in  the  hands  of  a  receiver  appointed  by  the 
Circuit  Court  of  the  United  States  upon  a  creditors'  bill.  Under  this  cred- 
itors' proceeding  the  entire  property  and  franchises  of  the  Morristown  Tele- 
phone Company  were  brought  to  a  judicial  sale.  At  this  sale  the  property 
and  franchises  of  the  company  were  purchased  by  the  East  Tennessee  Tele- 
phone Company,  and  the  sale  confirmed  and  title  vested  February  28,  1900. 
From  this  time  the  last-named  company  claimed  to  exercise  all  the  rights 
and  franchises  which  pertained  to  the  old  Morristown  Telephone  Company 
as  well  as  such  rights  and  franchises  as  had  been  granted  to  it  by  virtue 
of  the  ordinance  and  resolution  heretofore  mentioned.  The  municipal  au- 
thorities, upon  the  other  hand,  denied  the  validity  of  the  ordinance  under 
which  the  Morristown  Telephone  Company  had  been  maintaining  its  poles 
and  wires  upon  th%  streets,  and  denied  the  authority  of  the  East  Tennessee 
Telephone  Company  as  a  foreign  corporation  engaged  in  a  competitive  busi- 
ness to  acquire  the  rights  and  franchises  of  the  Morristown  Telephone  Com- 
pany. The  Morristown  authorities  also  denied  that  the  East  Tennessee 
Telephone  Company  had  acquired  any  street  rights  by  virtue  of  the  ordinance 
of  September  1,  1899,  or  the  resolution  of  September  15,  1899.  In  short, 
the  position  of  the  municipal  authorities  was  that  the  East  Tennessee  Tele- 
phone Company  had  no  authority  from  any  source  to  erect  or  maintain  a 
local  telephone  system  by  using  the  streets  or  alleys  of  the  town  for  their 
posts  and  wires,  and  was  therefore  a  trespasser  upon  the  streets.  Acting 
upon  this  line,  the  agents  and  officers  of  the  East  Tennessee  Telephone  Com- 
pany were  prevented  by  the  municipal  police  from  erecting  poles  or  stringing 
wires  for  the  purpose  of  prosecuting  the  business  of  a  local  telephone  com- 
pany. This  interference  is  charged  to  have  been  destructive  to  the  fran- 
chises claimed,  and  a  remedy  by  injunction  was  therefore  sought.  Upon  the 
pleadings  and  proof  the  court  below  granted  a  perpetual  injunction  as  prayed. 
From  this  decree  the  municipality  of  Morristown  has  appealed,  and  assigned 
error. 


Grant  of  Franchise. 


Morristown,  City  oi,  v.  East  Tennessee  Telephone  Co. 

W.  N.  Hickey  and  Roht.  E.  L.  Mountcastle,  for  appellant. 
Edward  T.  Sanford,  for  appellee. 

LuBTON^  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court: 

The  power  of  the  city  of  Morristown,  prior  to  the  amendment  of 
its  diarter  by  the  act  of  April  21, 1899,  to  grant  any  street  rights  to 
the  Morristown  Telephone  Company,  is  denied,  and  an  ordinance 
passed  February  22,  1896,  giving  to  that  company  the  right  to 
erect  poles  and  string  wires  on  the  streets  and  alleys  of  the  town, 
subject  to  certain  limitations,  is  claimed  to  have  been  an  vUra  vires 
act.  Morristown  is  incorporated  under  a  special  legislative  charter 
passed  November  21,  1867.  Priv.  Acts  Tenn.  1867-68,  p.  18. 
Curiously  enou^,  that  charter  does  not,  in  express  terms,  deal 
with  the  question  of  the  grant  of  privileges  or  franchises  in  the 
streets.  Neither  does  it,  as  is  usually  the  case,  provide  in  so  many 
words  that  the  corporation  shall  have  general  "control'^  over  its 
streets  and  alleys.  Upon  this  rests  the  case  against  the  validity 
of  the  ordinance  under  which  the  Morristown  Telephone  Company 
erected  its  poles  on  the  streets  of  the  town,  and  for  years  conducted 
a  local  telephone  business  without  let  or  hindrance  from  the  mimi- 
cipal  authorities. 

That  no  telegraph  or  telephone  company  can  lawfully  occupy  the 
streets  or  alleys  of  a  town  with  their  poles  and  wires  without  legis- 
lative authority  granted  directly  by  the  legislature,  or  by  the  muni- 
cipal authority  in  pursuance  of  power  delegated,  is  a  plain  and 
obvious  proposition.  That  the  authority  to  consent  to  the  use  of 
the  streets  of  a  town  by  a  railway,  telegraph,  or  telephone  company 
resides  primarily  in  the  legislature  of  the  State  is  well  settled  also, 
though  usually  delegated  to  the  municipality  directly  concerned. 
City  of  Knoxville  v.  Africa,  23  C.  C.  A.  252,  77  Fed.  501,  507. 
That  the  power  to  grant  a  right  of  way  to  street  railways  through 
the  streets  of  a  town,  when  its  motive  power  is  animal  or  electricity, 
may  be  implied  from  a  grant  of  general  control  over  the  streets,  we 
had  occasion  to  decide  in  Detroit  Citizens'  St.  Ry.  Co.  v.  City  of 
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Detroit,  12  O.  O.  A  366,  64  Fed.  628,  636,  26  L.  R  A.  667.  The 
court  below  held  that  while  the  charter  of  Morristown  did  not, 
in  express  terms,  delegate  to  the  municipality  general  control  over 
its  streets  and  alleys,  the  powers  in  reference  to  streets  and  alleys 
were  so  numerous  and  sweeping  as  to  be  equivalent  to  general  con- 
trol. We  are  not  prepared  to  disagree  with  this  conclusion,  but 
find  it  unnecessary  to  determine  the  validity  of  the  ordinance  under 
which  the  Morristown  Telephone  Company  established  its  poles  and 
wires  on  the  streets  of  the  town. 

By  die  Tennessee  act  of  Apr.  21,  '99,  the  charter  of  Morristown 
was  so  amended  as  to  include  within  the  powers  which  might  be 
exercised  by  ordinance  the  power  to  grant  privileges  and  franchises 
in  the  use  of  the  streets.  This  act  removed  all  doubt  as  to  the 
power  of  the  city,  and  after  its  enactment,  and  on  September  1, 
1899,  an  ordinance  was  duly  passed  giving  to  the  East  Tenessee 
Telephone  Company  the  right  to  erect  poles  and  string  wires  on  the 
streets  and  alleys  of  the  city,  '^  in  such  a  way  and  manner  as  not  to 
obstruct  the  streets  and  alleys,  and  to  erect  their  poles  in  such  a 
way  as  to  be  the  least  inconvenient  to  the  public  travel,  as  may 
be  agreed  by  the  street  committee."  The  ordinance  prescribed 
the  maximum  charges  to  be  made,  and  required  the  company  to  give 
to  the  city  two  telephones  free  of  charge,  and  to  allow  their  poles 
to  be  used  for  the  purpose  of  stringing  a  fire-alarm  system.  On 
the  25th  of  September,  following,  the  city,  on  application  of  the 
East  Tennessee  Telephone  Company,  amended  this  ordinance  by  a 
resolution  increasing  the  maximum  rate  chargeable  by  the  company 
for  one  class  of  telephone  service.  On  September  26,  1899,  the 
telephone  company  wrote  and  signed  on  the  foot  of  this  original 
resolution  an  acceptance  in  these  words: 

"  In  consideration  of  this  resolution,  together  with  an  ordinance  heretofore 
passed,  we  accept  hoth  as  taken  together  as  a  contract  between  the  East 
Tennessee  Telephone  Company  and  the  city  of  Morristown." 

For  some  unexplained  reason,  the  city  council  at  a  meeting  held 
October  6,  1899,  passed  a  resolution  reciting  the  above  clause  as 
having  been  "  added"    to  the  resolution  without  authority,  and 


GitAWT  OF  FbANCHISB, 


Morristown,  City  of,  ▼.  East  Tennessee  Telephone  Co. 

ordering  that  the  minutes  of  the  former  meeting  be  corrected  by 
striking  out  the  clause  of  acceptance  above  quoted.  November  17, 
1899,  the  council  formally  repealed  the  ordinance  of  September  1, 
1899,  under  the  claim  that  the  city  had  the  right  to  repeal  or  with- 
draw its  consent  to  the  use  of  the  streets,  as  provided  by  that  ordin- 
ance, at  any  time  before  the  ordinance  had  been  legally  accepted. 
The  argument  that  the  repeal  occurred  before  acceptance  is  based 
upon  two  propositions:  First,  that  the  resolution  of  September 
26th  was  a  void  thing,  because  the  ordinance  of  September  1st  could 
not  be  altered  or  annulled  by  resolution ;  2d,  that  the  acceptance 
i9vas  of  the  ordinance  and  resolution  together,  and,  the  resolution 
being  void,  the  acceptance  goes  for  nothing. 

The  consent  to  the  occupancy  of  the  streets  by  the  poles  and  wires 
of  the  telephone  company  for  the  purpose  of  maintaining  a  public 
telephone  system  was  the  grant  of  an  easement  in  the  streets  and  a 
conveyance  of  an  estate  or  property  interest,  which,  being  in  a  large 
sense  the  exercise  of  a  proprietary  or  contractual  right  rather  than 
legislative,  was  irrevocable  after  acceptance,  unless  the  power  to 
alter  or  revoke  was  reserved.  This  principle  has  too  many  times 
been  declared  and  applied  by  this  court  to  require  further  elabora- 
tion. Detroit  Citizens'  St.  By.  Co.  v.  City  of  Detroit,  12  O.  C.  A. 
366,  64  Fed.  628,  26  L.  R.  A.  667 ;  Louisville  Trust  Co.  v.  City  of 
Cincinnati,  22  C.  C.  A.  384,  76  Fed.  296 ;  Iron  Mountain  B.  Co. 
V.  Ciiy  of  Memphis,  37  C.  C.  A.  416,  96  Fed.  113 ;  Citizens'  By. 
Co.  V.  Africa,  23  O.  0.  A,  252,  77  Fed.  501. 

The  telephone  company  in  consideration  of  this  street  easement 
agreed  to  permit  its  poles  to  be  used  by  the  city  for  stretching  the 
wires  of  a  fire-alarm  system,  and  also  to  furnish  two  telephones  free 
for  municipal  uses.  The  amendment  of  this  ordinance  by  the 
resolution  of  September  25th  was  ineffectual.  The  charter  as 
amended  having  conferred  the  power  of  granting  street  franchises 
"by  ordinance,"  no  other  method  was  admissible.  When,  by 
statute  of  charter,  power  is  conferred  upon  a  municipal  council 
and  is  silent  as  to  the  mode  of  action,  the  decision  may  be  by  either 
ordinance  or  resolution,  at  discretion  of  the  council.  But  when 
the  charter  prescribes  that  franchises  can  be  granted  by  ordinance 


8  American  Electrical  Cases.  [vol.  8 

Morristown,  City  of,  v.  East  Tennessee  Telephone  Go. 

it  is  not  competent  to  make  such,  a  grant  by  resolution.  Board  v. 
De  Kay,  148  U.  S,  591,  13  Sup.  Ct.  706,  37  L.  Ed.  578 ;  DilL 
Mun.  Corp.  (2d  ed.),  §  244  et  seq.,  and  notes ;  Newman  v.  City  of 
Emporia,  32  Kan.  456,  4  Pac.  815;  Van  Vorst  v.  Jersey  City, 
27  N.  J.  Law,  493 ;  City  of  Green  Bay  v.  Brawns,  50  Wis.  204, 
6  N.  W.  508 ;  Illirwis  Trust  &  Sav.  Bank  v.  Arkansas  City,  22 
C.  C.  A.  171,  76  Fed.  271,  34  L.  R  A.  518. 

The  by-laws  of  the  city  required  that  an  ordinance  should  be 
passed  at  two  separate  meetings.  No  such  requirement  exists  as  to 
the  passing  of  a  resolution.  So  far  as  the  resolution  sought  to  alter 
any  term  or  condition  upon  which  the  ordinance  granted  an  ease- 
ment in  the  streets  to  the  East  Tennessee  Telephone  Company  its 
invalidity  must  be  conceded ;  for  it  would  seem  to  follow  that  if  a 
franchise  can  only  be  granted  by  an  ordinance  that  such  an  ordi- 
nance can  only  be  altered  or  amended,  in  respect  to  any  of  its  terms 
or  conditions,  by  another  ordinance,  and  not  by  a  mere  resolution. 
This  brings  us  to  the  crux  of  the  case.  The  ordinance  conferring 
the  right  to  erect  and  maintain  its  poles  and  wires  upon  the  streets 
was  repealed  by  an  ordinance  passed  November  17,  1899. 

The  learned  counsel  for  the  appellant  concede  that  if  there  had 
been  an  "  unequivocal  acceptance  of  this  consent  ordinance,  and 
substantial  action  under  its  terms,  that  it  would  have  consti- 
tuted an  inviolable  contract  City  of  Knoxville  v.  Africa,  23  C.  C. 
A.  252,  77  Fed.  501 ;  Detroit  Citizens'  St.  Ry.  Co.  v.  City  of  De- 
troit, 12  C.  C.  A.  365,  64  Fed.  628,  26  L.  E.  A.  667. 

The  right  to  revoke  the  easement  granted  is  based  upon  the  fact 
that  the  telephone  company,  in  writing,  accepted  the  ordinance  only 
as  amended  by  the  invalid  resolution.  This  acceptance,  it  is  said, 
was  but  a  conditional  acceptance,  and  that,  if  the  resolution  turn  out 
to  be  ineffective  as  an  amendment  or  alteration  of  the  terms  of  the 
consent  ordinance,  the  acceptance  goes  for  nothing.  The  position 
is  untenable.  The  telephone  company,  under  the  circumstances, 
might  very  well  have  said,  upon  discovery,  that  the  modification  of 
the  terms  of  the  ordinance  had  not  been  made  in  a  valid  manner, 
"that  it  would  not  avail  itself  of  the  franchise  granted,  and  was  not 
bound  to  carry  out  any  implied  agreement  to  construct  or  maintain 
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a  local  telephone  system,  as  its  acceptance  of  the  street  franchise 
had  been  based  upon  the  supposed  validity  of  the  resolution  modify- 
ing the  terms  of  the  ordinance  granting  a  street  easement"  But 
this  it  has  not  done,  and  does  not  now  say.  On  the  contrary,  it  in 
effect  says :  ^'Although  I  have  not  so  good  a  contract  as  I  desired  and 
supposed  I  had,  yet  I  stand  upon  the  rights  conceded  me  by  the 
valid  ordinance,  and  upon  the  terms  and  conditions  there  pre- 
scribed." 

An  ordinance  conferring  street  easements  in  excess  of  the  power 
of  the  municipality  to  grant  is  not  necessarily  void.  For  example, 
ordinances  conferring  exclusive  rights  by  a  municipality  having  no 
power  to  grant  exclusive  rights  have  been  held  valid  so  far  as  to 
convey  a  ri^t,  subject  to  the  right  of  the  city  to  grant  like  privil- 
eges in  same  streets  to  others.  Levis  v.  City  of  Newton  (C  C), 
75  Fed.  884 ;  City  of  Waterloo  v.  Waterloo  St.  By.  Co.,  71  Iowa, 
193,  32  K  W.  329. 

The  same  rule  would  apply  to  an  ordinance  valid  in  part  and  in- 
valid in  part  which  is  applicable  to  a  statute.  If  the  grants  are  so 
distinctly  separable  that  each  can  stand  alone,  and  the  court  is  able 
to  see  that  there  is  no  such  interdependence  as  to  make  the  validity 
of  a  part  depend  upon  the  validity  of  every  part,  the  ordinance  will 
be  upheld  so  far  as  valid.  But  here  nothing  has  failed  but  an  effort 
to  amend  an  ordinance  confessedly  valid.  The  amendment  was  one 
proposed  by  the  telephone  company,  and  wholly  in  its  interest. 
If  it  chooses  to  go  on,  although  the  modifying  resolution  has  failed 
to  accomplish  its  purpose,  it  is  not  for  the  city  to  escape  responsi- 
bility upon  the  assumption  that  everything  done  by  the  telephone 
company  in  acceptance  of  the  easements  granted  was  made  depend- 
ent upon  the  validity  of  this  amending  resolution.  The  plain  pur- 
pose of  the  telephone  company,  by  its  written  acceptance  and  by  the 
subsequent  prosecution  of  the  work  of  putting  in  its  local  lines,  was 
to  avail  itself  of  the  grant  made  by  the  ordinance.  Undoubtedly  it 
acted  upon  the  theory  that  the  resolution  had  worked  a  valid  modifi- 
cation of  the  ordinance,  and  this  it  has  maintained  to  the  end  of  this 
litigation.  This  contention  it  has  now  lost,  and  it  is  now  con- 
fronted with  the  novel  claim  that  the  easement  remained  revocable, 
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because  its  acceptance  included  a  supposed  Tnodification  which  turns 
out  to  have  been  irregularly  granted,  and  therefore  invalid.  The 
acceptance  of  the  grant  by  writing  and  by  acts  prior  to  the  repealing 
ordinance  was,  in  our  judgment,  such  as  to  give  the  ordinance,  so 
far  as  valid,  effect  as  a  contractual  ordinance,  and  render  it  irre- 
vocable. 

Street  rights  so  vested  cannot  be  devested  without  the  consent 
of  both  parties  or  by  clear  acts  of  abandonment  indicating  an  inten- 
tion not  to  accept.  LovisviUe  Trust  Co.  v.  City  of  Cincinnati,  22 
C.  C.  A.  334,  76  Fed.  296.  The  street  rights  thus  granted  are,  6i 
course,  subject  to  the  provisions  of  the  ordinance  itself,  as  well  as 
the  police  power  of  the  city,  which  can  never  be  contracted  away. 

Whether  the  Morristown  Telephone  Company  had  any  street 
easement,  and  whether  the  appellees,  as  purchasers  of  its  property, 
acquired  such  street  rights  as  it  had,  we  do  not  decide.  That  it  ac- 
quired the  physical  property  of  that  company  is  not  denied.  What 
we  do  decide  is  that  the  East  Tennessee  Telephone  Company  ac- 
quired a  valid  and  irrevocable  ri^t  to  erect  its  poles  and  string  its 
wires  on  and  over  the  streets  and  alleys  of  Morristown,  under  and 
subject  to  the  terms  and  provisions  of  the  ordinance  of  September  1, 
1899.  We  also  hold  that  the  resolution  of  September  25,  1899, 
was  ineffective  as  an  amendment  of  the  prior  ordinance,  and  that 
the  East  Tennessee  Telephone  Company,  by  its  acts  and  deeds,  has 
accepted  the  terms  of  the  ordinance  of  September  1,  1899. 

We  also  decide  that  the  ordinance  repealing  the  ordinance  of 
September  1,  1899,  was  ineffective  to  deprive  the  telephone  com- 
pany of  the  easement  granted  under  the  ordinance  of  September  1, 
1899.  The  street  rights  thus  acquired  must  be  held  subject  to  the 
provisions  of  the  ordinance  under  which  they  were  granted,  and  also 
subject  to  the  reasonable  regulations  of  the  municipality  by  virtue 
of  its  police  power.  City  of  Baltimore  v,  Baltimore  Trust  &  Ovar- 
antee  Co.,  166  U.  S.  673, 17  Sup.  Ct.  696,  41  L.  Ed.  1160. 

The  general  result  below  was  soimd,  and  is  ajBSrmed,  but  the  ap- 
pellant is  entitled  to  have  the  injunction  modified  as  indicated  by 
this  opinion.  Bemand,  with  directions  to  modify  the  decree. 
Costs  of  this  court  will  be  divided. 
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Fraaehlae  om«e  aoeepted  mot  to  be  roToked. — ^A  municipal  ordinance 
granting  to  a  particular  company  authority  to  construct  and  maintain  tele- 
phone lines  on  the  streets  of  a  city,  without  any  limitation  as  to  time,  and 
for  a  stipulated  consideration,  when  accepted  and  acted  upon  by  the  grantee 
1^  a  compliance  with  all  its  conditions  and  the  construction  of  a  valuable 
and  extensive  plant,  acquires  thereby  the  features  of  a  contract,  which  the 
city  cannot  thereafter  abolish  or  alter  in  its  essential  terms,  without  the 
eonsent  of  the  grantee.  The  imposition  of  new  and  burdensome  considera- 
tions is  a  violation  thereof.  "Sew  Orleans,  City  of,  v,  Qreat  Southern  Teleph, 
d  Teleg.  Co.,  2  Am.  Electl.  Cas.  122,  40  La.  Ann.  41,  3  So.  633.  See,  also, 
Hudson  Teleph.  Co.  v.  Mayor,  etc,  of  Jersey  City,  2  Am.  Electl.  Cas.  133,  49 
N.  J.  Law,  303,  8  Atl.  123 ;  Michigan  Teleph.  Co.  v.  City  of  8t.  Joseph,  7  Am. 
Electl.  Cas.  1,  121  Mich.  502,  80  N.  W.  383;  North/ujestem  Teleph,  Each.  Co. 
V.  Minneapolis,  7  Am.  Elect.  Cas.  168,  81  Minn.  140,  83  N.  W.  527;  Mohan  v. 
Mi^igan  Teleph.  Co.,  8  Am.  Electl.  Cas.  38,  93  N.  W.  630;  Boater  Springs, 
City  of,  V.  Boater  Springs  Light  d  P.  Co.,  8  Am.  Electl.  C^s.  125,  64  Kan.  591, 
68  Pac.  63;  Duluth,  City  of,  v.  Duluth  Teleph.  Co.,  8  Am.  Electl.  Cas.  136» 
84  Minn.  486,  87  N.  W.  1128;  State  ex  rel.  Wisconsin  Teleph.  Co.  v.  City  of 
Sheboygan,  8  Am.  Electl.  Cas.  156,  114  Wis.  505,  90  N.  W.  441.  See,  also, 
monographic  note,  "Use  of  Streets  and  Highways  by  Telegraph  and  Tele- 
phone Companies,"  po8t,  p.  159. 

Tke  e<mfleat  of  a  eommom  eovaeil  for  the  erection  of  wires  and  poles 
in  a  street  by  an  electric  railway,  and  prescribing  the  sise  and  location  of 
the  poles,  and  limiting  the  speed  of  railroads  when  operated  by  electricity 
must,  under  the  charter  of  the  city  of  Newark,  be  by  ordinance,  and  not  by 
reaolntion.  Haisey  v.  City  of  Newark,  6  Am.  Electl.  Caa.  40,  64  N.  J.  Law, 
102,  23  AtL  284. 
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Iowa;  Supreme  Court. 

I.  STATOriB   AUTHOBIZIlfO   TELEPHONE   COMPAKT   TO   U8B   PX7BUG    HIGHWAYS. — 

A  statute  of  Iowa  (Code  1873,  8  1324),  as  amended  by  Laws  19th  Gen. 
Assem.  ch.  104,  authorizing  any  person  or  company  to  construct  a  tele- 
graph or  telephone  line  along  public  highways,  held  sufficient  to  include 
city  streets  and  to  permit  their  occupancy  by  a  telephone  company  with- 
out the  city's  consent. 

Appeal  by  defendant  from  an  order  restraining  the  occupancy 
by  it  of  city  streets.  Decided  February  12,  1903 ;  reported  119 
Iowa,  619,  93  N.  W.  596. 
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E.  E.  Cook,  L.  O.  Richardson  and  N.  T.  Ouemsey,  for  ap- 
pellant. 

/.  C,  Hume,  for  appellees. 

Opinion  by  Shebwin^  J. : 

The  plaintiffs  are  residents  and  taxpayers  of  the  city  of  Des 
Moines,  owning  residences  fronting  upon  West  Grand  avenue,  in 
said  city,  along  which  the  defendant  maintains  a  telephone  line 
as  a  part  of  its  plant  extending  over  the  city.  This  plant  was 
originally  built  by  the  Des  Moines  Telephone  Exchange  Oompany 
about  1880,  and  in  1881  was  sold  to  the  Western  Telephone  Com- 
pany, who  in  turn  sold  it  to  the  Central  Union  Telephone  Com- 
pany, whose  successor  the  defendant  is.  In  1891  the  city  council 
of  Des  Moines  granted  to  the  Central  Union  Telephone  Oompany 
a  five-year  franchise,  authorizing  it  to  occupy  the  city  streets  and 
alleys  with  its  poles  and  lines.  This  franchise,  or  the  ordinance 
granting  it,  was  accepted  in  writing  by  the  telephone  company, 
and  its  plant  operated  thereunder  for  the  designated  period.  There 
has  never  been  a  renewal  of  the  franchise,  and  since  its  expiration 
various  efforts  have  been  made  by  the  city  to  oust  the  defendant 
from  the  use  of  its  streets  and  alleys.  The  defendant  refuses  to 
vacate,  on  the  ground  that  it  has  the  right  to  so  occupy  the  city's 
streets  and  alleys  under  authority  given  by  section  1324  of  the 
Code  of  1873,  as  amended  by  chapter  104  of  the  Laws  of  the  19th 
(Jeneral  Assembly,  as  follows :  "Any  person  or  company  may  con- 
struct a  telegraph  or  telephone  line  along  the  public  highways  of 
this  State  or  across  the  rivers,  or  over  any  lands  belonging  to  the 
State  or  to  any  private  individual,  and  may  erect  the  necessary 
fixtures  therefor."  The  question,  then,  is  whether  this  statute 
gave  telegraph  and  telephone  companies  the  right  to  occupy  the 
streets  and  alleys  in  cities  and  incorporated  towns  without  au- 
thority from  such  cities  and  towns.  That  the  legislature  has,  in 
the  absence  of  constitutional  restraint,  full  and  paramount  au- 
thority over  all  public  ways,  whether  urban  or  rural,  is  well  settled 
and  conceded.     It  is  also  conceded  that  a  city  cannot,  without  ex« 
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press  statutory  authority,  authorize  the  ujse  of  its  streets  by  private 
persons,  and  it  is  not  contended  that  such  power  had  ever  been 
given  the  city  of  Des  Moines  prior  to  the  Code  of  1897.  The  part 
of  section  1324  of  the  Code  of  1873  material  to  the  question  before 
us  was  the  same  as  section  1348  of  the  revision  and  section  780  of 
the  Code  of  1851,  and  until  its  amendment  in  1882  applied  to  tele- 
graph companies  only.  The  intention  of  the  l^slature  which 
passed  this  act  is  the  first  thing  to  be  sought,  and  the  meaning  of 
the  words  "public  highways,"  as  used  therein,  must  depend  on  this 
intent,  as  it  can  be  gathered  from  either  the  words,  the  context,  the 
subject-matter,  the  effect  and  consequences,  or  the  spirit  and  reason 
of  the  law."  1  Cooley's  Blackstone,  69 ;  15  Am.  &  Eng.  Enc.  Law, 
350  (2d  ed.).  It  is  the  general  holding  that  "the  term  ^highway' 
is  the  generic  name  for  all  kinds  of  public  ways,  including  county 
and  township  roads  and  streets  and  alleya"  Elliott  on  Boads  and 
Streets,  1  (2d  ed.)  ;  Stokes  et  als.  v.  The  County  of  Scott,  10 
Iowa,  166 ;  Sachs  v.  City  of  Sioux  City,  109  Iowa,  224,  80  N.  W. 
336.  That  the  term  does  not,  in  all  instances,  include  or  mean 
streets  and  alleys,  may  be  admitted,  but  that  it  is  broad  enough  to 
include  them  eannot  be  denied.  When  this  act  first  became  law, 
telegraphy  was  in  its  infancy,  the  Morse  system  having  been  first 
used  for  commercial  purposes  between  Baltimore  and  Washington 
in  1844.  This  State  was  at  that  time  in  its  infancy  also,  having 
but  few  cities  and  incorporated  towns,  none  with  large  popula- 
tions, and  having  a  vast  area  of  productive  land  wholly  unoccu- 
pied, over  which  no  highways  had  then  been  regularly  laid  out  or 
established.  The  commercial  interests  of  the  State  were  at  that 
time  confined  to  a  comparatively  small  territory,  and  were  gener- 
ally located  along  the  great  water  highways  bounding  the  State  on 
the  east  and  on  the  west.  Its  agricultural  interests  were  small, 
and  limited  in  area.  It  is  a  matter  of  common  knowledge  that 
the  first  great  use  to  which  the  telegraph  was  put  was  for  commer- 
cial purposes,  and  that  to  accommodate  the  public,  and  to  secure 
this  business,  its  terminals  must  be  located  in  the  larger  business 
centers,  where,  as  a  matter  of  fact,  they  have  always  been  located. 
That  was  the  condition  when  the  act  in  question  was  first  passed, 
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stitute  parts  of  the  highway,"  and  said,  "As  Tiighway^  is  the 
broader  term,  it  \vx>uld  seem  it  should  be  held  to  include  streets, 
and,  if  so,  a  bridge  must  be  construed,  under  these  statutes,  as  a 
part  of  the  street."  The  Supreme  Court  of  Minnesota  has  recently 
had  under  consideration  a  telephone  ri^t  of  way  statute  very  sim- 
ilar to  our  own,  and  holds  that  it  gave  the  ri^t  to  use  urban  as  well 
as  rural  ways.  Northwestern  Telephone  Exchange  Company  v. 
The  City  of  Minneapolis  et  al.,  7  Am.  Electl.  Cas.  168,  86  N.  W. 
69,  53  L.  R.  A.  175.  See,  also,  City  of  DvMh  v.  Dulvih  Tele- 
phone Co.  (Minn.),  8  Am.  Electl.  Cas.  136,  87  N.  Y.  1127;  and 
Abbott  V.  The  City  of  Dviuth  (C.  C),  104  Fed.  833. 

In  the  case  of  Milbnrn  v.  The  City  of  Cedar  Rapids^  12  Iowa, 
246,  this  court  had  under  consideration  sections  1321  and  1322  of 
the  revision  of  1860,  which  were  as  follows: 

"  Sec.  1321.  Any  railroad  corporation  may  raise  or  lower  any  turnpike, 
plank  road,  or  other  way  for  the  purpose  of  having  their  railroad  pass  over 
or  under  the  same;  and  in  such  cases  said  corporation  shall  put  such  turn- 
pike, plank  road,  or  other  way,  as  soon  as  may  be,  in  as  good  repair  and 
condition  as  before  such  alteration. 

"  Sec.  1322.  If  the  proprietors  of  said  plank  road  or  turnpike,  or  the 
trustees  or  city  council  having  jurisdiction  of  such  ways,  respectively,  require 
further  alterations  or  amendments  of  such  turnpike,  road,  or  way,  and  give 
notice  thereof  in  writing  to  the  agent  or  secretary  of  such  railroad  corpora- 
tion, and  if  the  parties  cannot  agree  respecting  the  same,  either  of  the  parties 
may  apply  to  the  county  judge,  who,  after  reasonable  notice  to  the  adverse 
party,  shall  make  determinations  respecting  such  proposed  alterations  oi; 
amendments,  and  shall  award  costs  in  favor  of  the  prevailing  party." 

And  it  was  held  that  section  1321  gave  to  railroad  companies 
^'the  privilege  of  running  their  tracks  upon  the  streets  of  the  city." 
The  opinion  seems  to  rest  upon  the  construction  of  1321  alone, 
and,  so  construed,  is  in  harmony  with  what  we  have  heretofore 
said.  But  it  is  argued  by  the  appellee  that  it  is  based  upon  the 
joint  construction  of  both  sections,  because  section  1322  gave  to 
city  councils  having  jurisdiction  of  such  ways  some  control  over 
the  contemplated  alterations.  But,  if  this  position  be  conceded,  it 
follows  -that  the  case  is  directly  in  point,  and  supports  the  appel- 
lant's contention  that  statutes  which  are  in  pari  materia  should 
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be  oonatrued  together,  for,  when  read  together,  sectionB  1321  and 
1322  present  practically  the  same  condition  that  existed  after  the 
enactment  of  the  statute  of  1888,  giving  cities  control  over  tele* 
graph  and  telephone  companies. 

Whatever  rights  telegraph  companies  were  given  by  the  orig^ 
inal  act  were  conferred  upon  telephone  companies  by  chapter  104 
of  the  Laws  of  the  19th  General  Assembly.     It  matters  not  whe- 
ther telegraph  companies  made  a  limited  use  of  the  streets  and 
alleys  of  cities  or  not     They  were  not  so  limited  by  the  law,  and 
this  was  well  known.     It  was  also  known  by  all  that  the  principal 
business  of  telephone  companies  was  confined  to  urban  ways. 
True,  they  had  then  used  rural  ways  to  a  limited  extent,  and  it 
may  have  been  apparent  to  the  legislature  that  the  rural  service 
would  be  extended,  and  the  long-distance  phone  finally  become 
one  of  the  great  public  conveniences  and  necessities  which  it  now 
is.     But,  notwithstanding  this,  they  were  given  the  use  of  high- 
ways and  streets  without  limitation,  and  without  control  by  city 
authorities.     If  the  legislature  had  intended  to  limit  their  use 
of  the  streets  to  longslistance  service,  it  would  doubtless  have  done 
so  by  the  use  of  apt  words.     That  such  was  not  its  intention  is 
further  manifest  from  the  fact  that  prior  to  the  amendatory  act 
in  question  this  court  had  practically  held  that  the  words  "tele- 
graph companies,"  as  used  in  the  statute,  included  telephone  com- 
panies.    Iov;a  Telephone  Co,  v.  Board  of  Equalization,  1   Am. 
Electl.  Cas.  799,  67  Iowa,  250,  25  N.  W.  156 ;  FrankUn  v.  North- 
western  Telephone   Co.,   2    Am.  Electl.  Cas.  439,  69  Iowa,  97, 
28  N.  W.  461.     But  our  decision  need  not  rest  on  the  foregoing 
considerations  alone.     The  22d  General  Assembly,  by  chapter  1  of 
its  acts,  provided  for  a  board  of  public  works  in  all  cities  of  the 
first  class  having  a  population  of  more  than  30,000,  and  further 
provided : 

"It  shall  haTe  power  and  be  required  by  and  with  the  advice  of  the  city 
engineer  to  superintend  the  laying  of  all  water,  gas  and  steam  heating  mains 
and  all  connections  therefor,  and  laying  of  telephone,  telegraph,  district  tele- 
graph and  electric  wires  in  the  manner  provided  by  the  ordinances  of  such 
city." 
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And  by  chapter  16  of  its  acts  it  gave  additional  powers  to  cer- 
tain cities;  among  others,  the  power  "to  regulate  telegraphy  tele- 
phone, electric  light,  district  telegraph,  and  other  electric  wires, 
and  provide  the  manner  in  which  and  the  places  where  the  same 
shall  be  placed,  upon,  along,  or  mider  the  streets  and  alleys  of  such 
cities."  It  can  hardly  be  seriously  argued  that  the  quoted  lang- 
uage from  these  two  acts  does  not  relate  to  the  use  of  streets  and 
alleys  by  telegraph  and  telephone  companies;  and,  if  the  acts  do 
relate  to  that  matter,  thev  must  be  taken  into  consideration  in  can- 
struing  the  telegraph  and  telephone  statute,  for  it  is  a  rule  of  uni- 
versal application  that  several  statutes  relating  to  the  same  thing 
must  be  so  considered.  Harriman  v.  State,  2  G.  Greene,  270 ; 
State  V,  Sham,  28  Iowa,  78 ;  State  v,  Sherman,  46  Iowa,  415 ;  1 
Cooley's  Blackstone,  60-62  (4th  ed.).  In  Alexander  r.  Alex- 
andria, 5  Cranch,  1,  3  L.  Ed.  19,  Chief  Justice  Marshall  said: 

''  If,  in  a  subsequent  clause  of  the  same  act,  provisions  are  introduced 
which  show  the  sense  in  which  the  Legislature  employed  doubtful  phrases 
previously  used,  that  sense  is  to  be  adopted  in  construing  those  phrases.  Con- 
sequently, if  a  subsequent  act  on  the  same  subject  affords  complete  demon- 
stration of  the  legislative  sense  of  its  own  language,  the  rule  which  has  been 
stated,  requiring  that  the  subsequent  should  be  incorporated  into  the  fore- 
going act,  is  a  direction  to  courts  in  expounding  the  provisions  of  the  law." 

See,  also.  United  States  v.  Freeman,  3  How.  556,  11  L.  Ed.  724. 
If  any  doubt  could  exist  as  to  the  meaning  or  intention  of  the  prev- 
ious statutes,  it  is  removed  by  the  construction  given  it  by  the 
legislature  in  the  later  acts  above  set  out,  for  they  should  be  re- 
garded "legislative  interpretation  thereof."  Cope  v.  Cope,  137 
U.  S.  682, 11  Sup.  Ct.  222,  34  L.  Ed.  9>Z2  \  Stockdale  v.  The  In- 
awance  Company,  20  Wall.  323,  22  L.  Ed.  348 ;  Town  of  High- 
gate  V.  State  (Vt),  7  Atl.  898.  "The  legislature  is  presumed 
to  have  had  former  statutes  before  it,"  and  to  have  known  fully 
their  scope  and  purpose.  State  v.  Oerhardt  (Ind.  Sup.),  44 
N.  E.  469,  33  L.  R.  A.  313.  If  the  telephone  right  of  way  statute 
did  not  confer  the  power  to  use  streets  in  cities,  the  legislature 
would  not  have  given  cities  control  over  the  location  of  the  poles 
and  wires.  When,  however,  the  statutes  are  construed  together, 
they  are  in  perfect  accord. 
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We  reach  the  conclusion  that  the  defendant's  use  of  the  streets 
and  alleys  in  Des  Moines  is  authorized  by  the  statute,  and  that  its 
Grand  avenue  line  is  not  a  nuisance  per  se.  As  the  main  case  is 
pending  this  decision^  we  do  not  determine  any  other  questions. 

Reversed. 


East  Tennessee  Telephone  Co.  v.  Anderson  Countt  Tele- 
phone Co. 

Kentucky;  Court  of  Appeals. 

1.   CONSEIfT  OF  LOCAL  AUTHOBITIES  TO  OONSTBUCTION  OF  TELEPHONE  LINK;   IN- 

4  uiicTioiT. — A  constitutional  provision  ( Ky.  Cbnst.  sec.  163 ) ,  to  the  effect 
that  a  telephone  company  shall  not  be  permitted  to  erect  its  poles  or 
other  apparatus  in  the  streets  of  a  city  or  town  without  the  consent  of 
the  proper  legislative  body  of  such  city  or  village  being  first  obtained  is 
mandatory,  and  must  be  complied  with  before  a  telephone  company  can 
use  the  streets  of  a  city  for  the  conduct  of  its  business.  Where  an  exist- 
ing telephone  company  had  sued  out  an  injunction  to  restrain  a  like 
company  from  erecting  its  poles  and  apparatus  in  the  streets  of  a  city, 
and  its  petition  had  been  dismissed  on  the  ground  that  its  franchise  was 
▼oid,  and  the  latter  company  had  itself  failed  to  comply  with  the  above 
constitutional  provision,  an  action  will  not  lie  on  behalf  of  the  latter 
company  to  recover  damages  because  it  had  been  prevented  by  injunction 
from  doing  that  which  it  had  no  right  to  do. 

Appeal  by  defendants  from  judgment  in  favor  of  plaintiff.    De- 
cided May  6,  1903 ;  reported  74  S.  W.  218. 

F.  B.  Feland  and  MumpJirey,  Burnett  &  Mumphrey,  for  ap- 
pellants. 

Willis  &  Willis  and  L,  C.  Carter,  for  appellee. 

Opinion  by  Burnam,  C.  J. : 

On  the  lOth  day  of  August,  1899,  the  East  Tennessee  Tele- 
phone Company  sued  out  an  injunction  against  the  Anderson 
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County  Telephone  Company,  and  enjoined  them  from  "erecting 
polesy  posts,  and  other  apparatus  preparatory  to  or  necessary  to 
be  used  in  the  operation  of  a  telephone  exchange  along,  over, 
under  or  across  the  public  streets,  alleys  or  public  ways  of  Law- 
renceburg,"  upon  the  ground  that  by  the  contract  with  the  city 
of  Lawrenceburg  they  had  an  exclusive  franchise  to  establish  and 
operate  a  telephone  system  therein.  The  Anderson  county  com- 
pany defended  the  suit  upon  the  ground  that  the  ordinance  ad- 
opted by  the  city  council  granting  the  franchise  to  the  plaintiff 
did  not  lie  over  five  days,  as  required  by  section  3636  of  the  Ken- 
tucky Statutes,  and  was,  therefore,  void.  This  contention  was  sus- 
tained, and  the  East  Tennessee  Telephone  Company's  petition 
dismissed.  See  East  Tennessee  Telephone  Co.  v.  Anderson  Tel. 
Co.  (Ky.),  57  S.  W.  457.  Thereupon  the  Anderson  county  com- 
pany brought  this  suit  for  damages  on  the  injunction  bond  exe- 
cuted by  the  East  Tennessee  Telephone  Company  at  the  institu- 
tion of  their  suit.  In  the  first  paragraph  of  their  petition  they 
allege  "that  they  had  authority  to  construct  and  operate  a  tele- 
phone line  and  exchange  in  the  city  of  Lawrenceburg."  This 
allegation  is  specifically  denied  in  the  answer,  and  the  defendant 
pleads  affirmatively  that  the  plaintiff  did  not,  before  proceeding  to 
erect  their  poles  in  the  public  streets  and  alleys  of  the  city  for  the 
purpose  of  conducting  a  telephone  business,  obtain  and  procure 
any  consent  of  the  city  authorities  to  do  so.  A  motion  by  the 
plaintiff  to  strike  this  allegation  from  the  answer  was  overruled, 
and  in  their  reply  they  admit  this  averment  to  be  true,  but  allege 
that  the  city  authorities  made  no  objection  to  their  doing  so,  and 
aver  that  this  was  no  concern  of  the  defendant,  and  that  it  had  no 
right  to  rely  upon  the  absence  of  such  authority.  The  defendant 
moved  to  strike  out  so  much  of  the  reply  as  pleaded  that  they 
could  not  rely  upon  plaintiff's  want  of  authority.  This  motion 
was  also  overruled,  and  the  issues  were  made  up  by  controverting 
the  affirmative  averments  of  the  reply.  The  trial  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  $2,000,  and  the  defendant 
has  appealed. 

Section  163  of  the  Constitution  is  as  follows: 
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"  No  telephone  company  shall  be  permitted  or  authorized  to  construct  its 
tracka,  lay  its  pipes  or  mains,  or  erect  its  poles,  posts  or  other  apparatus 
along,  over,  under  or  across  the  streets,  alleys  or  public  grounds  of  a  city  or 
town,  without  the  consent  of  the  proper  legislative  bodies  or  boards  of  such 
eity  or  town  being  first  obtained;  but  when  charters  have  been  heretofore 
granted  conferring  such  rights,  and  work  had  in  good  faith  been  begun  there- 
under, the  provisions  of  this  section  shall  not  apply." 

This  section  of  the  Constitution  is  mandatory  and  hi^Ij  im- 
portanty  and,  as  the  Anderson  Telephone  Company  failed  to  com- 
ply with  its  provisions  or  the  statute  passed  pursuant  thereto,  it 
is  clear  that  they  had  no  right  to  use  the  streets  or  highways  of  the 
city  of  Lawrenceburg  for  the  conduct  of  their  business.  The 
question,  then,  arises  whether  they  can  recover  damages  against  the 
East  Tennessee  Telephone  Company  because  that  company,  by 
injunction,  prevented  them  from  doing  an  unlawful  thing.  The 
gist  of  the  plaintiff's  complaint  is  that  they  were  prevented  by  an 
injunction  sued  out  by  defendant  from  exercising  a  lawful  right. 
If  they  were  violating  the  law  in  erecting  their  poles  and  wires 
upon  the  streets  of  Lawrenceburg  without  authority  of  the  city 
authorities,  the  presumption  is  that  they  would  have  been  stopped 
by  these  authorities  in  due  course.  The  question  raised  by  the 
defense  is  a  new  one  in  this  State,  although  manifestly  sound  and 
logical  on  principle.  And  we  have  been  cited  by  counsel  for  ap- 
pellant to  a  number  of  cases  which  fully  sustain  their  contention. 
In  Bangor,  etc,  R,  R.  Co,  v.  Smith,  77  Am.  Dec.  246,  the  railroad 
company  undertook  to  construct  a  branch  track  of  their  railroad 
over  a  public  highway  in  Oldtown.  The  defendant,  with  others, 
denied  the  right  of  the  plaintiffs  to  construct  the  branch  track  as 
claimed  by  them,  and  interfered  and  prevented  it.  After  this  in- 
terference the  railroad  company  brought  suit,  setting  forth  their 
right  to  construct  such  track,  and  that  by  the  acts  of  the  defendant 
they  were  prevented  from  constructing  it.  When  this  case  was 
brought  to  the  Supreme  Court  of  Maine,  it  was  held  that  plaintiffs 
did  not  have  legal  authority  to  construct  their  track  in  the  way 
and  manner  proposed  by  them.     The  court  then  said : 
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"  Undertaking  what  by  law  they  were  not  authorized  to  do,  and  what,  if 
done,  would  have  been  the  proper  subject  of  an  indictment,  they  were  pre- 
vented by  the  defendant  from  executing  their  unlawful  purpose.  The  action, 
then,  is  one  in  which  the  plaintiffs  claim  damages  because  they  were  pre- 
vented from  doing  an  illegal  act,  and  for  which,  if  done,  those  engaged  in  its 
commission  would  have  been  criminally  punishable.  It  is  difficult  to  per- 
ceive how  the  prevention  of  an  offense  constitutes  a  valid  cause  of  action  on 
the  part  of  the  would-be  offender,  who  is  interfered  with  in  the  commission 
of  his  intended  offense.  It  is  still  more  diHicult  to  understand  how  anv  dam- 
ages  can  have  been  sustained  by  reason  of  such  interference.  .  .  .  The 
right  to  lay  the  branch  track  was  asserted  by  the  plaintiffs  and  denied  by 
the  defendant.  It  was  the  only  question  at  issue  between  these  parties.  The 
plaintiffs  attempted  what  they  were  not  authorized  to  do,  and  the  defendant 
resisted,  and  the  court  affirmed  the  propriety  of  that  resistance.  If  the  de- 
fendant entered  wrongfully  on  the  land  of  Gen.  Veazie,  and  thus  were  pre- 
vented the  further  prosecution  of  the  plaintiffs'  undertakings,  it  may  be  a 
trespass  for  which  he  would  be  liable  to  the  owner  of  the  soil;  but  such  is 
not  the  subject  of  this  suit,  nor  is  this  an  action  of  trespass.  If  the  defend- 
ant violently  interfered  with  the  laborers  in  the  plaintiffs'  employ  before  the 
branch  track  they  were  laying  had  reached  the  public  highway,  he  may  be 
liable  to  them  severally  for  any  assault  he  may  have  conamitted;  but  the 
declaration  in  this  case  discloses  no  such  cause  of  action.  The  preventi<Mi 
of  the  doing  of  an  unlawful  and  unauthorized  act  does  not  per  ae  constitute 
a  good  cause  of  action  on  the  part  of  the  would-be  incipient  wrongdoer,  and 
that  is  the  whole  of  the  plaintiffs'  case.    Plaintiffs  nonsuit." 

In  Macey  v.  Titcomhe,  19  Ind.  137,  plaintiffs  brought  suit  to 
enjoin  certain  contractors  from  executing  a  contract  with  the  city, 
and  obtained  an  injunction,  which  was  dissolved.  Thereupon 
suit  was  brought  against  them  on  the  bond.  The  court  held  that, 
to  constitute  a  cause  of  action  on  the  bond,  the  plaintiff  must 
show  that  he  had  a  lawful  contract  for  the  improvement  of  the 
street  with  the  city.  The  complaint  alleged  that  the  improve- 
ment had  been  ordered  by  the  city  council,  and  that  a  contract  had 
been  entered  into  with  him  for  making  it;  but  it  failed  to  show 
that  there  had  been  advertisement  for  bids,  and  without  such  ad- 
vertisement the  contract  was  void.     The  court  slid: 


"  The  plaintiff  in  a  suit  on  an  injunction  bond  must  show  a  legal  contract 
to  have  been  enjoined." 


In  Hibhs  v.  Western  Land  Co.,  81  Iowa,  285,  46  N.  W.  1119, 
the  petition  in  an  action  for  damages  on  an  injunction  bond 
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alleged  that  the  defendant  caused  an  injunction  to  be  issued  re- 
straining plaintiff  from  trespassing  on  certain  real  estate,  and  that 
he  was  put  to  great  trouble  and  expense  defending  the  wrongful 
issuance  of  such  injunction,  and  in  obtaining  its  dissolution,  but 
did  not  set  up  what  ground  the  injunction  was  issued  upon,  nor 
upon  what  ground  it  was  dissolved,  nor  that  the  plaintiff  was 
thereby  prevented  from  the  exercise  and  enjoyment  of  some  legal 
right  to  which  he  was  entitled.  It  was  held  bad  on  demurrer, 
the  court  saying: 

"  In  order  to  recover  damages  on  an  injunction  bond,  it  is  necessary  that 
it  should  appear  that  the  plaintiff  was  prevented  by  the  injunction  from  exer- 
cising or  enjoying  some  right  or  privilege  which  he  desired  to  exercise,  and 
which  be  was  entitled  to  enjoy.  If  the  injunction  in  this  case  deprived  the 
plaintiff  herein  of  any  right,  or  restrained  him  from  taking  possession  of 
land  to  the  possession  of  which  he  had  a  right,  and  the  possession  was  of  some 
value,  we  think  he  might  maintain  an  action  on  the  bond.  The  condition  of 
the  injunction  bond  is  that  the  obligors  will  pay  the  damages  sustained  by 
reason  of  the  injunction.  The  gist  of  the  action  is  damage  sustained  by  being 
deprived  of  some  right.  The  petition  does  not  contain  any  averment  that 
such  damages  were  sustained,  and  we  think  the  District  Court  correctly  sus- 
tained the  demurrer/' 

In  Turnpike  Co.  v.  KelUy,  41  Ohio  St  144,  the  company  in- 
corporated under  the  Ohio  laws  in  1867,  and  constructed  a  turn- 
pike from  the  city  of  Cincinnati  to  the  village  of  Warsaw,  and 
established  a  tollgate  at  a  point  more  than  80  rods  from  the  city 
limits.  In  December,  1869,  the  city  limits  were  legally  extended 
so  as  to  include  the  tollgate,  but  the  company  continued  to  collect 
tolls,  when  in  1875  Kelley  sued  out  an  injunction  forbidding  the 
further  taking  of  toll  at  said  gate,  and  gave  bond  with  sureties 
conditioned  as  required  by  the  statute.  The  final  judgment 
found  "  the  equity  of  the  case  to  be  with  the  defendant,"  and  dis- 
missed the  action.  The  company  sued  on  the  bond.  The  an- 
swer denied  that  the  injunction  prevented  the  collection  of  any 
lawful  tolls.  It  was  held  that,  notwithstanding  the  judgment  in 
the  injunction  suit,  the  company  could  not  recover  as  damages 
tolls  that  it  could  not  lawfully  have  collected  if  the  injunction  had 
not  been  granted  under  the  statute. 
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A  suggestion  by  counsel  we  think  admirably  illustrates  the 
soundness  of  the  rule:  Suppose,  says  he,  that  an  administrator 
of  an  estate,  finding  some  person  about  to  commit  waste  by  cut- 
ting down  and  carrying  off  valuable  timber  trees,  were  to  procure 
an  injunction,  and  give  bond  to  answer  in  damages,  which  should 
be  dissolved  on  the  ground  that  an  administrator  had  nothing  to 
do  with  the  real  estate  of  his  decedent.  Can  it  be  claimed  that  the 
defendant  in  such  case  could  bring  a  suit  against  the  adminis- 
trator and  his  surety  on  the  injunction  bond,  showing  that,  if  he 
had  not  been  enjoined,  he  could  have  cut  down  and  carried  off 
$2,000  worth  of  trees  ?  In  the  former  suit  it  was  decided  that 
appellant  could  not  enjoin  appellee  from  erecting  its  plant  in 
Lawrenceburg  upon  the  sole  ground  that  its  contract  with  the  city 
for  an  exclusive  franchise  was  void  for  failure  on  the  part  of  the 
city  to  comply  with  the  statute  in  the  passage  of  the  ordinance 
granting  the  right.  The  rights  of  the  Anderson  County  Tele- 
phone Company  were  not  passed  upon  at  all.  In  this  action  they 
can  only  recover  upon  the  ground  that  they  were  prevented  by  an 
injunction  sued  out  by  appellee  from  exercising  a  lawful  right 
to  occupy  the  streets  of  the  city  with  their  plant.  As  it  is  conclu- 
sively shown  they  had  no  such  legal  right,  but  were  mere  tres- 
passers, they  have  no  standing  in  court.  For  reasons  indicated, 
the  trial  court  should  have  peremptorily  instructed  the  jury  to 
find  a  verdict  for  the  defendant. 

Judgment  reversed,  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 

Use  of  streets  by  consent  of  local  authorities,  see  monographic  note, 
*'  Use  of  Streets  and  Highways  by  Telegraph  and  Telephone  Companies/*  post, 
p.  159.  Authorization  and  supervision  of  electrical  appliances  in  streets  are 
matters  for  municipal  regulation.  Consolidated  Elect,  L.  Co.  v.  People^s 
Elec,  L.  d  Oas  Co.,  4  Am.  Electl.  Cas.  250,  94  Ala.  250,  10  South.  450.  A 
municipality  has  the  right,  and  it  is  its  duty  to  supervise  and  control  the 
erection  and  maintenance  of  telegraph  poles  and  wires  within  its  limits. 
Allentovm  v.  West.  Union  Teleg,  Co,,  4  Am.  Electl.  Cas.  90,  148  Pa.  St.  117, 
23  Atl.  1070;  see,  also,  note  to  Philadelphia  v,  Atlantic  d  Pacific  T^g,  Co,, 
7  Am.  Electl.  Cas.  226,  233 ;  note  to  Qraaid  Ave.  Ry,  Co,  v.  People's  By.  Co., 
6  Am.  ElecU.  Cas.  99,  106. 
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Failure  to  comply  with  ordinance. — A  telephone  company  having 
planted  poles  without  having  complied  with  a  city  ordinance  requiring  it 
to  submit  to  the  mayor  the  number,  size  and  position  of  its  poles,  and  to 
pay  a  license  fee,  cannot  complain  of  the  act  of  an  abutting  owner  in  cutting 
down  one  of  such  poles  planted  in  the  street  in  front  of  his  property.  York 
Telepk.  Co.  v.  Keeaey,  6  Am.  Electl.  Cas.  107,  6  Pa.  Dist.  R.  366. 


Postal  Telegraph  Cable  Co.  v.  City  of  Newport. 

Kentucky;  Court  of  Appeals. 

1.  CONSTBUCnON  or  TKLBOBAPH   UNSS   along   8TBEBT8  AND  HIGHWAYS. — The 

act  of  Congress  (approved  July  24,  1866,  ch.  230,  14  Stat.  221),  author- 
izing the  construction  of  telegraph  lines  along  military  and  post  roads, 
and  declaring  all  public  roads  and  highways,  and  all  letter  carrier  roads 
established  in  any  city  or  town  for  the  collection  and  delivery  of  mail,  to 
be  post  roads,  does  not  confer  upon  a  telegraph  company  accepting  the 
provisions  of  such  act  the  right  to  use  the  streets  and  alleys  of  a  munici- 
pality except  under  ordinance  of  such  municipality. 

2.  OBDINANCB  granting   USB  OF  STREETTS   TO  TELEGRAPH   COMPANY. — ^Where   a 

telegraph  company  enters  upon  the  streets  after  the  passage  of  a  munici- 
pal ordinance,  authorizing  it  to  use  such  streets  upon  the  payment  of 
an  annual  license  tax,  and  constructs  its  system,  it  will  be  deemed  an 
acceptance  of  the  ordinance  in  the  absence  of  an  expressed  disclaimer. 
After  the  company  has  so  constructed  its  system  it  cannot  complain  of 
the  imposition  of  the  tax.  The  license  tax  is  a  compensation  for  the 
servitude  imposed  upon  the  streets,  and  is  not  in  the  nature  of  a  burden 
upon  interstate  commerce  under  the  guise  of  a  license  tax. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided 
October  14,  1903. 

Harland  Cleveland,  for  appellant. 

Aubrey  Barbour j  for  appellee. 

# 

Opinion  by  Hobson,  J. : 

The  city  of  Newport,  by  an  ordinance  of  December  5,  1895, 
panted  to  the  Postal  Telegraph  Cable  Company  the  right  to  use 
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the  streets  and  alleys  of  the  city  for  the  purpose  of  erecting  its 
poles  and  stringing  its  wires,  and  it  was  provided  in  the  ordinance 
that  the  company  should  pay  the  city  a  license  tax  of  $100  per 
annum.  This  suit  was  filed  on  September  9,  1899,  by  the  city 
against  the  company;  it  was  alleged  in  the  petition  that  the  de- 
fendant secured  from  the  plaintiff  the  use  of  its  streets  for  the 
purpose  named  by  the  ordinance  referred  to ;  and  that  thereunder 
the  defendant  had  erected  its  poles  and  strung  its  wires  in  the 
streets  and  alleys  of  the  city,  and  had  since  enjoyed  the  rights 
and  privileges  granted  to  it,  and  had  thereby  accepted  the  ordi- 
nance, but  that  in  disregard  of  its  contract  it  had  failed  to  pay 
the  city  the  $100  due  for  the  year  ending  December  5,  1897,  or  for 
the  year  ending  December  5,  1898.  A  copy  of  the  ordinance  was 
filed  with  the  petitioner  as  an  exhibit,  and  judgment  was  prayed 
for  the  $200  due.  The  defendant  filed  an  answer,  in  which  it  ad- 
mitted the  passage  of  the  ordinance,  but  denied  that  it  thereby 
acquired  the  right  to  use  the  streets  and  alleys.  It  alleged  that 
by  the  ordinance  it  was  provided,  in  substance,  that  if  the  company 
failed  within  30  days  after  the  approval  of  the  ordinance  to  signify 
to  the  General  Council  its  acceptance  of  the  grant  in  writing  sub- 
ject to  the  limitations  therein  set  out,  then  all  the  rights  and  privi- 
leges granted  should  become  null  and  void  and  of  no  effect.  It 
alleged  that  it  did  not  accept  in  writing  or  otherwise  the  provisions 
of  the  ordinance,  but  it  admitted  that  shortly  after  the  passage  of 
the  ordinance  it  began  the  erection  of  its  poles  and  the  stringing 
of  its  wires  in  and  over  the  streets  and  alleys  of  the  city,  and  has 
since  operated  its  system  thereon.  Further  answering,  the  de- 
fendant alleged  that  on  March  17,  1886,  it  accepted  the  act  of 
Congress  approved  July  24,  1866,  ch.  230,  14  Stat.  221,  entitled 
"  An  act  to  aid  in  the  construction  of  telegraph  lines  and  to  secure 
to  the  government  the  use  of  the  same  for  postal,  military  and  other 
purposes,"  and  the  acts  amendatory  thereof,  and  that  by  the  stat- 
utes of  the  United  States  it  thus  acquired  the  right  to  construct 
and  operate  its  lines  over  and  along  all  military  and  post  roads  of 
the  United  States,  and  that  all  public  roads  and  highways  and  all 
letter  carrier  routes  established  in  any  city  or  town  for  the  col- 
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lection  and  delivery  of  mail  were  by  these  statutes  declared  post 
roads;  that  all  the  streets  and  alleys  of  the  city  of  Newport  are 
such  post  roads,  and  that  it  had  erected  its  poles  and  strung  its 
^res  therein  under  the  acts  of  Congress,  and  that  it  voluntarily 
submitted  to  such  provisions  of  the  ordinance  as  related  to  the 
manner  in  which  its  poles  should  be  erected,  but  not  to  so  much 
of  it  as  required  it  to  pay  $100  a  year ;  that  it  paid  its  taxes  as 
other  taxpayers;  that  other  companies  are  using  the  streets  just 
as  it  is  using  them,  without  being  required  to  pay  $100  a  year ;  that 
there  was  no  consideration  for  the  alleged  contract  which  made  an 
unreasonable  discrimination  between  the  defendant  and  other  tele- 
graph companies,  and  was  in  violation  of  the  interstate  commerce 
clause  of  the  United  States  Constitution  and  the  act  of  Congress 
on  the  subject  of  post  roads.  The  court  sustained  a  demurrer  to 
the  answer  after  it  had  been  several  times  amended,  and,  the  de- 
fendant failing  to  plead  further,  entered  judgment  in  favor  of  the 
plaintiff.  A  reversal  is  sought  in  this  court  on  the  ground  that 
imder  the  denials  of  the  answer  the  ordinance  cannot  be  treated  as 
a  contract,  but  only  as  a  license  tax,  which  is  void  under  the  United 
States  Constitution  as  a  restriction  on  interstate  commerce,  and 
also  void  under  the  State  constitution  because  unreasonable  and 
not  uniform. 

The  Congress  of  the  United  States  has  no  power  to  take  private 
property  for  public  purposes  without  compensation,  and  it  can  no 
more  take  the  property  of  a  State  or  one  of  its  municipalities 
than  the  property  of  an  individual.  The  acts  of  Congress,  referred 
to  in  the  answer,  conferred  on  the  defendant  no  right  to  use  the 
streets  and  alleys  of  the  city  of  Newport  which  belonged  to  the 
municipality.  This  was  expressly  held  in  St  Louis  v.  Western 
Union  Telegraph  Co.,  148  U.  S.  92,  13  Sup.  Ct.  485,  37  L.  Ed. 
380,  and  Postal  Telegraph  Cable  Co.  v.  Baltimore,  156  U.  S.  210, 
15  Sup.  Ct.  356,  39  K  Ed.  399.  The  acts  of  Congress  are  only 
permissive  so  far  as  the  rights  of  the  Federal  government  go.  The 
defendant  entered  on  the  streets  soon  after  the  ordinance  was 
passed  and  constructed  its  system.  It  had  no  authority  to  do  so, 
except  under  the  ordinance.     Its  action  was  an  acceptance  of  the 
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ordinance  in  the  absence  of  some  expressed  disclaimer,  which  is 
not  alleged.  Its  failure  to  accept  the  ordinance  in  writing  might 
be  waived  by  the  city,  and  this  waiver  may  be  implied  from  its 
acquiescence  in  the  defendant's  acts.  Besides,  the  ordinance  which 
was  made  a  part  of  the  petition,  a  copy  of  it  being  filed  therewith, 
is  not  copied  in  the  transcript,  and  it  must  be  presumed  it  sustained 
the  judgment  rendered  on  this  point 

This  is  not  the  case  of  a  license  tax  imposed  on  a  telegraph 
company  already  in  the  use  of  the  streets  and  alleys  of  the  city. 
The  defendant  entered  the  city  and  got  the  use  of  the  streets  and 
alleys  by  virtue  of  the  ordinance,  and  took  its  rights  subject  to  the 
charge  which  the  city  made  for  the  grant.  The  question  of  the 
reasonableness  of  the  grant  was  for  the  parties  to  decide.  If  the 
defendant  was  not  satisfied  with  the  terms  of  the  grant  it  could 
have  refused  to  accept  it.  It  is  not  material  now  how  many  poles 
the  defendant  set  up ;  the  city  took  its  chance  on  these  things,  and 
fixed  a  lump  sum.  The  defendant  in  going  ahead  under  the  ordi- 
nance also  took  its  chance,  and  it  cannot  be  heard  to  say  now  that  the 
charge  was  too  high.  The  poles  and  wires  in  the  street  are  a  serious 
servitude,  and,  although  the  defendant  was  a  foreign  corporation 
and  engaged  in  interstate  commerce,  it  could  not  impose  this  servi- 
tude upon  the  city,  thus  taking  its  property  without  compensation. 
What  was  a  fair  compensation  for  the  servitude  was  a  question 
for  the  parties  to  decide.  The  contract  was  not  without  considera- 
tion, nor  is  it  to  be  construed  as  imposing  a  license  tax,  and  there- 
fore the  case  does  not  fall  within  the  line  of  decisions  to  the  effect 
that  a  State  cannot  impose  any  burden  upon  interstate  commerce 
within  its  limits  under  the  guise  of  a  license  tax. 

This  also  disposes  of  the  objection  that  the  ordinance  is  void 
under  the  constitution  and  laws  of  the  State  of  Kentucky,  on  the 
ground  that  municipal  corporations  are  without  power  to  exact 
license  taxes  from  some  and  not  from  others  engaged  in  the  same 
business.  It  is  not  alleged  that  the  city  has  admitted  any  other 
company  to  use  its  streets  without  compensation.  The  other  com- 
panies referred  to  in  the  answer,  for  all  that  appears  therein,  may 
have  acquired  their  rights  on  other  terms  and  before  the  adoption 
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of  the  present  constitution.     There  is  nothing,  therefore,  to  show 
any  discrimination.     No  other  questions  are  made,  and  on  the 
whole  case  we  are  of  the  opinion  the  court  properly  sustained  the 
demurrer  to  the  answer. 
Judgment  affirmed. 

As  to  Ueemse  tazec  on.  telegraph  and  telephone,  see  Atlantic  d  Pacifio 
Teieg.  Co.  v.  City  of  Philadelphia,  8  Am.  Electl.  Cas.  369  (and  note  on  p.  385 
p08t)^  23  Sup.  Ct.  817;  State  v.  Rocky  Mountain  BeU  Teleph.  Co.,  8  Am. 
Electl.  Gas.  369,  27  Mont.  394,  71  Pac.  311;  Western  Un.  Teleg.  Co.  v.  Village 
of  Wakefield,  8  Am.  ElectL  Cas.  380  (Neb.),  96  N.  W.  659;  and  see,  also, 
cases  cited  in  note  on  p.  385,  poet. 

Such  license  fee  cannot  be  imposed  where  a  franchise  has  been  granted 
with  certain  conditions,  which  have  been  accepted  by  the  company.  8t  Louis, 
City  of,  V.  Western  Union  Teleg.  Co.,  5  Am.  Electl.  Cas.  43.  Kor  can  a 
municipal  corporation  impose  a  rental  for  the  use  of  its  streets  upon 
telegraph  companies  which  are  by  statute  permitted  to  occupy  streets  for  the 
maintenance  of  their  lines  without  charge.  Hodges  v.  Western  Union  Teleg. 
Co.,  5  Am.  Blectl.  Cas.  56,  72  Miss.  910,  10  So.  84. 


St.  Paul,  City  of,  v.  Freedy. 

Minnesota;  Supreme  Court. 

1.   FSAlfCHIBE  FOB  EXTENSION   OF  TELEPHONE  UNES. — ^The   COmmOU  COUUCil   of 

the  city  of  St.  Paul  granted  permission  to  the  Northwestern  Telephone 
Exchange  Ck>mpany,  in  accordance  with  its  request  therefor,  to  extend 
its  telephone  poles  and  wires  along  certain  streets  upon  condition  that 
the  commissioner  of  public  works  should  designate  the  location  of  the 
poles  to  be  erected,  and  that  the  extension  of  the  system  should  be  ac- 
ceptable to  and  approved  by  him.  Held,  that  under  the  permiaeion 
granted  the  company  had  no  authority  to  locate  its  poles  and  extend  its 
system  without  securing  the  commissioner's  action  as  required  by  the 
permit. 
2.  Abbest  or  m anaoeb  fob  violation  of  obdinance. — The  appellant,  mana- 
ger of  the  telephone  company,  having  been  arrested  for  violating  an 
ordinance  prohibiting  excavations  in  any  street,  it  was  no  defense  that 
the  commiaeioner  refused  to  act  for  arbitrary  and  unjustifiable  reasons. 
(Syllabus  by  the  court.) 
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Appeal  by  defendant  from  conviction  for  violation  of  city  ordi- 
nance. Decided  June  6^  1902;  reported  86  Minn.  350^  90  N. 
W.  781. 

C.  D.  and  TJuos.  D.  O'Brien^  for  appellant 

James  E.  Markham  and  F.  H.  Origgs,  for  appellee. 

Opinion  by  Lbwts,  J. : 

On  November  5,  1901,  appellant^  as  manager  of  the  North- 
western Telephone  Exchange  Company,  in  the  city  of  St.  Paul, 
caused  an  excavation  to  be  made  on  Bums  avenue  for  the  erection 
of  a  pole  necessary  in  extending  its  telephone  system,  and  was  im- 
mediately  arrested  for  violating  Ordinance  No.  436,  prohibiting 
the  making  of  an  excavation  in  any  street  without  a  permit  from 
the  city  engineer.  At  the  trial  appellant  attempted  to  justify  his 
action  upon  the  ground  that  the  city  council  had  passed  a  resolu- 
tion granting  to  the  company  the  privilege  of  erecting  poles  on 
that  avenue,  but  that  the  commissioner  of  public  works  had  re- 
fused to  designate  the  location  of  the  poles,  as  required  by  the 
resolution,  upon  the  advice  of  .the  city  legal  department  that  the 
resolution  was  illegal,  and  that  a  permit  should  not  be  allowed, 
nor  a  designation  be  made,  unless  the  company  consented  to  the 
five  per  cent,  gross  earnings  tax;  and  that  because  of  such  arbi- 
trary refusal  on  the  conmiissioner's  part  appellant  felt  justified 
in  proceeding  as  he  did.  It  was  shown  that  the  pole  so  erected 
was  in  accordance  with  the  general  plan  and  the  usual  manner 
theretofore  adopted  by  the  city.  From  the  judgment  entered  in 
the  Municipal  Oourt  adjudging  appellant  guilty  of  violating  this 
ordinance,  he  appealed  to  this  court. 

The  resolution  referred  to  reads  as  follows: 

"  Resolved,  that  permission  is  hereby  granted  to  the  Northwestern  Tele- 
phone Exchange  Company,  in  accordance  with  their  request  therefor,  to  put 
up  and  to  maintain  until  further  orders  the  necessary  poles  to  support  the 
necessary  telephone  wires  on  the  following  named  streets  and  alleys  of  the 
city  of  St.  Paul :  On  Burns  avenue,  from  Earl  street  to  Hester  avenue.  .  .  . 
This  permission  is  granted  upon  condition  that  the  city  of  St.  Paul,  by 
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resolution  of  its  common  council,  may  at  any  time  order  all  or  any  portion 
of  said  poles  and  wires  to  be  taken  down  and  removed  from  the  street,  and 
on  the  further  condition  that  the  location  of  all  said  poles  shall  be  desig- 
nated by  the  commissioner  of  public  works  of  said  city;  that,  when  placed 
in  alleys,  none  of  them  shall  be  placed  so  near  to  the  intersecting  street  as 
to  mar  or  disfigure  the  street  so  intersected,  and  that  said  entire  construction 
shall  be  acceptable  to  and  approved  by  said  commissioner  of  public  works." 

For  the  purposes  of  this  case  we  shall  assume  that  the  resolution 
referred  to  was  legale  and  had  the  effect  of  granting  to  the  tele- 
phone company  all  the  power  or  right  which  could  have  heen  con- 
ferred by  ordinance^  and  we  will  therefore  not  discuss  the  question 
whether  or  not  such  action  must  be  taken  by  ordinance,  rather  than 
by  resolution.  By  the  home  rule  diarter,  adopted  in  June,  1900, 
the  commissioner  of  public  works  is  a  public  officer,  appointed  for 
a  term  of  three  years,  and  he  is  required  to  subscribe  an  oath,  and 
to  give  a  bond  for  the  faithful  performance  of  his  duties.  He  has 
general  charge  of  the  engineering  work  of  the  city,  and  is  in  con- 
trol and  supervision  of  its  streets,  bridges,  public  works,  etc  The 
afore-mentioned  resolution  granted  to  the  telephone  company  per- 
mission to  place  its  poles,  and  string  wires  thereon,  on  Bums  ave- 
nue, but  upon  the  express  condition  that  their  location  should  be 
designated  by  the  commissioner  of  public  works,  and  their  erection 
subject  to  his  approval  and  acceptance.  Conceding  that  the  com- 
mon council  had  power  to  designate  the  locality  and  the  method  of 
constructing  the  extension  of  the  telephone  system,  without  regard 
to  the  commissioner,  and  that  appellant  would  have  been  war- 
ranted in  directing  the  erection  of  the  poles  under  such  a  resolu- 
tion, yet  in  this  instance  the  council  did  not  take  sud^  action,  but 
delegated  to  the  commissioner  the  right  of  designation  and  super- 
vision. The  duties  so  imposed  by  resolution  upon  the  commis- 
sioner were  such  as  by  virtue  of  his  office  he  was  compelled  to  as- 
sume and  perform,  and  the  reason  assigned  for  his  refusal  in  this 
instance  was  purely  arbitrary  and  unjustified.  But,  r^ardless 
of  this  fact,  appellant  was  not  authorized  in  taking  matters  into 
his  own  hands,  even  though  conforming  to  the  recognized  method 
of  erecting  such  poles,  and  by  so  doing  he  violated  the  provisions 
of  Ordinance  No.  436.     The  legal  course  open  to  appellant  in  this 
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matter  was  to  compel  the  commissioner's  action.  Mandamus  will 
lie  to  compel  the  exercise  of  official  discretion  or  judgment,  al- 
though it  will  not  lie  to  direct  the  manner  in  which  the  duty  shall 
be  performed.     State  v.  Teal,  72  Minn.  37,  74  N.  W.  1024. 

Counsel  on  both  sides  have  conceded,  for  the  purposes  of  this 
action,  that  the  telephone  company  possessed  the  ri^t  to  extend 
its  system  throughout  the  cily,  and  that  the  only  question  here  in- 
volved is  the  proper  exercise  of  the  city's  police  power  of  regu- 
lation. 

Judgment  affirmed. 


Nebbaska  Telephone  Co.  v.  Western  Independent  Long  Dift- 

TANCB  Telephone  Co.  et  al. 

Nebraska;  Supreme  Court. 

1.  Rights  of  tktjgraph  and  telephone  ooicPANncs  in  citt  stbkets. — ^The 
term  "  public  roads,  "  in  section  14,  ch.  89a,  Comp.  St.  1901  of  Nebraska, 
giving  telegraph  and  telephone  companies  a  right  of  way  along  the  public 
roads  of  the  State,  does  not  include  the  streets  and  alleys  of  a  municipal 
corporation,  and  the  unauthorized  use  of  such  thoroughfares  for  such 
purpose  constitutes  a  public  nuisance.  A  court  of  equity  will  not  lend 
its  aid  to  protect  a  suitor  in  maintaining  a  public  nuisance,  nor  in  the 
doing  of  an  act  punishable  under  the  laws  of  the  State. 
(Syllabus  by  the  court.) 

Commissioners'  opinion.  Department  No.  3.  Appeal  by  plain- 
tiff from  judgment  for  defendants. 

W.  W.  Morsnian  and  Matthew  Oering,  for  appellant. 

Byron  Clark,  for  appellees. 

Opinion  by  Albebt,  C.  : 

This  is  an  action  for  relief  by  injunction.  The  petition,  so  far 
as  is  necessary  to  show  the  ground  upon  which  the  action  is  based,, 
is  as  follows : 
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**  For  more  than  fifteen  years  last  past,  this  plaintiff  has  been,  and  now  ia» 
engaged  in  the  prosecution  of  the  telephone  business  in  the  State  of  Nebraska, 
operating  exchanges  and  long  distance  lines,  and  during  the  said  period  has 
at  all  times  been,  and  now  is,  in  the  actual  possession  and  enjoyment,  under 
the  laws  of  the  State  of  Nebraska,  of  a  right  of  way  upon  one  of  the  public 
roads  of  the  State,  upon  and  along  which  it  maintains  its  poles,  with 
croes-arms  extending  2  1-2  feet  on  each  side  of  the  center  of  said  poles,  and 
which  said  cross-arms  support  plaintiff's  wires,  all  for  the  transmission  of 
communications  by  telephone  between  plaintiff's  patrons,  and  which  said  pub- 
lic road  passes  through  and  constitutes  the  main  public  road  or  street,  and 
is  commonly  known  as  '  Main  Street,'  in  the  village  of  Louisville,  in  the 
county  of  Cass,  in  the  State  of  Nebraska. 

''  ( 2 )  The  plaintiff's  said  poles  are  all  set  out  on  the  same  side  of  the  said 
public  road,  where  the  same  passes  through  the  village  aforesaid,  and  plain- 
tiff's said  poles  and  cross-arms  support  four  wires  used  for  long  distance  tele- 
phony. Plaintiff's  poles  are  26  feet  high,  and  set  at  distances  from  each  other 
of  about  126  feet,  and  the  wires  thereon  are  carried  upon  insulators  fixed  to 
cross-arms  aforesaid,  separating  the  said  wires  by  spaces  of  12  inches. 

"(3)  The  defendants  are  also  engaged  in  the  telephone  business  in  the 
State  of  Nebraska,  but  have  not  heretofore  occupied  the  public  road  afore- 
said at  the  point  where  the  same  passes  through  the  village  of  Louisville  as 
aforesaid,  but  are  now  proposing  to  occupy  the  same  by  the  erection  of  poles 
equipped  with  cross-arms,  and  by  the  stringing  of  wires  thereon  for  long 
distance  and  exchange  service.  The  said  defendants  give  out  that  they  will, 
and  threaten  to,  and  are  now  in  the  act  of  setting  the  said  poles  along  the 
said  public  road,  at  the  place  where  the  same  passes  through  the  said  village, 
in  the  line  of  plaintiff's  poles  and  right  of  way,  and  threaten  and  are  about 
to  so  set  and  erect  their  said  poles  so  that  they  will  extend  above  and  through 
plaintifTs  lead  of  wires,  strung  as  aforesaid,  and  so  that  the  said  defendants' 
poles  will  be  projected  into  and  through  the  central  12-inch  space  between 
the  wires  of  plaintiff's  said  lead.  The  defendants  intend  and  threaten  to 
place  their  wires  on  the  poles  of  the  said  defendants,  above  plaintiff's  lead 
of  wires,  and  in  line  therewith,  and  to  so  maintain  them  upon  cross-arms 
Axed  to  the  defendants'  said  poles,  extending  at  right  angles  with  and  across 
plaintiff's  lead  of  wires. 

"(4)  The  plaintiff  has  never  given  its  consent  to  the  erection  of  the  poles, 
cross-arms  and  wires  of  the  defendants,  or  any  of  them,  in,  upon,  or  over  the 
right  of  way  aforesaid  of  plaintiff,  or  in  the  line  of  plaintiff's  poles,  or  within 
21-2  feet  from  the  said  line  on  either  side,  or  through  or  over  plaintiff's  lead 
of  wires,  but  has  expressly  objected  thereto;  but  the  defendants,  disregard- 
ing the  plaintiff's  objections  and  prior  rights,  are  now  proceeding  to  erect 
their  poles,  cross-arms  and  wires  in  the  manner  hereinbefore  set  forth,  with 
the  intent  and  for  the  purpose  of  injuring  plaintiff,  and  interfering  with  its 
business  and  its  prior  rights. 

VOL.  VIII — 3 
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*'{6)  II  the  defendants  erect  and  maintain  their  poles  and  wires  as  herein- 
before set  forth,  such  erection  and  maintenance  will  immediately  and  greatly 
interfere  with  and  injure  plaintiff's  business,  and  the  business  of  the  plaintiff's 
patrons,  over  said  wires.  The  defendants'  poles  and  plaintiff's  wires  will 
come  into  electrical  contact,  so  that  plaintiff's  wires  will  be  grounded,  and 
thereby  conversation  over  plaintiff's  said  wires  will  be  interrupted  and  pre- 
vented; and  defendants'  wires  will  also,  when  loose  or  down,  come  into  elec- 
trical contact  with  plaintiff's  said  wires,  producing  a  like  result,  to  great 
injury  of  the  plaintiff,  and  for  which  injury  plaintiff  has  no  adequate  remedy 
at  law." 

An  answer  was  filed  by  the  defendant,  the  Western  Indepen- 
dent Long  Distance  Telephone  Company  and  its  officers,  admitting 
that  their  intention  and  purpose  was  to  do  the  acts  sought  to  be 
restrained ;  denying  that  it  was  done  with  the  intent  and  for  the 
purpose  of  injuring  the  plaintiff;  and,  in  effect,  that  such  acts 
would  not  interfere  with  the  plaintiff's  business.  The  answer  also 
put  in  issue  the  right  of  the  plaintiff  to  occupy  the  street  referred 
to  in  the  petition.  The  other  defendants  failed  to  answer,  and, 
from  the  evidence,  it  would  appear  that  they  were  in  no  way  con- 
cerned in  the  acts  sought  to  be  restrained.  The  court  found  for 
the  defendants,  and  dismissed  the  complaint.  The  plaintiff  brings 
the  case  here  on  appeal.  In  the  further  consideration  of  the  case, 
we  shall  refer  to  the  parties  by  the  title  in  the  District  Court. 

The  first  question  that  concerns  us  in  this  case  is  whether  the 
plaintiff  rightfully  occupied  the  streets  in  question  with  its  poles 
and  wires.  In  the  consideration  of  this  question,  the  court  will 
take  judicial  notice  that  the  village  of  Louisville  is,  and  for  many 
years  past  has  been,  a  body  politic,  organized  under  the  general 
laws  of  the  State.  The  plaintiff  does  not  base  its  claim  to  a  right 
of  way  on  the  streets  on  any  grant  from  the  village,  but  solely  on 
section  14,  ch.  89a,  Comp.  St.  1901,  which  is  as  follows :  "  That 
any  telegraph  or  telephone  company  incorporated  or  doing  busi- 
ness in  this  State  shall  be  and  is  hereby  granted  the  right  of  way 
along  any  of  the  public  roads  of  the  State  for  the  erection  of  poles 
and  wires ;  provided,  that  poles  shall  be  set  at  least  six  feet  within 
the  boundary  line  of  said  roadway  and  not  placed  so  as  (to)  inter- 
fere with  road  crossings;  and,  provided,  that  said  wires  shall  be 
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placed  at  the  height  of  not  less  than  twenty  feet  above  all  road 
crossings." 

It  is  insisted  on  behalf  of  the  plaintiff  that  the  term  '^  public 
roads,"  in  the  section  just  quoted,  includes  the  streets  and  alleys 
of  a  municipal  corporation.  A  statute  of  the  State  of  Minnesota 
worded  very  much  like  the  one  under  consideration  was  construed 
in  Abbott  v.  DuLuth  (C.  C),  104  Fed.  838,  and  the  term  "  public 
roads  and  highways  "  was  held  to  include  the  streets  and  alleys  of 
cities  and  villages,  as  well  as  rural  highways.  This  construction 
was  followed  by  the  Supreme  Court  of  that  State  in  Northivestem 
T.  Co.  V.  Minneapolis,  7  Am.  Electl.  Cas.  168,  81  Minn.  140  86  N. 
W.  69,  53  L.  E.  A.  175  (Start,  C.  J.,  dissenting),  and  Dvluth  v. 
DukUh  Tel  Co.,  8  Am.  Electl.  Cas.  136,  87  N.  Y.  1127.  A  similar 
statute  was  construed  by  the  Supreme  Court  of  Iowa  in  Chamber- 
lain V.  Iowa  Tel.  Co.,  8  Am.  Electl.  Cas.  11,  93  N.  W.  596,  in 
which  it  was  held  that  the  term  '^  public  highways  "  includes  the 
streets  of  a  city.  The  cases  just  cited  strongly  support  the  theory 
of  the  plaintiff,  but,  after  all,  with  this  coxurt,  as  with  those  whose 
opinions  have  been  cited,  the  question  is  one  of  legislative  intent ; 
that  is,  did  the  Legislature  use  the  term  '^  public  roads  "  in  the 
most  comprehensive  sense,  intending  thereby  to  include  the  streets 
and  alleys  of  municipal  corporations,  or  did  it  use  it  in  the  more 
restricted  sense,  intending  to  include  only  rural  highways  ?  Ordi- 
narily, in  construing  a  statute,  words  should  be  given  their  usual 
and  recognized  meaning.  State  v.  Byrn/m,  60  Neb.  384,  83  N .  W. 
207 ;  State  ex  rel.  v.  Weston,  4  Neb.  216.  It  is  only  where  such 
construction  would  be  obviously  repugnant  to  the  intention  of  the 
lawmakers  that  a  different  construction  is  allowable.  Whatever 
may  be  the  usage  in  other  jurisdictions,  we  think  it  is  safe  to  say 
that  in  this  State  the  term  "  public  road  "  is  commonly  understood 
and  recognized  to  apply  exclusively  to  rural  highways.  It  is  thus 
understood  and  used  by  the  people  of  the  State  generally,  and  it 
is  doubtful  whether,  in  the  ordinary  affairs  of  life  and  common 
conversation,  it  is  ever  used  or  understood  to  convey  the  idea  of  a 
street  or  alley  of  a  city  or  village.  This  is  a  matter  of  common 
knowledge,  and  of  which  this  court  must  take  judicial  notice. 
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There  is  nothing  in  the  act  itself ,  nor  in  the  legislative  history  of 
the  State,  that  suggests  that  the  Legislature  used  the  term  in  any 
other  sense  than  that  in  which  it  is  commonly  used  by  the  people 
of  the  State.  The  statutes  of  this  State  were  before  the  Legisla- 
ture when  the  act  was  passed.  In  those  relating  to  cities  and  vil- 
lages the  term  '^  public  road  "  never  occurs,  while  in  those  relating 
to  rural  highways  it  is  invariably  used,  save  in  some  cases  where 
the  term  '^  highway ''  is  used  as  its  equivalent  The  statutes  in 
force  at  that  time  vested  county  boards  with  the  general  super- 
vision over  "  public  roads  "  (sec.  1,  ch.  78,  Comp.  St.  1885),  and 
municipal  authorities  with  the  control  of  their  streets  and  alleys 
(subd.  24,  sec.  15,  ch.  13,  and  sec.  77,  ch.  14,  id.).  At  that  time 
cities,  as  an  additional  remedy  against  encroachments  on  their 
streets  and  alleys,  had  express  authority  to  enact  ordinances  to 
prevent  the  use  of  such  streets  and  alleys  for  the  support  of  tele- 
graph and  telephone  poles  and  wires.  Subd.  8,  sec.  15,  ch.  13, 
Laws  1885,  and  subd.  21,  sec.  39,  ch.  14,  Id.  At  the  same  session 
at  which  the  act  in  question  was  passed,  an  act  was  passed  for  the 
incorporation  of  cities  of  the  metropolitan  class,  and  another  for 
the  incorporation  of  cities  of  the  first  class,  conferring  upon  such 
cities  the  power  to  enact  such  ordinances  (sec.  50,  ch.  10,  p.  123, 
Laws  1887,  and  subd.  14,  sec.  68,  ch.  11,  p.  239,  Id.),  while  the 
authority  of  cities  of  the  second  class  in  that  behalf  was  left  un- 
touched. It  seems  to  us  that  but  one  reasonable  inference  is  to 
be  drawn  from  the  foregoing,  and  that  is  that  the  Legislature  had 
in  mind  the  popular  distinction  between  "  public  roads  '^  and 
"  streets  and  alleys,"  and  used  the  former  term  in  the  act  under 
consideration  in  the  sense  in  which  it  is  generally  used  and  under- 
stood by  the  people  of  this  State,  and  not  in  its  generic  sense,  as 
including  the  streets  and  alleys  of  municipal  corporations,  because 
it  dealt  with  the  latter  in  such  a  manner  as  to  clearly  indicate  that 
it  regarded  them  as  something  separate  and  distinct  from  the  pub- 
lic roads  of  the  State.  Had  it  regarded  a  right  of  way  for  tele- 
graph and  telephone  poles  on  the  streets  and  alleys  of  municipal 
corporations  of  such  transcendent  importance  to  the  public  as  to 
justify  direct  legislative  action,  and  to  make  it  the  subject  of  a 
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legislative  grant,  it  is  not  probable  it  would  at  the  same  time  have 
clothed  such  municipalities  with  express  authority  to  defeat  the 
grant.  It  follows,  therefore,  that  the  plaintiff's  occupancy  of  the 
street  in  question  was  without  lawful  authority.  But  the  plaintiff 
contends  that  the  State,  or  the  village,  alone  can  successfully 
assail  its  right  to  the  use  of  the  street  as  a  right  of  way.  In  sup- 
port of  this  contention  we  are  cited  to  WilUams  v.  Citizens'  B.  B. 
Co.,  130  Ind.  71,  29  N.  E.  408,  15  L.  E.  A.  64,  30  Am.  St.  Rep. 
201.  We  do  not  consider  that  case  in  point.  There  the  plaintiff 
was  a  street  railway  company,  and  had  organized  for  the  purpose 
of  constructing  and  operating  an  electric  street  railway,  under  a 
statute  providing  for  the  organization  of  street  railway  companies, 
and  authorizing  them  to  employ  any  kind  of  motive  power  in  com- 
mon use,  except  steam.  The  question  raised  by  the  defendant 
was  that  by  the  use  of  electricity  as  a  motive  power  the  plaintiff 
was  acting  without  scope  of  its  charter.  Passing  on  the  question 
thus  raised,  the  court  applied  the  rule  that,  where  there  is  an 
assumption  of  corporate  rights  and  functions  and  an  exercise 
thereof  under  color  of  law,  only  the  State  can  question  the  validity 
of  the  assumption  and  the  exercise  of  such  functions  and  rights. 
That  is  only  another  way  of  stating  the  elementary  rule,  applica- 
ble to  corporations  generally,  that  where  an  association  of  persons 
is  found  in  the  exercise  of  corporate  franchises,  under  color  of 
legal  organization,  its  existence  as  a  corporation  cannot  be  in- 
quired into  in  a  collateral  proceeding,  and  generally  it  can  be  in- 
quired into  only  by  the  State  whose  sovereign  powers  have  been 
usurped.  That  is  not  the  question  before  us.  The  unauthorized 
obstruction  of  a  public  thoroughfare  was  a  nuisance  at  common 
law,  and  is  punishable  as  such  under  our  statutes.  Sec.  232,  Cr. 
Code.  The  case,  then,  is  one  in  which  the  plaintiff  invokes  the 
extraordinary  powers  of  a  court  of  equity  to  protect  it  in  main- 
taining a  public  nuisance,  and  in  the  doing  of  an  act  punishable 
under  the  laws  of  the  State.  We  know  of  no  instance  wherein  a 
court  of  equity  has  lent  its  aid  to  such  ends.  To  do  so  would  be 
contrary  to  those  principles  which  have  always  guided  such  courts 
in  the  exercise  of  their  powers. 
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It  follows  that  the  complaint  was  properly  diflmifised,  and  we 
therefore  recommend  that  the  decree  of  the  District  Court  be 
affirmed. 

Ames  and  Duffis,  CC.^  ooncar. 

Per  CuBiAM : 

For  the  reasons  stated  in  the  foregoing  opinion,  the  decree  of  the 
District  Court  is  affirmed* 


Mahan  v.  Michigan  Telephone  Oo. 

Michigan;  Supreme  Court, 

1.  OBDnCAircE  obajthno  franchise  to  telephone  compant;   contractual 

obligations. — ^An  ordinance  granting  to  a  telephone  company  the  right 
to  construct  its  lines  and  operate  its  system  of  telephones  in  the  streets 
and  public  places  of  a  city,  and  providing  that  if  such  franchise  be 
transferred  the  company  acquiring  the  same  shall  be  subject  to  the 
terms  and  conditions  of  the  ordinance,  and  the  acceptance  of  such  ordi- 
nance by  the  company,  creates  a  contractual  relationship  between  the 
city  and  such  company. 

2.  Obligations  of  transferee  of  franchise. — A  company  purchasing  the 

franchise  granted  by  such  an  ordinance  is  bound  by  its  terms  and  con- 
ditions, and  becomes  fixed  with  the  duties  and  obligations  of  the  original 
grantee.  Such  transferee  company  will  be  deemed  to  have  purchased 
such  franchise  with  full  knowledge  of  the  conditions  attached. 

3.  Rights  of  subscribers  upon  transfer. — The  permitting  of  access  to  its 

service  to  the  subscribers  of  the  original  company  by  the  purchasing 
company  for  a  time  will  imply  a  construction  of  the  ordinance  upon  the 
part  of  the  latter  company,  to  the  effect  that  it  was  bound  thereby  to 
furnish  such  service  to  the  subscribers  of  the  original  company,  which 
construction  cannot  afterwards  be  repudiated;  such  subscribers  may  en- 
force their  rights  against  the  purchasing  company  by  mandamus. 

Certiorari  by  defendant  to  review  judgment  awarding  writ  of 
mandamus  against  it.    Decided  February  17,  1903. 
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W.  E.  Thompson  (WeUs,  AngeU,  Boynton  &  McMiUan,  and  D. 
F.  Morgan,  of  Counsel),  for  appellants. 

James  H.  Pound,  for  relator. 

Opinion  by  Moktgomeby^  J. : 

The  opinion  of  the  circuit  judges,  prepared  by  Judge  Brooke, 
states  the  issues  and  discusses  the  points  involved  in  this  case  so 
clearly  that  we  quote  it  at  length : 

''This  is  a  petition  l^  the  relator  against  the  resjKmdent,  the  Michigan 
Telephone  Company,  for  a  writ  of  mandamus  to  compel  said  respondent  to 
give  petitioner  access  to  the  subscribers  to  the  telephone  system  owned  and 
operated  by  the  Michigan  Telephone  Company  in  the  city  of  Detroit.     The 
faeta  of  the  case  may  be  briefly  stated  as  follows:     For  some  years  prior  to 
the  14th  day  of  March,  1890,  the  respondent,  the  Michigan  Telephone  Com- 
pany, had  owned  and  operated  in  the  city  of  Detroit  a  telephone  exchange. 
Upon  the  said  14th  day  of  March,  1896,  the  respondent,  the  Detroit  Telephone 
Company,  secured  a  franchise  from  the  city  of  Detroit,  and  said  franchise 
was  on  said  date  accepted  by  said  respondent,  the  Detroit  Telephone  Company. 
Under  said  franchise  the  respondent,  the  Detroit  Telephone  Company,  pro* 
eeeded  to  install  a  telephone  exchange  in  the  city  of  Detroit,  and  secured, 
from    time   to   time,   subscribers,    so   that   at   the    time    the   contract   was 
entered  into  with  the  relator  by  the  respondent,  the  Detroit  Telephone  Com- 
pany, there  were  upwards  of  five  thousand  subscribers  to  said  system.     The 
petitioner,  Mahan,  had  a  contract  with  the  respondent,   the  Detroit  Tele- 
phone Company,  nmning  for  a  period  of  five  years,  and  bearing  date  the 
2dth  day  of  August,  1899,  which  had  not  expired,  by  about  two  years,  at  the 
time  the  acts  complained  of  were  committed  by  the  respondents.     On  the  6th 
of  April,  1900,  the  respondent,  the  Detroit  Telephone  Company,  executed  a 
bill  of  sale  whereby,  for  a  valuable  consideration,  it  transferred  to  the  re- 
spondent, the  Michigan  Telephone  Company,   all   of  its  tangible  property, 
including  some  5,200  telephones,  and  also  including  all  rights  under  said 
franchise  from  the  city  of  Detroit^  of  March  14,  1896.      Soon  thereafter  the 
purchasing  company,  the  Michigan  Telephone  Company,  caused  the  two  ex- 
changes to  be  connected ;  and  from  time  to  time  up  to  the  1st  day  of  Dec,  1901, 
subscribers  to  either  system  were  given  access,  not  alone  to  the  system  to 
which  they  subscribed,  but  to  all  subscribers  of  the  other  sjrstem.      On  or 
about   the    1st  day  of  December,    1901,   the  Michigan   Telephone   Company 
notified  all  subscribers  of  the  Detroit  Telephone  Exchange  that  after  that 
date  connection  with  the  Michigan  Telephone  Company's  subscribers  could 
not  be  had,  and  since  that  time  the  Michigan  Company  has  refused  to  furnish 
to  the  Detroit  Telephone  subscribers  connection  with   the  Michigan  Com- 
pany's subscribers.     Demand  has  been  made  by  the  relator  upon  the  Michigan 
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Company  for  such  connection,  and  has  been  refused.  During  the  period 
between  April  6,  1900,  when  the  number  of  telephones  in  use  by  the  Detroit 
Telephone  Company  was  over  5,000,  and  the  1st  day  of  December,  1901,  when 
the  number  in  use  by  the  patrons  of  that  company  was  reduced  to  something 
like  300,  agents  of  the  Michigan  Telephone  Company  endeavored  to  induce 
users  of  the  Detroit  Telephone  to  discontinue  the  same  and  use  only  the 
Michigan  Telephone.  At  the  time  the  petition  was  filed  in  this  case  the 
Detroit  Telephone  users  had  become  further  diminished  to  about  90,  and, 
at  the  time  the  argument  was  heard,  it  had  been  further  reduced,  as  was 
asserted  by  counsel  for  petitioner,  which  statement  was  unchallenged  by 
counsel  for  either  respondent,  to  about  21. 

"  Two  questions  are  raised  by  the  pleadings  in  this  case,  which  have  al- 
ready been  determined,  viz.:  (1)  The  propriety  of  the  remedy;  and  (2)  the 
reasonableness  of  the  rate  charged  by  the  respondent,  the  Michigan  Company. 
As  to  the  first  question,  this  court  has  already  determined  that  the  rates 
charged  by  the  Michigan  Company  are  not  fairly  in  issue  in  this  proceeding. 
The  sole  question,  therefore,  remaining  for  determination,  is  whether  or  not 
the  petitioner  is  entitled,  under  the  pleadings  and  proofs,  to  the  writ  of  man- 
damus to  compel  the  respondent,  the  Michigan  Company,  to  give  him — a  sub- 
scriber to  the  Detroit  Telephone  Exchange — access  to  the  subscribers  of  the 
Michigan  Telephone  Company  in  the  city  of  Detroit.  Section  14  of  the  ordi- 
nance of  March  14,  1896,  running  to  the  Detroit  Telephone  Company,  is  as 
follows :  '  If  the  said  company  shall  at  any  time  during  the  term  of  this 
franchise  transfer  its  rights  to  any  other  telephone  company  now  operating 
in  Detroit,  or  make  any  consolidation  with  such  company,  the  company 
acquiring  such  rights  or  the  consolidated  company  shall  be  subject  to  the 
terms  and  conditions  of  this  ordinance,  and  shall  operate  its  lines  under  this 
ordinance.'  Section  15  of  said  ordinance  is  as  follows:  'All  the  rights, 
liabilities  and  obligations  herein  granted  or  imposed  upon  said  company  shall 
apply  to  and  be  operated  in  favor  of  or  against  any  assignee  or  successor  of 
said  company.'  The  above-named  respondents,  the  Michigan  Telephone  Com- 
pany and  the  Detroit  Telephone  Company,  are  organized  under  the  provisions 
of  chapter  177  of  the  Compiled  Laws  (vol.  2,  p.  2116),  section  4  of  which 
act  provides  the  manner  in  which  telephone  companies  may  operate  within  the 
State  of  Michigan.  Counsel  for  respondents  claim  that  sections  14  and  15 
of  the  ordinance  were  never  binding  upon  the  respondent,  the  Detroit  Tele- 
phone Company,  and  cite  in  support  of  their  contention  Michigwi  Telephone 
Company  v.  City  of  8t.  Joseph,  7  Am.  Electl.  Cas.  1,  121  Mich.  502,  80  N.  W. 
383,  47  L.  R.  A.  87,  80  Am.  St.  Rep.  520.  In  that  case  the  complainant's 
assignor,  the  Telephone  &  Telegraph  Construction  Company,  presented  a  peti- 
tion to  the  common  council  of  the  village  of  St.  Joseph  for  permission  to 
construct,  maintain,  and  operate  a  telephone  system  in  said  village.  The 
permission  was  duly  granted  by  the  village,  and  the  company  proceeded,  at 
large  expense,  to  erect  poles  and  stretch  wires  within  the  lines  of  the  streets 
and  alleys  in  said  village  until  June  5,  1891,  when  the  village  became  in- 
corporated as  a  city.     The  complainant  in  that  case,  being  the  respondent. 
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the  Michigan  Telephone  Company,  in  this  case,  duly  acquired  by  purchase 
all  the  property,   rights  and  privileges  of   said  construction  company,   and 
oontinued  to  do  business  in  said  city  until  August  3,  1897,  when  it  erected, 
In  a  good  and  workmanlike  manner,  and  in  accordance  with  the  terms  of  the 
statute  under  which  it  was  organized,  certain  poles  in  said  city,  for  the  pur- 
pose  of  connecting  with  its  central  office  the  premises  of  persons  who  had 
subscribed    for   telephone   serrice.      On   said   August  3,    1897,   the  common 
council  passed  a  resolution  declaring  said  poles  and  wires  a  nuisance,  and 
instructed  the  street  commissioner  to  forthwith  remove  them,  which  he  did. 
On  August  10  and  16,  1897,  the  complainant  presented  two  petitions  to  the 
common  council,  asking  permission  to  erect  poles  in  certain  specified  streets 
and  alleys.      The  council   refused   permission.      Under  these   facts,   in  an 
opinion  by  Justice  Gkant,  it  was  held  that  it  was  the  clear  duty  of  the  de- 
fendant to  act  upon  the  petitions  presented  to  its  common  council  by  the  com- 
plainant, and  to  establish  reasonable  rules  and  regulations  for  the  erection 
of  poles  and  the  stretching  of  wires.     The  other  case  cited  by  respondent's 
eounsel  is  the  case  of  The  Michigan  Telephone  Company  v.  City  of  Benton 
Harbor,  7  Am.  ElecU.  Cas.  9,  121  Mich.  612,  80  N.  W.  386,  47  L.  R.  A.  104, 
and  it  only  differs  from  the  case  last  cited  in  that  the  assignor  of  the  com- 
plainant never  had  permission  granted  to  it  to  erect  its  poles  or  string  its 
wires  in  the  city;  and  in  that  case  it  was  held,  as  in  the  case  last  cited,  that 
the  conunon  council  of  the  defendant  city  should  provide,  by  ordinance  or 
otherwise,  reasonable  regulations  for  the  erection  of  the  poles  and  stretching 
of  the  wires  of  the  complainant.     In  the  case  first  cited  {Michigan  Telephone 
Company  v.  City  of  8t,  Joeeph)  the  following  language  occurs  in  the  opinion 
of  Justice  Grant:    '  It  is.  urged  that  the  permission  granted  to  the  Telephone 
k  Telegraph  Construction  Company  was  personal  to  that  company,  and  could 
not  be  alienated  without  the  consent  of  the  city.     That  company  was  organ- 
ized under  the  general  laws  of  the  State,  and  derived  its  powers  and  obliga- 
tions from  that  law.      The  only  power  which  a  city  could  have  exercised 
over  it  was  that  of  regulation.'      Under  the  principles  laid  down   in   the 
decisions  just  cited,  it  is  quite  apparent  that  had  the  Detroit  Telephone  Com- 
pany applied  to  the  common  council  of  the  city  of  Detroit  to  fix,  by  ordi- 
nance or  otherwise,  reasonable  rules  and  regulations  under  which  it  might 
proceed,  by  virtue  of  the  power  granted  in  the  act  under  which  it  was  organ- 
ized, to  erect  its  poles,  string  its  wires,  and  establish  a  telephone  exchange 
in  the  city  of  Detroit,  the  court  would  have  compelled  compliance  with  the 
demand.      That,  it  seems  to  us.  is  all  that  the  cases  in  question  determine. 
But  can  it  be  said  that,  because  the  Detroit  Telephone  Company  had  the 
right  to  insist  upon  the  city  of  Detroit  making  reasonable  rules  and  regula- 
tions under  which  it  should  establish  and  operate  its  telephone  exchange  in 
the  city  of  Detroit,  it  was  thereby  precluded  from  entering  into  contractual 
relations  with  the  city  of  Detroit  touching  the  terms  and  conditions  under 
which  it  should  erect  and  operate  its  said  exchange?     It  seems  to  us  obvious 
that  thlB  cannot  be  so.     The  right  of  the  city  to  make  the  contract  in  the 
premises  cannot  be  questioned.     Neither  can  it  be  questioned  that  the  Detroit 
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Telephone  0>mpan7  had  the  right,  as  well  as  the  power,  to  make  a  contract 
with  reference  to  the  erection,  maintenance  and  operation  of  its  exchange. 
An  examination  of  the  ordinance  in  question  discloses  the  fact  that  in  see* 
tion  1  of  said  ordinance  the  right  is  given  by  the  city  to  the  respondent,  the 
Detroit  Construction  Company,  to  lease,  to  any  other  company  haying  similar 
rights  to  itself,  the  right  to  use  poles  and  conduits  of  the  respondent,  the 
Detroit  Construction  Company.  This  is  clearly  a  concession,  and  presumably 
a  valuable  one,  to  the  grantee  in  the  franchise,  and  is  clearly  outside  any 
rights  which  it  could  claim  under  the  authority  of  the  goieral  law  which  it 
now  invokes.  Upon  the  day  of  the  passage  of  said  ordinance,,  the  respondent, 
the  Detroit  Construction  Company,  accepted  said  ordinance  in  the  following 
terms:  '  Detroit,  March  19,  1896.  To  the  Mayor  and  Common  Council:  The 
Detroit  Telephone  Construction  Company  accepts  the  ordinance  granted  to 
said  company,  approved  March  14,  1896.  The  Detroit  Telephone  Construction 
Company,  by  Charles  Flowers,  Vice-President.  By  order  of  the  board  of 
directors.'  The  passage  of  said  ordinance  by  the  common  council,  its  ap- 
proval by  the  mayor  of  the  city  of  Detroit,  and  its  acceptance  1^  the  com- 
pany, constitute,  in  our  opinion,  a  binding  contract  between  the  company  or 
its  assigns  and  the  city  of  Detroit.  The  company  acted  under  the  ordinance, 
and  installed  its  exchange  thereunder,  and  the  citizens  of  the  city  of  Detroit, 
to  a  large  number,  became  subscribers  thereto;  and  we  do  not  understand 
it  is  claimed  that  the  respondent,  the  Detroit  Telephone  Company,  could  have 
at  any  time  itself  repudiated  any  of  the  terms  of  the  ordinance  under  which 
it  did  business  for  several  years. 

"  The  sole  question  remaining  for  determination,  therefore,  is,  did  the 
respondent,  the  Michigan  Telephone  Company,  by  its  act  in  acquiring  by  the 
bill  of  sale  all  the  tangible  property  of  the  Detroit  Telephone  Company,  as 
well  as  all  its  rights  under  the  franchise  in  question,  coupled  with  its  action 
thereafter,  become  fixed  with  the  duties  and  obligations  with  which  the 
Detroit  Telephone  Company  was  charged  under  said  franchise?  We  think 
it  did.  The  respondent,  the  Michigan  Telephone  Company  must  be  held  to 
have  entered  into  the  purchase  with  full  knowledge  and  notice  of  the  fran- 
chise in  question,  and  all  the  conditions  and  obligations  assumed  by  its 
grantor  thereunder,  and  it  cannot  now  enjoy  the  benefits  thereof  without 
also  assuming  the  obligations  incident  thereto.  Strength  is  added  to  this 
view  by  the  action  of  the  respondent,  the  Michigan  Telephone  Company,  im- 
mediately after  said  purchase,  as  tending  to  show  what  construction  it  itself 
placed  upon  said  franchise  and  the  obligations  incident  thereto.  Immediately 
after  the  purchase  by  it  of  the  tangible  assets  of  the  Detroit  Company  and  its 
franchise  rights,  access  was  given  by  it  to  the  subscribers  of  the  Detroit  Tele- 
phone Exchange  to  the  subscribers  to  the  Michigan  exchange.  Users  of  the 
Detroit  Telephone  Company  accepted  this  service  and  paid  for  the  same  for 
a  period  of  something  like  a  year  and  a  half.  We  are  of  the  opinion  that 
the  furnishing  of  the  service  by  the  respondent,  the  Michigan  Company,  and 
the  acceptance  thereof  by  the  subscribers  to  the  Detroit  Company,  if  it  did 
not  constitute  a  new  implied  contract  between  the  Michigan  Company  and 
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said  subscribers,  at  least  furnishes  a  construction  of  the  terms  of  the  ordi- 
nance by  the  parties  themselves  which  the  respondent,  the  Michigan  Telephone 
Ooapany,  i*  sot  now  at  liberty  to  repudiate." 


We  are  satisfied  with  the  reasoning  of  the  foregoing  opinion, 
and  adopt  it 

It  is  contended  in  this  court  that  mandamus  is  not  a  proper  rem- 
edy, but  we  agree  with  the  learned  circuit  judges  that  that  remedy 
is  open.     Merrill  on  Mandamus,  sec.  162. 

The  order  will  be  affirmed. 

LoKQ,  J.,  did  not  sit     The  other  justices  concurred. 

As  to  contractual  obligations  imposed  by  an  ordinance  granting  a  franchise 
to  a  telephone  company,  see  note  to  Morristown,  City  of,  v.  Bast  Tennessee 
Teleph,  Co^  ante,  p.  3,  and  monographic  note,  "  Use  of  Streets  and  Highways 
by  Tdegraph  and  Telephone  Companies/'  post,  p.  159. 

AsalcBabllitjr  of  franchlae. — It  has  been  maintained  that  the  grant  of  a 
franchise,  public  in  nature,  like  that  of  a  telegraph  company,  is  personal  to 
the  grantee,  and  cannot  be  alienated  except  by  consent  of  the  granting  power ; 
sod  that  therefore  a  telegraph  or  telephone  company  has  no  power,  in  the 
absence  of  special  authority,  to  alienate  the  privileges  granted  to  it  by  a 
State  government,  and  an  agreement  so  to  do  is  ultfxt  vires  and  void.  25 
Am.  &  £ng.  Ency.  of  Law,  751,  citing  United  States  v.  West,  Un,  Teleg.  Co,, 
50  Fed.  28;  West.  Un.  Teleg.  Co.  v.  Union  Pac.  Ry.  Co.,  3  Fed.  721.  And  in 
CrosweU  on  Electricity,  §  158,  it  is  said  that  "  a  grant  to  a  telephone,  tele- 
graph, electric  light,  or  railway  company  of  the  power  to  use  the  streets, 
highways  and  post  roads  for  the  stringing  of  its  wires  and  the  setting  of  its 
poles  contains  so  much  of  an  element  of  personal  obligation,  that  such  a 
grant  is  not  assignable  unless  such  a  power  of  assignment  is  expressed  in  the 
language  of  the  grant,  or  in  some  general  legislation  aflfecting  the  subject.'' 
lo  Michigan  the  courts  have  dissented  from  this  proposition  and  have  upheld 
transfers  of  franchises  for  the  use  of  public  streets  and  highways  by  public 
service  corporations.  Michigan  Teleph.  Co.  v.  City  of  St.  Joseph,  7  Am. 
£lectl.  Cas.  1,  121  Mich.  502,  80  N.  W.  383;  see,  also.  People  ex  rel.  City 
of  Pantiac  v.  Central  Union  Teleph.  Co.,  8  Am.  Electl.  Cas.  —,  192  111.  307, 
61  K.  £.  428.  As  to  power  of  electric  light  company  to  mortgage  its  fran- 
chise, see  American  Loan  d  Trust  Co,  v.  (general  Electric  Co.,  8  Am.  Electl. 
Cas.  117,  61  Ati.  660. 
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ELECTRIC  LIGHT  FRANCHISES;  BOND  OF  GRANTEE. 


Salbm^  Citt  of^  v.  Anson  et  al. 

Oregon;  Supreme  Court, 

1.  EuECTBio  XJOHT  FKANCHiSE;  BOND  TO  8BCUBE  COMPLETION. — ^Under  a  Stat- 

ute delegating  to  a  municipality  the  power  to  grant  the  use  of  its  streets 
to  a  corporation  for  the  purpose  of  supplying  the  municipality  and  its 
inhabitants  with  electric  light,  upon  such  terms  and  conditions  as  may 
be  prescribed,  the  governing  body  of  such  municipality  may  require  a 
bond  of  the  grantee  of  such  privilege,  conditioned  for  the  completion  of 
the  work  within  a  specified  time. 

2.  Liquidated  damages. — ^The  sum  specified  in  such  bond  as  a  penalty  may 

be  considered  as  liquidated  damages,  and  may  be  recovered  as  such. 

Appeal  by  plaintiff  from  judgment  for  defendants.  Decided 
January  13,  1902 ;  reported  40  Or.  339,  67  Pac.  190. 

W.  H.  Holmes,  for  appellant. 
0.  0.  Bingham,  for  respondents. 

Opinion  by  Bean,  C.  J. : 

The  first  question  is  as  to  the  right  of  the  city  to  take  and  receive 
the  bond  upon  which  this  action  was  brought.  The  charter  of 
Salem  declares  that  the  common  council  shall  have  exclusive  power 
to  "contract  for  water  and  lights  for  city  purposes,  or  to  lease,  pur- 
chase, or  construct  a  plant  or  plants  for  water  or  lights,  or  both,  for 
city  purposes,  in  or  outside  the  city  limits ;  provided,  that  the 
council,  upon  making  a  careful  and  accurate  estimate  of  building 
or  purchasing  and  running  such  plant  or  plants,  finds  that  the 
same  may  be  constructed  or  purchased  and  run  at  a  much  less  ex- 
pense to  the  city  than  can  be  contracted  for  with  private  parties. 
The  expense  for  building  or  purchasing  such  plant  or  plants  can- 
not be  entered  into  except  by  two-thirds  vote  of  all  the  legal  voters 
voting  at  any  general  election,  or  at  a  special  election  called  by  the 
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oouncil  for  such  purpose,  by  a  two-thirds  vote  to  incur  such  ex- 
pense, the  council  may  enter  into  a  contract;  provided,  that  the 
council  may  grant  and  allow  the  use  of  streets  and  alleys  of  the 
city  to  any  person,  company  or  corporation  who  may  desire  to 
establish  works  for  supplying  the  city  and  inhabitants  thereof 
with  such  water  or  light  upon  such  terms  and  conditions  as  the 
coimcil  may  prescribe  *'  (Sess.  Laws  1899,  p.  924,  sec.  6,  subd.  6)  ; 
and  ''to  allow  and  regulate  the  erection  and  maintenance  of  poles 
or  poles  and  wires  for  telegraph,     .     .     .     electric  light  or  other 
purposes,    .    .    .    upon  or  over  the  streets,  alleys  or  public  grounds 
of  the  city ;  to  permit  and  regulate  the  use  of  the  streets,  alleys  and 
public  grounds  of  the  city  for  laying  down  and  repairing  gas  and 
water  mains,  for  building  and  repairing  sewers,  and  the  erection 
of  gas  or  other  lights ;  to  pre^rve  the  streets,  alleys,  side  and  cross- 
walks, bridges  and  public  grounds  from  injury,  and  prevent  the 
lawful  use  of  the  same,  and  to  regulate  their  use."     (Id.,  p.  927, 
sec  6,  subd.  26.)     The  legislature  has  thus  delegated  to  the  city 
the  power  of  regulating  and  controlling  the  use  of  the  streets  by 
lig}it  and  water  companies,  and  vested  it  with  exclusive  authority 
to  grant  to  such  companies  the  privilege  of  so  using  them,  upon 
such  terms  and  conditions  as  the  council  may  prescribe.       The 
paramount  authority  over  streets  and  highways  is  vested  in  the 
legislature  as  the  representative  of  the  entire  people.       It  may, 
however,  delegate  to  municipal  corporations  such  a  measure  of  its 
power  as  it  may  deem  expedient,  and  the  local  authorities,  by  vir- 
tue of  such  delegation,  can  enact  ordinances  and  local  laws,  which 
have,  within  their  jurisdiction,  the  force  of  the  general  statutes  of 
the  State.     (Tied.  Mun.  Corp.  sec.  289.)     The  granting  of  au- 
thority to  public  service  compalaies  to  use  the  streets  and  high- 
ways is  a  legislative  act,  entirely  beyond  the  control  of  the  judicial 
power,  so  long  as  it  is  within  proper  constitutional  limitations.     It 
may  be  exercised  directly  by  the  legislature,  or  be  delegated  by 
that  body  to  a  municipal  corporation;  and,  when  so  delegated, 
the  municipality  has,  within  the  authority  granted,   the  same 
rights  and  powers  that  the  legislature  itself  possesses.     To  that  ex- 
tent it  is  endowed  with  legislative  sovereignty,  the  exercise  of 
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which  has  no  limit,  so  long  as  it  is  within  the  objects  and  trusta  for 
which  the  power  was  conferred.  It  is  admitted  that  the  legisla- 
ture may,  by  virtue  of  its  paramount  authority,  require  bonds  or 
undertakings  of  the  grantees  of  such  privileges,  conditioned  that 
they  will  construct  their  works  within  a  specified  time,  or  that  they 
will  otherwise  comply  with  the  terms  of  their  grant,  and  a  muni- 
cipal corporation  to  which  the  exclusive  power  over  the  subject 
has  been  delegated  may  exercise  the  same  right.  There  is  no  ex- 
press provision  in  the  charter  of  Salem  authorizing  the  council, 
upon  granting  the  privilege  to  use  the  streets,  to  require  that  the 
work  shall  be  done  within  a  specified  time ;  nor  is  it  necessary.  It 
is  given  the  exclusive  power  to  make  the  grant  ^^upon  such  terms 
and  conditions"  as  it  may  prescribe,  which  necessarily  authorizes 
it  to  impose  such  reasonable  conditions  precedent  or  subsequent  to 
the  granting  or  exercise  of  the  franchise  as  may  be  deemed  neces- 
sary or  proper,  including  a  requirement  that  the  grantee  shall  give 
a  bond,  conditioned  as  the  one  in  suit.  City  of  Indiaiwla  v.  GvJf, 
W.  T.  &  P.  Ry.,  56  Tex.  594.  In  City  of  Aberdeen  v.  Honey,  8 
Wash.  251,  36  Pac.  1097,  the  power  of  the  municipality  was  lim- 
ited by  the  terms  of  its  charter,  and  the  court  held  that,  by  reason 
of  such  limitation,  it  did  not  have  the  authority  to  exact  a  bond 
from  the  grantee  of  a  franchise  for  a  street  railway.  Hence  that 
case  is  not  authority  here.  We  are  of  the  opinion,  therefore, 
that  the  bond  in  suit  was  valid,  and  within  the  power  of  the  city  to 
require  and  accept 

The  remaining  question  is  as  to  whether  the  sum  specified  in 
the  bond  is  to  be  regarded  as  a  penalty,  or  as  liquidated  damages. 
It  is  often  difficult  to  determine  whether  a  sum  stipulated  in  a 
contract  to  be  paid  on  breach  thereof  shall  be  considered  as  liqui- 
dated damages  or  as  a  penalty,  and  there  is  a  wide  divergence  of 
opinion  in  the  adjudged  cases  on  the  subject.  The  object  is,  of 
course,  to  ascertain  the  intention  of  the  parties,  as  nearly  as  pos- 
sible, and  to  enforce  the  contract  according  to  their  agreement. 
[Omitting  general  discussion  as  to  liquidated  damages.]     .     .     . 

The  damages  to  the  city,  if  any,  from  Anson's  failure  to  build 
his  plant  within  the  specified  time,  were  necessarily  speculative  and 
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uncertain,  if  not  absolutely  incapable  of  proof.    Indeed,  it  is  quite 
doubtful  whether  the  city  could  have  been  damaged  in  any  way  by 
such  failure.     It  could  gain  nothing  in  its  political  or  sovereign 
capacity  by  the  construction  of  the  plant,  and  could  lose  nothing 
by  its  nonconstruction.     The  damages  resulting  from  the  loss  of 
the  promised  share  of  the  gross  income  of  the  proposed  plant  and 
the  right  of  purchase  are  not  covered  by  the  bond,  and,  moreover, 
are  so  speculative,  uncertain,  and  dependent  upon  so  many  contin- 
gencies, that  Ihey  can  scarcely  be  regarded  as  a  subject  of  judicial 
investigation.    But  whatever  the  rule  might  be  as  between  private 
individuals,  this  action  is  not  to  be  determined  wholly  by  the  prin- 
ciples applicable  to  contracts  of  that  kind.      The  sum  specified  in 
the  bond  is  somewhat  in  the  nature  of  a  statutory  penalty  for  the 
nonperformance  of  a  duty  enjoined  by  law.     The  ordinance  grant- 
mg  to  Anson  the  right  and  privilege  to  use  the  streets  and  high- 
ways of  the  city  in  the  construction  and  maintenance  of  his  plant 
had  the  force  and  effect  of  a  statute,  and  by  his  acceptance  of  its 
provisions  he  became  bound  to  comply  with  its  terms  as  a  statutory 
duty.       The  bond  in  question  was  given  as  security  for  the  per- 
formance of  such  duty,  and  the  sum  specified  therein  is  in  the  na- 
ture of  a  penalty,  to  be  imposed  as  a  punishment  for  disobeying 
or  disregarding  the  provisions  of  the  ordinance.       Maryland  v. 
Baltimore  &  0.  R.  Co.,  3  How.  534,  11  L.  Ed.  714.     The  case  of 
Clark  17.  Barnard,  108  U.  S.  436,  2  Sup.  Ct  878,  27  L.  Ed.  780, 
is  very  similar  to  the  one  in  hand.     The  legislature  of  Khode  Is- 
land passed  an  act  authorizing  the  Boston,  Hartford  &  Erie  Bail- 
road  Company  to  locate  and  construct  a  railroad  throu^  the  State, 
but  the  act  was  not  to  go  into  effect  unless  the  railroad  company 
should,  within  90  days  from  the  adjournment  of  the  legislature, 
deposit  in  the  office  of  the  treasurer  its  bond,  with  sureties  satisfac- 
tory to  the  governor,  in  the  sum  of  $100,000,  that  it  would  com- 
plete the  road  before  the  1st  day  of  January,  1872.     In  com- 
pliance with  this  statute,  the  railroad  company  made,  executed 
and  filed  in  the  office  of  the  treasurer  an  ordinary  penal  bond 
b  the  sum  stated,  conditioned  as  in  the  act  required.      It  failed 
to  build  the  road,  and,  in  a  suit  to  enjoin  the  treasurer  from 
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receiving  or  collecting  the  sum  specified  in  the  bond,  it  was  con- 
tended,  as  here,  that  the  obligation  required  by  the  statute  and 
given  by  the  company  was  an  ordinary  penal  bond,  upon  which  no 
recovery  could  be  had  except  for  the  damages  the  State  actually 
sustained  from  the  breach  of  its  conditions,  and,  it  being  admitted 
that  no  damages  had  resulted,  the  money  arising  from  the  payment 
of  a  certificate  of  indebtedness  pledged  in  lieu  of  sureties  on  the 
bond  reverted  to  the  plaintiff.  This  position  was  sustained  by  the 
trial  court,  but  on  appeal  the  decree  was  reversed,  and  it  was  held 
that  the  State  was  entitled  to  collect  the  full  amount  of  the  bond, 
notwithstanding  it  was  admitted  that  it  had  not  been  damaged  by 
the  breach  thereof.  The  judgment  is  based  upon  two  principal 
considerations:  (1),  That  it  was  not,  and  could  not  have  been, 
intended  by  the  parties  that  the  bond  was  a  mere  indemnifying 
bond;  and  (2),  that  the  sum  mentioned  therein  was  imposed  by 
the  State  as  a  statutory  penalty  for  the  nonperformance  of  a  statu- 
tory duty.  After  pointing  out  that  no  damage  could  possibly 
have  arisen  to  the  State  in  its  sovereign  or  political  capacity  by 
the  failure  of  the  railroad  company  to  construct  its  road  as  pro- 
vided in  the  statute,  Mr.  Justice  Matthews,  speaking  for  the  court, 
said: 

"The  question  of  damages  and  compensation  was  not,  because  it  could  not 
have  been,  in  contemplation  of  the  parties.  There  was  no  room  for  supposing 
that  there  could  be  any.  To  assume  that  the  statute  required  this  bond  and 
security  in  this  sense,  in  full  view  of  the  legal  conclusion  which  it  is  said 
necessarily  flows  from  its  form,  and  that  in  the  event  contemplated,  of  the 
failure  to  build  the  road,  all  that  remained  to  be  done  was  that  the  State 
should  hand  back  canceled  the  obligation  and  security  it  had  been  at  such 
pains  to  exact,  is  to  put  upon  the  transaction  an  interpretati(Hi  altogether 
inadmissible.  It  would  have  been,  upon  such  an  assumption,  a  vain  and 
senseless  thing,  and,  however  private  persons  may  be  sometimes  supposed  to 
act  improvidently,  we  are  not  to  put  such  constructions,  when  it  is  legally 
possible  to  avoid  them,  upon  the  deliberate  and  solemn  acts  and  transactions 
of  a  sovereign  power,  acting  through  the  forms  of  legislation.  The  conclu- 
sion, in  our  opinion,  cannot  be  resisted  that  the  intention  of  the  parties  in 
the  transaction  in  question  was  that,  if  the  railroad  should  not  be  built  within 
the  time  limited,  the  corporation  should  pay  to  the  State,  absolutely  and  for 
its  own  use,  the  sum  named  in  the  bond  and  secured  by  the  deposited  certifi- 
cate of  indebtedness.  The  supposition  is  not  open  that  the  penalty  was  pre- 
scribed merely  in  t^rrorem,  to  secure  punctuality  in  performance,  with  the 
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reserved  intention  of  permitting  subsequent  performance  to  condone  the  de- 
fault, for  a  distinct  section  of  the  statute  .  .  .  declares  that,  in  case  of 
failure  to  complete  the  road  within  the  time  limited,  the  act  itself  should  be 
Toid  and  of  no  effect." 

In  Nilson  v.  Town  of  Joneshoro,  57  Ark.  168,  20  S.  W.  1093, 
the  dtj  granted  to  Nilson  the  right  to  construct  a  street  railVii|r 
over  and  through  die  streets  of  the  city,  and  took  from  him  a  hond 
in  the  sum  of  $500,  conditioned  for  the  faithful  performance  by 
him  of  the  provisions  of  the  ordinance.  In  an  action  to  recover  on 
the  bond  because  of  his  failure  to  construct  the  railway  within  the 
time  specified,  the  single  question  presented  was  whether  the  sum 
mentioned  in  the  bond  should  be  treated  as  a  penalty  or  as  liqui- 
dated damages,  and,  after  a  careful  examination  of  the  authorities, 
it  was  held  that  plaintiff  was  entitled  to  recover  the  amount  speci- 
fied, without  proof  of  actual  damages,  and  notwithstanding  it  ap- 
peared that  the  damages  were  in  fact  capable  of  assessment.  In 
City  of  Indianola  v.  Ovlf,  W.  T.  &  P.  Ry,,  56  Tex.  694,  the  city 
of  Indianola  granted  a  railway  company  the  right  to  construct  its 
road  through  one  of  the  streets  of  the  city,  on  the  condition  that  it 
should  extend  it  to  a  point  65  miles  distant  within  a  certain  definite 
time,  and  exacted  a  bond  in  the  sum  of  $50,000,  conditioned  for 
the  faithful  performance  of  the  grant  on  its  part.  The  company 
failed  to  construct  the  road,  and  in  a  suit  on  the  bond  it  was  held 
that  the  sum  stated  therein  was  stipulated  damages,  and  that  the 
city  could  recover  the  full  amount  thereof  without  proof  of  actual 
damageSb  It  is  true  that  in  that  case,  as  also  in  Nilson  v.  Town 
of  Joneshoro,  supra,  the  term  "liquidated  damages"  was  used  in 
the  contract.  But  the  decisions  did  not  turn  upon  that  fact,  but 
were  principally  controlled  by  the  consideration  that  no  accurate 
computation  of  the  real  damages  could  be  made. 

Within  the  doctrine  of  these  cases — and  they  seem  to  be  sound 
— ^the  demurrer  to  the  complaint  should  have  been  overruled.  The 
judgment  of  the  court  below  must  therefore  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may  be  proper, 
not  inconsistent  with  this  opinion. 
VOL.  vm — 4 
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USE  OF  ELECTRIC  CONDUITS. 


Boston  Elsctbio  Light  Company  v.  Boston  Tebminal  Co. 

MaeaOiohuaetU;  Supreme  Judicial  Court. 

1.  BlOHT  OF  KLBCTRIC  LIGHT  COMPART  TO  USB  OF  STREETS  FOB  ITS  OOHDUITB. — 

The  plaintiff,  an  electric  light  corporation,  incorporated  under  the  gen- 
eral laws,  was  authorized  to  lay  wires  under  the  streets  of  the  city  of 
Boston,  subject  to  the  condition  that  it  should  remove  its  conduits  when- 
ever directed  so  to  do  by  the  city  council.  Notwithstanding  this  con- 
dition, it  was  contended  by  the  electric  light  company  that  it  had  ac- 
quired a  right  of  property  in  the  street  which  could  not  be  appropriated 
to  another  public  use  without  compensation,  and  that,  therefore,  statute 
1896,  chapter  516,  authorizing  the  defendant  to  acquire  portions  of  two 
public  streets  in  which  the  plaintiff  had  constructed  its  conduits  as  a 
part  of  the  site  of  the  terminal  station,  erected  under  the  authority  of 
such  statute,  was  unconstitutional.  Statute  1804,  chapter  454,  provided 
for  the  gradual  removal  of  all  wires  and  electrical  appliances,  and  gave 
to  those  operating  such  wires  the  option  to  remove  them  or  to  put  them 
under  ground  in  conduits  to  be  constructed  under  regulations.  It  was 
held  that  the  option  given  by  such  statute  to  place  such  wires  under 
ground  did  not  confer  upon  the  users  an  absolute  franchise  in  the  street 
independent  of  the  original  grant,  which,  by  its  terms,  was  revokable 
at  the  pleasure  of  the  city  council.  The  rights  possessed  by  the  electric 
light  company  under  its  franchise  are  not  absolute,  but  rev<^aUe,  and 
the  reservation  of  such  right  of  revocation  contained  in  the  ordinance 
granting  the  franchise  was  properly  exercised  by  the  Legislature. 

Exception  by  plaintiff  from  judgment  for  defendant.  Decided 
January  7,  1904 ;  reported  67  N.  E.  346. 

Everett  W.  Burdett  and  Chas.  A.  Snow,  for  plaintiff, 

Samuel  Hoar  and  Woodv/ard  Hudson,  for  defendant. 

Opinion  by  Knowlton,  C.  J. : 

This  is  an  action  of  tort  to  recover  the  value  of  conduits  laid 
by  the  plaintiff  in  portions  of  two  public  streets  in  Boston,. which 
were  discontinued  by  St.  1896,  p.  520,  ch.  516,  and  taken  by  the 
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defendant  for  a  part  of  the  site  of  the  terminal  station  erected 
under  the  authority  of  this  statute.     The  plaintiff  brought  a  peti- 
tion for  damages  for  the  taking  of  these  conduits,  which  was  before 
this  courts  and  is  reported  in  182  Mass.  397,  65  'N.  E.  835.    In 
that  case  it  was  decided  that  no  part  of  the  petitioner's  property 
was  taken,  and,  after  a  consideration  of  the  uses  to  which  public 
streets  may  be  put  in  this  commonwealth,  and  the  rights  of  par- 
ties using  them,  under  our  general  laws,  the  opinion  proceeds  as 
follows :     '^  All  the  statutes  and  ordinances  upon  which  the  peti- 
tioners rely  as  a  justification  for  their  action  in  constructing 
conduits  in  public  streets,  and  as  giving  them  rights  of  property 
there,  are  merely  provisions  for  the  regulation  of  the  different 
public  rights  in  the  streets.     None  of  them  purports  to  convey 
private  rights  of  property.    Most  of  them  expressly  state  the  limi- 
tations upon  the  authority  given,  and  make  the  petitioners  subject 
to  possible  future  proceedings  terminating  or  modifying  their 
rights."     The  statutes  and  ordinances  relied  on  were  then  cited. 
The  plaintiff  now  attacks  the  constitutionality  of  St.  1896,  p.  520, 
ch.  516,  and  seeks  to  bring  this  action  within  that  class  of  cases 
in  which  a  statute  has  been  held  to  confer  upon  a  corporation  a 
franchise,  which  includes  a  private  right  of  property  in  streets  and 
public  places,  that  is  protected  by  the  Constitution  of  the  United 
States  under  the  contract  created  by  action  of  the  corporation 
under  the  statute.     In  view  of  the  plaintiff's  contention,  it  may 
be  well  to  consider  more  particularly  the  authority  under  which 
these  conduits  were  laid.     The  plaintiff  was  incorporated  under 
the  general  laws  contained  in  Pub.  St.  1882,  ch.  106,  for  the 
purpose  of  conducting  the  business  of  manufacturing,  generating, 
transmitting,  and  supplying  electricity  to  be  used  in  lighting  in 
the  city  of  Boston.     This  statute  authorizes  the  organization  of 
corporations  for  carrying  on  business  of  many  different  kinds, 
but  it  contains  no  special  mention  of  business  of  this  kind,  and 
does  not  purport  to  give  any  authority  to  use  the  public  streets. 
Most  of  the  poles  formerly  used  by  the  plaintiff  on  the  streets 
referred  to  were  erected  by  its  predecessors  in  title — those  in 
Kneeland  street  by  the  Brush  Electric  Lighting  Company,  and 
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those  in  Federal  street  by  the  American  Union  Telegraph  Com- 
pany ;  which  corporations,  as  we  infer  from  the  bill  of  exoeptiooSy 
were  organized  under  the  same  statute  as  the  plaintiff.  In  refer- 
ence to  the  erection  of  poles  by  each  of  these  corporations  the 
mayor  and  aldermen  of  Boston  passed  an  order  giving  permission 
to  erect  the  poles  in  the  streets  upon  numerous  stated  conditions, 
one  of  which  was  that  the  company  ''  shall  remove  said  poles 
when  so  directed  by  said  board  "  (of  aldermen).  Another  was  as 
follows :  **  Also  on  condition  that  if  any  of  the  above  conditions 
are  not  complied  with,  the  board  of  aldermen  may  remove  said 
poles  at  the  expense  of  said  company."  Ordinances  were  passed 
from  time  to  time  in  regard  to  regulation  and  control  of  rights 
in  the  public  streets,  none  of  which  purported  to  give  to  the  plain- 
tiff or  to  any  similar  company  any  rights  which  were  not  subject 
to  control  or  termination  at  any  time  by  the  board  of  aldermen 
or  the  city  council.  The  ordinance  of  1885  (chapter  28),  as 
amended  by  the  ordinance  of  March  24,  1886,  contains  provisions 
as  follows :  "  Telegraph,  telephone  and  electric  light  companies, 
whether  chartered  by  this  or  any  other  State,  may  lay  wires 
under  the  streets  of  the  city  under  the  following  regulations  and 
not  otherwise :  .  .  .  Second,  that  said  company  shall  remove 
its  conduits  whenever  directed  so  to  do  by  the  city  council."  It 
is  therefore  too  plain  for  discussion  that  at  the  time  of  the  passage 
of  St  1894,  p.  516,  ch.  454,  the  plaintiff  was  using  the  streets 
of  Boston  for  the  support  of  its  poles  and  wires  under  a  license 
revocable  at  any  time  by  the  public  authorities. 

This  statute  provided  for  a  gradual  removal,  under  the  direction 
of  an  officer  called  a  "  commissioner  of  wires,"  of  all  the  wires 
and  electrical  appliances,  with  certain  exceptions,  in  the  public 
streets  of  a  specified  portion  of  the  city  of  Boston,  which  included 
Federal  street  and  Kneeland  street.  It  applied  to  all  owners  or 
users  of  wires,  cables,  and  conductors  within  this  specified  portion, 
and  included  in  terms  every  "  person,  firm,  or  corporation  oper- 
ating or  intending  to  operate  wires,  cables,  or  conductors  in  said 
section  of  said  city."  It  gave  to  those  then  operating  such  wires 
the  option  to  remove  them  without  replacing  them  elsewhere,  or 
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to  put  them  underground  in  conduits  to  be  constructed  under  regu- 
lations. It  was  made  the  duty  of  the  superintendent  of  streets 
"  to  issue^  subject  to  the  usual  conditions,  all  permits  for  opening 
and  occupying  the  streets  of  said  city,  necessary  to  carry  out  the 
intent  of  this  act,  upon  application  of  said  commissioner."  The 
usual  conditions  of  permits  were  prescribed  by  the  ordinances 
then  in  force.  Ordinances  bearing  upon  this  subject  are  the  Re* 
vised  Ordinances  of  1892,  ch.  3,  sec.  21 ;  Id.  ch.  36,  sees.  8,  14, 16 ; 
and  the  ordinance  of  1885  (chapter  28),  as  amended  by  the  ordi- 
nance of  March  24,  1886.  The  revised  regulations  of  the  board 
of  aldermen  of  1892  (chapter  5,  section  1)  leave  the  issuing  of 
pennits  subject  to  existing  ordinances  as  to  terms,  specifications, 
and  conditions,  and  do  not  change  the  conditions  affecting  this 
ease.  Section  14  of  chapter  36  of  the  Ordinances  of  1892  deals 
particularly  with  permits  to  open  and  occupy  portions  of  the 
streets  for  the  purpose  of  laying,  maintaining,  and  using  '^  wires, 
pipes,  or  conduits  under  the  surface  thereof,"  and  prescribes  as  one 
of  the  conditions  that  the  person  applying  for  the  permit  ^'  shall 
remove  the  conduits  and  wires  whenever  directed  ...  so  to 
do  by  the  city  council."  Other  ordinances  then  existing  also  pro- 
vided that  such  conduits  might  be  laid  only  upon  condition  that 
they  should  be  removed  at  any  time  when  directed  by  the  city 
oouneiL  The  petitioner  laid  its  conduits  under  a  permit  contain- 
ing this  condition.  It  now  contends  that  it  acquired  a  right  of 
property  in  the  street,  such  that  the  street  could  not  be  discon- 
tinued and  appropriated  to  another  public  use  without  giving  it 
compensation. 

Under  the  charter  of  the  city  of  Boston  the  control  and  man- 
agement of  the  rights  of  the  public  in  the  streets  and  highways 
were  vested  in  the  mayor  and  aldermen  and  the  city  council.  It 
has  been  the  policy  of  these  bodies  to  retain  this  control,  and  not 
to  permit  the  acquisition  of  private  rights  in  the  public  easement 
by  individuals  or  corporations.  Under  our  system  of  laws  the  fee 
remains  in  the  original  owner  or  his  successors  in  title,  and  the 
land  may  be  used  by  him  in  any  way  that  is  not  inconsistent  with 
the  rights  of  the  public  under  the  easement  acquired  by  them 
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when  the  street  was  laid  out.  Upon  a  discontinuanoe  the  easement 
is  terminated,  and  the  entire  estate  reverts  to  the  owner  of  the  fee. 
It  seems  pretty  plain  that  by  St  1894,  p.  516,  ch.  454,  the  Legis- 
lature did  not  intend  to  create  private  rights  which  should  inter- 
fere with  the  power  of  the  public  authorities  at  any  time  to  dis- 
continue a  street,  or  with  the  right  of  the  owner  of  the  fee,  on  the 
termination  of  the  easement,  to  have  his  property  unincumbered 
by  any  subsequently  created  interest  It  cannot  be  supposed  that 
every  "  person,  firm,  or  corporation  "  who  elected  to  put  wires 
underground  rather  than  to  remove  them  was  given  a  franchise 
which  included  an  individual  right  of  property  in  the  public  ease- 
ment that  previously  had  been  taken  from  the  landowner.  Rather 
the  meaning  of  the  statute  seems  to  be,  that  persons,  firms,  and 
corporations  who  were  then  using  streets  for  the  maintenance  of 
poles  or  wires  under  a  revocable  license  should  remove  them,  and 
should  be  permitted,  if  they  chose,  to  put  them  underground  under 
a  like  revocable  license.  For  years  the  ordinances  had  allowed  con- 
duits to  be  put  underground  only  by  virtue  of  such  a  revocable 
license,  and  St  1894,  p.  516,  ch.  454,  only  authorized  this  under 
permits  containing  the  usual  conditions.  This  construction  of 
the  statute  is  in  accordance  with  the  general  policy  of  our  law  in 
regard  to  this  easement  of  the  public.  The  locations  of  our  street 
railways  in  public  streets  are  subject  to  revocation.  Kev.  Laws, 
ch.  112,  sec.  32.  The  construction  of  gas  mains  in  a  highway  or 
street  gives  no  right  excepting  a  right  to  use  the  highly  or  street 
while  it  is  a  highway  or  street,  and  does  not  prevent  the  public 
authorities  from  altering  or  discontinuing  it  without  a  liability 
in  damages.  Id.,  ch.  121,  sec.  17 ;  NaticJc  Oas  Light  Company  v, 
NaticTc,  175  Mass.  246-252,  56  N.  E.  292.  Under  the  statute 
just  cited  the  erection  and  maintenance  of  gas  pipes  or  poles  and 
wires  for  lighting  by  electricity  are  subject  to  the  direction  and 
control  of  the  mayor  and  aldermen  or  the  selectmen.  Though  pri- 
vate corporations  have  sometimes  been  granted  franchises  by  spe- 
cial acts  of  the  Legislature,  which  give  them  permanent  rights  of 
property  in  public  streets,  the  provisions  of  these  laws  are  not 
applicable  to  the  plaintiff  in  this  action. 


Use  of  Electbic  CoiTDTnTs.  55 

Piirnell  y.  McLane,  Mayor  of  Baltimore  City,  et  al. 

The  contention  that  the  right  of  revocation  reserved  by  the 
ordinances  and  the  permit  to  the  city  council  cannot  be  exercised 
by  the  Legislature  is  without  foundation.  The  Legislature  is 
the  supreme  authority  in  regard  to  public  rights  in  the  streets  and 
highways.  This  reservation  of  a  right  of  revocation  was  a  limita- 
tion of  the  plaintiff's  right  to  continue  its  peculiar  use  of  the 
street  as  one  of  the  public  by  the  maintenance  of  a  conduit,  and  it 
was  a  part  of  the  regulation  of  the  rights  of  all  the  public.  The 
reservation  to  the  city  council  was  to  that  body  as  a  representative 
of  the  public,  and  not  to  it  in  a  narrow  or  individual  sense.  The 
Legislature  could  at  any  time  supersede  the  city  council  in  the 
exercise  of  its  powers,  and  could  do  anything  that  ought  to  be 
done  in  regard  to  this  public  easement  The  important  fact  is 
&at  the  plaintiff  had  been  given  no  right  which  was  not  subject 
to  the  control  of  this  easement  by  the  proper  authorities.  See 
City  of  Richmond  v.  Sovihem  BeU  Telephone  Company,  86  Fed. 
19,  28  C.  C.  A.  659 ;  Sovihem  BeU  Telephone  Company  v.  Rich- 
mond, 7  Am.  Electl.  Cas.  83,  103  Fed.  34,  44  G.  C.  A.  147. 

The  cases  cited  by  the  plaintiff  in  regard  to  legislative  fran- 
chises which  include  rights  of  property  in  public  places  are  not 
applicable  to  this  case. 

Exceptions  overruled 


PxjBNSix  v.  McLane,  Matob  of  Baltimobe  City,  et  al. 

Maryland;  Court  of  Appeals, 

1.  Use  of  electbical  condxtits  constbucted  bt  mumicipalitt;  orakt  of 
FBANCHISB. — The  defendants  constituted  the  electrical  commission  of 
Baltimore  city,  vested  with  power  to  construct,  maintain  and  regulate 
electrical  conduits  in  such  city,  and  were  authorized  and  directed  to  rent 
space  in  such  conduits  to  any  applicant  complying  with  the  conditions 
prescribed  by  the  ordinance  creating  the  commission,  and  with  such 
farther  conditions  as  should  be  specified  thereby.  The  plaintiff  applied 
for  a  permit  to  introduce  his  electrical  wires  in  said  conduits.     The 
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plaintiff  was  not  incorporated  and  did  not  maintain  overhead  wires  in 

the  city  at  the  time  the  ordinance  creating  the  commiBsion  was  passed.  ] 

The  commission  denied  his  application  because  of  his  failure  to  comply 

with  all  the  conditions  of  the  ordinance,  and  for  the  further  reason  that 

he  had  no  franchise  or  right  to  use  any  of  the  streets  of  the  city  for  his 

wires. 

The  right  to  produce  and  sell  electricity  as  a  commercial  product  with- 
out legislative  authority  was  conceded.  It  was  also  conceded  that  the 
use  of  the  city  streets  for  delivering  electricity  to  a  consumer  is  a  fran- 
chise, and  that  the  appellant  could  not  make  such  use  of  the  streets 
without  the  permission  of  the  city  or  municipal  government  acting  under 
legislative  authority. 

It  was  contended  by  the  appellant  that  the  ordinance  above  referred 
to  contains  a  clear  grant  of  the  right  to  use  the  conduits  constructed 
by  the  city  upon  the  payment  of  the  rental  established  by  the  commis- 
sion, and  that  under  such  ordinance  and  section  8  of  the  city  ch&rter, 
delegating  'to  the  mayor  and  city  council  the  power  to  grant  specific 
franchises  or  rights  in  the  highways  and  streets  of  the  city,  the  appellant 
was  presumptively  entitled  to  a  franchise.  The  section  of  the  charter 
referred  to  and  the  ordinance  were  construed  by  the  court,  and  it  was 
held  that  the  appellant  was  not  entitled  to  a  permit  for  the  use  of  such 
electrical  conduits  unless  he  had  first  acquired  a  franchise  for  the  use 
of  the  highways  and  streets  of  the  city. 

Appeal  by  plaintiff  from  an  order  refusing  a  right  of  man- 
damns.    Reported  66  Atl.  830 ;  decided  January  22,  1904. 

Joseph  C.  France  and  Oeorge  R.  WiUis,  for  appellant. 

W.  Cabell  Bruce,  for  appellees. 

Opinion  by  Pearce,  J. : 

This  is  an  application  for  a  mandamus.  The  purpose  for  which 
the  writ  is  sought  is  to  compel  Robert  M.  McLane,  mayor  of  Bal- 
timore City,  Harry  F.  Hooper,  city  register,  and  A.  Roszel  Cath- 
cart,  president  of  the  board  of  fire  commissioners,  constituting  the 
electrical  commission  of  Baltimore  City,  to  issue  to  the  petitioner 
a  permit  authorizing  him  to  use  a  duct  in  the  conducts  of  said  city 
on  Sharp  street,  from  Lombard  to  Pratt.  The  petitioner  alleges 
that  he  is  engaged  in  selling  and  furnishing  electricity  to  the  pub- 
lic, and  that,  otlier  than  himself,  there  is  no  person  engaged  in  the 
business  of  manufacturing  electricity  exclusively  for  sale  in  Balti- 
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more  City,  except  a  corporation  known  as  the  United  Electric 
light  &  Power  Company ;  that  all  wires  used  in  transmitting  elec- 
tricity must,  under  the  law,  be  placed  in  conduits  belonging  to  said 
city,  and  laid  under  its  streets,  lanes  and  alleys;  that  such  con- 
duits have  been  provided  by  the  city  under  authority  conferred 
upon  it  by  chapter  200,  page  276,  of  1892,  and  by  chapter  123, 
page  241,  of  1898,  known  as  the  "  New  Charter,"  and  codified  as 
article  4  of  the  Code  of  Public  Local  Laws  of  Maryland;  that  in 
accordance  with  the  power  so  conferred  the  mayor  and  city  coun- 
cil enacted  ordinance  No.  107,  establishing  an  electrical  commis- 
sion, and  providing  for  the  construction,  maintenance  and  regula- 
tion of  said  conduits ;  that  by  section  11  of  said  ordinance  said  com- 
mission is  authorized  and  directed  to  rent  space  in  said  conduits 
to  any  applicant,  who  shall  comply  with  the  conditions  prescribed 
by  said  ordinance,  and  such  further  conditions  as  should  be  speci- 
fied thereby ;  that  on  November  10,  1902,  he  applied  to  the  elec- 
trical commission  for  space  in  said  conduits  from  the  premises 
where  his  plant  is  established  to  the  manhole  at  the  comer  of  Bal- 
timore and  Sharp  streets ;  that  the  necessary  permit  was  granted, 
and  that,  having  complied  with  all  the  conditions  of  law,  he  intro- 
duced his  wires  in  said  conduits,  and  has  been  ever  since  engaged 
in  prosecuting  his  said  business ;  that  on  August  4,  1903,  desiring 
to  extend  his  business,  he  applied  to  said  conmiission  for  additional 
space,  as  above  stated,  offering  to  pay  the  rental  established,  and 
to  perform  and  abide  by  all  the  conditions  that  have  been  or  may 
be  by  law  established  for  the  use  of  said  conduits,  but  that  his 
application  has  been  opposed  by  the  United  Electric  Light  & 
Power  Company,  and  the  permit  has  been  refused,  solely,  as  he 
onderstands,  on  the  ground  that,  not  being  a  corporation,  and  not 
having  maintained  overhead  wires  in  said  city  at  the  time  of  the 
passage  of  Ordinance  No.  107,  he  is  not  entitled,  without  special 
legislative  or  municipal  authority,  to  rent  space  in  the  city  con- 
duits. 

The  defendants  answered,  admitting  the  allegations  of  the  peti- 
tion, except  that,  first,  they  deny  that  he  complied  with  all  the 
conditions  of  law  before  introducing  his  wires  into  the  conduits 
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under  his  first  application,  and  they  allege  that  the  then  electrical 
commission  inadvertently  and  improvidently  granted  the  permit; 
second,  they  deny  that  he  has  offered,  in  connection  with  his  sec- 
ond application,  to  comply  with  all  the  conditions  of  law;  and, 
third,  they  aver,  in  explanation  of  their  denials,  that  he  failed  to 
comply  with  all  the  conditions  of  law,  in  that  he  has  never  ob- 
tained, either  from  the  General  Assembly  of  Maryland  or  from 
the  mayor  and  city  council  of  Baltimore,  pursuant  to  sections  7, 
8,  9,  10,  11  and  37  of  the  new  charter,  in  any  lawful  manner,  the 
franchise  or  right  to  use  any  of  the  streets,  lanes  or  alleys  of  said 
city  for  his  wires.  To  this  answer  the  petitioner  demurred.  The 
demurrer  was  overruled,  and,  the  petitioner  standing  on  his  de- 
murrer, the  mandamus  was  denied,  and  the  petition  was  disnussed* 
The  precise  point  raised  by  the  appeal  id  thus  stated  in  the  ap- 
pellant's brief :  "  Can  the  commission  rent  conduit  space  only 
to  such  applicants  as  have,  by  ordinance  or  legislative  act,  some 
special  authority  to  use  the  city  streets  ? "  The  right  to  produce 
and  sell  electricity  as  a  commercial  product  without  legislative  au^ 
thority  is  conceded  by  the  appellees;  that  business  not  being  a 
prerogative  of  government,  but  open  to  all,  like  the  manufacture 
and  sale  of  any  other  ordinary  article  of  commerce.  And  the 
appellant  concedes  that  the  use  of  the  city  streets  for  delivering 
his  product  to  the  consumer  is  a  franchise,  and  that  he  cannot 
make  such  use  of  the  streets  without  the  permission  of  the  State 
or  of  the  municipal  government,  acting  under  legislative  author- 
ity. These  mutual  concessions  rest  upon  accepted  authority.  In 
Bank  of  Augusta  v.  Earle,  13  Pet.  595,  10  L.  Ed.  274,  franchises 
were  defined  by  Judge  Taney  as  "  special  privileges  conferred  by 
the  government  on  individuals,  and  which  do  not  belong  to  the 
citizens  of  the  country  generally  of  common  right ;  .  .  .  and 
in  this  country  no  franchise  can  be  held  which  is  not  derived  from 
a  law  of  the  State."  In  State  v.  Cincinnati  Oas  Co.,  18  Ohio  St. 
262,  it  was  said :  "  It  cannot  be  doubted  that  the  right  to  use  the 
streets  of  a  city  for  the  purpose  of  laying  pipes  to  convey  gas, 
whether  in  the  hands  of  a  private  corporation  or  a  natural  person, 
is  a  franchise,  and  as  such  can  only  emanate  directly  or  indirectly 
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from  the  sovereign  power  of  the  State.      This  franchise  may  be 

granted  directly  by  the  State^  or  by  a  municipal  corporation,  if  it 

is  clothed  with  power  to  make  the  grant.      Such  power  in  the 

municipality  must  either  be  expressly  granted  or  arise  from  the 

terms  of  the  statute  by  implication  so  direct  and  necessary  as  to  be 

clearly  conferred. ''     In  Jersey  CUy  Qas  Co.  v.  Dwight,  29  N.  J. 

£q.  242,  the  court  said :    '^  Any  one  of  the  defendants,  in  point  of 

right  and  privilege,  is  the  equal  of  the  complainant  in  this  respect. 

The  plaintiff  is  vested  with  no  exclusive  privilege  or  monopoly  to 

make  and  sell  gas.     But  the  defendants  also  claim  the  right  to  use 

the  public  streets  of  Jersey  City  for  the  purpose  of  placing  pipes 

therein,  through  which  they  ipay  furnish  gas  to  their  customers. 

This  is  a  right  which  the  sovereign  power  can  alone  confer.     The 

role  must  be  considered  settled  that  no  person  can  acquire  the 

right  to  make  especial  or  exceptional  use  of  the  public  highway, 

not  common  to  all  the  citizens  of  the  State,  except  by  grant  from 

the  sovereign  power.     The  right  to  use  the  public  streets  of  the 

city  for  the  purpose  of  laying  gas  pipes  therein  is  a  privilege 

which  the  State  alone  can  confer."     In  New  Orleans  Oas  Light 

Co.  V.  Louisiana  Light  &  Beat  Co.,  115  U.  S.  659,  6  Sup.  Ct. 

252,  29  L.  Ed.  516,  it  was  said  that  the  right  to  place  pipes  and 

mains  in  the  public  streets  of  a  city  for  the  distribution  of  gas  for 

public  and  private  use  is  a  franchise,  the  privilege  of  exercising 

which  could  only  be  granted  by  the  State,  or  by  the  municipal 

government  of  the  city  acting  under  legislative  authority. 

The  correctness  of  these  mutual  concessions  being  thus  estab- 
lished, the  only  real  question  involved  \a  whether  the  franchise 
has  been  granted.  There  is  no  pretense  on  the  part  of  the  appel- 
lant that  any  such  franchise  has  ever  been  directly  conferred  upon 
him  by  any  act  of  the  General  Assembly  of  Maryland,  but  he  re- 
lies upon  section  8  of  the  new  charter,  which  delegates  to  the 
mayor  and  city  council  the  power  to  grant  specific  franchises  or 
rights  in  the  highways,  avenues  and  streets  of  the  city,  which,  by 
section  7,  are  declared  to  be  inalienable ;  and  upon  Ordinance  No. 
107,  enacted  August  25,  1898,  establishing  an  electrical  commis- 
sion; and  he  contends  that  section  11  of  that  ordinance  contains 
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a  clear  grant  of  the  right  to  use  the  conduits  constructed  hy  the 
city  upon  the  payment  of  the  rental  established  by  the  commis- 
sion. The  appellee^  on  the  other  hand,  contends  that  Ordinance 
No.  107  presupposes  that  the  applicant  for  space  in  the  conduits 
has  already  obtained  either  from  the  General  Assembly  of  the 
State,  or  from  the  mayor  and  city  council,  under  the  provisions  of 
the  new  charter,  the  right  to  use  the  streets  for  the  puipose  he 
desires ;  so  that  the  question  resolves  itself  simply  into  one  of  con- 
struction of  the  new  charter.  Mr.  Dillon,  in  his  work  on  Muni- 
cipal Corporations,  says :  ^'  It  is  a  general  and  undisputed  propo- 
sition of  law  that  a  municipal  corporation  possesses  and  can  exei^ 
cise  the  following  powers  and  no  other:  First,  those  granted  in 
express  words;  second,  those  necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly  granted ;  third,  those  essential  to 
the  declared  objects  and  purposes  of  the  corporation,  not  simply 
convenient,  but  indispensable.  Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  the  power  is  resolved  by  the  court  against 
the  corporation,  and  the  power  is  denied."  That  was  the  rule  of 
construction  announced  and  applied  in  Heiskell  v.  Mayor  &  City 
Council  of  Baltimore,  65  Md.  148,  4  Atl.  116,  57  Am.  Eep.  308, 
and  this  rule  is  applicable  as  well  to  the  terms  and  conditions  upon 
which  a  granted  power  is  to  be  exercised  as  to  its  existence.  The 
right  to  a  franchise  ib  no  more  to  be  presumed  than  the  exemption 
from  taxation,  and  therefore  every  assertion  of  such  right  must, 
to  be  efficacious,  be  distinctly  supported  by  clear  and  unambiguous 
legislative  enactment.  To  doubt  ia  to  deny  the  right  to  the  fran- 
chise. See  SindaU  v.  Baltimore,  93  Md.  530,  49  Atl.  645.  The 
argument  of  the  appellant  that  the  power  to  rent  space  in  the  con- 
duits is  conferred  in  clear  and  unambiguous  language  and  in  ab- 
solute and  unqualified  terms  is  plaiisible  when  not  critically  ex- 
amined, but  cannot  stand  when  such  examination  is  made.  The 
power  given  to  the  mayor  and  city  council  by  section  6  of  the  new 
charter  (Laws  1898,  p.  263,  ch.  123)  to  regulate  the  use  of  the 
city  streets  for  electric  light  or  other  wires,  under  the  rule  of  con- 
struction above  stated,  is  no  more  than  the  power  to  prescribe 
reasonable  rules  and  regulations  under  which  those  having  a  f  ran* 
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chise  may  exercise  it,  and  Ordinance  K o.  107  is  no  more  than  the 
enactment  of  such  reasonable  rules  and  regulations;  and  when 
these  are  read,  as  they  must  be,  in  connection  with  sections  8,  10, 
11,  and  37  of  the  charter,  it  seems  to  us  there  is  no  room  left  for 
argument.      Section  8  (page  272)  provides,  that  the  mayor  and 
city  council  may  grant,  for  a  limited  time,  specific  franchises  or 
rights  in  or  relating  to  its  wharves,  landings,  highways,  avenues 
and  streets,  provided  such  grant  is  in  compliance  with  the  provi- 
sions of  that  article,  and  that  the  terms  and  conditions  of  the  grant 
be  first  authorized  by  an  ordinance  duly  passed,  specifically  setting 
forth  the  nature,  extent  and  duration  of  the  franchise  or  right  so 
granted;  and  that  no  such  franchise  or  right  shall  pass  by  impli- 
cation.    Section  10  (page  273)  provides,  that  before  any  grant  of 
the  franchise  or  right  to  use  any  street  or  avenue  either  on,  above, 
or  below  the  surface  shall  be  made,  the  proposed  specific  grant 
embodied  in  the  form  of  an  ordinance,  with  all  the  terms  and  con- 
ditions, including  the  provisions  as  to  rates,  fares  and  charges, 
shall  be  published  by  the  comptroller  twice  a  week,  for  three  suc- 
cessive weeks,  in  two  daily  newspapers  of  Baltimore  City,  and  that 
all  the  provisions  of  section  37  of  that  article  shall  be  complied 
with.      Section  11  (page  274)  provides  that  when  a  franchise  is 
granted  in  compliance  with  the  previous  sections  there  shall  be  an 
express  reservation  of  the  right  and  duty  at  all  times  to  regulate 
and  control  the  grant  in  all  matters  not  inconsistent  therewith. 
Section  37  (page  290)  provides  that  when  an  ordinance,  as  pre- 
scribed in  section  7,  has  been  introduced  into  either  branch  of  the 
city  council,  it  shall,  after  the  first  reading,  be  referred  to  the 
board  of  estimates,  which  shall  make  diligent  inquiry  as  to  the 
money  value  of  the  proposed  franchise  or  right  and  the  adequacy 
of  the  proposed  compensation  to  be  paid  therefor  to  the  city,  with 
other  provisions  not  necessary  to  be  set  out  in  detail  here,  but  all 
looking  to  the  obtaining  of  the  largest  amount  obtainable  for  said 
franchise  or  right. 

It  is  obvious  that  the  compensation  which  is  required  for  the 
iwe  of  the  streets  by  these  provisions  and  the  rentals  for  space  in 
the  city  conduits  are  totally  distinct  matters.      One  must  be  as- 


62  American  Electbioal  Gases.  [vol.  8 

Purnell  v.  McLane,  Mayor  of  Baltimore  City,  et  al. 

certained  by  advertisement,  in  order  to  obtain  the  largest  amount, 
while  the  other  may  be  fixed  in  the  discretion  of  the  city  council, 
and  in  fact  is  so  fixed  by  Ordinance  'No.  81,  passed  December  10, 
1900,  for  all  applicants  at  so  much  per  duct  foot.  None  of  the 
preliminaries  prescribed  by  the  sections  to  which  we  have  referred 
have  been  complied  with,  and  without  such  compliance  the  appel- 
lant has  no  more  right  to  demand,  and  the  appellees  have  no  more 
right  or  power  to  grant,  the  use  of  the  city's  conduits,  than  if  the 
power  and  right  had  been  expressly  reserved  to  the  Legislature 
alone.  This  construction  is  not  merely  technically  and  logically 
correct.  It  is  just  and  equitable  both  to  the  taxpayers  and  to  the 
appellant.  If  the  city,  instead  of  electing  to  construct  the  con- 
duits, had  authorized  their  construction  by  some  person  or  corpo- 
ration applying  for  such  right,  the  applicant  could  only  obtain 
such  right  by  compliance  with  all  the  provisions  of  law  to  which 
we  have  referred,  and  yet,  in  addition  to  the  compensation  re- 
quired for  such  franchise,  would  have  been  at  all  the  expense  of 
construction  which  here  has  been  borne  by  the  city.  It  is  thus 
made  clear  that  the  rental  charged  is  imposed  solely  to  reimburse 
the  city  for  its  outlay  in  construction  and  to  provide  a  fund  for  the 
future  maintenance  of  its  conduits. 

For  these  reasons  the  order  appealed  from  will  be  affirmed. 
Order  affirmed,  with  costs  above  and  below. 

A  mnnioipal  ordlnaaoe  authorizing  a  telephone  company  to  constmct 
and  use  conduits  in  a  city  street,  upon  its  complying  with  certain  conditions, 
is,  if  accepted  by  the  company,  a  contract  binding  upon  the  city,  and  cannot 
be  abrogated  or  modified  by  subsequent  action  of  the  municipal  authorities 
relative  to  the  use  of  conduits  in  the  streets  of  the  city  by  electric  corpora- 
tions. Chesapeake  d  Potomac  Teleph.  Co,  v.  Ma/tfor  of  Baltimore,  7  Am. 
Electl.  Cas.  135,  89  Md.  689,  43  Atl.  784;  and  see,  also,  a  case  between  same 
parties,  reported  7  Am.  Electl.  Cas.  151,  90  Md.  638,  45  Atl.  446. 

Placing  wires  undersronnd. — ^The  city  council  or  other  governing  body 
of  a  municipality  has  the  undoubted  right,  in  the  exercise  of  its  police  power, 
to  order  the  placing  of  its  telegraph  and  telephone  wires  underground  when- 
ever, in  the  exercise  of  a  fair  discretion,  it  decides  that  public  interests  require 
it  to  be  done;  but  it  cannot  act  arbitrarily  in  the  premises.  Northxoestem 
Teleph.  Exoh.  Co,  v.  City  of  Mifmea/polia,  7  Am.  Electl.  Cas.  168,  81  Minn. 
140,  83  N.  W.  527.  In  this  case  plaintiff  was  maintaining  overhead  wires  in 
the  streets  of  the  city  under  an  ordinance  imposing  conditions  as  to  where  its 
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poles  ahould  be  placed.  It  was  attempted  by  the  city  to  compel  the  company 
to  bury  its  wires  in  streets  which  were  little  used.  The  court  said:  "The 
requirements  imposed  by  the  later  ordinance  upon  the  company  to  build  such 
conduits  through  ungraded  streets  in  suburban  parts  of  the  city  and  in  the 
open  oountry,  is  clearly,  upon  its  faoe^  unreasonable,  and  the  claim  to  exercise 
such  rights  on  the  part  of  the  common  council  of  the  city  at  their  '  will  and 
mere  motioix'  cannot  be  sustained  in  the  reasonable  exercise  of  the  police 
power,  or  upon  any  theory  that  is  consistent  with  the  acquired  and  Tested 
rights  which  the  plaintiff  enjoys  under  the  constitution  and  the  laws.  The 
authority  thus  demanded  by  the  city  touches  the  limits  of  absolutism,  and,  if 
the  rights  of  the  plaintiff  to  use  its  franchise  depends  upon  it,  it  amoimts  to 
an  unnecessary  destruction  of  property  rights,  which  no  municipality  can  or 
ought  to  exercise,  and  does  not  receive  the  sanction  of  this  court."  See,  also, 
Jforthweaiem  Teleph,  Exoh.  Co.  v.  Minnea/poUs,  7  Am.  Electl.  Gas.  179.  As 
to  use  of  conduits  by  telephone  companies  having  a  franchise  from  the  city, 
see  Commomoealth  ex  rel.  BeU  Teleph,  Co,  v.  Mayor,  7  Am.  Electl.  Gas.  219, 
185  Pa  8t.  623,  40  Atl.  93. 

Unless  impossible  or  impracticable,  a  telephone  company  may  be  required 
by  a  city  to  place  its  wires -in  a  conduit  ccmstructed  by  another  company 
pursuant  to  a  contract  with  the  city  providing  for  the  rental  of  the  use  of 
the  conduit  to  the  city  and  to  electric  companies.  City  of  Rochester  v.  Bell 
Teleph,  Co,,  7  Am.  Electl.  Cas.  211,  52  N.  Y.  App.  Div.  6,  64  N.  Y.  Supp.  804. 
As  to  the  power  of  a  municipality  to  compel  an  electric  corporation  having 
a  franchise  for  the  use  of  city  streets  to  place  its  wires  underground,  see  Bar* 
hite  V.  Some  Teleph,  Co.,  7  Am.  Electl.  Cas.  75,  50  N.  Yj.  App.  Div.  25, 
63  N.  Y.  Supp.  659;  American  Rapid  Tel.  Co.  v.  Hess,  3  Am.  Electl.  Cas.  142, 
125  N.  Y.  641,  26  N.  E.  919;  Matter  of  City  of  Geneva  v.  Qenava  Teleph.  Co., 
30  Misc.  236,  62  N.  Y.  Supp.  172;  Western  Union  Tel,  Co.  v.  Syraouae,  24 
Misc.  33S,  53  N.  Y.  Supp.  690;  State  ex  rel.  St.  Louis,  etc.,  Co.  v.  Murphy, 
6  Am.  Electl.  Cas.  64  (Mo.  Sup.  Ct.  1895) ;.  State,  ex  rel.  St.  Louis,  etc.,  Co. 
V,  Murphy,  6  Am.  Electl.  Cas.  77  (Mo.  Sup.  Ct.  1896) ;  State  ex  rel.  Laclede 
QasUght  Co.  v.  Murphy,  5  Am.  Electl.  Cas.  71  (Mo.  Sup.  Ct  1895). 
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(U.  a.  dnrnU  Court  of  Appealt,  Eighih  OirtmU,) 

1.  Exclusitb  nuJTCHisc  TO  TDJCPHONB  ooMPANT. —  Telephone  ecnnpaniei^ 
like  telegraph  companies,  are  important  agencies  in  the  transaction  of 
interstate  commerce,  and  no  State  can  grant  to  one  telephone  company 
the  ezclusiye  right  to  operate  telephone  lines  within  its  borders;  what  a 
8tate  cannot  do,  because  it  operates  as  an  obstruction  to  the  free  flow 
of  interstate  commerce,  an  Indian  nation  cannot  do. 

Appeal  from  U.  S.  Court  of  Appeals  in  the  Indian  Territoiy. 
Decided  October  27,  1902 ;  reported  118  Fed.  882. 

C.  B.  Stuart  and  /.  H.  Gordon,  for  appellant 

Z.  T.  Walrond,  for  appellees. 

Opinion  by  Thateb,  Circuit  Judge : 

The  decision  of  the  lower  courts  as  respects  the  Muskogee  Nar 
tional  Telephone  Company  was  clearly  right,  unless  the  exclusive 
franchise  which  it  asserted  to  erect  and  maintain  lines  of  telephone 
within  the  Creek  Nation  can  be  sustained  as  a  valid  grant  If  it 
did  not  have  an  exclusive  franchise,  it  goes  without  saying  that  it 
had  no  right  to  complain  because  the  defendants  were  erecting  a 
line  of  telephone  in  the  town  of  Tulsa,  although  they  were  doing  so 
without  lawful  authority.  No  right  of  the  complaining  company 
was  violated  by  their  so  doing,  unless  its  franchise  was  exclusive 
and  was  being  invaded;  and  that  the  Creek  Nation  had  no  power 
to  grant  an  exclusive  franchise  such  as  is  attempted  to  confer  is 
settled,  we  think,  by  the  decision  in  Pensacola  Tel,  Co,  v,  W.  U. 
Tel.  Co.,  1  Am.  Electl.  Cas.  250,  96  U.  S.  1,  8,  24  L.  Ed.  708, 
where  precisely  such  a  franchise,  granted  by  the  State  of  Florida 
as  respects  only  two  counties  of  that  State,  was  adjudged  to  be  in- 


Exclusive  Franchise.  65 

Muskogee  Nat.  Telephone  Co.  v.  Hall  et  al. 

valid*  It  is  true  that  in  the  latter  case  the  franchise  that  was  held 
to  be  invalid  had  been  granted  to  a  telegraph  company ;  but  tele- 
phone oompanies  are  equally  agencies  of  interstate  commerce, 
and  every  reason  which  was  or  that  may  be  assigned  against  the 
grant  of  a  monopoly  to  maintain  telegraph  lines  applies  with  equal 
force  against  the  grant  of  such  a  monopoly  to  a  telephone  com- 
pany. Telephone  companies,  like  telegraph  companies,  are  com- 
mon carriers  of  information,  and  their  lines  are  daily  employed  in 
the  transaction  of  interstate  commerce.  Some  courts  have  held 
that  a  telephone  company  is  included  by  the  words  ^^telegraph 
company."  Southern  Bell  Telephone  &  Telegraph  Co.  v.  City  of 
Richmond  (Ct  C),  6  Am.  Electl.  Cas.  1,  78  Fed.  858,  860,  and 
cases  there  cited.  But  be  this  as  it  may,  telephone  companies, 
like  telegraph  oompanies,  are  important  agencies  in  Ibe  transac- 
tion of  interstate  commerce,  and  no  State  can  grant  to  one  tele- 
phone company  the  exclusive  right  to  operate  telephone  lines 
within  its  borders ;  and  what  a  State  cannot  do,  because  it  operates 
as  an  obstruction  to  the  free  flow  of  interstate  commerce,  the  Creek 
Xation  (which  is  said  to  embrace  as  much  territory  as  some  of  the 
States)  cannot  do.  It  is  well  settled  that,  in  the  exercise  of  its 
power  to  regulate  commerce  among  the  several  States  and  with 
the  Indian  tribes.  Congress  has  full  authority  to  grant  rights  of 
way  throng  the  land  occupied  by  the  five  Indian  tribes  domiciled 
in  the  Indian  Territory  for  the  construction  of  railroads  {Chero- 
kee Nation  v.  Southern  Kan.  B.  Co.,  135  U.  S.  641,  10  Sup.  Ct. 
965,  34  L.  Ed.  295 ;  Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
485, 1&  Sup.  Ct.  722,  43  L.  Ed.  1041)  ;  and  in  the  exercise  of  this 
power  it  has  recently  authorized  the  secretary  of  the  interior  to 
grant  rights  of  way  through  the  Indian  Territory  for  the  construc- 
tion, operation  and  maintenance  of  telephone  and  telegraph  lines. 
(31  Stat.  1083,  c  832,  sec  3.)  It  follows,  of  course,  that  none 
of  these  tribes  had  the  power  to  declare  that  any  one  telephone 
company  should  have  the  sole  right  to  construct  and  operate  tele- 
phone lines  within  its  borders,  since  the  existence  of  such  a  mon- 
opoly would  have  a  necessary  tendency  to  prevent  free  communica- 
VOL,  vni — 5 
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tion  between  those  who  reside  outside  of,  and  those  who  reside 
within,  the  territory.  To  this  extent  the  grant  of  such  a  franchise 
as  the  one  in  question  operates  to  obstruct  interstate  commerce. 
[Omitting  discussion  of  effect  of  act  of  congress  (act  March  3, 
1901,  31  Stat  1083),  as  to  telephone  franchises.] 


CiTT  OF  JoPLUr  V.   SOUTHWESTEBN  MiSSOITBI   LlOHT   COMPAHT. 

United  States  Supreme  Court. 
1.  Statute  authobizino  constbuction  of  euectbic  ught  works;  gbaitt  or 

FRANCHISE    TO    CORPORATION;    BIGHT    OF    MXmiCIPALITT    TO    COMPETE. — ^A 

statute  of  Missouri  (Law  of  1901,  p.  60),  authorizes  a  city  to  erect  and 
operate  electric  light  works  for  its  own  use,  and  for  the  use  of  its  in- 
habitants, or  permits  a  grant  to  any  person  or  corporation  to  erect  such 
works  upon  such  terms  as  may  be  prescribed  by  ordinance;  under  such 
statute  a  city  by  ordinance  granted  a  franchise  to  the  appellee  to  erect  and 
maintain  an  electric  light  plant.  Subsequently  the  city  adopted  ordi- 
nances authorizing  the  issue  of  bonds  for  the  purpose  of  erecting  an  elec- 
tric light  plant  to  be  owned,  controlled  and  operated  by  the  city.  It  was 
contended  that  the  city  having  granted  a  franchise  under  the  statute 
to  the  appellee  for  the  erection  and  operation  of  an  electric  light  plant, 
impliedly  contracted  with  the  appellee  not  to  build  works  of  its  own, 
and  that  the  ordinances  of  the  city  providing  for  the  erection  of  a  city 
plant  was  an  impairment  upon  the  obligation  of  a  contract,  and,  there- 
fore, unconstitutional.  It  was  held  that  a  municipal  grant  of  a  fran- 
chise to  an  electric  light  company  under  such  a  statute  is  not  to  be 
construed  as  conferring  upon  such  company  an  exclusive  franchise,  and 
that  the  city  was  not  precluded  from  erecting  and  operating  a  lighting 
system  of  its  own. 

Appeal  from  a  decree  enjoining  a  city  from  erecting  and  oper- 
ating an  electric  light  plant.  Decided  November  16,  1903;  re- 
ported 24  Sup.  Ct.  43. 

Statepient  by  Mr.  Justice  MoKeitna  : 

Bill  in  equity  to  restrain  the  appellant  from  supplying  its  inhabitants  with 
incandescent  lights  or  other  electric  lighting  in  competition  with  the  appellee. 
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The  city  of  Joplin  is  a  municipality  of  the  State  of  Missouri ;  the  appellee 
is  a  corporation  of  said  State,  and  the  jurisdiction  of  the  Circuit  Court  was 
invoked  on  the  groimd  that  the  action  of  the  city  impaired  the  obligation 
of  the  contnust  existing  between  it  and  the  appellee,  in  violation  of  the  Con- 
stitution of  the  United  States,  and  hence  the  appeal  directly  to  this  court. 

A  preliminary  injunction  was  granted.  101  Fed.  23.  It  was  made  per- 
petual upon  final  hearing,  and  a  decree  was  entered  enjoining  the  city  "  from 
supplying  or  furnishing  to  the  inhabitants,  residents,  or  any  other  person, 
firm  or  corporation  within  said  city,  or  any  addition  thereto  or  extension 
thereof,  electric  lights,  either  incandescent  or  arc,  or  in  any  other  form  or 
manner^  for  commercial  or  private  lighting,  for  and  during  the  full  term  "  of 
the  grant  to  the  predecessors  and  assignors  of  appellee,  to  wit,  the  term  of 
twenty  years  from  and  after  October  7,  1891.     113  Fed.  817. 

A  statute  of  Missouri  (Laws  1891,  p.  60)  authorizes  cities  to  erect,  main- 
tain and  operate  electric  light  works,  to  light  the  streets  and  supply  the  in- 
habitants with  light  for  their  own  use,  and  to  establish  rates  therefor.  Or 
they  may,  the  statute  provides,  "grant  the  right  to  any  person  or  persons 
or  corporation  to  erect  such  works  .  .  .  upon  such  terms  as  may  be  pre- 
scribed by  ordinance,  provided  further  that  such  right  .  .  .  shall  not 
extent  for  a  longer  period  than  twenty  years."  Subsequently  to,  and  in 
pursuance  of,  this  statute,  the  city,  by  ordinance,  October  7,  1891,  granted 
the  right  to  erect  and  maintain  an  electric  light  plant  to  certain  persons, 
naming  them,  their  successors  and  assigns,  for  a  period  of  twenty  years. 
The  plant  was  erected  at  considerable  expense,  and  has  ever  since  been  main- 
tained and  operated.  The  appellee  is  the  successor  of  the  original  grantees. 
The  ordinance  conferred  rights  and  exacted  obligations,  and  fixed,  besides, 
the  rates  to  be  charged.  It  also  provided  for  its  written  acceptance  within 
ten  days  after  its  passage,  and  the  commencement  of  the  work  within  sixty 
days.    It  was  accepted. 

Subsequently  (March,  1899),. the  city,  acting  in  pursuance  of,  and  in  the 
manner  provided  in,  certain  ordinances,  issued  bonds  to  the  amount  of 
$30,000,  "for  the  purpose  of  erecting  an  electric  light  plant,  to  be  owned, 
controlled  and  operated  by  the  city,"  and  by  the  means  obtained  thereby  con- 
structed electrical  works,  erected  poles  and  wires,  established  a  schedule  of 
rates,  and  entered  into  the  business  of  commercial  electrical  lighting  in  com- 
petition with  appellee.  The  bill  alleged  that  the  appellee  was  the  owner  of 
real  and  personal  property  within  the  city,  which  is  assessed  by  the  city  for 
municipal  taxation,  and  that  appellee  is  compelled,  by  reason  of  such  taxa- 
tion, "  to  aid  and  assist  in  operating  and  maintaining  defendant's  (the  city's) 
electric  plant  and  business  as  a  rival  and  competing  one"  with  appellee's 
electrical  plant  and  business. 

C.  H.  Montgomery  and  Sarwuel  W.  Moore,  for  appellant. 
John  A.  Eaton  and  /.  McD.  Trimble,  for  appellee. 
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Mr.  Justice  McKsnna^  after  stating  the  case^  delivered  the 
opinion  of  the  court : 

The  foundation  of  the  suit  is  that  the  ordinances  of  March, 
1809,  and  the  acts  and  conduct  of  the  city  in  entering  into  com- 
petition with  the  complainant  (appellee)  impair  the  obligation  of 
the  contract  impliedly  arising  from  the  ordinance  of  October  7, 
1891,  and  the  acceptance  thereof  by  appellee.  In  other  words,  it 
is  contended  that  under  the  statute  of  the  state,  which  we  have 
quoted,  the  city  was  given  the  power  to  construct  an  electrical 
plant  and  erect  poles,  etc.,  to  "  supply  private  lights  for  the  use 
of  the  inhabitants  of  the  city,"  or  it  could  grant  that  right  "  to 
any  person  or  persons  or  corporation  "  upon  such  terms  as  might 
be  prescribed  by  ordinance.  It  chose  the  latter,  and  granted  to 
the  assignors  of  appellee  the  right  given  by  the  statute,  and  ex- 
pressed it  to  be  "  in  consideration  of  the  benefits  to  be  derived 
therefrom."  And  it  is  hence  contended  that  thereby  the  city  con- 
tracted not  to  build  works  of  its  own,  and  that  by  doing  so  it  vio- 
lated section  10  of  article  1  of  the  Constitution  of  the  United 
States,  which  provides  that  no  State  shall  pass  any  law  impairing 
the  obligation  of  a  contract,  and  also  violated  that  clause  of  the 
fourteenth  amendment  of  that  instrument,  which  provides  that  no 
State  shall  deprive  any  person  of  property  without  due  process  of 
law. 

It  is  by  implication  from  the  statute  and  the  ordinance  passed 
under  it,  not  from  the  explicit  expression  of  either,  that  the  con- 
clusion is  deduced  that  the  city  is  precluded  from  erecting  its  own 
lighting  plant,  and  yet  it  is  conceded  that  the  grant  to  the  appellee 
is  not  exclusive.  That  is,  it  is  conceded  the  city  has  not  exhausted 
its  power  under  the  statute  by  the  grant  held  by  appellee,  but  may 
make  another  to  some  other  person  than  the  appellee.  In  other 
words,  that  the  city  may  make  a  competitor  to  appellee,  but  cannot 
itself  become  such  competitor.  The  strength  of  the  argument 
urged  to  support  the  distinction  is  in  the  consideration  that  com- 
petition by  the  city  would  be  more  effective  than  competition  by 
private  persons  or  corporations—indeed,  might  be  destructive. 
The  city,  it  is  further  urged,  could  be  indifferent  to  profits,  and 
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could  tax  its  competitor  to  compensate  losses.  But  this  is  specu- 
lation and  it  may  be  opposed  by  speculation,  and  there  are,  be- 
sides, countervailing  considerations.  The  limitation  contended 
for  is  upon  a  governmental  agency,  and  restraints  upon  that  must 
not  be  readily  implied.  The  appellee  concedes,  as  we  have  seen, 
that  it  has  no  exclusive  right,  and  yet  contends  for  a  limitation 
upon  the  city  which  might  give  it  (the  appellee)  a  practical  mono- 
poly. Others  may  not  seek  to  compete  with  it,  and  if  the  city 
cannot,  the  city  is  left  with  a  useless  potentiality,  while  the  ap- 
pellee exercises  and  enjoys  a  practically  exclusive  right.  There 
are  presumptions,  we  repeat,  against  the  granting  of  exclusive 
rights,  and  against  limitations  upon  the  powers  of  government. 

Many  cases  illustrate  this  principle,  and  some  of  them  were  de- 
cided in  response  to  contentions  similar  to  those  made  in  the  case 
at  bar.  In  SJcaneateles  Waterworks  Co.  v,  Skaneateles,  184  U.  S. 
354,  46  L.  Ed.  585,  22  Sup.  Ct  Rep.  400,  the  village  of  Skan- 
eateles,  under  statutes  of  the  State  of  New  York,  granted  to  the 
water  company  the  right  to  construct  water  works,  and  contracted 
with  it  to  supply  water  to  the  village  and  its  inhabitants  for  the 
period  of  five  years.  At  the  expiration  of  the  term  of  the  con- 
tract some  difference  arose  about  the  terms  of  its  continuance,  and 
the  village  constructed  an  independent  system  of  water  works.  A 
suit  was  brought  by  the  water  company  to  restrain  the  further 
construction  of  the  works  and  their  operation,  and  the  company 
contended  that  under  the  statute  of  the  State  by  which  the  vil- 
lage granted  to  the  company  its  franchises,  the  village  had  the 
election  to  construct  works,  or  confer  such  power  upon  a  private 
company  like  the  water  company,  and  having  elected  the  latter,  it 
impliedly  contracted  not  to  construct  works  of  its  own.  In  reply 
to  this  contention  thia  court  said,  by  Mr.  Justice  Peckham  : 

«  There  is  no  impUed  contract  in  an  ordinary  grant  of  a  fran- 
chise,  such  as  this,  that  the  grantor  will  never  do  any  act  by  which 
the  value  of  the  franchise  granted  may  in  the  future  be  reduced. 
Such  a  contract  would  be  altogether  too  far-reaching  and  im- 
portant in  its  possible  consequences  in  the  way  of  limitation  of 
the  powers  of  a  municipality,  even  in  matters  not  immediately 


70  Amebicak  Electbical  Cases.  [vol.  8 

City  of  Joplin  ▼.  Southwestern  Missouri  Light  Company. 

connected  with  water,  to  be  left  to  implication.     We  think  none 
such  arises  from  the  facts  detailed." 

It  is  true  there  was  an  element  in  that  case  which  is  not  in  the 
case  at  bar.  The  village  of  Skaneateles  had  entered  into  a  con- 
tract with  the  water  company  to  take  water  from  the  company. 
This  contract  had  expired  before  the  city  constructed  its  works. 
It  was  not  that  contract,  however,  which  was  alleged  to  have  been 
impaired,  but  that  which  the  water  company  claimed  to  have  been 
implied  by  reason  of  its  organization  and  incorporation,  and  in 
pursuance  of  the  application  made  to,  and  with  the  consent  of,  the 
village  authorities.  The  ultimate  reliance,  therefore,  of  the  water 
company  was  that  from  the  grant  to  it  the  village  impliedly  con- 
tracted not  to  construct  works  of  its  own.  The  similarity  of  the 
contention  with  that  in  the  case  at  bar  is  apparent. 

In  BienvUle  Water  Supply  Co.  v.  Mobile,  175  U.  S.  109,  44 
L.  Ed  92,  20  Sup.  Ct  Rep.  40,  186  U.  S.  212,  46  L.  Ed.  1132, 
22  Sup.  Ct.  Rep.  820,  it  was  again  decided  that  the  granting  of 
franchises  to  private  persons  to  construct  water  works  in  a  city 
does  not  preclude  the  city  from  afterwards  erecting  such  works, 
and  supplying  its  inhabitants  with  water. 

Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  1,  43  L  Ed. 
841, 19  Sup.  Ct.  Rep.  77,  is  not  in  opposition  to  these  views.  The 
city  of  Walla  Walla  was,  by  the  statute  incorporating  it,  em- 
powered to  erect  water  works  or  to  authorize  the  erection  of  the 
same.  In  pursuance  of  this  power  it  granted  a  franchise  to  the 
Walla  Walla  company,  and  contracted  to  take  water  from  the 
company,  reserving  the  right  to  avoid  the  contract  under  certain 
contingencies.  But  it  was  provided  that :  "  Until  such  contract 
shall  have  been  so  avoided,  the  city  of  Walla  Walla  shall  not  erect, 
maintain  or  become  interested  in  any  water  works  except  the  ones 
herein  referred  to,  save  as  hereinafter  specified."  The  contract 
was  in  force  at  the  time  the  suit  was  brought,  and  the  water  com- 
pany had  substantially  complied  with  all  of  its  terms  and  condi- 
tions. The  contract  passed  upon,  therefore,  was  expressed  and 
explicit  The  power  to  make  it  was  sustained.  In  the  case  at 
bar,  restraint  upon  the  power  of  the  appellant  city  is  claimed  to 
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be  implied  by  the  grant  to  the  appellee.  We  think,  for  the  rea- 
sons stated  and  upon  the  authorities  cited,  such  restraint  cannot 
be  implied. 

Decree  reversed  and  caae  remanded  with  directions  to  dismiss 
the  bill. 


Pxoplb'b  Elbctbio  Light  &  Poweb  Go.  v.  Capital  Gas  ft 

Eleotbio  Light  Co. 

Kentucky;  Court  of  Appeals. 

1.  EXcLusrvB  UGHTnrG  viuinchise;  injunction. — ^A  city  sold  to  a  gms  com- 
pany its  gas  works,  and  in  the  contract  granted  the  exclusive  right  to 
the  use  of  its  streets  "  for  the  purpose  of  laying,  repairing  and  properly 
operating  all  mains,  etc.,  and  other  necessary  machinery  for  the  fur- 
nishing of  all  gas  or  other  illuminating  light  in  said  city,"  and  there- 
after by  a  supplemental  contract  agreed  to  furnish  electric  lights;  sub- 
sequently, by  an  ordinance  adopted  by  the  general  council  of  the  city,  a 
franchise  was  granted  to  another  company,  authorizing  it  to  use  the 
city  streets  for  furnishing  electric  lights  to  the  cily  and  its  inhabitants, 
after  due  advertisement  and  bids  received  therefor.  The  second  com- 
pany sought  by  injunction  to  restrain  the  former  company  from  assert- 
ing its  alleged  exclusive  franchise  to  the  detriment  of  the  title  claimed 
by  the  second  company.  It  was  held  that  injunction  was  the  proper 
remedy. 

2.  EZCLUSIVK  nUNCHISE  TO  rUBNISH  GAS  OB  OTHER  ILLX7MINATING  LIGHT. — 

The  gas  company,  by  its  franchise,  did  not  acquire  the  exclusive  franchise 
of  furnishing  any  light  other  than  gas  light;  the  provision  of  its  con- 
tract with  the  city  which  granted  to  that  company  the  exclusive  right 
to  the  use  of  the  streets  of  the  city  for  the  purpose  of  supplying  "gas 
or  other  illuminating  light,"  was  void  as  to  the  other  "illuminating 
light."  The  contract  with  the  city  compelled  the  company  to  furnish  gas, 
to  improve  its  gas  plant,  and  to  extend  its  gas  mains,  but  did  not  bind 
it  to  erect  an  electric  light  plant  or  to  furnish  electricity  for  lighting 
purposes;  it  cannot  be  said,  therefore,  that  it  was  the  purpose  of  the 
city  to  confer  an  exclusive  right  upon  the  company  or  its  assignee,  to 
furnish  electricity  for  the  city's  use  and  that  of  its  inhabitants. 
3.  Fbanchisb  TO  HIGHEST  AND  BEST  BiDDEB. — The  rights  of  the  gas  company, 
and  its  assignee,  under  its  contract  with  the  city  for  the  exclusive  right 
to  furnish  gas,  cannot  be  extended  to  include  electricity,  in  view  of  sec- 
tion 164  of  the  Kentucky  Constitution,  except  by  its  becoming  the  best 
and  highest  bidder  for  the  additional  privilege. 


72  American  Electkical  Cases.  [vol.  8 


People's  Electric  Light  &  Power  Co.  v.  Capital  Gas  &  Electric  Light  Co. 


Appeal  by  both  parties  from  judgment  that  neither  party  had 
exclusive  franchise.  Reported  75  S.  W.  280.  Decided  June 
16,  1903. 

Eazelrigg  dc  Chenavlt  and  John  W.  Ray,  for  appellant. 

John  W.  Rodman  and  John  B.  Lindsey,  for  appellee. 

Opinion  by  Settle,  J. : 

This  equitable  action  was  instituted  by  the  appellant,  People's 
Electric  Light  &  Power  Company,  to  enjoin  the  appellee,  Capital 
Gas  &  Electric  Light  Company,  from  interfering  with  its  alleged 
exclusive  right  to  supply  the  city  of  Frankfort,  its  inhabitants, 
and  consumers,  with  electricity  for  lighting  and  other  purposes, 
as  provided  by  its  articles  of  incorporation  and  authorized  by  an 
ordinance  of  the  city.  The  answer  and  counterclaim  filed  by  ap- 
pellee contains  six  paragraphs,  and  denies  that  appellant  has  or 
owns  tie  exclusive  right,  or  any  right,  to  supply  the  city  of  Frank- 
fort, or  its  inhabitants,  with  electicity  for  lighting,  or  any  other 
purpose,  or  that  the  city  council  had  the  power,  by  ordinance  or 
otherwise,  to  confer  upon  appellant  any  such  right,  and  for  further 
defense  avers  in  substance  that  it  and  its  assignor  and  predecessor, 
the  Southern  Gasworks  Company,  by  purchase  and  deed  from  the 
city  of  Frankfort,  acquired  title  to  its  gasworks,  mains,  and  pipes, 
and  to  the  exclusive  use  of  its  streets  and  alleys,  for  the  purposes 
of  furnishing  gas  and  electricity  for  the  lighting  of  its  streets  and 
the  use  of  its  inhabitants,  which  right  has  been  confirmed  by  re- 
peated subsequent  contracts  made  between  it  and  the  city,  and  that 
this  right  is  about  to  be  interfered  with  by  appellant,  for  which 
reason  the  answer  asks  an  injunction  against  it. 

Appellant  filed  general  demurrer  to  tie  answer  and  counter- 
claim, and  each  paragraph  thereof,  which  was  sustained  to  the 
first,  second,  fourth,  and  fifth,  and  overruled  as  to  the  third  and 
sixth,  paragraphs.  Thereupon  an  amended  answer  and  counter- 
claim was  filed  by  appellee,  to  which  and  to  the  several  paragraphs 
of  the  original  answer,  as  amended,  appellant  again  filed  a  general 
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demurrer^  and,*  the  case  being  submitted  on  that  demurrer,  it  was 
sustained  as  to  the  first,  second,  fourth,  and  fifth  paragraphs  of 
the  answer  as  amended,  and  also  as  to  the  new  paragraphs  added 
by  the  amended  answer,  to  all  of  ^ich  appellee  excepted.  The 
cause  was  then  submitted  for  trial  and  judgment  upon  the  plead- 
ings and  an  agreed  writing  containing  all  the  evidence,  docu- 
mentary and  otherwise,  upon  which  the  parties  relied  in  support 
of  their  respective  contentions.  Whereupon  the  special  judge,  ex- 
pressing his  views  in  a  well  considered  and  ably  written  opinion, 
rendered  judgment  to  the  effect  that  neither  appellant  nor  ap- 
pellee has  the  exclusive  right  to  use  the  streets  of  the  city  of 
Frankfort  for  the  purpose  of  furnishing  electicity  to  the  city  or 
its  inhabitants  for  lighting  purposes,  and  enjoining  each  of  them 
from  asserting  any  such  exclusive  right.  Appellant  and  appellee 
each  excepted  to  the  judgment  and  prayed  an  appeal  to  this  court, 
and  the  case  is  now  before  us  upon  both  appeals  for  final  adjudica- 
tion. 

The  facts  presented  by  the  pleadings  and  evidence  are  as  fol- 
lows: The  city  of  Frankfort,  by  a  written  contract  of  May  30, 
1882,  made  with  the  Southern  Gasworks  Company,  the  assignor 
of  appellee,  sold  to  it  its  gasworks,  which  had  theretofore  been 
constructed  and  was  then  being  operated  under  a  charter  from  the 
Legislature  granted  the  city.  By  the  terms  of  this  contract  it 
granted,  or  attempted  to  grant,  to  the  Southern  Gasworks  Com- 
pany the  exclusive  right  to  the  use  of  its  streets  "for  the  purpose 
of  laying,  repairing,  and  properly  operating  all  mains,  pipes,  and 
other  necessary  machinery  for  the  furnishing  of  all  gas  or  other 
illuminating  light  in  said  city."  The  consideration  of  this  sale, 
as  recited  in  the  contract,  was  the  undertaking  of  the  Southern 
Gasworks  Company  to  execute  to  the  city  forty  interest-bearing 
bonds  of  $1,000  each,  payable  forty  years  from  July  1,  1882,  with 
the  privilege  reserved  of  paying  the  bonds,  or  any  one  or  more  of 
them,  before  maturity.  The  company  further  undertook  to  im- 
prove the  gasworks,  extend  the  mains,  to  light  a  certain  number  of 
street  lamps  at  the  price  named  in  the  contract,  and  to  furnish 
private  consumers  gas  at  not  exceeding  $2  per  1,000  cubic  feet ; 
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but  this  maximum  price  was  to  be  adjusted  every  five  years,  so  as 
not  to  exceed  the  average  price  charged  for  gas  in  cities  or  towns 
of  the  same  or  a  less  population  than  Frankfort.  The  contract 
mentioned^  and  all  rights  incident  and  appertaining  thereto,  were 
assigned  by  the  Southern  Gasworks  Company  to  the  appellee.  Cap* 
ital  Gas  &  Electric  Light  Company,  which  became  incorporated 
by  a  legislative  act  approved  April  24,  1882,  and  by  deed  of  June 
27,  1882,  the  city  of  Frankfort  conveyed  appellee,  as  assignee  of 
the  Southern  Gasworks  Company,  all  the  property  and  rights 
which  it  had  agreed  theretofore  to  sell  to  the  Southern  Gasworks 
Company ;  it  being  recited  in  the  deed  that  the  appellee  had  al- 
ready executed  and  delivered  the  forty  bonds  required  of  the 
Southern  Gasworks  Company  by  its  contract  with  the  city.  The 
appellee  by  the  terms  of  the  deed  was  to  assume  and  carry  out  all 
the  undertakings  of  its  assignor  with  the  city.  By  virtue  of  the 
rights  thus  acquired  under  the  contract  and  deed  mentioned,  ap- 
pellee only  manufactured  and  furnished  gas  for  several  years  for 
the  use  of  the  city  and  its  inhabitants ;  but  about  January  1,  1890, 
it  constructed  an  electric  light  plant,  and  began  for  the  first  time 
to  furnish  electric  lights  to  the  city  and  its  inhabitants,  thou^ 
no  contract  was  made  by  appellee  with  the  city  in  reference  to  elec- 
tric lighting  until  September  18,  1893,  at  which  time  a  new  or 
supplemental  contract  was  made  between  appellee  and  the  city, 
under  which  the  electric  lights  were  to  be  furnished.  This  con- 
tract contained  the  statement  that  it  was  entered  into  at  the  re- 
quest of  the  city,  and  because  it  desired  a  modification  of  the 
former  contract.  It  appears  that  since  that  time  various  supple- 
mental agreements  have  been  made  between  the  parties  from  time 
to  time  for  the  continued  lighting  of  the  streets ;  but  neither  the 
contract  of  September  18,  1893,  nor  any  of  those  of  subsequent 
date,  contain  any  provision  or  agreement  requiring  appellee  to 
furnish  electicity  to  private  consumers  or  regulating  the  price 
thereof. 

Appellee's  claim  of  the  exclusive  right  to  the  use  of  the  streets 
of  the  city  for  furnishing  electricity  to  the  city  and  its  inhabitants 
for  lighting  purposes  is  based  upon  its  various  contracts  with  the 
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eitj.  ITpon  the  other  hand,  the  appellant^  People's  Electric  Light 
&  Power  Company^  contends  diat  it  has  the  exclusive  right  to  the 
use  of  the  streets  for  the  furnishing  of  electric  lights  to  the  city 
and  its  inhabitants  by  virtue  of  the  ordinances  of  the  general 
council  passed  July  23,  and  August  13,  1901,  and  that  the  fran- 
disc  granted  it  by  these  ordinances  was  duly  advertised  for  sale, 
and  bids  therefor  were  received  publicly,  and  that  the  franchise 
was  thereby  awarded  to  it  as  the  highest  bidder.  It  is  averred 
by  appellants  that  appellee  is  wrongfully  asserting  an  exclusive 
right  or  franchise  to  supply  electicity  to  the  city  and  its  inhab- 
itants for  lighting  purposes,  and  is  thereby  casting  such  a  cloud 
upon  its  title  that  it  is  being  prevented  from  selling,  pledging,  or 
mortgaging  its  stock,  or  selling  its  bonds,  whereby  to  raise  the 
money  with  which  to  erect  its  plant,  and  it  therefore  asks  that 
appellee  be  enjoined  from  asserting  the  claim  of  exclusive  right 
set  up  by  it. 

We  think  the  special  judge  properly  sustained  the  appellee's 
general  demurrer  to  the  extent  indicated  in  the  judgment  The 
first  paragraph  of  the  answer  interposes  the  defense  that  appellant 
cannot  maintain  the  action  to  quiet  its  title  to  a  franchise  to  light 
the  city  of  Frankfort  with  electricity,  as  it  is  not  in  possession  of 
the  streets  and  alleys  of  the  city,  the  use  of  which  is  necessary  to 
the  enjoyment  of  its  franchise.  The  contention  of  appeUant  is 
that  the  cloud  east  upon  its  title  to  the  franchise  is  preventing  it 
from  selUng,  pledging,  or  mortgaging  its  stock,  or  selling  its  bonds, 
in  consequence  of  which  it  has  been  unable  to  erect  its  electric  plant, 
or  to  enjoy  the  franchise  granted  it  by  the  city  of  Frankfort  In 
such  a  state  of  case,  injunction  is  the  only  remedy,  if,  as  a  matter 
of  fact,  appellant  owns  the  exclusive  franchise  to  which  it  lays 
claim.  This  point  seems  to  have  been  well  settled  in  Citizens^ 
Qaslight  Company  v,  LovisviUe  Oas  Company,  81  Ey.  263. 

The  second  paragraph  contains  a  plea  of  the  statute  of  champ- 
erty, which  has  no  place  in  a  case  like  this.  Although  it  may  have 
been  true  that,  at  the  time  of  the  grant  of  the  franchise  from  the 
city  of  Frankfort  to  appellant,  appellee  was  exercising  a  like  fran- 
chise under  claim  that  it  was  exclusive,  such  a  claim,  unless  true 
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in  fact,  could  not  prevent  the  city  from  granting  a  similar  fran- 
chise to  appellant.  Upon  the  other  hand,  if  appellee's  franchise 
was  exclusive,  the  grant  of  the  franchise  by  the  city  to  appellant 
-was  simply  void. 

The  third  paragraph  of  the  answer,  by  denying  that  the  sale  of 
the  franchise  to  appellant  was  advertised,  or  that  bids  were  pub- 
licly received  therefor,  or  that  the  franchise  was  sold  to  appellant 
as  the  highest  and  best  bidder,  raised  an  issue  of  fact  upon  whicb 
proof  was  necessary.  Therefore  this  paragraph  was  properly  held 
to  be  good  upon  demurrer. 

The  fourth  and  fifth  paragraphs  set  forth  the  various  contracts 
between  appellee  and  the  city,  upon  which  its  claim  to  the  ex- 
clusive franchise  is  based,  and  they  present  the  contention  that  the 
grant  of  the  franchise  to  appellant  is  void,  because  its  effect  is  to 
impair  the  obligation  of  appellee's  contract  with  the  city.  By 
legislative  sanction  the  city  of  Frankfort  was  invested  with  the 
title  to  its  streets  and  alleys,  and  all  other  property  of  the  city, 
including  its  gasworks  and  waterworks;  all  being  under  the  ex- 
clusive control  of  the  city  council.  By  an  act  of  March  28,  1872 
(Laws  1871-72,  p.  393,  c  899),  it  was  provided  "that  the  board 
of  councilmen  of  the  city  of  Frankfort  be,  and  they  are  hereby, 
authorized  to  grant,  bargain,  sell,  and  convey,  to  rent  or  lease,  any 
and  all  property,  or  any  part  thereof,  belonging  to  said  city  of 
Frankfort,  be  the  same  lands,  tenements,  goods,  chattels,  or  fran- 
chises, or  immunities,  on  such  terms,  and  for  such  sums,  and  at 
such  times,  as  said  board  of  councilmen  shall  deem  for  the  best  in- 
terest of  said  city  of  Frankfort." 

We  find  in  appellee's  charter  the  following  provisions:  "Said 
company  shall  furnish  gas  light  or  electric  light  to  any  person  on 
such  terms  as  the  company  and  such  person  may  agree  upon,  and 
any  such  contract  shall  be  obligatory  and  enforceable  in  any 
proper  court  in  this  commonwealth" — and,  further,  that  the  ap- 
pellee company  shall  have  authority  "to  put  up  lamp  posts  and 
electric  lights,  and  that  said  gas  and  electric  lights  shall  be  fur- 
nished to  the  city  at  a  reasonable  price  per  light  per  annum,  as 
may  be  agreed  on."    It  is  contended  for  the  appellee  that  these 
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provisions  of  its  charter,  considered  with  those  of  the  charter  of 
the  city,  conferred  upon  the  city  ample  power  to  grant  appellee 
the  exclusive  franchise  asserted  by  it;  and  it  is  conceded  by  the 
special  judge  that  some  of  the  authorities  cited  by  council  for  ap- 
pellee tend  strongly  to  support  that  contention,  thou^  he  prop- 
erly, as  we  think,  declined  to  accept  that  view.  We  agree  with 
him  that  the  question  of  whether  the  city  has  the  power  to  grant 
an  exclusive  franchise,  such  as  is  claimed  by  appellee  in  this  case, 
is  not  before  us  for  decision.  In  our  opinion,  it  did  not,  by  its 
several  contracts  with  the  city,  obtain  the  exclusive  franchise 
claimed  for  it,  even  though  it  be  conceded  that  the  city  was  author- 
ized to  grant  it 

The  Southern  Gasworks  Company,  appellee's  assignor,  made 
the  original  contract  with  the  city,  under  which  appellee  claims 
title  to  the  franchise  asserted  by  it.  It  is  clear  that  the  charter 
of  the  Southern  Gasworks  Company  provided  only  for  the  fur- 
nishing of  gaslight  It  conferred  no  authority  to  use  any  light 
other  than  gaslight,  and  its  contract  with  the  city  was  to  furnish 
only  gaslight;  indeed,  it  was  unprepared  to  furnish  any  other. 
We  therefore  further  agree  with  the  special  judge  that  the  con- 
tract which  granted,  or  attempted  to  grant,  to  that  company  the 
exclusive  right  to  the  use  of  the  streets  of  the  city  for  the  purpose 
of  supplying  ''gas  or  other  illuminating  light"  was  void  as  to 
"other  illuminating  light/' 

An  examination  of  the  charter  of  appellee  will  show  that  it  did 
confer  power  to  make  and  supply  electricity,  and  to  accept  from 
the  city  a  grant  of  the  use  of  its  streets  for  that  purpose ;  and  the 
city  having  carried  out  its  contract  with  the  Southern  Gasworks 
Company,  by  executing  a  deed  to  appellee,  as  its  assignee,  con- 
veying to  it  the  gasworks,  and  the  exclusive  use  of  the  streets  of  the 
city  for  supplying  ''gas  or  other  illuminating  light,"  it  becomes 
important  to  determine  the  effect  of  that  deed.  It  will  be  borne 
in  mind  that  the  Southern  Gasworks  Company  did  not,  in  its 
contract  with  the  city,  undertake  to  erect  an  electric  plant,  or  to 
supply  electric  light  to  the  city  or  its  inhabitants.  It  did,  how- 
ever, undertake  to  issue  $40,000  worth  of  bonds,  and  to  improve 
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the  gasworks^  extend  the  mains^  and  supply  gas  to  the  city  and 
other  consumers  at  agreed  prices  specified  in  the  contract  The 
appellee,  as  assignee  of  the  Southern  Gasworks  Company,  as- 
sumed by  the  deed  only  such  obligations  as  rested  upon  the  latter ; 
nothing  more.  Therefore  it  was  under  no  duty  to  erect  an  electric 
plant,  or  to  furnish  electricity  to  the  city  or  its  inhabitants  for 
lighting.  We  do  not  think  it  was  the  purpose  of  the  city  to  confer 
an  exclusive  right  upon  appellee's  assignor,  or  upon  it,  to  furnish 
electricity  for  the  city's  use  and  that  of  its  inhabitants,  without 
imposing  an  obligation  to  compel  it  to  exercise  that  right 

It  is  contended,  however,  by  counsel  for  appellee,  that  the  in- 
corporation of  such  an  obligation  in  the  contract  was  unnecessary, 
as  it  was  required  by  its  charter  to  furnish  electricity  for  lighting 
purposes.  We  are  of  opinion  that  the  provision  of  appellee's  char- 
ter that  ''said  company  shall  furnish  gas  or  electric  light  to  any 
person  on  such  terms  as  the  company  and  such  person  may  agree 
upon"  only  expressed  the  duty  which  rests  upon  every  corporation 
enjoying  a  public  franchise  to  serve  all  alike,  and  does  not  com{>el 
the  exercise  of  the  franchise.  We  find  that,  for  seven  years  after 
its  right  to  use  the  streets  of  the  city  for  lighting  purposes  was 
secured,  appellee  failed  to  use  electricity  for  that  purpose;  and 
this  failure  to  exercise  its  electric  light  franchise  demonstrates 
that  it  was  under  no  obligation  to  do  so.  Furthermore,  there  was 
no  time  during  that  seven  years  that  it  could  have  been  compelled 
by  the  city  to  furnish  electric  lights  to  it  or  its  inhabitants;  and 
yet  appellee  insists  that  it  had  the  right  to  prevent  any  other  iper- 
son  from  doing  so.  We  are  unable  to  find  anything  in  any  of  the 
contracts  between  the  city  and  appellee  that  requires  the  latter  to 
furnish  electric  lights  for  the  use  of  the  city  or  its  inhabitants. 
Upon  the  contrary,  we  find  in  all  of  them  that  appellee  has  been 
careful  not  to  recognize  any  obligation  on  its  part  to  supply  elec- 
tricity. There  is  no  ground  for  appellee's  contention  that  its  al- 
leged exclusive  franchise  was  confirmed  by  its  contract  of  1893 
made  with  the  city  of  Frankfort.  The  language  of  that  contract 
shows  no  purpose  or  attempt  to  confer  upon  appellee  any  new 
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right;  and,  in  view  of  section  164  of  the  present  Constitution,  it 
was  without  authority  to  enlarge  appellee's  rights  under  the  first 
contract,  except  by  its  becoming  the  hi^est  and  best  bidder  for 
the  additional  privilege;  and,  besides,  it  is  by  no  means  certain 
that  the  city  had  the  power  to  grant  an  exclusive  franchise.  In 
the  case  of  City  of  Nev/port  v.  NevTport  Light  Co.,  21  S.  W.  645, 
this  court  held  that  an  exclusive  gas  franchise,  which  had  been 
eonferred  by  the  city  upon  the  light  company,  did  not  confer  the 
exclusive  right  to  supply  electricity  for  lighting  purposes,  thou^ 
the  contract  authorized  the  light  company  to  substitute  electricity 
for  gas. 

We  do  not  feel  called  upon  to  consider  the  contention  of  appel- 
lant that  the  grant  from  the  city  to  appellee  is  in  perpetuity,  and 
therefore  void.  It  was  the  opinion  of  the  special  judge  that  the 
grant  is  limited  to  iorty  years,  because  the  bonds  issued  by  ap- 
pellee to  the  city,  which  are  secured  by  lien  on  its  property  and 
franchises,  were  made  payable  in  forty  years.  We  are  not  dis- 
posed to  question  the  correctness  of  this  view  of  the  law;  but,  as 
the  pleadings  make  no  issue  on  this  question,  its  consideration  is 
unnecessary.  Nor  is  it  necessary  to  decide  that  the  failure  of  ap- 
pellee to  exercise  its  alleged  exclusive  franchise  for  several  years 
prior  to  January  1,  1890,  worked  a  forfeiture  thereof,  as  such 
nonuser  and  consequent  forfeiture  are  not  pleaded  by  appellant. 
It  is  manifest  that  the  appellant's  franchise  is  not  exclusive,  as  the 
language  of  the  ordinance  granting  it  will  show.  Upon  the  whole 
case,  we  have  found  no  difficulty  in  reaching  the  conclusion  that 
neither  appellant  nor  appeUee  is  entitled  to  the  exclusive  franchise 
claimed. 

There  are  one  or  two  other  questions  connected  with  the  case 
that  might  be  discussed,  though  not  raised  by  the  record ;  but,  as 
we  are  of  the  opinion  that  we  have  passed  upon  all  that  are  ma- 
terial to  a  proper  decision  of  the  case,  they  have  not  been  con- 
sidered. 

For  ihe  reasons  herein  indicated,  the  judgment  of  the  lower 
court  is  affirmed  upon  both  the  original  and  cross  appeaL 
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BzeliftfllTe  trmMtihiMm  ant  pennlMdble^ — Independent  of  atatutory  an- 
thority,  a  municipality  cannot  grant  to  a  public  seryice  corporation  the  ex- 
clusive right  to  the  use  of  its  streets.  Clarhahurg  Electric  L.  Co.  v.  City  of 
Clarkabvrg,  7  Am.  Electl.  Cas.  25,  47  W.  Va.  739,  35  S.  E.  994  (citing  Park- 
er9burg  Qaa  Co.  v,  Parkcrelurg,  30  W.  Va.  435,  4  S.  £.  650;  BidwrdB  c. 
Clarksburg,  30  W.  Va.  496,  4  8.  E.  774;  Jirberry  v.  Railroad  Co.,  33  W.  Va. 
6,  10  S.  E.  14,  5  L.  R.  A.  371).  Although  under  authority  of  New  Orleans 
Gas  L.  Co,  V.  Louisiana  L.  d  H.  Co.,  115  U.  8.  650,  6  8up.  Ct.  252,  29  L.  Ed. 
516;  Louisville  Gas  Co.  v.  Citizens  Gas  Co.,  115  U.  8.  683,  6  8up.  Ct.  265,  29 
L.  Ed.  510,  and  a  number  of  other  cases,  the  legislature  may,  by  an  exercise 
of  its  plenary  power,  grant  an  exclusive  franchise  to  such  corporations. 

In  the  case  of  Cons.  Elect,  L.  Co.  v.  PeopWs  Elect.  L.  d  G.  Co.^  4  Am.  ElectL 
Cas.  250,  94  Ala.  372,  10  So.  440,  the  court  said:  "Vested  rights,  properly  so- 
called,  are  respected  in  judicial  administration;  but  no  one,  under  ordinary 
circumstances,  can  assert  and  maintain  a  vested  right  to  the  exclusive  enjoy- 
ment of  a  public  street.  Monopolies  are  not  favorites  of  the  law,  and  if  a 
street  have  sufficient  width  and  capacity  to  admit  of  more  than  one  public 
enterprise,  without  unduly  obstructing  it  as  a  highway,  an  exclusive  right 
should  not  be  granted  to  one  company;  and  if  granted,  except  under  peculiar 
circiimstances,  it  may  and  should  be  revoked." 
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Chicago  Teleph.  Go.  v.  Northwestern  Teleph.  Co. 

IlUnois;  Supreme  Court. 

1.  FftANCHiSB  TO  coBPOR^TioN  NOT  IN  EXISTENCE. — ^An  Ordinance  granting  to 

a  telephone  company  a  franchise  for  the  use  of  city  streets  for  its  wires 
and  poles  is  not  effectual  until  accepted.  It  is  not  material  that  at  the 
time  the  ordinance  was  presented,  the  company  was  not  fully  organized* 
It  is  sufficient  if  it  was  fully  organized  and  had  a  right  to  transact  busi- 
ness at  the  time  of  the  passage  and  acceptance  of  the  ordinance. 

2.  QuESTEONiNO  YALiDiTT  ov  FBANCHiSE. — ^Thc  Validity  of  an  ordinance  grant- 

ing such  a  franchise  cannot  be  questioned  by  one  not  a  party  thereto. 

3.  Franchise  not  exclusive;  bights  of  subsequent  obantse. — ^A  franchise 

for  the  use  of  streets  to  one  telephone  company  does  not  preclude  a  grant 
of  a  similar  franchise  to  another  company.  The  grantee  of  the  su)Me- 
quent  franchise  is  required  to  so  exercise  its  powers  thereunder  as  not 
unnecessarily  and  unreasonably  to  interfere  with  the  operation  by  the 
former  company  of  its  telephone  system. 

4.  CoNSTKUCTiNO  UNES  ON  SAME  SIDE  OF  STBEET. — Overbuilding  and  parallel- 

ing by  the  latter  company  of  the  wires  of  the  former  company  on  the 
same  side  of  a  street  is  not  an  unnecessary  and  unreasonable  interference. 
6.  Danger  from  breaking  of  wires. — ^An  injunction  will  not  be  issued  to 
restrain  the  subsequent  occupant  from  overbuilding  the  wires  of  the 
prior  occupant;  the  alleged  danger  of  the  breaking  and  falling  down  of 
the  overbuilt  wires  upon  those  of  the  prior  occupant  is  too  remote  and 
uncertain. 

Appeal  by  complainant  from  judgment  of  appellate  court  (100 
111.  App.)y  affirming  a  decree  for  defendant  Decided  October 
25,  1902;  reported  199  111.  324,  66  N.  E.  329. 

Albert  J.  Hopkins,  Fred  A.  Dolph,  and  Robert  Bruce  Scott 
(Holt,  Wheeler  and  Sidley,  of  Counsel),  for  appellant 

Murphy,  Alschvler  &  Newhall  (Mezzani  Slusser  and  Samuel 
Ahchuler,  of  Counsel),  for  appellee. 

VOL.   VIII — 6 
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Opinion  by  Magrudee^  0.  J. : 

1.  The  first  point  made  by  appellant  is  that  the  ordinance  of 
August  7,  1899,  under  which  appellee  proceeded  to  construct  its 
telephone  system  in  the  streets  of  Aurora,  is  a  void  ordinance, 
and  that  for  that  reason  appellee  in  such  construction  proceeded 
without  lawful  authority,  and  is  a  mere  trespasser.  The  first 
ground  upon  which  it  is  claimed  that  the  ordinance  of  August  7, 
1899,  is  void  is  that  it  was  not  read  at  the  time  of  its  presentation 
to  the  conmion  council  of  the  city  of  Aurora  on  July  17,  1899. 
[Omitting  discussion  as  to  invalidity  of  ordinance  for  failure  to 
read,  holding  that  the  presumption  is  that  it  was  read  as  required 
by  the  rules.] 

The  second  ground  upon  which  it  is  alleged  that  the  ordinance 
of  August  7,  1899,  is  void  is  that,  when  it  was  introduced  into  or 
presented  to  the  city  council  of  Aurora  on  July  17,  1899,  appellee 
had  no  legal  existence  as  a  corporation.  On  July  6,  1899,  the 
statement  for  the  incorporation  of  appellee  was  executed.  On 
July  7,  1899,  it  was  filed  in  the  office  of  the  secretary  of  state. 
On  July  22,  1899,  the  commissioners,  who  had  opened  books  for 
subscription  to  the  capital  stock  of  appellee,  reported  to  the  secre- 
tary of  state  that  the  stock  had  all  been  subscribed,  and  the  secre- 
tary on  that  date  issued  a  certificate  of  organization.  On  July 
24,  1899,  this  certificate  was  filed  in  the  office  of  the  recorder  of 
Will  county,  the  county  in  which  the  principal  office  of  the  appel- 
lee is  located.  It  thus  appears  that  the  ordinance  granting  to  the 
appellee  its  privileges,  and  finally  passed  on  August  7,  1899,  was 
presented  to  the  common  council  of  Aurora  seven  days  before  the 
certificate  of  appellee's  organization  was  filed  in  the  recorder's 
office,  as  required  by  the  corporation  act.  Section  4  of  chapter 
32  of  the  Revised  Statutes  of  Illinois,  in  regard  to  corporations, 
provides  that  "upon  the  recording  of  the  said  copy  the  corporation 
shall  be  deemed  fully  organized,  and  may  proceed  to  business." 
Although  the  certificate  of  complete  organization  was  not  filed  in 
the  recorder's  office  until  July  24th,  seven  days  after  July  17, 
1899,  when  the  ordinance  was  presented  to  the  common  council  of 
Aurora,  yet  the  ordinance  was  so  presented  to  the  city  council  of 
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Aurora  after  appellee  had  been  licensed  by  the  secretary  of  state  to 
incorporate.  We  do  not  think  that  the  appellee's  charter  is  null 
and  void  for  the  reason  thus  insisted  upon. 

In  support  of  its  contention  upon  this  branch  of  the  case  ap- 
pellant refers  to  cases  decided  by  this  courts  which  hold  that  a  cor- 
poration should  have  a  full  and  complete  organization  and  exist- 
ence as  an  entity^  before  it  can  enter  into  any  kind  of  a  contract  or 
transact  any  business ;  and  that  a  corporation  assuming  to  be  cre- 
ated under  the  incorporation  act  of  this  State  can  have  no  right  to 
transact  business  when  the  certificate  of  its  complete  organization 
has  not  been  filed  for  record  in  the  recorder's  office,  as  directed  by 
the  statute.    Oent  v.  Insmrance  Co.,  107  111.  652 ;  Loverin  v.  Mc- 
Laughlin, 161  111.  417,  44  N.  E.  99.     The  cases  thus  referred  to 
do  not  sustain  the  contention  that  the  ordinance  of  August  7, 
1899,  was  void,  because  it  was  introduced  into  the  common  council 
before  the  complete  organization  of  appellee  under  the  statute. 
A  privilege  granted  by  a  city  to  construct  a  public  improvement  in 
the  streets  is  a  mere  license  to  the  corporation  until  the  corporation 
accepts  the  grant  and  constructs  the  public  improvement  there- 
under in  accordance  with  the  terms  and  conditions  of  the  same. 
When  the  grant  is  accepted  by  the  corporation,  after  the  passage  of 
a  legal  ordinance  granting  it,  and  in  pursuance  of  the  terms  of 
Buch  ordinance,  then  there  is  a  contract  between  the  city  and  such 
corporation.     Here  the  introduction  of  the  ordinance  in  the  com- 
mon council  was  merely  in  the  nature  of  an  offer  or  proposition, 
and  did  not  become  a  contract  until  the  ordinance  was  subse- 
quently passed  and  accepted.     Ko  action  was  taken  by  the  city  in 
reference  to  the  ordinance  when  it  was  first  introduced,  but  it  was 
laid  over  under  the  rules  until  the  next  meeting.     Before  August 
7,  1899,  the  city  had  not  bound  itself  by  any  contract  to  the  appel- 
lee.    The  ordinance  was,  from  July  17,  1899,  until  its  passage  on 
August  7,  1899,  merely  under  consideration  by  the  city  council. 
In  the  meantime,  on  July  24,  1899,  two  weeks  before  the  ordi- 
nance was  finally  passed,  appellee  became  fully  and  completely 
organized  by  receiving  its  certificate  of  complete  organization 
from  the  secretary  of  state,  and  filing  the  same  with  the  recorder 
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of  deeds  of  Will  county,  where  its  principal  office  was  situated.  It 
was  not  until  after  the  appellee  was  thus  completely  organized 
that  the  matter  came  before  the  city  council  for  its  final  action, 
and  then  the  city  council  by  unanimous  vote  passed  the  ordinance 
making  the  grant  to  the  appellee.  The  city  suffered  no  harm  or 
injury  from  the  fact  that  appellee  was  not  completely  organized 
when  the  ordinance  was  originally  presented  to  the  council.  It 
is  sufficient  that  appellee  was  fully  organized,  and  had  a  ri^t 
in  law  to  transact  business,  at  the  time  of  the  passage  of  the  ordi- 
nance and  of  its  acceptance.  The  case  of  Clarksburg  Electric 
Light  Co.  v.  City  of  Clarksburg,  7  Am,  Electl.  Cas.  25,  47  W.  Va. 
739,  35  S.  E.  994,  50  L.  R.  A.  142,  is  a  case  in  point  upon  this 
subject.  In  the  latter  case  it  was  held  by  the  Supreme  Court  of 
West  Virginia  that  the  grant  by  a  city  or  town  to  an  intended  cor- 
poration of  a  privilege  to  use  its  streets  for  the  conveyance  of  elec- 
tricity for  public  use  in  the  town  or  city  is  valid,  though  at  its 
date  the  corporation  is  not  chartered,  but  is  later  chartered,  and 
accepts  the  grant.  The  West  Virginia  case  is  stronger  than  the 
case  at  bar,  for  the  reason  that  there  the  application  for  incorpora- 
tion was  made  before  the  passage  of  the  ordinance  making  the 
grant,  but  the  incorporation  was  not  completed  until  after  the 
actual  passage  of  the  ordinance  making  the  grant  Counsel  for 
appellant  rely  upon  the  case  of  Stevens  v.  Borotigh  of  Merchant- 
viLU,  62  N.  J.  Law,  167,  40  Atl.  688.  In  the  New  Jersey  case, 
however,  it  is  to  be  observed  that  the  ordinance  had  passed  the 
first  and  second  reading  before  any  steps  had  been  taken  towards 
the  organization  of  the  corporation.  No  steps  were  taken  for  the 
organization  there  until  the  day  before  the  ordinance  came  up  for 
final  passage  on  the  third  reading.  In  the  case  at  bar  the  applica- 
tion had  been  made  to  the  secretary  of  state  for  license  to  incorpor- 
ate, and  the  parties  had  received  license  from  that  official,  before 
the  ordinance  was  introduced  into  the  city  council.  Again,  the 
New  Jersey  case  arose  in  a  direct  proceeding  brou^t  to  test  the 
validity  of  the  ordinance  there  under  consideration.  See,  also, 
Richelieu  Hotel  Co.  v,  Intemaiional  Military  Encampment  Co., 
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140  HL  248,  29  N.  E.  1044,  33  Am.  St.  Eep.  227 ;  People  v.  Cen- 
iral  Union  Tel  Co.,  192  111.  307,  61  K  E.  428,  85  Am.  St.  Rep. 
338 ;  Spring  Garden  Bank  v.  Hvlings  Lumber  Co.,  32  W.  Va. 
357,  9  S.  K  243,  3  L.  R  A.  583 ;  Wharf  Co.  v.  Judd,  108  Mass. 
224.     We  are  of  the  opinion  that  the  ordinance  of  Augast  7, 1899, 
is  not  invalid  for  the  second  reason  insisted  upon  by  the  appellant 
It  is  doubtful,  however,  whether  the  question  as  to  the  validity 
of  this  ordinance  can  be  raised  in  this  proceeding.       It  is  a  fa- 
miliar principle  of  law  that  the  validity  of  a  franchise  or  charter 
cannot  be  questioned  or  tested  in  a  collateral  proceeding,  but  only 
in  a  direct  proceeding,  instituted  by  the  city  or  the  people  throu^ 
the  proper  person  or  official.     Thompson  v.  Candor,  60  111.  244 ; 
Bushmell  v.  Machine  Co.,  138  111.  67,  27  K  E.  696 ;  Lees  v.  Com- 
tnissioners,  125  HI.  47,  16  N.  E.  915.     The  ordinance  making  the 
grant  to  appellee,  having  been  accepted  and  acted  upon  by  appel- 
lee, has  become  a  contract  between  itself  .and  the  city ;  and  appel- 
lant, not  being  a  party  to  that  contract,  has  no  right  to  question  its 
validity.     City  of  Qvincy  v.  BvJl,  106  111.  337 ;  People  v.  Central 
Union  Tel.  Co.,  supra;  City  of  BeUviUe  v.  Citizens'  Horse  By. 
Co.,  152  m.  171,  38  K  E.  584,  26  L.  R.  A.  681  ^Chicago  Gen.  By. 
Co.  V.  Chicago  City  By.  Co.,  186  111.  219,  57  N.  E.  822,  50  L.  R. 
A.  734 ;  Chicago  City  B.  Co.  v.  People,  73  HI.  541 ;  Chicago  Muni- 
cipal Gaslight  &  Fuel  Co.  v.  Town  of  Lake,  130  111.  42,  22  N.  E. 
616.     It  is  also  to  be  observed  that  an  obstruction  in  the  nature  of 
a  public  improvement  placed  in  the  streets  of  a  city  by  the  per- 
mission of  the  city,  either  express  or  implied,  is  strictly  a  matter 
between  the  city  and  the  private  corporation  constructing  the  im- 
provement; so  that  any  action  to  test  the  right  to  so  obstruct  the 
street  should  be  brought  by  the  city,  or  by  some  public  officer  on  be- 
half of  the  city.     Doane  v.  Bailroad  Co.,  165  111.  510,  46  N.  E. 
520,  36  L.  R.  A.  97,  56  Am.  St.  Rep.  265 ;  Chicago  Gen.  By.  Co. 
r.  Chicago,  B.  &  Q.  B.  Co.,  181  111.  605,  54  N.  E.  1026 ;  Pennsyl- 
vania Co.  V.  City  of  Chicago,  181  111.  289,  54  N.  E.  825,  53  L.  R. 
A  223 ;  General  Electric  By.  Co.  v.  Chicago  &  W.  7.  B.  Co.,  184 
IK.  588,  66  N.  E.  963 ;  People  v.  General  Electric  By.  Co.,  172 
111.  129,  50  N.  E.  158. 
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2.  The  second  question  presented  by  the  record  in  this  case  is 
mainly  a  question  of  fact^  and  that  is  whether  appellee  has  been 
guilty  of  such  an  interference  with  the  rights  of  appellant  as  to 
justify  the  issuance  of  the  injunction  prayed  for  in  the  bill.  After 
a  careful  examination  of  the  record,  we  are  satisfied  that  the  ma- 
terial averments  of  the  answer  filed  by  appellee  in  the  court  below 
are  sustained  by  the  proofs.  Section  3  of  the  ordinance  of  Sep- 
tember 6, 1881,  relied  upon  by  the  appellant  in  its  bill,  provides  as 
follows: 

"The  said  common  council  ezpreaaly  resenres  the  power  to  grant  the  right 
of  way  through,  in  and  upon  said  streets,  alleys  and  public  grounds  for  the 
erection,  maintenance  and  use  of  the  necessary  poles  and  posts  and  wires  of 
any  other  telephone  company  or  individuals  whenever  requested,  so  as  not  to 
interfere  with  the  right  hereby  granted  to  the  Chicago  Telephone  Company, 
its  successors  and  assigns." 

It  thus  appears  that  in  the  ordinance  by  the  terms  of  which 
the  city  of  Aurora  granted  to  the  appellant  the  right  to  establish 
its  telephone  system  in  the  streets  of  that  city,  the  city  expressly 
reserves  the  power  to  grant  the  right  of  way  through  the  streets  for 
the^  erection  and  use  of  the  necessary  poles  and  wires  of  another 
telephone  company  than  appellant.  If  there  had  been  no  such 
provision  in  the  ordinance  of  September  6,  1881,  the  city  of 
Aurora  had  no  power,  under  the  laws  of  this  State,  to  grant  the 
exclusive  use  of  its  streets  to  one  company  alone  for  telephone 
purposes.  The  title  of  the  streets  is  vested  in  the  city,  and  it 
holds  such  title  in  trust  for  the  benefit  of  the  public,  and  must 
hold  and  control  the  possession  of  the  streets  exclusively  for  pub- 
lic use.  Pennsylvania  Co.  v.  City  of  Chicago,  181  111.  289,  54 
N.  E.  825,  53  L.  R.  A.  223.  In  General  Electric  Ry.  Co.  v. 
Chicago  &  W.  I.  R.  Co.,  184  111.  588,  56  N.  E.  963,  we  said  (page 
595,  184  111.  page  965,  56  N.  E.)  : 

"^\liilst  it  is  a  legitimate  use  of  a  street  to  allow  a  steam  railroad  track 
to  be  laid  and  operated  along  or  across  it  where  there  is  legislative  authority 
therefor,  the  railroad  company  can  acquire  no  exclusive  right  in  the  street; 
nor  is  there  power  in  the  municipality  to  grant  such  exclusive  use  of  a  street 
to  a  railroad  company." 
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A  city  council  has  no  power,  under  the  city  and  village  act  of 
this  State,  to  grant  an  exclusive  franchise  to  a  private  corporation 
to  use  its  streets  for  the  purpose  of  conducting  and  maintaining  a 
telephone  system  in  the  city.      Such  an  exclusive  grant  cannot 
prevent  a  city  from  granting  to  another  corporation  the  privilege 
to  occupy  its  streets  for  the  same  purpose.      Clarksburg  Electric 
Light  Co.  v.  City  of  Clarksburg,  supra.     The  city  of  Aurora,  in 
view  of  its  want  of  power  to  grant  any  exclusive  right  to  the  use 
of  its  streets  for  telephone  purposes  by  the  appellant,  made  the 
reservation  contained  in  section  3  of  the  ordinance  of  September 
6,  1881,  as  above  quoted.     By  that  section  the  city  reserves  to 
itself  the  right  to  grant  authority  to  any  other  telephone  company 
than  the  appellant  to  erect  its  poles  and  string  its  wires  in  the 
streets  of  Aurora  "  whenever  requested,  so  as  not  to  interfere  with 
the  right  hereby  granted  to  the  Chicago  Telephone  Company,  its 
successors  and  assigns."      The  right  to  grant  the  same  privilege 
to  another  telephone  company  is  coupled  with  the  limitation  that 
the  right  granted  to  the  appellant  is  not  to  be  interfered  with. 
What,  then,  was  the  right  granted  by  the  ordinance  of  September 
6,  1881,  to  the  appellant  ?     Section  1  of  that  ordinance  provides 
"  that  the  Chicago  Telephone  Company,  its  successors  and  assigns 
be,  and  is  hereby,  granted  the  right  of  way  through  and  upon  the 
streets  and  alleys  and  public  grounds  of  the  city  of  Aurora,  in  tho 
county  of  Kane,  State  of  Illinois,  for  the  uses  and  purposes  therein 
and  thereon,  to  erect,  maintain  and  use  all  the  necessary  poles  and 
posts  of  wood,  iron  or  other  suitable  material  and  the  necessary 
wires  to  successfully  operate  and  use  a  system  of  telephones  or 
telephone  exchange  in  the  city  of  Aurora,"  subject  to  certain  pro- 
visions therein  set  forth,  such  as  that  the  appellant's  poles  and 
posts  shall  be  so  set  and  its  wires  so  placed  as  not  to  interfere  with 
travel,  and  that  the  parts  of  the  streets  used  by  the  appellant  shall 
he  kept  by  it  in  good  order  and  repair,  and  that  the  city  "  may  use 
said  poles  at  any  time  for  the  purpose  of  fire  alarm  telegraph," 
and  that  whenever  any  of  said  poles  shall  become  a  nuisance  the 
common  council  may  order  its  removal,  and  that  the  same  shall 
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be  SO  set  as  not  to  interfere  with  the  flow  of  water  in  any  gutter 
or  drain,  and  that  the  points  of  location  shall  be  determined  under 
the  direction  of  the  committee  on  streets  and  alleys  or  the  street 
commissioner.  Appellee,  therefore,  under  its  charter,  had  the 
right  to  construct  its  telephone  system  in  the  streets  and  alleys  of 
the  city,  provided  it  did  not  interfere  with  the  right  of  appellant 
to  erect  and  use  all  the  necessary  poles  and  wires  to  successfully 
operate  and  use  a  system  of  telephones  or  telephone  exchange  in 
the  city. 

The  material  question,  therefore,  is  whether,  under  the  evidence 
in  this  case,  the  appellee  has  so  used  and  constructed  its  telephone 
system  in  the  streets  of  the  city  of  Aurora  as  to  interfere  with  the 
right  of  appellant  to  erect  and  use  all  the  necessary  poles  and  neces- 
sary wires  to  successfully  operate  and  use  its  system  of  telephones. 
It  neciessarily  results  from  the  fact  that  the  city  has  a  right  to 
grant  the  privilege  of  operating  a  telephone  system  to  different 
companies,  that  there  will  necessarily  be  some  interference  by 
one  company  with  another.  Wherever  telephone  companies 
occupy  the  public  streets  with  their  poles  and  wires,  there  will,  as 
a  matter  of  course,  be  some  interference  between  them.  The 
thing  to  be  guarded  against  is  such  an  interference  as  will  prevent 
the  practical  operation  of  any  one  telephone  system.  In  other 
words,  it  was  and  is  the  duty  of  appellee  so  to  construct  and  use 
its  telephone  system  as  not  unnecessarily  and  unreasonably  to 
interfere  with  the  operation  by  appellant  of  its  system.  To  grant 
any  one  company  the  exclusive  right  to  use  the  streets  would  be  to 
establish  a  monopoly.  Joyce,  in  his  work  on  Electrical  Law  (sec. 
517), says: 

"Upon  the  question  of  interference  by  the  electric  light  wires  of  one  com- 
pany with  the  wires  of  another  electrical  company,  the  following  general 
rule  may  be  stated,  being  clearly  sustained  by  the  weight  of  authority.  As 
between  an  electric  light  company  and  another  electrical  company,  whether 
that  company  be  a  telegraph,  telephone,  or  an  electric  light  company,  prior 
authority  to  occupy,  or  prior  occupation  of  the  streets,  will  not  confer  upon 
such  company  an  exclusive  right.  The  right  of  the  prior  licensee,  however, 
must  not  be  substantially  invaded  by  the  later  company.  Such  subsequent 
licensee  is  under  the  duty  to  so  maintain  its  wires  and  lines  as  not  to  inter- 
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fere  with  the  right  of  the  prior  occupant  of  the  streets  to  properly  maintain 
iDd  operate  its  lines,  and  to  transact  the  business  it  is  authorized  by  its 
franchise  to  transact." 

In  the  recent  case  of  Louisville  Home  Tel.  Co.  v.  Cumberland 
Telegraph  &  Telephone  Co.  (decided  by  the  Federal  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit),  8  Am.  Electl.  Cas.  108,  49 
C.  C.  A.  524,  111  Fed.  663,  where  a  telephone  company  con- 
structed its  line  in  the  streets  of  a  city  under  a  franchise  granted 
therefor,  which  expressly  reserved  the  right  to  the  city  to  grant 
similar  rights  to  other  companies,  and  thereafter  a  franchise  was 
granted  to  a  second  company,  which  was  required  to  construct  its 
line  under  the  direction  of  the  board  of  public  works,  and  such 
board  required  its  line  on  certain  streets  to  be  placed  on  the  same 
side  and  over  the  same  space  occupied  by  the  first  company,  it  was 
said  by  the  court: 

The  circuit  court  appears  to  have  accepted  as  correct  the  contention  of  the 
complainant  that  by  its  prior  occupation  of  the  space  which  it  occupied  by 
erecting  its  poles,  cross-arms,  and  wires  over  a  width  of  eight  feet  and  at  the 
height  of  twenty-five  feet  it  acquired  an  exclusive  right  to  occupy  that  width 
of  space  from  the  ground  upward  without  limitation,  and  this  without  any 
intrusion  by  another  party.     ...     In  this  the  court  misconceived  the 
natnre  and  extent  of  the  rights  of  the  complainant.    It  may  properly  be  con- 
ceded that  its  prior  occupation  of  space,  under  the  franchise  granted  by  the 
■tttute  and  ordinance,  would  entitle  it  to  continued  enjoyment  thereof,  so 
long  as  it  continued  to  perform  its  obligations,  without  substantial  impair- 
ment.   But  its  right  is  not  absolutely  exclusive.     It  is  subject  to  such  inci- 
dents as  result  from  the  exercise  of  the  rights  of  other  parties  who  have 
acquired  a  valid  franchise  of  similar  character.    It  is  implied  in  such  grants 
u  were  here  made  to  the  first  company  that  the  grant  is  subject  to  such 
limitations  as  will  enable  another  company  to  enjoy  a  like  franchise,  and  no 
property  right  is  invaded  by  the  adoption  of  such  measures  by  the  second 
company  as  will  enable  it  to  exercise  its  privilege,  provided  there  is  no  un- 
reasonable and  unnecessary  invasion  of  the  operations  of  the  first  occupant. 
For  the  property  right  of  the  first  is  not  to  a  monopoly.     It  is  bound  to 
exercise  its  privilege  in  such  a  way  as  to  give  room  to  another  coming  in 
xmder  the  power  reserved*     In  the  present  case  the  common  council  of  the 
city  expressly  reserved  the  authority  to  grant  to  others,  if  it  should  deem 
it  for  the  public  interest,  the  same  privileges  in  its  streets  as  it  granted  to  the 
complainant.    ...    It  is  not  intended,  of  course,  to  say  that  the  first  occu- 
puit  may  be  despoiled,  or  the  substance  of  its  right  appropriated.     But  this 
<loe8  not  happen  from  merely  giving  place  to  a  rival  company,  whose  presence 
^'u  expressly  stipulated  for  by  the  contract,  nor,  probably,  if  the  presence 
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of  the  new  party  waa  the  result  of  the  exercise  of  a  power  reserved  by 
implication  in  such  a  grant  of  privileges."  Cumberland  Telegraph  d  Tele- 
phone Co.  V,  United  Electric  R,  Co,  (C.  C.)  3  Am.  ElecU.  Cas.  408,  42  Fed. 
273,  12  L.  R.  a.  544;  Rocky  Mountain  Bell  Tel,  Co,  v.  Salt  Lake  City  Ry,  Oo,, 
(Utah),  3  Am.  Electl.  Cas.  350;  Western  Union  Tel  Co.  v.  Ouemeey  d  S. 
Electric  Light  Co.,  3  Am.  Electl.  Cas.  425,  46  Mo.  App.  120;  Illinoia  Cent,  jB. 
Co.  V.  City  of  Chicago^  141  111.  586,  30  N.  £.  1044,  17  L.  R.  A.  530. 

In  Illinois  Cent.  R,  Co,  v.  City  of  Chicago,  supra,  where  a 
court  of  equity  was  asked  to  grant  an  injunction  against  inter- 
ference with  the  operation  of  a  railway  at  a  street  crossing,  we  said 
(page  603,  141  111.,  page  1048,  30  N.  R,  17  L.  R  A.  530) : 

"It  is  well  understood  that  the  track  or  right  of  way  cannot,  in  the  nature 
of  things,  be  restored  to  the  same  state  of  usefulness  with  the  street  thereon 
as  before.  It  is  to  be  restored  so  as  not  to  impair  its  usefulness  more  than 
is  necessary  in  view  of  its  use  for  the  purposes  of  a  street,  subject  to  the  use 
by  the  railroad  company.  It  is  not  to  be  rendered  less  useful,  except  in  so  far 
as  diminished  safety  and  convenience  are  inseparable  from  its  use  by  the 
public  as  a  street  crossing.  It  is  not  expected  that  the  crossing  can  be  so 
restored  as  to  obviate  all  danger,  or  delay,  or  inconvenience.  It  is  only  neces- 
sary that  there  should  be  no  unreasonable  impairment  of  the  usefulness  of  the 
railroad  right  of  way." 

One  of  the  interferences  with  appellant's  system  of  telephone 
which  is  charged  against  appellee  is  that  in  many  of  the  streets 
of  the  city  appellee  has  erected  its  telephone  poles  and  strung  its 
telephone  wires  upon  the  same  side  of  the  street  where  the  tele- 
phone poles  and  wires  of  appellant  are  set  and  strung,  and  that 
appellee  has  been  guilty  of  overbuilding  the  poles  and  wires  and 
telephone  system  of  appellant;  that  is  to  say,  that  it  has  strung 
its  wires  above  the  telephone  wires  of  appellant,  instead  of  string- 
ing them  below  the  same.  In  other  words,  appellee  is  charged  by 
appellant  with  "  overbuilding  "  and  "  paralleling,"  as  the  terms 
are  used  by  the  expert  witnesses.  If  the  city  has  no  right  to 
grant  the  exclusive  use  of  the  street  to  one  telephone  company, 
and  has  the  right  to  grant  the  use  thereof  to  two  or  more  telephone 
companies,  then  the  right  of  a  later  telephone  company,  coming 
into  the  street,  to  place  its  telephone  lines  upon  the  same  side  of 
the  street  with  the  telephone  company  coming  earlier  therein, 
necessarily  results  as  a  matter  of  course.  There  are  only  two  sides 
to  each  street,  and,  if  there  are  more  than  two  telephone  com- 
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panies,  two  of  them  must  necessarily  be  on  the  same  side  of  the 
street.      If  one  telephone  company  has  no  right  to  the  exclusive 
use  of  the  street,  it  has  no  right  to  the  exclusive  use  of  one  side 
of  the  street     In  the  case  at  bar  the  evidence  shows  that  on  many 
of  the  principal  residence  streets  in  the  city  appellant  has  its 
poles  and  wires  set  and  strung  upon  both  sides  of  the  street. 
Necessarily,  therefore,  in  such  cases  the  appellee  was  obliged  to 
be,  for  a  part  of  the  route  at  any  rate,  upon  the  same  side  of  the 
street  with  appellant.     In  the  case  already  referred  to  of  Louis- 
ville Home  Tel.  Co,  v.  Cumberlcmd  Telegraph  &  Telephone  Co., 
supra,  it  appeared  that  the  second  company  placed  its  line  of 
poles  and  wires  on  the  same  side  of  the  street  occupied  by  the  first 
company,  and  this  was  there  held  to  be  no  substantial  interference 
with  the  rights  of  the  first  company.     The  right  of  the  appellee  to 
be  upon  the  same  side  of  the  street  with  the  appellant  is  substan- 
tially conceded  by  appellant  in  its  bill,  because  it  therein  avers 
that "  it  was  and  is  the  duty  of  said  Northwestem  Telephone  Com- 
pany to  so  construct  its  lines  as  not  to  unnecessarily  interfere  with 
the  system  and  lines  of  your  orator ;  that  it  was  and  is  the  duty 
of  said  defendant  company  in  the  construction  of  its  lines,  in 
cases  where  it  is  absolutely  necessary  to  cross  or  parallel  the  lines 
of  your  orator,  to  underbuild  the  lines  of  your  orator.'^      This 
allegation  is,  in  effect,  an  admission  that,  where  it  is  absolutely 
necessary,  appellee  can  parallel  appellant's  lines  of  wires ;  that  is, 
can  be  upon  the  same  side  of  the  street  with  appellant. 

Appellant,  in  addition  to  the  contention  that  appellee  should 
not  be  upon  the  same  side  of  the  street  with  it,  contends  that  it 
should  not  overbuild  appellant's  telephone  system;  that  is,  that 
it  should  not,  by  the  use  of  higher  poles  than  those  of  appellant, 
string  its  wires  above  those  of  appellant.  Appellant  contends 
that  appellee  should  underbuild,  instead  of  overbuilding;  that  is, 
should  string  its  wires  under  those  of  appellant,  instead  of  string- 
ing them  over  those  of  appellant.  The  testimony  shows  that  there 
are  in  the  streets  of  Aurora  some  nine  companies  or  interests  mak- 
ing use  of  the  streets  for  the  purpose  of  erecting  poles  and  string- 
ing wires,  to  wit,  appellant  and  appellee,  the  city  arc  light  system, 
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the  city  fire  alarm  system,  the  city  police  alarm  system,  the 
Western  Union  Telegraph  Company,  the  Postal  Telegraph  Com- 
pany, the  Aurora  Electrict  Light  &  Power  Company,  and  the 
street  railway  company.  The  wires  of  the  Aurora  Street  Rail- 
way, the  Aurora  Electric  Light  &  Power  Company,  and  the 
Aurora  electric  lights  carry  high  potential  currents  of  electricity, 
while  the  wires  of  the  telegraph  companies,  of  the  city  police 
alarm  and  city  fire  alarm,  and  the  wires  both  of  appellant  and 
appellee  carry  low  potential  currents  of  electricity.  The  proof 
shows  that  in  the  proper  construction  of  overhead  system  of  wires 
the  different  high  potential  systems  of  wires  should  be  placed  on 
one  side  of  the  street  by  themselves,  and  the  different  low  potential 
systems  of  wires  should  be  placed  on  the  other  side  of  the  street 
by  themselves.  The  reason  of  this  is,  as  stated  by  the  different 
experts,  that,  if  the  wires  of  the  high  potential  system  drop  and 
oome  in  contact  with  the  wires  of  a  low  potential  system,  the  high 
potential  current  of  electricity  is  thus  conveyed  from  the  hi^ 
potential  wires  into  the  wires  of  the  low  potential  system,  and 
damage  and  injury  to  life  and  property  are  liable  to  follow  such 
a  contact.  But  if  a  wire  conveying  a  low  potential  current  of 
electricity  drops  down  upon  another  wire  conveying  a  low  potential 
current  of  electricity,  no  harm  is  ordinarily  done,  except  that  the 
two  wires,  forming  a  contact,  disarrange  the  service  of  eadb  until 
the  two  wires  are  separated.  Thus,  if  a  wire  of  one  telephone 
system  drops  upon  a  wire  of  another  telephone  system,  the  tele- 
phones along  the  lines  of  each  of  these  two  wires  will  not  work 
properly  until  the  wires  are  separated.  So,  on  the  other  hand,  if  a 
wire  conveying  a  high  potential  current  of  electricity  drops  upon 
another  wire  conveying  a  high  potential  current  of  electricity,  no 
particular  harm  is  ordinarily  done  further  than  perhaps  the  burn- 
ing of  a  fuse,  or  something  of  that  kind.  Inasmuch  as  the  wires 
both  of  appellant  and  of  appellee  convey  low  potential  currents  of 
electricity,  the  dropping  of  the  wire  of  one  upon  the  other  would 
do  no  particular  harm.  The  evidence  shows  that  in  many  in- 
stances, and  on  many  streets,  appellee  overbuilt  appellant's  sys- 
tem, or  strung  its  wires  above  those  of  appellant  on  the  same  side 
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of  the  street  with  the  appellant,  because,  if  it  had  crossed  the 
street  with  its  wires  and  strung  them  on  the  opposite  side  of  the 
street,  it  would  have  been  obliged  to  string  them  above  wires  con- 
veying high  potential  currents  of  electricity.  This  would  lead 
to  the  risks  and  dangers  necessarily  arising  from  the  falling  of  a 
wire  conveying  a  low  potential  current  of  electricity  upon  a  wire 
conveying  a  high  potential  current  of  electricity. 

It  is  impossible  for  us,  within  the  limits  of  this  opinion,  to 
examine  all  the  evidence  in  this  immense  record  in  regard  to  the 
various  points  of  alleged  interference  to  which  attention  is  called 
in  the  argument.  We  will  only  refer  to  one  instance.  When 
appellee  constructed  its  system  of  poles  and  wires  on  Rathbone 
avenue  in  Aurora,  if  found  that  the  city  of  Aurora  had  a  line  of 
poles,  supporting  its  high  potential  city  arc  lights,  along  the  north 
side  of  the  avenue  for  a  distance  of  one-half  or  three-fourths  of  a 
mile.;  that  appellant  had  overbuilt  the  city  arc  light  wires  along 
the  entire  north  side  of  the  avenue  to  a  distance  of  about  half  a 
mile,  and  then  its  wires  crossed  from  the  north  to  the  south  side 
of  Bathbone  avenue,  and  continued  along  the  south  side  a  distance 
of  six  spans.  The  ordinance  of  August  7,  189&,  under  which 
appellee  constructed  its  telephone  system,  provided  that  its  work 
should  be  constructed  under  the  supervision  of  the  city  electrician. 
Hie  evidence  shows  that,  wherever  it  has  constructed  its  system, 
appellee  has  acted  under  the  instructions  of  the  city  electrician. 
It  was  instructed  by  the  city  electrician  to  build  its  line  along  the 
entire  south  side  of  Rathbone  avenue.  When  it  came  to  the  six 
spans  where  appellant,  crossing  over  from  the  north  to  the  south 
side  of  the  avenue,  had  built  its  system  on  the  south  side  of  the 
avenue,  it  was  obliged  to  overbuild  the  wires  of  appellant  for  the 
distance  of  this  space  of  six  spans.  The  direction  of  the  city 
electrician  that  appellee  should  build  its  line  on  Bathbone  avenue 
on  the  south  side  of  the  street  compelled  it  to  be  on  the  same  side 
of  the  street  with  appellant  so  far  as  the  six  spans  in  question  were 
concerned,  inasmuch  as  the  latter  were  upon  the  south  side  of  the 
avenue.  Appellee  was  obliged  to  overbuild,  rather  than  under- 
buildy  the  appellant's  telephone  line  for  the  distance  of  these  six 
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spans  for  the  following  reason:     By  section  2  of  the  ordinance 
of  August  7,  1899,  it  was  provided  that  appellee,  its  successors 
and  assigns,  '^  shall  be  subject  to  all  ordinances  now  in  force,  or 
that  may  hereafter  be  passed,  relative  to  the  use  of  the  public 
streets  and  alleys  of  said  city,"  etc.      On  February  4,  1884,  the 
city  of  Aurora  passed  an  ordinance  providing  as  follows :    "  When 
such  permission  shall  be  granted  by  common  council,  the  setting  of 
such  poles  shall  be  under  the  supervision  and  direction  of  the  com- 
mittee on  streets  and  alleys.      The  wires  of  such  line  shall  be 
placed  on  straight  poles  not  less  than  30  feet  in  height  about  the 
ground."     Where  appellant  had  erected  its  telephone  system  on 
the  south  side  of  Rathbone  avenue  for  the  distance  of  the  six 
spans  in  question,  it  had  used  poles  only  30  feet  long,  5  feet  of 
which  were  in  the  ground  and  only  25  feet  above  the  surface 
thereof.      It  was,  therefore,  impossible  for  appellee  to  string  its 
wires  under  those  of  appellant  upon  this  avenue;  or,  in  other 
words,  it  was  impossible  for  it  to  use  the  system  of  underbuilding 
in  view  of  the  general  ordinance  of  February  4,  1884,  which  re- 
quire it  to  use  poles  not  less  than  30  feet  in  height  above  the 
ground.     If  it  had  adopted  the  system  of  underbuilding,  it  would 
have  been  obliged  to  string  its  wires  at  a  distance  of  less  than  25 
feet  from  the  ground.      In  other  words,  the  requirement  of  the 
ordinance  of  February  4,  1884,  that  appellee  should  use  30-foot 
poles,  required  it,  in  the  case  of  Rathbone  avenue,  to  overbuild, 
rather  than  underbuild.     The  same  state  of  facts  exists  at  almost 
every  point  of  alleged  interference  as  is  thus  shown  to  exist  on 
Rathbone  avenue.      That  is  to  say,  appellee  was  obliged  for  a 
certain  distance  to  be  on  the  same  side  of  the  street  with  appellant 
because  of  the  instructions  of  the  city  electrician,  and  it  was 
obliged  to  overbuild,  rather  than  to  underbuild,  because  appellant 
had  made  use  of  poles  only  30  feet  long,  5  feet  of  which  were 
underground. 

Appellant  complains  that  one  of  the  dangers  resulting  from  the 
overbuilding  of  its  wires  by  the  wires  of  appellee  is  that  some 
wire  of  appellee  is  liable  to  break  and  fall  down  and  come  in  con- 
tact with  the  appellant's  wires ;  but,  as  we  understand  the  evidence, 
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such  contact  between  the  wires  of  appellee  and  appellant,  both 
being  wires  of  low  potential  system,  would  be  harmless,  unless  the 
same  wire  of  appellee,  at  some  other  point  in  the  city,  should 
break  and  form  a  contact  with  a  high  potential  wire,  thus  con- 
veying the  high  potential  current  of  electricity  through  the  wire 
of  appellee  into  the  wire  of  appellant.  In  other  words,  one  of 
appellee's  wires  must  first  come  in  contact  with  a  high  potential 
current  of  electricity  at  some  place  in  the  city,  and,  while  that 
contact  continues,  the  same  wire  of  appellee  must  fall,  and  come 
in  contact  with  some  wire  of  appellant  at  a  point  where  appellee's 
wires  overbuild  those  of  appellant  Thus,  in  order  to  produce  the 
danger  anticipated  by  appellant  from  the  contact  in  question,  two 
accidents  must  happen — one,  that  at  some  place  in  the  city  appel- 
lee's wire  breaks  and  comes  in  contact  with  a  high  potential  cur^ 
rent;  and,  second,  that  when  appellee's  wire  is  so  charged  with 
such  high  potential  current,  it  will  break  and  fall  upon  the  wire 
of  appellant  where  it  overbuilds  the  latter.  The  probability  of 
these  two  accidents  happening  at  the  same  time  is  too  remote  and 
nncertain  to  justify  *the  issuance  of  an  injunction  against  such 
overbuilding  by  appellee. 

Complaint  is  also  made  that  at  street  crossings  or  intersections 
appellee's  wires  would  become  interlaced  with  the  wires  of  appel- 
lant It  is  manifest  that,  where  one  street  crosses  another  and 
upon  both  sides  of  both  streets  are  poles  and  wires  carrying  both 
low  and  high  potential  currents  of  electricity,  the  wires  must 
necessarily  cross  each  other,  and  overbuilding  and  underbuilding 
become  absolutely  necessary.  There  is  no  evidence  in  this  record 
that  any  system  of  wires  in  Aurora  has  ever  interlaced  with  any 
other  system,  either  of  appellant  or  appellee,  or  any  other  system 
of  either  a  high  or  low  potential  current.  The  evidence  tends  to 
show  that  at  intersections  where  the  poles  of  appellee  crossing  the 
poles  and  wires  of  appellant  were  of  the  same  height  as  the  poles 
of  appellant,  appellee's  vnres  were  inclosed  in  cables,  and  crossed 
the  wires  of  appellant  at  these  points  in  such  cables  several  feet 
below  the  wires  of  appellant  In  this  way  the  danger  of  inter- 
lacing has  been  avoided. 
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A  further  contention  is  that  appellee  has  erected  two  or  three 
"  distributing  poles,"  as  they  are  called,  in  the  business  district 
of  the  city,  on  one  side  of  a  certain  street  or  streets,  and  from  the 
top  of  these  poles  has  extended  drop  wires  to  high  buildings  on  the 
opposite  side  of  such  street  or  streets  for  the  purpose  of  extending 
its  wires,  so  as  to  reach  the  business  places  of  its  subscribers ;  and 
that  such  drop  wires  will  be  likely  to  sag  and  fall  down  over  the 
high  potential  wires  on  the  opposite  side  of  the  street  or  the  hi^ 
potential  trolley  wires,  and  thus  come  in  contact  with  the  wires 
of  appellant.  The  evidence  shows  that  these  drop  wires  are 
placed  so  far  above  the  wires  of  appellant,  at  a  distance  at  some 
points  of  some  10  or  15  feet,  that  they  could  not  sag  or  bend 
enough  to  reach  appellant's  wires  directly  below  the  tops  of  the 
distributing  poles  of  appellee.  It  appears,  however,  that  if  there 
was  a  possibility  of  such  a  result,  it  could  be  avoided  by  the 
placing  by  appellant  of  a  system  of  "  guard  wires,'*  as  they  are 
called,  directly  above  its  top  wires,  extending  from  one  pole  to 
another,  so  as  thereby  to  secure  protection  against  contact,  by 
means  of  sagging,  between  the  wires  of  appellant  and  the  wires 
of  appellee.  There  is  evidence  tending  to  show  that  appellant 
refused  to  make  use  of  these  guard  wires,  or  to  permit  appellee 
to  place  them  in  the  proper  position.  It  also  appears  from  the 
evidence  that  appellee,  in  most  cases  where  it  has  wires  dropped 
from  the  street  to  the  houses  of  subscribers,  uses  what  is  known 
as  a  "  double-twisted,  duplex,  insulated,  hard  drawn,  copper  wire," 
and  that  this  insulation,  in  case  of  contact  between  one  of  the  drop 
wires  and  some  high  potential  wire  and  also  a  wire  of  appellant, 
would  protect  appellant  from  receiving  the  high  potential  current 
of  electricity  from  the  high  potential  wire.  It  is  true  that  this 
insulation  does  not  always  secure  the  protection  desired,  but  that 
a  high  potential  current  of  electricity  will  pass  through  the  insula- 
tion on  wires  is  a  mere  possibility,  and  not  a  probability.  It 
must  also  be  observed  that  the  buildings  into  which  the  wires  enter 
are  protected  to  a  large  extent  by  the  use  of  what  is  known  as 
"  fuses."  A  fuse  is  a  piece  of  wire  about  six  inches  in  length, 
made  of  very  soft  material,  which  melts  when  it  comes  in  contact 
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with  a  higb  potential  current  of  electricity.  It  appears  from  the 
evidence  that  the  wires  of  appellant  are  fused  before  they  enter 
the  houses  of  its  diiferent  subscribers,  so  that,  if  a  high  potential 
current  of  electricity  is  conveyed  to  the  wires  of  appellant,  it  is 
prevented  from  entering  the  building  or  switchboard  at  its  central 
station  by  a  double  system  of  fuses,  and  is  prevented  from  enter- 
ing the  building  of  a  subscriber  by  a  single  fuse.  It  is  true,  as 
is  shown  by  the  testimony,  that  sometimes  a  high  potential  cur- 
rent of  electricity  has  been  known  to  jump  one  of  these  fuses 
without  melting  it,  but  the  happening  of  such  an  occurrence,  while 
possible,  is  not  probable. 

The  ordinance  of  August  7,  1899,  under  which  appellee  has 
placed  its  j)oles  and  wires  in  the  streets  of  the  city,  provides,  in 
section  2  thereof,  that: 

"All  such  line  or  lines  or  other  electrical  conductors  shall  be  placed  in  un- 
derground conduits  within  the  'fire  limits'  district,  and  outside  said  'fire 
limits'  district  the  said  Northwestern  Telephone  Company  may  erect,  main- 
tain and  operate  a  system  of  poles,  wires  and  cables  for  the  transmission  of 
tound,  signals  and  intelligence  in  all  the  streets,  avenues,  aUeys  and  other 
pabUc  ways  in  said  city  of  Aurora." 

But  section  3  provides : 

'That  the  said  Northwestern  Telephone  Company,  its  successors  and  assigns, 
•hall  for  the  purpose  of  reaching  and  connecting  its  subscribers  have  the 
right  to  bring  said  wires,  cables  or  other  electrical  conductors  to  the  surface 
in  every  block  located  within  the  'fire  limits'  district,  and  maintain  the  same 
on  such  poles  as  may  be  necessary  to  accomplish  said  purpose:  provided, 
however,  that  in  no  case  shall  any  wire,  cable  or  other  electrical  conductor 
be  carried  over  ground  beyond  the  limits  of  the  block  within  which  they  are 
brought  to  the  surface." 

The  distributing  poles  in  question  were  located  at  the  points 
where  the  underground  wires  of  appellee  emerged  from  its  under- 
ground cable,  and  the  location  of  these  poles  by  the  appellee  was 
made  under  the  direction  of  the  city  electrician  and  the  chairman 
of  the  street  and  alley  committee.  The  evidence  tends  very 
strongly  to  show  that  these  poles  were  so  located  and  constructed, 
and  the  drop  wires  from  them  so  extended,  as  to  secure  as  great 
VOL.  vin — 7 
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safety  as  possible,  and  to  avoid  as  much  as  possible  the  danger  of 
contact,  by  sagging  or  otherwise,  with  appellant's  wires,  or  the 
wires  of  any  of  the  other  systems  in  the  street. 

The  appellant  also  complains  that  in  certain  alleys  where  appel- 
lant has  a  line  of  poles  on  one  side  of  the  alley  appellee  has  con- 
structed its  line  of  poles  on  the  opposite  side  at  the  same  height, 
and  that  the  drop  wires  from  the  tops  of  these  poles  of  appellee, 
in  crossing  to  the  subscribers  on  the  side  of  the  alley  occupied  by 
the  appellant,  will  pass  through  and  interlace  the  wires  of  appel- 
lant. The  proof  shows  that  in  such  instances  the  appellee,  in 
running  one  of  its  drop  wires  from  the  top  of  its  pole  to  a  sub- 
scriber on  the  side  of  the  alley  occupied  by  the  appellant,  runs 
such  drop  wire  down  its  pole  to  a  point  lower  than  the  lowest  lead 
of  appellant,  and  then  from  such  point  lower  down  on  its  pole 
runs  its  drop  wire  beneath  the  lead  wire  of  the  appellant  on  the 
opposite  side  of  the  alley.  This  leaves  an  abundance  of  dearanoe 
between  appellee's  drop  wires  and  the  wires  of  appellant.  The 
course  thus  pursued  is  in  accordance  with  the  practice  in  sudi 
cases,  and  in  accordance  with  approved  telephone  construction. 

There  is  evidence  showing  that  if,  in  extending  its  line  of  poles 
and  wires  along  one  side  of  a  street,  appellee  should  cross  to  the 
other  side  of  the  street,  in  order  to  avoid  overbuilding  appellant's 
wires,  appellee  would  be  obliged  to  make  a  bend  in  its  line  of  wire 
in  going  from  one  side  of  the  street  to  the  other,  and  a  second 
bend  in  continuing  along  the  side  of  the  street  to  which  the  cross- 
ing was  made.  According  to  the  testimony,  approved  telephone 
construction  requires  that  no  more  bends  should  be  made  in  the 
wires  than  are  necessary.  In  most  cases  where  it  is  insisted  by 
appellant  that  appellee  should  have  crossed  to  the  other  side  of 
the  street,  instead  of  placing  its  poles  and  wires  on  the  same  side 
of  the  street  with  appellant,  appellee  would  have  been  obliged  to 
place  its  wires  directly  above  the  high  potential  wires  strung  upon 
the  opposite  side  of  the  street.  The  proof  shows  that  it  would  be 
a  violation  of  safe  telephone  construction  to  cross  the  street  at 
such  a  point,  and  overbuild  such  high  potential  wires.  The  proof 
shows,  also,  that  it  is  the  common  practice  to  overbuild  systems 
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of  low  potential  wires  with  other  systems  of  low  potential  wires. 
Indeed,  the  second  proviso  of  section  1  of  the  ordinance  of  Sep- 
tember 6,  1881,  which  constitutes  the  appellant's  authority  to  be 
in  the  streets  of  Aurora  provides  "  that  the  city  of  Aurora  may 
use  said  poles  at  any  time  for  the  purpose  of  fire  alarm  telegraph." 
Appellant  was  thus  required  by  said  ordinance  to  allow  the  city 
to  use  its  poles  for  the  purposes  of  a  fire  alarm  telegraph.     It  is 
conceded  that  the  fire  alarm  telegraph  carries  a  low  potential  cur- 
rent of  electricity,  and  thus,  by  the  very  terms  of  appellant's  ordi- 
nance, two  systems  of  low  potential  wires  are  allowed  to  be  con- 
structed ui>on  the  same  line  of  poles.    A  "  zone  "  has  been  defined 
to  be  an  air  space,  so  arranged  that,  in  case  of  a  breakage  of  any 
wire  at  any  point,  that  wire  would  come  in  contact  with  a  wire 
of  another  system,  either  by  being  blown  against  it,  or  by  fall- 
ing directly  on  it  by  weight  of  gravity.      Where  two  leads  of 
wires  are  said  to  be  in  the  same  zone,  they  are  in  that  proximate 
relation  to  each  other  that  a  contact  is  possible  between  the  two 
systems  by  falling  wires.      While  we  have  been  referred  to  no 
case  by  counsel  were  an  injunction  has  been  asked  or  granted 
restraining  one  low  potential  system  of  wires  from  using  the  same 
zone  occapied  by  another  low  potential  system,  yet  it  cannot  be 
presumed  that  the  occupancy  of  the  same  zone  by  two  low  potential 
systems  of  wires  is  unlawful,  in  view  of  the  fact  that  the  practice 
of  such  occupancy  is  almost  universally  adopted  in  telephone  con- 
struction.    The  record  contains  many  instances  where,  in  the  city 
of  Aurora,  appellant  has  pierced  and  overbuilt  lines  of  high 
potential  wires.     If  appellant  thus  consents  both  to  overbuilding 
and  underbuilding  in  its  relations  with  other  companies  constructr 
ing  poles  and  wires  in  the  streets  of  Aurora,  it  is  difficult  to  see 
why  it  objects  to  the  overbuilding  of  its  line  of  wires  on  certain 
streets  by  the  appellee.     The  proof  tends  to  show  that  in  construct- 
ing its  lines  the  appellee  has  made  use  of  safe  and  approved 
methods  of  construction,  and  that  its  construction,  both  as  to  its 
methods  and  location,  has  been  approved  by  the  city  council  of 
Aurora. 
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On  December  20^  1900,  the  city  council  of  Aurora  passed  a 
second  ordinance,  the  first  and  second  sections  of  which  are  as 
follows : 

''Section  1.  That  all  the  acta  of  the  Northwestern  Telephone  Company, 
which  have  been  by  it  done  under  the  provisions  of  an  ordinance  of  this  city, 
passed  by  the  city  council  on  the  7th  day  of  August,  A.  D.  1899,  and  ap- 
proved by  the  mayor  of  this  city,  August  12,  A.  D.  1899,  entitled  'An  ordi- 
nance granting  to  the  Northwestern  Telephone  Company  certain  rights  in  the 
city  of  Aurora,'  and  numbered  630,  be  and  the  same  are  hereby  ratified,  ap- 
proved and  confirmed  by  this  council,  and  the  license,  grant,  right  and  privi- 
leges by  said  ordinance  granted  to  the  Northwestern  Telephone  Company  by 
name,  are  hereby  expressly  given  and  granted  to  the  Northwestern  Telephone 
Company,  a  corporation. 

"Sec.  2.  That  in  addition  to  such  ratification  of  said  acts  of  the  said  North- 
western Telephone  Company  and  the  regrant  herein  made  to  said  the  North- 
western Telephone  Company,  it  is  hereby  ordained  that  permission  and 
authority  be  and  the  same  is  hereby  granted  to  the  Northwestern  Telephone 
Company,  its  successors  and  assigns,  to  construct,  operate,  maintain  and 
repair,"  etc.,  its  telephone  system. 

The  original  ordinance,  granting  the  franchise  to  the  company, 
is  inserted  in  the  same  words  as  those  used  in  the  original  ordi- 
nance, and  the  ordinance  granting  the  second  franchise  was  passed 
by  a  unanimous  vote.  At  a  meeting  of  the  city  council  held  on 
February  4,  1901,  the  following  resolution  was  adopted  unani- 
mously, to  wit: 

"Resolved,  that  we  hereby  approve  and  accept  of  the  location  and  eon- 
Btruction  of  the  lines  of  poles  and  wires  of  the  Northwestern  Telephone  Com- 
pany, .  .  .  together  with  the  location  and  construction  of  the  two  dis- 
tributing poles,"  etc. 

Even  if  it  be  true,  as  is  charged  by  the  appellant,  that  appellee 
did  not  in  all  respects  follow  the  written  permit  executed  to  it  by 
the  committee  on  streets  and  alleys  before  it  began  the  construc- 
tion of  its  telephone  system,  yet  such  variation  from  the  terms 
of  the  permit  was  cured  by  the  subsequent  approval  of  the  city, 
and  by  the  action  of  the  appellee  in  obedience  to  the  instructions 
of  the  city  electrician  and  the  committee  on  streets  and  alleys. 
The  fee  of  the  streets  is  in  the  city.  Cities  are  given  exclusive 
control  over  the  streets  and  alleys  within  their  corporate  limits. 
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It  follows,  as  a  general  rule,  that  a  court  of  equity  will  not  inter- 
fere with  the  city's  control  over  the  use  of  its  streets,  unless  the 
exercise  of  such  power  hy  the  city  is  ahused  to  the  oppression  of 
persons  or  corporations  having  rigjits  in  the  street,  or  unless  the 
action  of  the  city  in  such  respect  is  fraudulent  or  grossly  wrong 
and  unjust.     Western  Union  Tel.  Co.  v.  Chiemsey  &  8.  Electric 
Light  Co.,  3  Am.  Electl.  Cas.  42&,  46  Mo.  App.  120 ;  City  of  Mt. 
Carmel  v.  Shaw,  155  111.  37,  39  N.  E.  584,  27  L.  R  A.  580,  46 
Am.  St.  Rep.  311;  Canal  Com'rs  v.  Village  of  East  Peoria,  179 
IIL  214,  53  N.  E.  633.     There  is  evidence  in  the  record  tending 
to  show  that  the  appellant  itself  offered  a  joint  occupancy  of  its 
poles  by  itself  and  other  persons  and  corporations  making  use  of 
the  streets  of  the  city  for  the  purpose  of  conveying  currents  of 
electricity.     While  it  is  true  that,  in  a  certain  sense,  every  case 
of  overbuilding  or  underbuilding  or  joint  occupancy  is  an  inter- 
ference, yet  it  is  liot  necessarily  an  unnecessary  and  unreasonable 
interference.     Appellant's  right  was  not  to  operate  its  telephone 
system  in  Aurora  free  from  any  interference  whatever,  but  so  as 
to  be  free  from  unreasonable  or  unnecessary  interference ;  or,  in 
other  words,  such  interference  as  would  prevent  the  practical 
operation  of  its  telephone  system.     After  a  careful  examination 
of  all  the  evidence,  we  are  of  the  opinion  that  the  construction  of 
its  poles  and  wires  in  the  streets  of  Aurora  for  telephone  purposes 
by  the  appellee  has  not  been  an  unnecessary  and  unreasonable  in- 
terference with  the  appellant's  rights.    Most  of  the  dangers  com- 
plained of  by  appellant  are  such  as  are  necessarily  incident  to 
overhead  construction  which  takes  place  when  more  than  one  tele- 
phone system  occupy  the  streets  of  a  city.     Appellant  has  not 
shown  that  there  has  been  any  serious  injury  inflicted  upon  it  by 
the  appellee.    The  injuries  of  which  it  complains  are  problematic 
in  character,  and  the  dangers  which  it  fears  are  remote  and  im- 
probable.   It  is  well  settled  that  a  court  of  chancery  will  not  grant 
an  injunction  to  allay  the  fears  and  apprehensions  of  individuals, 
and  will  only  grant  protection  against  acts  which  are  not  only 
threatened,  but  will  in  all  probability  be  committed  to  the  injury 
of  the  petitioner  or  complainant.    16  Am.  &:  Eng.  Ency.  Law  (2d 
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ed.),  pp.  360,  861.  In  Western  Union  Tel  Co.  v.  Cha/mplain 
Electric  Light  Co.,  1  Am.  Electl.  Cas.  822,  it  was  held  that  the 
courts  will  not  interfere  with  the  exercise  by  municipal  authorities 
of  their  power  to  regulate  the  erection  and  maintenance  of  wires 
in  the  streets ;  that  they  will,  however,  in  a  proper  case,  as  between 
two  parties  maintaining  electrical  wires  in  the  streets,  restrain 
the  one  which  so  places  or  uses  its  wires  as  to  in j lire  the  other; 
but  it  was  also  held  in  the  same  case  that  the  danger  from  breaks 
and  falling  wires  during  storms  is  so  uncertain  and  indefinite  that 
a  court  cannot  take  that  into  consideration  in  determining  the 
question  whether  an  injunction  should  be  issued.  In  Louisville 
Home  Tel.  Co.  v.  Cumberland  Telegrwph  &  Telephone  Co.,  supra, 
it  was  said : 

*'Mere  inoonvenience  will  not  afford  ground  for  complaint.  The  injury  must 
be  grave,  and  unwarranted  by  the  requirements  necessary  to  such  further 
exercise  of  the  municipal  authority  in  that  direction  as  nuiy  be  deemed  ex- 
pedient. The  evidence  in  the  record  leaves  no  doubt  whatever  in  our  minds 
that  the  inconveniences  likely  to  be  suffered  by  the  Cumberland  Company  in 
consequence  of  the  proposed  construction  by  the  Home  Company  are  com- 
paratively trivial.  The  affidavits  of  experts  and  practical  men  show  that  the 
practice  of  constructing  a  system  of  lines  by  one  company  above  the  lines  of 
another  is  very  common  in  many  cities,  which  are  enumerated,  especially 
where  both  are  telephone  systems;  and  no  substantial  inconvenience  has  been 
found  to  result.  The  city  at  all  times  has  the  power  of  regulation.  It  may 
not  be  arbitrarily  exercised,  but  within  reasonable  bounds  the  city  authority 
may  rightfully  designate  in  what  manner  the  public  interests  require  public 
services  to  be  rendered,  to  the  extent,  at  least,  of  determining  in  what  part 
of  a  street  the  facilities  shall  be  located;  and  presumptively  this  exercise  of 
the  police  power  is  valid." 

The  writ  of  injunction  will  "  not  be  issued  upon  the  bare  possi- 
bility of  an  injury,  or  upon  any  unsubstantial  or  unreasonable 
apprehension  of  it.  The  injury,  too,  must  be  real,  not  merely 
theoretical."  Sherman  v.  Clark,  4  Nev.  138,  97  Am.  Dec  516 ; 
Lorenz  v.  Waldron,  96  Cal.  243,  31  Pac.  54;  Louisville  Bagging 
Mfg.  Co.  V.  Central  Pass.  By.  Co.,  3  Am.  Electl.  Cas.  236. 

The  judgment  of  the  Appellate  Court  is  affirmed.  Judgment 
affirmed. 
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!N0BTHW£ST£BN    TELEPHONE    ExCH.    Co.    V.    TwiN    CiTY    TeXJS- 

PHONE  Co. 

Minnesota;  Supreme  Court, 

1.  Pbios  occupaitcy  ;  effect. — ^In  the  absence  of  positive  regulation  by  statute 

or  ordinance  controlling  the  construction  of  telephone  lines  in  a  munici- 
pality, the  party  first  lawfully  installing  its  lines  acquires  a  superior 
right  to  erect  poles  and  wires  in  streets  which  forbids  a  subsequent 
occupant  for  the  same  purposes  to  interfere  therewith. 

2.  NONiNTEBFEBENCE  BY  SUBSEQUENT  OCCUPANT. — The  prior  lawful  occupaucy 

of  urban  streets  by  a  telephone  company  will  not  necessarily  create  a 
monopoly  of  all  the  aerial  space  which  it  appropriates,  but  may  give  such 
occupant  such  substantial  rights  in  the  conduct  of  its  business  as  may 
be  required  in  the  growth  and  extension  of  the  same  to  meet  the  imme- 
diate demands  of  the  public  service  subject  to  the  right  of  the  courts  to 
restrain  another  telephone  company  from  unnecessary  interference  there- 
with. 
3.  Injunction  to  bestbain  unlawful  intebfebence. — Under  privileges 
granted  by  the  city  of  Minneapolis,  the  plaintiff,  in  1878,  placed  its  poles 
and  wires  in  its  highways,  and  has  from  time  to  time  maintained  and 
extended  the  same  to  meet  the  necessary  requirements  of  its  business. 
In  1898,  by  authority  of  a  charter  from  the  city,  the  defendant  crossed 
the  lines  of  plaintiff  upon  poles  at  street  intersections  and  placed  its 
wires  immediately  thereunder,  in  such  a  manner  as  to  interfere  with  the 
prior  occupant  in  the  necessary  use  of  its  franchise.  Held,  that  such 
erection  and  maintenance  of  its  poles  and  wires  by  defendant  was  an 
illegal  impairment  of  the  plaintiff's  rights,  which  may  be  restrained  by 
injunction. 

(Syllabus  by  the  court.) 

Appeal  by  defendant  from  an  order  granting  an  injunction. 
Decided  June  12, 1903. 

H.  H.  Potter,  for  appellant 

Oeorge  D.  Emery  and  A.  K,  Wheeler  (J).  F.  Morgan  of  counsel)^ 
for  respondent. 

Opinion  of  Lovely,  J. : 

In  this  suit  the  Northwestern  Telephone  Exchange  Company 
seeks  to  restrain  defendant  from  alleged  unlawful  interferences 
with  its  lines  and  wires  as  previously  established  in  the  city  of 
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Minneapolis.  The  cause  was  tried  to  the  courts  who,  upon  findings 
of  fact,  heldy  as  a  conclusion  of  law,  that  the  construction  by  de- 
fendant of  its  poles  and  wires  under  the  wires  of  the  plaintiff  com- 
pany as  then  maintained  by  the  latter  at  the  same  places  was  an  im- 
pairment of  its  rights,  also  that  the  defendant's  use  of  a  certain 
alley  was  improper,  and  ordered  an  injunction  to  restrain  defend- 
ant from  the  continuance  thereof.  There  was  an  extended  presen- 
tation of  the  evidence,  which  is  embraced  in  a  settled  "case,"  but  it 
was  conceded  here  that  the  findings  of  fact  were  sustained  by  the 
evidence.  It  is,  therefore,  only  necessary  to  determine  whether 
the  conclusions  of  law  thereon  are  well  founded.  The  findings  of 
fact  are  quite  lengthy,  and  we  shall  only  attempt  to  condense  the 
results. 

In  1878,  the  plaintiff,  under  the  provisions  of  section  42,  ch.  34, 
Gen.  St.  1878,  lawfully  established  its  telephone  system  in  the  city 
of  Minneapolis,  and  occupied  its  streets  with  lines  strung  upon 
cross-arms  placed  upon  poles  in  the  customary  manner.  Until  the 
commencement  of  this  action  it  has  continued  such  occupancy,  and 
extended  its  business  so  that  it  serves  many  thousand  subscribers  in 
the  city,  and  connects  its  exchanges  with  outside  cities  and  villages 
to  such  an  extent  that  in  the  aggregate  it  has  more  than  4,300  miles 
of  pole  lines  on  which  were  strung  222,000  miles  of  wire  within 
the  State.  In  the  construction  of  plaintiff's  lines  within  the  city, 
the  poles  vary  in  height  from  30  to  70  feet,  set  firmly  in  the  earth 
from  100  to  150  feet  apart  At  the  upper  end  of  the  poles  were 
attached  cross-arms  from  6  to  12  feet  in  length  at  intervals  of  18 
inches  apart,  each  pole  carrying  from  2  to  12  of  these  cross-arms, 
on  which  were  the  wirfes.  The  erection  of  these  poles  and  wires 
was  authorized  by  the  city  under  an  ordinance  which  required 
previous  application  therefor  directly  to  the  city  engineer,  which 
ordinance  is  set  forth  and  considered  at  length  in  N,  W,  Tel,  Ex. 
Co.  V.  City  of  Minneapolis,  7  Am.  Electl.  Cas.168,  81  Minn.  140, 
83  N.  W.  527,  86  N.  W.  69,  53  L.  R.  A.  175.  In  1898  the  Twin 
City  Telephone  Company,  defendant,  incorporated,  and  obtained 
from  the  city  of  Minneapolis  the  right  to  use  its  streets  and  alleys 
for  the  purpose  of  erecting  its  poles  and  wires  therein.      It  so 
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placed  its  lines  that  in  many  instances  at  street  crossings  they  in- 
tersected at  right  angles  the  lines  of  plaintiff  immediately  there- 
imder,  of  which  rights  and  location  defendant  had  ample  notice. 
The  relation  of  the  poles,  cross-arms  and  wires  at  the  street  inter- 
sections referred  to  are  specifically  designated  by  the  court  in  its 
findings,  but,  in  view  of  the  conclusion  we  have  reached,  it  is  not 
necessary  to  refer  incidentally  to  the  distances  between  the  several 
cross-arms  and  wires  of  the  two  companies  as  they  are  respectively 
maintained.     It  was  found,  however,  that  in  repairing  the  plain- 
tiff's lines  and  in  adding  new  wires  thereto  the  presence  of  the 
intersecting  lines  as  maintained  by  the  defendant  rendered  it  mora 
dangerous,  difficult  and  expensive  for  the  plaintiff  to  add  to  or  re- 
place its  own  lines,  as  is  continually  necessary  in  the  conduct  of 
its  business,  to  its  injury,  which  is  impossible  to  estimate  in  dam- 
ages; that  in  the  use  of  the  plaintiff's  system  as  established  and 
conducted  in  the  city  during  the  past  ten  years,  the  demand  for 
its  services  renders  it  necessary  continually  to  increase  the  num^ 
ber  of  its  cross-arms  and  lines  in  the  localities  directly  affected, 
and  requires  it  at  the  present  time  to  add  many  new  cross-arms 
and  wires  below  those  actually  constructed  to  supply  the  necessary 
demands  of  the  public  service,  and  to  meet  such  requirements  the 
plaintiff  does  not  occupy  any  unreasonable  amount  of  space  for 
that  purpose ;  also  that  it  is  the  common  practice  and  usage  in  the 
construction  of  telephone  lines  and  wires  in  urban  localities,  when- 
ever one  line  passes  another  at  street  intersections,  for  the  party 
desiring  to  pursue  that  course  subsequent  to  the  location  and  use 
therein  by  a  prior  occupant,  to  be  constructed  above  the  lines  pre- 
viously established  and  maintained;  that  it  is  practicable,  and 
would  involve  but  slight  additional  expense,  for  the  defendant  to 
have  constructed  its  lines  by  the  use  of  higher  poles  at  the  points 
of  intersection,  and  thus  avoid  interference  with  any  part  of  the 
space  appropriated  by  the  plaintiff  for  its  proper  use,  and  that  it 
19  now  practicable  for  the  defendant  to  replace  its  poles  at  such 
places  with  higher  poles  in  such  a  way  that  it  will  not  interfere 
with  its  previous  use,  or  with  the  usual  or  necessary  extension  of 
its  business ;  that  such  a  course  had  actually  been  adopted  and  put 
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in  practice  at  many  places  in  the  city  by  the  plaintiff  itself  where 
it  was  required  to  cross  the  electric  lines  of  the  city  railway  as 
previously  maintained  by  that  company.  It  was  further  found 
that  in  certain  instances  the  defendant  had  placed  its  wires  in  such 
a  position  as  to  come  in  actual  contact  with  the  poles,  if  not  the 
wires,  of  the  plaintiff,  and  that  upon  one  alley  defendant  so  placed 
its  wires  as  to  pass  through  the  wires  of  the  plaintiff's  lines  where 
the  defendant's  poles  were  higher  than  those  of  plaintiff  in  such 
a  way  that  they  touched  and  directly  interfered  therewith. 

It  ought  not  to  be  and  is  not  the  purpose  of  this  court  to  adopt 
any  rule  that  will  give  to  a  telephone  company  a  monopoly  of 
aerial  space  in  the  maintenance  of  its  poles  and  wires  to  cut  off 
and  deny  competition,  and  we  are  not  inclined  at  this  time  to  pass 
upon  plaintiffs  claim  that  by  the  erection  of  its  poles  it  had  ac- 
quired a  right  to  all  the  space  between  the  lowest  cross-arms 
thereon  above  the  highways  which  can  be  utilized  for  the  erection 
and  maintenance  of  wires  without  reference  to  immediate  future 
necessity,  the  apparent  requirements  of  its  business,  or  the  obvious 
demands  of  the  public  service ;  but  upon  the  facts  as  found  by  the 
court  it  appears  that  the  erection  and  maintenance  of  its  poles 
and  wires  by  defendant  at  the  street  intersections  referred  to  are 
an  undoubted  interference  with  the  practical  conduct  of  ita  busi- 
ness by  plaintiff  and  the  useful  and  necessary  enjoyment  of  its 
franchises,  which  ought  not  to  be  permitted.  We  cannot  agree 
with  the  claim  of  defendant  that  this  is  a  question  entirely  within 
the  purview  of  the  municipality,  and  not  a  subject  for  review  by 
the  courts.  Whatever  rights  the  plaintiff  has  acquired  by  per- 
vious occupancy  superior  to  those  of  defendant  are  valuable  and 
substantial,  and  by  the  strongest  sanctions  of  the  organic  law 
should  be  protected. 

There  is  nothing  really  new  in  the  claim  of  plaintiff,  for  it  rests 
upon  principles  that  have  always  existed,  and  must  always  exist, 
where  conflicts  arise  between  the  rights  of  those  engaged  in  the 
service  of  the  public,  or  between  private  persons ;  for  no  one  has 
a  right  to  use  his  own  to  the  detriment  of  another.  The  rightful 
occupancy  and  enjoyment  of  privileges  may  not  create  a  monop- 
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oly,  but  will  endow  the  user  with  benefits  which  he  has  a  right 
to  rely  upon,  and  to  that  extent  have  been  recognized  by  the 
courts.  As  between  two  corporations  exercising  similar  fran- 
chises upon  the  same  street,  priority,  though  it  does  not  create 
monopoly,  carries  superiority  of  rights,  and  equity  will  adjust  con- 
flicting interests,  as  far  as  possible,  controlling  them,  so  that  each 
company  may  exercise  its  own  franchise  as  fully  as  is  compatible 
with  the  necessary  rights  of  another's.  But,  where  interference 
is  unavoidable,  the  later  occupant  must  give  way.  Edison  Electric 
Light  Jc  Power  Co.  v.  Mercliarda'  &  Mfra/  Electric  Light,  Heat 
&  Power  Co.,  7  Am.  Electl.  Cas.  413,  200  Pa.  St  209,  49  Atl.  766, 
86  Am.  St  Rep.  712 ;  Paris  Elec.  L.  £  Ry.  Co.  v.  Sovihwestem 
Tel  &  Tel.  Co.,  5  Am.  Electl.  Cas.  262,  (Tex.  Civ.  App.),  27 
S.  W.  902 ;  BeU  Tel.  Co.  v.  Belleville  Elec.  L.  Co.,  12  Ont  (Can.) 
571. 

While  it  is  probable  that  a  first  constructing  company  might 
desire  to  secure  rights  to  itself  that  would  create  a  monopoly  of 
space  by  erecting  its  poles  to  such  a  height  as  would  render  it  im- 
possible to  go  over  its  wires,  neither  the  evidence  nor  the  conclu- 
sions of  the  court  show  this  to  have  been  done  by  the  plaintiff,  and 
where  a  rivalry  exists  that  creates  such  a  situation  the  relative 
privileges  of  each  occupant  may  be  determined  by  statute  or  ordi- 
nance, and  this  seems  to  have  been  done  in  the  present  instance 
by  the  regulation  that  the  poles  and  wires  of  the  plaintiff  be  placed 
under  the  direction  and  approval  of  the  city  engineer;  but  the 
courts  must,  when  necessary,  so  control  the  actions,  and  the  rela- 
tive rights  of  the  parties  as  to  protect  each  in  the  enjoyment  of  its 
franchises,  recognizing,  however,  the  benefits  which  accrue  by 
reason  of  the  prior  occupancy. 

In  the  disposition  of  this  action  we  do  not  go  further  than  to 
hold  that  to  the  extent  of  the  use  of  its  pole  lines  and  wires  at  the 
street  intersections,  and  in  the  alley  referred  to,  there  was  an  im- 
pairment of  plaintiff's  rights  which  justified  its  interference. 

Order  affirmed. 
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&  Telegraph  Oo. 

U,  8.  Circuit  Court  of  Appeals,  Sixth  Circuit. 

1.  Pbiob  oocupanot;  bights  not  exclusiys. — ^Prior  occupancy  of  a  oertain 

•pace  in  Btreets  by  a  telephone  company  under  a  franchise  granted  by  a 
statute  or  ordinance  entitles  it  to  the  continued  enjoyment  thereof  without 
substantial  impairment.  But  its  right  is  not  exclusive.  Its  privilege 
must  be  exercised  so  as  to  give  room  to  another  company  coming  in 
under  a  power  expressly  reserved  to  the  municipality. 

2.  Rights  undeb  subsequent  fbanohise. — ^The  company  subsequently  granted 

a  franchise  may  construct  its  system  of  wires  above  those  of  the  prior 
company.  Mere  inconvenience  because  of  such  an  arrangement  wiU  not 
afford  ground  of  complaint.  The  injury  thereby  occasioned  must  be 
grave  and  unwarranted. 
8.  Municipal  oontbol. —  The  municipality  may*  within  reasonable  bounds, 
designate  in  what  manner  the  public  interests  require  public  services  to 
be  rendered,  to  the  extent  at  least  of  determining  in  what  part  of  a  street 
the  facilities  shall  be  located. 

Appeal  from  U.  S.  Circuit  Court  for  the  Western  District  of 
Kentucky.     Reported  111  Fed.  663;  decided  November  6,  1901. 

This  is  an  appeal  from  an  order  of  the  circuit  court  granting  a  preliminaiy 
injunction  in  a  suit  in  equity  brought  by  the  Cumberland  Telephone  &  Tele- 
graph Company  against  the  Lewisville  Home  Telephone  Company  for  the  pur- 
pose  of  restraining  the  latter  company  from  erecting  or  maintaining  tele- 
phone poles  and  wires  along  the  south  side  of  Park  avenue  and  the  north 
side  of  Hill  street,  in  the  city  of  Louisville,  within  the  limits  of  the  space 
occupied  by  the  complainant.  110  Fed..  593.  The  bill  alleged  that  the  com- 
plainant (who  is  here  the  appellee)  was  a  consolidated  company,  the  con- 
stituents of  which  were  the  Ohio  Valley  Telephone  Company,  a  local  com- 
pany at  Louisville,  and  another  company  bearing  the  same  name  as  that 
assumed  by  the  consolidated  company.  This  last-named  constituent  was 
doing  business  in  the  State  at  large  outside  of  the  city  of  Louisville.  The 
Ohio  Valley  Telephone  Company  was  incorporated  by  an  act  of  the  Legislature 
of  Kentucky  approved  April  3,  1886. 

On  the  17th  of  August  the  Common  Council  of  the  city  passed  an  ordinance 
authorizing  said  company  to  use  the  streets  of  the  city  for  the  erection  and 
maintenance  of  its  lines.  The  ordinance  contained  this  further  provision: 
"  Nothing  in  this  ordinance  shall  be  so  construed  as  to  give  to  the  said  tele- 
phone company,  its  successors  or  assigns,  any  exclusive  right  to  erect  poles, 
or  to  lay  underground  conduits,  pipes,  cables,  conductors,  or  wires,  in  the 
ptreets,  avenues,  alleys,  or  sidewalks  of  the  city  of  Louisville."    The  provisions 
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oi  the  ordinance  were  accepted  by  the  company,  and  it  proceeded  to  construct, 
and  thereafter  maintain,  a  telephone  system  in  the  streets  of  Louisville  until 
June  27,  1900,  when  it  was  consolidated  under  the  constitution  and  laws  of 
Kentucky  with  the  Cumberland  Telephone  &  Telegraph  Company,  as  above 
stated.  Since  that  time  the  consolidated  company  has  continued  to  main- 
tain and  operate  the  telephone  system  in  the  city  under  the  power  granted 
to  the  Ohio  Valley  Telephcme  Company  and  devolved  upon  the  consolidated 
company  by  operation  of  law.  Among  the  sets  of  lines  so  constructed  and 
operated  waa  one  on  the  south  side  of  Park  avenue,  extending  from  Sixth 
street  to  the  alley  between  Fifth  and  Fourth  streets,  and  another  on  the 
north  side  of  Hill  street,  extending  from  Sixth  street  to  the  alley  between 
Fifth  and  Fourth  streets,  upon  each  of  which  lines  p<^es  and  crose-arms  had 
been  erected  and  numerous  wires  were  strung. 

Some  time  in  1900  the  Louisville  Home  Telephone  Company  was  incor- 
porated under  the  laws  of  Delaware,  and  on  November  5th  of  that  year  the 
Common  Council  of  the  city  of  Louisville  passed  an  ordinance,  entitled  "An 
oidinance  to  provide  for  the  sale  of  the  franchise  or  privilege  to  construct, 
establish,  maintain,  and  operate  a  telephone  system  in  the  city  of  Louisville," 
and  containing  the  following  provisions: 

''Section  1.  That  there  shall  be  sold  to  the  highest  and  best  bidder  for  a 
term  of  twenty  years  the  franchise  or  privilege  to  construct,  establish,  main- 
tain, and  to  operate  a  telephone  system  for  public  and  private  use  in  the  city 
of  Louisville,  including  the  necessary  conduits,  subways,  manholes,  wires, 
poles,  and  other  equipments,  and  also  the  right  of  way  over,  along,  under, 
through,  and  in  the  streets,  avenues,  alleys,  lanes,  parks,  squares,  bridges,  and 
other  public  places  in  said  city,  for  the  purpose  of  running  the  subways,  man- 
holes, poles,  wires,  and  other  equipments  necessary  to  construct,  establish, 
maintain,  and  operate  said  telephone  system  in  the  city  of  Louisville  in  ac- 
cordance with  the  conditions,  terms,  and  limitations  of  this  ordinance." 

**Sec.  5.  That  any  person,  firm,  or  corporation  owning  or  exercising  such 
franchise  or  privilege  may  assign  or  transfer  the  same,  but  it  shall  not  be 
titigned  or  transferred,  directly  or  indirectly,  in  whole  or  in  part,  or  for  the 
benefit  of  the  owner  or  owners  of  any  competing  telephone  system  operating 
m  the  city  of  Louisville." 

"Sec  6.  That  the  said  telephone  system  shall  be  located  and  constructed 
in  the  public  ways  and  places  in  the  city  of  Louisville  under  the  supervision 
of  the  board  of  public  works." 

"Sec.  14.  That  the  franchise  or  privilege  herein  provided  for  shall  not  be 
oonstnied  as  being  in  any  way  exclusive,  or  as  preventing  the  goieral  coun- 
cil of  the  city  of  Louisville  from  providing  for  the  sale  of  similar  franchises 
or  privileges  to  other  persons,  companies,  or  corporations." 

The  Home  Company  became  the  purchaser  at  the  sale  of  the  franchise  for 
the  price  of  $10,000.  Desiring  to  construct  lines,  each  of  several  squares  in 
length,  along  Park  avenue  and  Hill  street,  upon  some  portion  of  which  the 
other  company  had,  as  above  stated,  already  constructed  its  lines,  the  Home 
Company  made  application  to  the  board  of  public  works  to  locate  its  line 
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in  those  streets.  By  resolutions  of  the  board,  duly  passed,  the  Home  Com* 
pany  was  permitted  to  construct  its  pole  routes  along  the  north  side  of  Hill 
street  and  the  south  side  of  Park  avenue.  That  company  proceeded  to  erect 
its  poles  accordingly,  and  in  that  portion  of  those  streets  which  was  already 
occupied  by  the  other  company,  set  its  poles  in  the  same  line  with  those  of 
the  other  company  and  run  them  up  between  the  wires,  25  feet  higher  than 
those  of  the  other  company.  The  reasons  which  induced  the  location  of  the 
Home  Company's  poles  and  lines  on  the  same  route  with  that  of  the  other 
company  on  this  portion  of  the  streets  appear  to  have  been  mainly  these: 
The  only  feasible  place  for  setting  the  poles  is  by  the  side  of  the  street  at 
the  curbstones.  On  the  south  side  of  Hill  street  that  place  was  already  occu- 
pied by  the  poles  and  wires  of  an  electric  light  line,  which,  on  account  of  the 
greater  voltage  required  in  that  service,  rendered  the  proximity  of  telephone 
wires  not  only  dangerous  to  the  system  itself,  but  to  the  lives  of  those  em- 
ployed about  them.  On  the  south  side  of  Park  avenue  there  were  no  resi- 
dences. The  other  company  was  located  there,  and  for  a  distance  of  two  or 
three  poles  there  was  an  electric  light  line.  On  the  north  side  of  the  avenue 
there  were  no  electric  lines,  but  the  territory  north  of  the  street  was  filled  with 
residences,  and  fine  shade  trees  were  standing  by  the  side  of  the  street,  which 
would  have  to  be  mutilated  if  electric  wires  of  any  kind  were  strung  there. 
Other  reasons  are  suggested  for  the  determination  of  the  board  of  public 
works,  but  in  the  view  taken  of  the  case  by  the  court  here  it  is  not  necessary 
to  detail  them.  The  Home  Company  having  erected  its  poles  and  cross-arms 
for  the  wires,  the  Cumberland  Company  filed  this  bill,  alleging  that  by  reason 
of  the  prior  location  of  its  poles,  cross-arms,  and  wires,  which  covered  a  width 
of  8  feet,  it  was  entitled  to  retain  that  space  free  from  interruption;  that, 
although  the  Home  Company  proposed  to  carry  its  poles  25  feet  higher  than 
its  own,  and  string  its  wires  some  20  feet  or  so  higher  than  its  own,  such  con- 
struction would  be  injurious  to  its  rights,  for  the  reasons  that  by  the  breakage 
of  wires,  which  frequently  happens,  the  lines  above  would  fall  down  upon  its 
wires  and  disturb  its  operations;  that  the  poles  would  abrade  its  wires  and 
cables  and  destroy  their  insulation;  that  its  workmen  would  be  imperiled 
while  making  additions  or  repairs,  and  that  it  intended  to  extend  ite  own 
lines  upward  and  would  require  the  space  above. 

AjQBdavits  were  filed  in  support  of  the  averments  of  the  bill,  and  upon  these 
(the  bill  and  affidavits)  the  motion  for  a  preliminary  injunction  was  brought 
on.  The  Home  Company  filed  affidavits  controverting  the  grounds  on  which 
substantial  injury  would  be  likely  to  result  to  the  complainant  from  the  in- 
tended construction,  offering  to  provide  means  for  insulating  complainant's 
wires  and  cables  from  the  structures  of  the  Home  Company,  and  averring 
that  it  had  tendered  the  choice  of  location  for  the  wires,  whether  above  or 
below,  to  the  complainant,  which  offer  had  been  rejected.  Upon  the  hearing, 
the  court  made  the  following  order,  granting  the  injunction  prayed:  "In  con- 
sideration thereof  it  is  now  adjudged  and  decreed  that  until  the  further  order 
of  court  it  [defendant]  be,  and  it  is,  restrained  and  enjoined  from  erecting 
or  maintaining  any  poles  or  cross-arms,  or  stringing  any  wires  thereon,  any 
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of  which  shall  encroach  on  a  space  of  the  breadth  of  8  1-2  feet,  which  space 
is  the  line  of  telephone  poles  of  complainant  on  the  south  side  of  Park  avenue 
between  Sixth  street  and  the  first  alley  west  of  Fourth  street,  and  the  north 
side  of  Hill  street  from  Sixth  street  west  [east?]  to  the  first  alley  west  of 
Fourth  street."    From  this  order  the  defendant  appeals. 

Helm  Bruce,  for  appellant. 

Dwvid  W.  Fairleigh,  for  appellee. 

Opinion  by  Severens,  Circuit  Judge: 

This  being  an  appeal  from  an  interlocutory  injunction,  we  are 
required,   in  making  our  determination,  to  recognize  the  rule, 
which  we  have  announced  and  applied  in  several  previous  cases, 
that  we  should  not  disturb  the  order  unless  the  lower  court  has 
manifestly  fallen  into  some  mistake  of  law  or  fact  material  to  its 
decision.      Garrett  v.  T.  E.  Garrett  &  Co.,  24  C.  C.  A.  173,  78 
Fed.  472 ;  Proctor  £  Gamble  Co.  v.  Globe  Refining  Co.,  34  C.  C. 
A.  405,  92  Fed.  357 ;  Thomas  G.  Plant  Co.  v.  May  Co.,  44  C.  C. 
A  534,  105  Fed.  375,  379.    The  Circuit  Court  appears  to  have 
accepted  as  correct  the  contention  of  the  complainant  that,  by  its 
prior  occupation  of  the  space  which  it  occupied  by  erecting  its 
poles,  cross-arms  and  wires  over  a  width  of  eight  feet  and  at  the 
height  of  twenty-five  feet,  it  acquired  an  exclusive  right  to  occupy 
that  width  of  space  from  the  ground  upward  without  limitation, 
and  this  without  any  intrusion  by  another  party ;  for  the  order  must 
be  construed  by  reference  to  the  fact  that  the  intrusion  which  the 
defendant  was  charged  with  intending  to  make  when  the  in* 
jmiction  was  moved  for  was  that  of  stringing  its  wires  above  and 
out  of  contact  with  the  structures  of  the  complainant.     In  this  the 
court  misconceived  the  nature  and  extent  of  the  rights  of  the  com- 
plainant     It  may  properly  be  conceded  that  its  prior  occupation 
of  space  under  the  franchise  granted  by  the  statute  and  ordinance 
would  entitle  it  to  the  continued  enjoyment  thereof,  so  long  as  it 
continued  to  perform  its  obligations,  without  substantial  impair- 
ment     But  its  right  is  not  absolutely  exclusive.      It  is  subject 
to  such  incidents  as  result  from  the  exercise  of  the  rights  of  other 
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parties  wko  have  acquired  a  valid  franchise  of  similar  character. 
It  is  implied  in  such  grants  as  were  here  made  to  the  first  com- 
pany that  the  grant  is  subject  to  such  limitations  as  will  enable 
another  company  to  enjoy  a  like  franchise,  and  no  property  ri^t 
is  invaded  by  the  adoption  of  such  measures  by  the  second  com- 
pany as  will  enable  it  to  exercise  its  privilege,  provided  there  is 
no  unreasonable  and  unnecessary  invasion  of  the  operations  of  the 
first  occupant.      For  the  property  right  of  the  first  is  not  to  a 
monopoly.      It  is  bound  to  exercise  its  privil^e  in  such  a  way 
as  to  give  room  to  another  coming  in  under  the  power  reserved. 
In  the  present  case  the  common  council  of  the  city  expressly  re- 
served the  authority  to  grant  to  others,  if  it  should  deem  it  for  the 
public  interest,  the  same  privileges  in  its  streets  as  it  granted  to 
the  complainant      Its  determination  that  it  was  expedient  to 
grant  the  Home  Company  the  same  privilege  it  had  granted  to 
the  Ohio  Valley  Oompany  cannot  be  gainsaid,  and  the  old  com- 
pany is  bound  to  recognize  the  newcomer  and  grant  all  reasonable 
accommodation.      Upon  principle  it  may  be  doubted  whether  the 
first  company  could  block  the  way  in  any  of  the  streets  so  as  to 
prevent  the  possible  exercise  of  the  power  reserved  to  the  common 
council. 

It  is  not  intended,  of  course,  to  say  that  the  first  occupant  may 
be  despoiled,  or  the  substance  of  its  right  appropriated.  But  this 
does  not  happen  from  merely  giving  place  to  a  rival  company, 
whose  presence  was  expressly  stipulated  for  by  the  contract,  nor, 
probably,  if  the  presence  of  the  new  party  was  the  result  of  the 
exercise  of  a  power  reserved  by  implication  in  such  a  grant  of 
privileges.  The  distinction  between  the  actual  invasion  of  the 
property  of  a  former  licensee  engaged  in  supplying  public  utilities 
and  those  incidental  consequences  which  result  from  the  authorized 
exercise  of  the  privileges  granted  to  a  subsequent  licensee  for 
similar  purposes  was  pointed  out  in  an  elaborate  opinion  by  Judge 
Brown,  now  a  justice  of  the  Supreme  Court,  in  Cumberland  Tele- 
phone &  Telegraph  Co.  v.  United  Electric  By.  Go.  (C.  C),  3  Am. 
Electl.  Gas.  408,  42  Fed.  273,  12  L.  R  A.  544,  where  the  author 
itics  are  collated. 
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Mere  inconvenience  will  not  afford  ground  for  complaint.  The 
injury  must  be  grave  and  unwarranted  by  the  requirements  neces- 
sary to  such  further  exercise  of  the  municipal  authority  in  that 
direction  as  may  be  deemed  expedient.  The  evidence  in  the 
record  leaves  no  doubt  whatever  in  our  minds  that  the  incon- 
veniences likely  to  be  suffered  by  the  Cumberland  Company  in 
consequence  of  the  proposed  construction  by  the  Home  Company 
are  comparatively  trivial.  The  affidavits  of  experts  and  practical 
men  show  that  the  practice  of  constructing  a  system  of  lines  by 
one  company  above  the  lines  of  another  is  very  common  in  many 
cities  which  are  enumerated,  especially  where  both  are  telephone 
systems,  and  no  substantial  inconvenience  has  been  found  to  result. 
The  city  at  all  times  has  the  power  of  regulation.  It  may  not  be 
arbitrarily  exercised,  but  within  reasonable  bounds  the  city  au- 
thority may  rightfully  designate  in  what  manner  the  public  in- 
terests require  public  services  to  be  rendered,  to  the  extent,  at 
least,  of  determining  in  what  part  of  a  street  the  facilities,  shall  be 
located,  and  presumptively  this  exercise  of  the  police  power  is 
valid.  Its  right  to  do  this  was  not  surrendered  by  the  city  when 
it  made  the  grant  of  the  franchise  to  the  Ohio  Valley  Company. 
The  power  in  this  instance  was  delegated  to  the  board  of  public 
works,  and  there  is  an  entire  lack  of  proof  that  the  board  acted 
arbitrarily,  or  without  due  regard  to  the  rights  acquired  by  the 
Cumberland  Company.  Com.  v.  City  of  Boston,  97  Mass.  656 ; 
Chicago  J  St.  L.  &  N.  O.  R.  Co.  v.  Louisville  &  N.  R.  Co.  (Ky.)? 
58  S.  W.  799 ;  Gay  v.  Telegraph  Co.,  1  Am.  Electl.  Cas.  427,  12 
ilo.  App.  485;  Michigan  Tel.  Co.  v.  City  of  Charlotte  (C.  C), 
7  Am.  Electl.  Cas.  52,  93  Fed.  11,  and  the  authorities  there  cited. 
Besides,  it  follows  from  the  conditions  we  have  noted  that  there 
was  no  grave  danger  to  be  apprehended  at  the  time  this  bill  was 
filed.  The  poles  of  the  Home  Company  had  been  already  erected 
and  the  cross-arms  put  on.  No  action  appears  to  have  been  taken 
until  after  this  was  done.  There  appears  no  such  impending 
danger  of  injury  to  the  complainant  from  the  stringing  and  main- 
tenance of  the  wires  pending  the  suit  as  would  justify  the  iuter- 
VOL.  vni — 8 
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ference  of  the  court  before  the  final  hearing  and  anticipating  the 
entire  purpose  of  the  bill.  Blount  v.  Societe  Anotuyme  du  FUtre, 
etc.,  3  C.  C.  A.  455,  53  Fed.  98  (per  Jackson,  J.). 

The  order  granting  the  preliminary  injunction  must  be  reversed, 
with  costs. 

Interf  ereaoo  liy  ono  eoatpaay  with  liffhts  of  another. — ^In  the  case 
of  Cumberland  Teleph.  d  Telep.  Co.  v,  Louisville  Home  Teleph.  Co.,  24  Ky. 
Law.  Rep.  1676,  72  S.  W.  4,  both  of  the  contending  parties  were  exercising 
franchises  for  the  use  of  the  streets  by  virtue  of  ordinances  of  the  city  of 
Louisville,  neither  of  which  were  exclusive.  The  old  company,  whenever  the 
new  company  erected  its  poles  in  the  streets  of  the  city,  changed  the  location 
of  its  poles  and  erected  them  alongside  of,  and  at  practically  the  same  height 
as  those  of  the  new  company,  thus  preventing  the  new  comopany  proceeding 
with  its  operations.  The  new  company,  the  Home  Telephone  Co.,  was  granted 
an  injunction  restraining  the  Cumberland  Co.  from  further  interference.  The 
Court,  per  Hobson,  J.,  said: 

'*On  the  merits  of  the  case  we  have  little  difficulty.  Appellant's  franchise 
was  not  exclusive.  Its  prior  occupation  of  a  particular  space  entitled  it  to  the 
continued  enjoyment  of  that  space  without  substantial  impairment  by  ap- 
pellee; but  this  enjoyment  is  subject  to  such  incidents  as  result  from  the 
exercise  of  the  rights  of  appellee  under  its  franchise,  for  it  is  necessarily 
implied  in  the  grant  to  appellee  that  it  is  subject  to  such  limitations  as  will 
enable  another  to  enjoy  a  like  franchise.  Otherwise  the  right  of  the  first 
company  obtaining  a  grant  would  amount  to  a  monopoly.  This  was  not  in- 
tended. The  grant  to  appellant  is  like  other  privileges  in  the  public  ways. 
It  must  be  exercised  in  such  a  way  as  not  unduly  to  interfere  with  the  rights 
of  others.  The  substance  of  its  rights  cannot  be  appropriated  by  another, 
but  there  is  no  reason  why  two  telephone  companies  cannot  operate  on  the 
same  side  of  the  street;  and,  from  the  proof  in  this  case,  it  is  not  only  com- 
mon, but  much  better  than  to  have  them  on  different  sides,  when  there  are 
electric  light  lines  on  the  street,  or  other  wires  carrying  heavy  currents  of 
electricity.  The  city  authorities  may  rightfully  determine  in  what  manner 
the  streets  may  be  used,  and  to  what  extent,  and  when,  structures  may  be 
erected  in  them ;  and,  within  reasonable  limits,  to  fix  the  space  to  be  occupied 
by  rival  telephone  lines.  Of  course,  there  must  be  no  substantial  impairment 
of  appellant's  property  rights,  but  mere  inconvenience  must  be  endured  by  it, 
just  as  by  all  others,  in  the  enjoyment  of  the  public  utilities  of  the  city. 
After  a  careful  reading  of  the  record,  we  are  unable  to  see  that  any  substan- 
tial injustice  was  done  appellant  by  the  chancellor's  judgment.  On  the  con- 
trary, it  seems  to  us  to  have  been  in  accordance  with  the  real  equity  of  the 


case." 


Rlffhta  of  prior  ooonpaat. — ^A  municipal  corporation,  having  contracted 
with  an  electric  light  company  for  lighting  its  streets,  and  the  company  in 
reliance  thereon  having  expended  money  and  erected  its  poles  and  strung  its 
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wires  with  the  consent  and  under  the  direction'  of  the  municipal  authorities, 
cannot  infringe  the  rights  which  the  company  has  thus  acquired,  or  permit 
another  company  to  infringe  them.  Although  the  company  first  in  occupation 
does  not  obtain  an  exclusive  right  to  maintain  its  line  in  a  street,  yet  the 
rights  of  a  subsequent  occupant  are  subordinate  and  must  be  exercised  in 
such  a  manner  as  not  to  interfere  with  the  rights  of  the  prior  occupant. 
Rutland  Elect.  L.  Co,  v.  Marble  City  Elect,  L.  Co,,  4  Am.  Electl.  Cas.  256,  65 
Yt.  377,  26  Atl.  635.  A  company  which,  with  municipal  authority,  first  occu- 
pies a  reasonably  sufficient  space  for  its  electrical  appliances,  thereby  acquires' 
the  right  not  to  be  molested  in  its  possession.  Consolidated  Elect,  Co,  v, 
PeopU^s  Elect.  L.  d  G,  Co.,  4  Am.  Electl.  Cas.  250,  94  Ala.  372,  10  So.  440 
(citing  Nebraaka  Telepk.  Co,  v,  York  Oas.  d  Elect,  L,  Co,,  3  Am.  Electl.  Cas. 
364,  43  N.  W.  126;  Grand  Rapids  E.  L,  d  P,  Co,  v.  Grand  Rapide  E,  E,  L, 
d  P,  G,  Co.,  2  Am.  Electl.  Cas.  152,  33  Fed.  659). 

laterf  eremee  wtth  trolley  system. — ^A  telephone  company  is  bound  to 
place  its  wires  at  such  a  height  as  not  to  interfere  by  contact  with  a  trolley 
wire  used  by  an  electric  street  railway  company.  This  is  so  both  on  com- 
mon law  principles,  and  by  a  statute  requiring  telephone  companies  to  so 
use  the  streets  and  highways  as  not  to  discommode  the  public  use  for  purposes 
of  travel,  which  includes  travel  by  electric  railway.  Centred  Pa.  Teleph.  d 
\Supply  Co.  17.  WUkesbarre  d  W,  8,  Ry,  Co,,  4  Am.  Electl.  Cas.  260,  11  Pa.  Co. 
Ct  R.  417. 

In  the  case  of  Hudson  River  Teleph.  Co.  v,  Watervliet  T.  d  Ry.  Co.,  4  Am. 
Electl.  Cas.  275,  135  N.  Y.  393,  32  N.  E.  148,  a  leading  case  upon  this  sub- 
ject, it  was  held  that  a  telephone  company,  though  first  in  the  occupation  of  a 
street,  has  no  equity  prior  to  a  street  railway  company,  subject  to  whose 
rights  it  expressly  obtained  its  franchise.  This  is  true  in  any  event  since 
the  railway  is  and  the  telephone  is  not  a  primary  street  use.  A  telephone 
company's  franchise  being  subject  to  rights  of  public  travel,  and  the  use  of 
the  streets  by  the  railway  being  in  aid  of  travel,  the  latter  company  cannot 
be  compelled  to  avoid  injury  to  the  apparatus  of  the  former,  caused  by  in- 
duction, by  the  use  of  more  expensive  and  dangerous  and  less  useful  ap- 
pliances. 

But  a  somewhat  different  question  is  discussed  in  the  case  of  State  ex  rel, 
Wisocnein  Teleph.  Co.  v,  Joneeville  Bt,  Ry,  Co,,  4  Am.  Electl.  Cas.  289,  87 
Wis.  72,  57  N.  W.  970,  where  the  defendant  street  railway  company  was 
compelled  by  mandamus  to  place  guard  wires  at  such  points  as  its  wires 
crossed  the  wires  of  the  plaintiff,  it  appearing  that  the  telephone  company 
was  the  prior  occupant;  that  the  apparatus  and  employees  of  the  telephone 
company  were  in  constant  danger ;  that  guard  wires  were  an  effective  remedy ; 
snd  that  they  were  required  by  city  ordinance,  which  the  defendant  had 
neglected  to  obey.  See  also  Cumberland  Teleg.  d  Teleph.  Co,  v.  United  Elect. 
Ry.  Co.,  4  Am.  Electl.  Cas.  297,  93  Tenn.  492,  29  S.  W.  104,  where  the  action 
wfts  brought  to  recover  sums  expended  by  the  telephone  company  in  obviating 
the  dangers  from  induction,  conduction  and  contact  of  wires,  and  it  was 
decided  as  to  the  two  last  the  plaintiff  could  recover,  but  could  not  as  to 
induction.    This  case  contains  a  very  elaborate  and  interesting  discussion  of 
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the  whole  question.  A  case  had  formerly  arisen  between  these  same  parties 
(3  Am.  Electl.  Cas.  408^  42  Fed.  273)  whereby  the  telephone  company  sought 
an  injunction  to  restrain  the  railway  company  from  interference  with  its 
lines,  but  the  injunction  was  refused.  An  interesting  English  case  {yational 
TelepK  Co,  v.  Baker-^  L.  R.  2  Ch.  Diy.  186),  pertaining  to  the  question  is 
reported  in  full  in  4  Am.  Electl.  Cas.  320. 

Interf oreKoo  l^tvoMi  eleetrlo  Uc^t  Aad  telophono  wires. — ^A  tele- 
phone company  having  a  franchise  to  occupy  streets  in  the  manner  it  was 
doing,  superior  in  point  of  time  to  that  of  an  electric  light  company,  is  en* 
titled  to  an  injunction  restraining  the  latter  from  stringing  its  wires  in  such 
proximity  to  those  of  the  telephone  company  as  to  impair  the  efficiency  of  its 
service.  Paris  Elect.  L.  d  Ry,  Co,  v,  South  Western  Teleg.  d  Teleph.  Co.,  5 
Am.  Electl.  Cas.  262  (Tex.  Civ.  App.  1894).  And  see  Western  Union  Tel  Co. 
V.  Los  Angeles  Elect.  Co.,  6  Am.  Electl.  Cas.  202  (U.  S.  Circ.  Ct  Cal.  S.  D.) 

As  1ietwe«m  two  sleetrio  lisbt  companies,  each  having  permission  to 
use  the  streets,  and  each  furnishing  commercial  and  domestic  lights  to  citi- 
zens, but  one  only  having  a  contract  with  the  city  to  light  its  streets  and  pub- 
lic places,  the  company  having  such  contract,  though  later  in  occupation  of 
the  streets,  has  the  paramount  right,  and  when  the  poles  and  electrical  ap- 
pliances of  the  two  companies  interfere,  the  company  doing  only  private  light- 
ing must  yield.  Terre  Haute  Elect,  L.  d  P.  Co.  v.  Citizens'  L.  d  P.  Co.  (Ind. 
Super.  Ct)  6  Am.  Electl.  Cas.  193. 
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CORPORATE  MORTGAGES. 


American  Loan  &  Tbust  Co.  v.  GENBrfAL  Exbcteio  Co. 

"New  Hampshire;  Supreme  Court, 

POWSB  OF  EUSCTBIC  UGHT  CX)1CPANT  TO  MORTGAGE  ITS  FRANCHISES. — ^An  elec- 
tric light  and  power  company  organized  under  a  general  statute,  having 
a  franchise  from  a  city  for  the  use  of  its  streets  for  constructing  and 
erecting  wires  and  poles,  may  mortgage  its  property  and  secondary  fran- 
chises without  the  assent  of  the  Legislature,  notwithstanding  the  fact 
that  it  is  a  quasi  public  corporation. 

Bill  in  equity  by  the  American  Loan  &  Trust  Co.  to  restrain 
the  General  Electric  Co.,  a  judgment  creditor  of  the  Concord 
Electric  Co.,  from  completing  a  levy  on  property  of  the  latter 
company  mortgaged  to  the  trust  company.  Oase  dismissed.  Re- 
ported 71  K  H.  192,  51  Atl.  660 ;  decided  July  5,  1901. 

Streeter  &  Hollis,  for  plaintiff. 

Johnson,  Clapp  £  Underwood,  for  defendant. 

Opinion  by  Chase,  J. : 

The  power  of  private  corporations  generally  to  secure  the  pay- 
ment of  their  debts  by  a  mortgage  of  their  property  is  not  denied ; 
but  it  is  alleged  that  the  Concord  Electric  Company  is  a  quasi 
public  corporation,  and,  being  such,  cannot  mortgage  or  otherwise 
alienate  its  franchises  and  the  property  required  for  the  perform- 
ance of  its  public  duties  without  the  assent  of  the  Legislature. 
According  to  the  weight  of  authority,  measured  by  the  number  of 
the  cases,  qtMsi  public  corporations  have  this  disability.  4  Thomp. 
Corp.  sees,  5352,  5355,  and  authorities  cited.  Whether  the  rea- 
sons upon  which  the  doctrine  rests  are  sufficient  to  support  it  has 
been  seriously  questioned.  3  Cook  Corp.  1782a ;  MUler  v.  Bail- 
road  Co.,  36  Vt.  452;  Shepley  v.  Railroad  Co.  55  Me.  395,  407; 
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Kennebec  &  P.  R.  Co.  v.  Portland  &  K,  R.  Co.,  59  Me.  9 ;  Hunt 
V.  Gaslight  Co.,  96  Tenn.  136,  31  S.  W.  1006.  The  doctrine  has 
been  approved  in  this  State  in  respect  to  railroad  corporations. 
Pierce  v.  Emery,  32  N.  H.  504;  Richards  v.  Merrimack  &  C, 
R.  R.,  44  N.  H.  127;  State  v.  Hayes,  61  N.  H.  264,  324. 
Whether  the  secondtflry  franchises  of  a  quasi  public  corporation — 
the  franchises  other  than  that  of  being  a  corporation — ^and  the 
property  required  for  the  fulfilment  of  the  public  purposes  of  the 
corporation  may  be  mortgaged  depends  upon  the  terms  upon  which 
the  franchises  are  granted,  "  or,  in  the  absence  of  anything  special 
in  the  grant  itself,  upon  the  intention  of  the  Legislature,  to  be 
deduced  from  the  general  purposes  it  had  in  view,  the  means  it 
intended  to  have  employed  to  execute  those  purposes,  and  the 
course  of  legislation  on  the  same  or  similar  subjects ;  or,  as  it  is 
sometimes  compendiously  expressed,  upon  the  public  policy  of 
the  State.''  Hall  v.  RaUroad  Co.,  Fed.  Cas.  No.  5,948.  The 
Concord  Electric  Company  was  formed  under  the  general  law  of 
the  State.  This  provides  that  any  five  or  more  persons  of  lawful 
age  may  associate  together  by  articles  of  agreement  to  form  a 
corporation  for  certain  specified  purposes,  and  for  "  the  carrying 
on  of  any  lawful  business  except  banking,  life  insurance,  the 
making  of  contracts  for  the  payment  of  money  at  a  fixed  date  or 
upon  the  happening  of  some  contingency,  and  the  construction  and 
maintenance  of  railroads."  Pub.  St  ch.  147,  sec.  1.  When 
the  articles  are  recorded  as  required,  and  the  charter  fee,  if  any, 
is  paid,  the  signers  become  a  corporation,  "  and  such  corporation, 
its  ofiScers  and  stockholders,  shall  have  all  the  rights  and  powers, 
and  be  subject  to  all  the  duties  and  liabilities  of  other  similar 
corporations,  their  ofiScers  and  stockholders,  except  so  far  as  the 
same  are  limited  or  enlarged  by  this^  chapter."  Id.,  sec.  4. 
Among  the  powers  expressly  granted  to  such  corporations  is  the 
power  to  make  "  contracts  necessary  and  proper  for  the  trans- 
action of  their  authorized  business,"  and  to  "  purchase,  hold  and 
convey  real  and  personal  estate  necessary  and  proper  "  for  such 
purpose,  not  exceeding  the  amount  authorized  by  their  charter  or 
by  statute.      Id.,  ch.  148,  sees.  8,  9.      One  reason  that  has  been 
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assigned  for  the  non-vendibility  of  a  qiuisi  public  corporation's 
franchises  and  property  without  the  special  assent  of  the  Legis- 
lature is  that  the  State,  in  granting  the  corporate  powers,  relies 
more  or  less  upon  the  ability  and  character  of  the  persons  to  whom 
the  grant  was  made  for  accomplishing  the  public  purposes  in  view. 
If  this  is  a  sound  reason  in  any  case  (^Miller  v.  Railroad  Co.,  36 
Vt  452,  492;  Shepley  v.  Railroad  Co.,  55  Me.  395,  407;  4 
Thomp.  Corp.,  sec.  5352),  it  certainly  is  not  in  the  case  of  a  cor- 
poration formed  under  the  general  law  of  this  State.      The  State 
has  no  part  in  determining  who  the  members  of  the  corporation 
shall  be,  other  than  that  they  shall  be  of  lawful  age.     Any  five 
persons  of  lawful  age  may  become  a  corporation  by  force  of  their 
own  acts  in  making  the  agreement,  causing  it  to  be  recorded,  and 
paying  the  required  charter  fee.     After  the  corporation  is  organ- 
ized, and  its  capital  stock  is  paid  in,  the  stockholders  are  liable 
to  constant  change  by  transfers  of  stock  in  various  ways.      The 
grant  of  corporate  powers  under  these  circumstances  is  not  in  any 
sense  a  personal  trust.      ThreadgUl  v.  Pumphrey,  87  Tex.  573, 
578,  30  S.  W.  356.      The  only  special  privilege  which  the  Con- 
cord Electric  Company  acquired  by  its  incorporation  was  the 
right  to  be  a  corporation.     The  power  of  eminent  domain  was  not 
delegated  to  it,  it  was  not  exempted  from  taxation,  nor  was  it 
granted  a  monopoly  of  furnishing  electric  lights  to  the  city  and 
its  inhabitants.     It  was  granted  no  other  or  greater  power  in  re- 
spect to  its  proposed  business  than  a  natural  person  would  have 
in  the  prosecution  of  the  same  business.     It  acquired  the  right  to 
construct  lines  of  wire  in  highways  of  the  city  not  by  virtue  of 
its  incorporation,  but  by  virtue  of  licenses  granted  by  the  mayor 
and  aldermen.      The  statute  provides  that  "  telegraph,  telephone, 
electric  light  and  electric  power  poles  may  be  erected  and  main- 
tained in  any  public  highway,  and  the  necessary  wires  may  be 
strung  on  such  poles  or  placed  beneath  the  surface  of  such  highway 
by  any  person  or  corporation  as  provided  in  this  chapter,  and  not 
otherwise."      Pub.  St.  ch.  81,  sec.  1.      It  further  provides  that 
fte  selectmen,  or,  in  case  of  a  city,  the  mayor  and  aldermen  (Id. 
ch.  48,  sec.  14),  upon  petition  of  any  person  or  corporation,  may 
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locate  the  routes  of  lines  of  wire  and  grant  licenses  therefor  for 
such  a  period  of  time  as  they  deem  expedient,  may  change  the 
terms  and  conditions  of  the  licenses  from  time  to  time,  and  may 
revoke  the  same  whenever  the  public  good  requires.  If  a  person 
is  damaged  in  his  estate  by  a  license  or  any  act  done  under  it,  he 
may  have  his  damages  assessed  by  the  selectmen.  Appeals  from 
the  decisions  of  selectment  to  the  Superior  Court  are  allowed  in 
certain  cases.  Id.  ch.  81,  sees.  2-9.  These  provisions  were  de- 
signed to  regulate  and  control  the  use  made  of  highways  for  such 
purposes,  so  that  such  use  will  not  unduly  interfere  with  the  other 
public  uses  to  which  the  highways  are  dedicated.  A  license  under 
these  provisions  is  not  a  grant  of  a  franchise,  but  a  mere  permis- 
sion to  use  highways,  subject  to  limitations  and  constant  control 
and  regulation  by  public  officers.  People  v.  Oaslight  Co.,  38 
Mich.  154,  155;  Commercial  Electric  Light  Co.  v.  City  of 
Tacoma,  17  Wash.  661,  672,  50  Pac.  692.  So  far  as  the  opera- 
tion of  the  provisions  is  concerned,  it  does  not  matter  who  the 
licensee  may  be  for  the  time  being.  If  a  license  was  granted  to 
the  Concord  land  &  Water  Power  Company,  and  the  Concord 
Electric  Company,  as  tiie  vendee  of  the  property,  rights  and 
franchises  of  that  company,  is  now  operating  the  electric  light 
plant,  its  use  of  the  highways  may  be  regulated  and  controlled 
under  these  provisions,  the  same  as  if  there  had  been  no  change 
in  the  ownership  of  the  plant.  If  the  transfer  of  the  property 
had  the  effect  to  revoke  the  license,  the  statute  provides  a  way  for 
obtaining  a  renewal.     Id.  ch.  81,  sec.  18. 

The  statute  further  provides  that  "  all  telegraph,  telephone  and 
electric  light  companies  serving  parties  for  hire  shall  be  deemed 
to  be  public,  and  shall  reasonably  accommodate  persons  wishing 
to  enjoy  their  facilities  without  discrimination  and  at  reasonable 
rates."  Pub.  St.  ch.  81,  sec.  18.  In  the  original  act,  of  which 
chapter  81  of  the  public  statutes  is  a  revision,  the  corresponding 
provision  relating  to  electric  light  companies  reads  as  follows: 
The  "  proprietors  of  any  electric  lighting  apparatus  or  lines  shall 
furnish  the  means  of  lighting  by  such  electric  light  to  all  persons 
within  reach  thereof  and  applying  therefor  upon  similar  terms 
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and  conditions  without  discrimination  and  at  reasonable  rates." 
I^ws  1881,  ch.   54,  sec.  12.      The  words  "  electric  light  com- 
panies "  in  the  revised  section  were  evidently  intended  to  describe 
the  same  parties  as  the  words  ^^  proprietors  of  any  electric  lighting 
apparatus  or  lines  "  in  the  original  section,  and  to  include  natural 
persons  as  well  as  corporations.      This  provision  imposes  certain 
duties  in  behalf  of  the  public  upon  the  corporation  or  natural 
person  engaged  in  the  business  of  furnishing  electric  lights  for 
hire  and  making  use  of  highways  in  the  business.     By  virtue  of 
it,  and  also  in  consideration  of  the  license  to  make  use  of  high- 
ways, the  corporation  or  natural  person  assumes  an  obligation 
to  the  State  to  carry  on  the  business  faithfuUy  and  impartially 
so  far  as  the  public  are  concerned.     While  the  obligation  is  per- 
sonal so  long  as  the  corporation  or  person  holds  the  property  used 
in  its  performance,  it  passes  with  the  property  to  a  vendee,  and 
must  be  assumed  by  the  latter.     The  Concord  Electric  Company 
is  under  the  same  obligation  to  furnish  electric  lighting  facilities 
to  the  public  at  reasonable  rates  and  without  discrimination  as 
was  the  Concord  Land  &  Water  Power  Company.     It  succeeded 
that  company  in  the  business  and  the  ownership  of  the  plant,  and 
the  statute  now  applies  to  it  the  same  as  it  formerly  did  to  the 
Water  Power  Company.     The  State  relies  for  a  fulfilment  of  the 
public  purposes  in  view,  not  upon  its  confidence  in  particular 
persons,  but  upon  statutory  provisions  defining  the  duties  of  per- 
sons engaged  in  the  business  and  regulating  their  conduct.      Al- 
though a  corporation  or  a  person  becomes  incapacitated  for  per- 
forming the  public  duties  and  obligations  pertaining  to  the  busi- 
M88  by  disposing  of  the  property  and  franchises  used  in  it,  the 
public  purposes  are  not  thereby  defeated.     All  the  public  duties 
wid  obligations  pertaining  to  the  business  follow  the  property  and 
franchises  into  the  possession  of  whomsoever  they  go,  and  attach 
to  their  owners  for  the  time  being.      Under  these  circumstances 
public  policy  does  not  require  that  such  corporations  should  be 
<li8abled  from  alienating  their  property  and  franchises. 

But  there  is  another  consideration  that  seems  conclusive.      A 
natural  person  may  engage  in  the  business  of  furnishing  electric 
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lights  for  hire,  and  acquire  all  the  privileges  and  be  subject  to  all 
the  duties  and  obligations  pertaining  to  the  business  as  provided 
in  the  statute.  There  can  be  no  doubt  that  a  person  so  engaged  is 
at  liberty  to  dispose  of  his  business  and  property  at  pleasure.  The 
fact  that  the  Legislature  have  placed  a  corporation  engaged  in  the 
business  of  electric  lighting  upon  the  same  footing  in  all  respects 
as  a  natural  person  shows  that  they  understx)od  and  intended  that 
a  corporation  of  this  kind  should  have  equal  freedom  as  to  the 
disposition  of  its  property  and  rights.  It  is  not  diflScult  to  see 
why  the  Legislature  adopted  this  course.  A  policy  that  would 
deprive  an  electric  light  corporation  of  the  power  of  selling  out  its 
business  and  property  when  it  becomes  financially  embarrassed,  or 
of  raising  money  to  carry  on  the  business  by  a  pledge  of  its  prop- 
erty and  franchises,  would  tend  to  defeat  the  fulfilment  of  its 
public  purposes.  A  corporation  so  hampered  might  be  worse 
than  useless  to  its  stockholders  and  the  public.  It  might  not  be 
able  either  to  use  its  property  and  franchises,  or  to  transfer  them 
to  others  for  use.  "  It  is  said,  if  a  corporation  is  permitted  to  dis- 
pose of  its  franchises  and  of  its  property  essential  to  their  exer- 
cise, it  will  disable  itself  from  performing  its  obligations  to  the 
public.  It  might  seem  to  be  an  answer  in  point  that,  unless  it  is 
permitted  so  to  do,  it  will  never  have  any  ability  to  perform  those 
obligations."  Miller  v.  Railroad  Co.,  36  Vt.  452,  491.  Nor  is 
it  apparent  how  unsecured  creditors  of  a  corporation  could  avail 
themselves  of  the  property  and  franchises  to  pay  their  debts.  The 
policy  that  would  disable  the  corporation  from  pledging  its  prop- 
erty and  franchises  for  its  indebtedness  would  prevent  them  from 
being  taken  by  judgment  creditors  upon  a  levy.  4  Thomp.  Corp. 
sec.  5364;  6  Thomp.  Corp.  sec.  7853.  All  the  supposed  evils 
attending  the  substitution  of  another  person  or  corporation  for  the 
original  corporation  would  arise  if  the  property  and  franchises 
were  transferred  by  a  levy,  the  same  as  if  they  were  transferred 
by  the  foreclosure  of  a  mortgage  or  by  a  sale.  For  example,  how 
would  the  public  be  any  better  off  by  a  transfer  of  the  Bridge 
street  station  and  its  apparatus — property  that  is  indispensable 
to  the  business — to  the  General  Electric  Company  by  a  levy  than 
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it  would  be  by  a  transfer  to  other  persons  upon  a  foreclosure  of  the 
mortgage  to  the  American  Loan  &  Trust  Company?  The  right 
to  sell  or  pledge  property  is  one  of  the  principal  rights  pertaining 
to  ownership,  and  one  that  is  generally  essential  to  enable  the 
owner  to  use  the  property  in  business  successfully.  The  policy 
adopted  by  the  State,  so  far  as  electric  light  corporations  are  con- 
cerned, allows  this  right  to  remain  imimpaired,  and  secures  the 
assurance  that  corporations  will  fulfill  their  public  duties  by  pro- 
viding for  a  regulation  of  their  use  of  the  property.  It  regards 
mortgages  of  the  property  and  franchises  of  such  corporations, 
made  to  secure  debts  incurred  in  their  authorized  business,  as  con- 
tracts or  conveyances  "  necessary  and  proper  for  the  transaction 
of  their  authorized  business,"  as  well  as  necessary  and  proper  for 
the  fulfilment  of  their  obligations  to  the  public. 

There  are  general  laws  which  expressly  authorize  railroad  cor- 
porations and  street  railway  corporations  to  incur  debts  and  secure 
their  payment  by  mortgages  of  their  property  and  franchises. 
Laws  1897,  ch.  71,  sec.  1 ;  Laws  1895,  ch.  27,  sees.  16,  17 ;  Laws 
1897,  ch.  74,  sec.  1.     During  the  past  ten  years  fourteen  electric 
.light  companies  have  been  incorporated  in  this  State  by  special 
charters,  and  each  of  them  was  expressly  authorized  to  mortgage 
its  property  and  franchises.     Laws  1893,  chs.  201,  227,  273,  303 ; 
Laws  1897,  chs.  144,  172,  173,  184,  202,  203,  206 ;  Laws  1899, 
chs.  208,  218;  laws  1901,  ch.  243.      Five  acts  have  been  passed 
authorizing  the  consolidation  of  electric  light  companies,  each  of 
which  expressly  gave  the  consolidated  corporation  like  authority. 
Laws  1897,  ch.  137 ;  Laws  1899,  ch.  164 ;  Laws  1901,  chs.  189, 
195,  276.      The  charters  of  three  corporations  previously  granted 
have  been  amended  by  introducing  into  them  authority  of  this 
kind.     Laws  1893,  chs.  177,  193,  801.     It  is  said  by  the  defend- 
ants upon  their  brief  that  of  ninety-eight  special  charters  granted 
by  the  Legislature  since  1887  to  gas,  electric  light,  electric  rail- 
way, water,  aqueduct,  telephone  and  telegraph  companies  eighty 
have  contained  authority  to  mortgage  the  corporation's  property 
or  property  and  franchises.       This  legislation   all  tends  very 
strongly  to  prove  the  existence  of  a  public  policy  in  this  State 
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which  allows  qitasi  public  corporations — even  railroad  corporar 
tions — ^the  same  freedom  to  incur  debts  and  pledge  their  property 
and  franchises  therefor  that  is  possessed  by  other  corporations  and 
by  natural  persons.  Whatever  the  public  policy  may  be  in  respect 
to  other  corporations,  no  doubt  is  entertained  that  it  allows  electric 
light  and  power  corporations,  formed  under  the  general  laws,  and 
making  use  of  public  highways  for  stringing  wires  under  licenses 
granted  by  selectmen,  to  alienate  or  mortgage  their  property  and 
secondary  franchises.  Accordingly  it  is  held  that  the  Concord 
Electric  Company  has  power  to  mortgage  its  property  and  fran- 
chises. In  other  States  similar  views  have  been  taken  under 
similar  conditions.  CUy  of  Detroit  v.  Quslighi  Co,,  43  Mich. 
594,  5  N.  W.  1039 ;  Hunt  v.  Oaalight  Co.,  95  Tenn.  136,  31  S.  W. 
1006 ;  Hays  v.  Coal  Co.,  29  Ohio  St.  330 ;  Evans  v.  Heating  Co., 
157  Mass.  37,  31  N.  E.  698. 
Case  discharged.     All  concurred. 
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'BfAXTER  Springs,  City  of^  v.  Baxter  Springs  Light  &  F.  Co. 

Kansas;  Supreme  Court,  JHv.  No,  2. 

1.  Obdinaitce  accepted  constitutes  contract. — ^An  ordinance  of  a  city,  duly 

passed  and  published,  conferring  certain  privileges  and  imposing  certain 
duties  upon  an  electric  light  company,  which,  under  the  charter  of  the 
city,  it  had  power  to  confer,  the  terms  of  which  ordinance  were  accepted 
l)y  the  company  as  therein  provided,  constitutes  a  contract  between  the 
city  and  such  company,  binding  upon  both. 

2.  Pboof  of  accbptance. — ^To  show  its  acceptance  of  the  terms  of  such  an 

ordinance,  the  company  may  introduce  a  written  receipt,  signed  by  the 
city  clerk,  that  a  written  acceptance  of  the  terms  thereof  had  been  left 
with  him;  the  ordinance  itself  providing  that  the  company  should  file 
with  the  city  clerk  of  the  city  a  written  acceptance  of  the  terms  thereof 
within  a  given  time. 

3.  I>E8iGNATiON  OF  NUMBEX  AND  LOCATION   OF  LAMPS. — ^An  Ordinance   pro- 

vided that  the  company  should  furnish,  at  a  price  therein  named,  as 
many  lights  as  the  city  may  order,  to  be  located  where  it  should  order, 
within  certain  limits.  Held^  that  such  order  need  not  be  expressed  in  the 
form  of  an  ordinance,  although  the  charter  of  the  city  provides  that  it 
can  only  contract  by  ordinance;  the  mere  designation  of  number  and 
location  of  lamps  not  being  a  contract. 

4.  Excuse  fbom  patment. — ^An   infirmity  in  an  executory  contract  which 

might  be  taken  advantage  of  by  its  repudiation  before  execution  will  not 
avail  to  excuse  from  payment  for  benefits  received  thereunder  after  exe- 
cution.   This  rule  applies  to  a  municipality  as  well  as  to  an  individual. 

Error  by  defendant  from  judgment  for  plaintiff.      Reported 
64  Kan.  691,  68  Pac.  63;  decided  March  8,  1902. 

W.  R.  Cowley,  for  plaintiff  in  error. 

E.  M.  Tracewell  and  Blue  &  Glasse,  for  defendant  in  error. 

Opinion  by  Cunningham,  J. : 

This  was  an  action  by  the  Baxter  Springs  Light  &  Power  Com- 
pany against  the  city  of  Baxter  Springs  to  recover  for  electric 
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light  service  furnished  to  the  city  upon  its  streets.  After  the  issues 
were  joined,  the  case  was  referred  to  a  referee  to  make  findings 
of  fact  and  of  law.  This  he  did,  and  to  several  of  these  findings 
exceptions  were  taken  and  filed  on  the  part  of  the  city,  which 
exceptions  were  nearly  all  overruled  by  the  trial  court,  and  judg- 
ment rendered  for  the  company  and  against  the  city  on  the  find- 
ings of  the  referee.  The  errors  complained  of  arise  out  of  the 
overruling  of  these  exceptions.  They  will  be  considered  in  the 
order  in  which  they  were  presented.  The  facts  necessary  to  a 
proper  understanding  and  discussion  of  them  are  as  follows: 

On  December  20,  1888,  the  city  council  passed  ordinance  No. 
52,  by  which  the  company  was  authorized  to  erect,  operate  and 
maintain  a  system  of  electric  lights  in  said  city.  This  ordinance 
also  granted  to  it  the  right  to  use  sufficient  water  power  from  a 
dam  owned  by  the  city  across  Spring  river  for  the  purpose  of 
operating  such  light  and  power  plant.  The  sections  of  the  ordi- 
nance involved  in  this  discussion  are  as  follows: 

''Sec.  3.  That  in  consideration  of  the  benefits  to  be  derived  by  the  said  city 
of  Baxter  Springs  by  said  company  constructing  and  establishing  said  light 
and  power  plant,  the  said  city  of  Baxter  Springs  hereby  grants  to  the  said 
company  the  right  to  use  fifty  (50)  horse  power  to  operate  their  machinery, 
provided  there  shall  remain  from  the  wheels  now  in  and  running  at  the  dam, 
across  Spring  river,  owned  by  said  city,  that  amount  of  horse  power  over  and 
above  what  said  city  already  granted  to  Messrs.  Allen  Brothers,  and  Messrs. 
Willard  and  Morrison;  if  however,  said  wheels  are  found  to  be  insufficient  to 
furnish  said  power,  then  the  grantees  shall  have  the  right  to  place  a  water- 
wheel  in  the  west  pit  of  the  fore-bay  and  connect  the  same  with  the  nmin 
shaft  now  in.  It  being  agreed  that  said  city  assumes  no  liability  or  expense 
in  putting  in  or  maintaining  said  power ;  and  in  case  it  becomes  necessary  at 
any  time,  to  repair  the  dam  or  any  part  thereof,  or  any  appurtenances 
thereto;  in  order  to  maintain  said  power  at  said  dam  in  running  order,  the 
said  grantees  agree  to  pay  for  said  repairs,  the  ratio  that  their  power  bears 
to  the  whole  of  motor  power  used  at  said  dam;  also  the  said  city  of  Baxter 
Springs  hereby  grants  to  said  company  the  right  to  erect  and  maintain  on 
their  ground  at  or  near  the  main  shaft  at  said  dam  such  buUdings  and  make 
such  connections  as  may  be  necessary  to  operate  and  carry  on  said  light  and 
power  plant  with  the  right  of  way  to  and  from  said  ground." 

"Sec.  6.  In  further  consideration  of  the  rights  and  privileges  therein  granted 
said  grantees  agree  to  furnish  and  maintain  free  of  charge  lights  for  the  city 
hall,  to  be  located  and  adjusted  in  such  manner  as  shall  fully  light  said  hall 
for  all  kinds  of  entertainments  and  amusements,  whether  of  public  or  private 
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entertainment,  conducted  by  said  city  or  private  individuals,  by  consent  or 
anthority  of  said  city,  and  council  chamber  during  the  continuance  of  this 
franchise,  said  city  to  be  at  the  expense  of  maintaining  and  keeping  in  order 
said  lamps  after  they  have  been  placed  in  position;  also  said  grantee  is  to 
furnish  said  city  as  many  incandescent  lights  as  said  city  may  order  to  be 
located  by  said  city  within  one  block  of  the  lines  of  said  wires  whenever  said 
city  shall  notify  said  light  and  power  company  that  they  desire  the  same, 
laid  lights  to  be  put  up  and  maintained  during  the  existence  of  this  franchise 
and  whenever  so  ordered.  Said  city  hereby  agrees  to  pay  said  company,  its 
successors  or  assigns,  the  following  rates:  Lamps  of  16  candle-power,  $10.80 
each  per  year;  lamps  of  29  candle-power,  $13.20  each  per  year;  lamps  of  32 
candle-power,  $15.60  each  per  year.  Payments  to  be  made  semi-annually  on 
the  first  day  of  February  and  August  of  each  year." 

This  ordinance  was  to  go  into  effect  after  its  publication,  pro- 
vided the  company  within  five  days  after  its  passage  should  file 
with  the  clerk  of  the  city  its  written  acceptance  of  the  terms 
thereof.  The  plant  was  erected  and  put  in  operation,  so  that  by 
about  April  20,  1889,  it  was  ready  for  operation,  and  from  that 
time  until  the  last  of  the  year  1892  the  company  furnished  twenty- 
five  sixteen  candle  power  lights  for  the  lighting  of  the  streets,  and 
received  semiannual  payments  therefor  as  provided  by  section  6. 
There  then  arose  a  controversy  as  to  whether  the  company  was 
bound,  under  the  ordinance,  to  furnish  an  all-night  service,  or 
only  li^ts  until  12.30  a.  m.,  as  it  had  been  furnishing.  There 
was  no  adjustment  of  this  controversy  between  the  parties,  but 
the  company  continued  to  furnish  lights  as  it  had  theretofore  done, 
without  objection  on  the  part  of  the  city,  up  to  the  time  when 
this  action  was  brought  to  recover  compensation  therefor  under 
the  terms  of  the  ordinance.  The  principal  controversy  was  as  to 
whether  the  company  was  required  to  furnish  an  all-night  light, 
or  whether  it  was  only  required  to  furnish  lights  until  midnight. 

The  exceptions  filed  by  the  city  to  the  findings  of  fact  went  to 
the  admissibility  of  various  items  of  evidence  offered  by  the  com- 
pany. It  sought  to  establish  its  contract  with  the  city,  and  for 
this  purpose,  having  pleaded  ordinance  No.  52,  it  desired  to  show 
its  written  acceptance  thereof  as  provided  therein,  and,  to  do  this, 
introduced  the  following  paper:  "Baxter  Springs,  Kansas, 
lieccmber  22nd,  1888.     Eteceived  from  the  Baxter  Springs  Light 
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and  Power  Company  their  written  acceptanoe  of  the  terms  of  the 
electric  light  and  power  franchise  ordinance  passed  December 
20th,  1888.  E.  B.  Corse,  City  Clerk."  The  reception  of  this 
paper  by  the  referee  is  urged  as  error,  and  it  is  claimed  that  the 
written  acceptance  itself  should  have  been  introduced,  instead  of 
the  written  acknowledgment  of  its  receipt ;  that,  had  such  written 
acceptance  itself  been  introduced,  it  might  have  showB  aome 
change  of  the  terms  of  the  profFered  contract  contained  in  the 
ordinance.  We  do  not  think  that  this  claim  is  well  founded. 
The  ordinance  itself  provided  that  it  might  be  accepted  by  the 
filing  with  the  clerk  of  a  writing  indicating  such  acceptance.  The 
receipt  of  the  clerk  was  at  least  prima  facie  evidence  that  said 
writing  had  been  filed  with  him;  that  the  company  had  done 
what  the  ordinance  required  it  to  do  to  indicate  that  it  had  ac- 
cepted the  provisions  of  the  same.  •  It  seems  to  be  agreed  that 
the  receipt  only  indicates  that  the  acceptance  had  been  received 
by  the  clerk,  not  filed.  Whether  filed  or  not,  makes  no  difference, 
The  company  could  not  file  it.  It  had  taken  the  written  accept- 
ance to  the  clerk,  the  officer  which  the  ordinance  indicated  was 
the  propor  one  with  which  to  deposit  the  same.  We  think  this 
evidence  sufficient  to  sustain  the  referee's  finding  that  the  com- 
pany had  accepted  the  tenns  of  the  ordinance,  and  that  out  of  such 
ordinance  and  its  acceptance  arose  a  contract 

The  referee  further  found  that  out  of  the  contract  thus  created 
grew  the  obligation  on  tlie  part  of  the  company  to  furnish  as  many 
incandescent  lights  as  the  city  should  order — such  lights  to  be 
placed  where  the  city  should  designate — ^for  which  it  was  to  pay 
the  company  at  the  rate  of  $10.80  per  year  for  each  sixteen  candle 
power  lamp,  to  be  paid  semiannually  on  the  1st  day  of  February 
and  August  in  each  year.  It  is  contended  that  this  finding  is  un- 
authorized by  the  evidence,  for  the  reasons:  First,  That  in  the 
original  petition  filed  by  the  company  the  claim  was  made  that 
the  liability  grew  out  of  a  verbal  contract,  and  not  out  of  a  con- 
tract created  by  the  passage  of  the  ordinance  and  its  acceptance, 
as  set  out  in  a  subsequent  amended  one ;  and  it  is  insisted  by  the 
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city  that,  inasmuch  as  the  claim  as  originally  made  was  that  the 
contract  was  a  verbal  one,  the  amended  petition  could  not  change 
that  issue.      There  is  no  merit  in  this  contention.      The  office  of 
an  amended  pleading  is  to  restate  matters  incorrectly  or  inad- 
vertently pleaded  at  first,  so  that  the  issues  between  the  pailies 
may  be  accurately  stated,  to  the  end  that  their  rights  be  correctly 
ascertained.      Second.  It  is  further  contended  that,  because  sec- 
tion 6  does  not  specify  the  number  of  lights  which  were  to  be  fur- 
nished, no  contract  was  ever  made  for  the  furnishing  of  any, 
because  the  city  could  only  speak  as  to  the  matter  through  an  ordi- 
nance.     The  records  of  the  city  council  show  that  on  April  23, 
1888,  "  it  was  ordered  that  twenty-five  electric  lights  be  put  in  on 
the  streets,  to  be  located  by  the  committee  on  streets  and  alleys 
and  the  mayor."     It  is  further  shown  by  the  oral  evidence  that 
the  lights  were  put  in  in  accordance  with  the  directions  of  this 
committee  and  the  mayor,  but  it  is  claimed  that  inasmuch  as  there 
was  no  showing  made  that  this  committee  ever  reported  to  the  city 
council,  or  that  such  report  was  confirmed  and  ratified  by  the  city 
council  by  ordinance  or  resolution,  no  contract  was  consummated 
for  the  putting  in  of  these  lights ;  and  many  authorities  are  cited 
in  support  of  the  proposition  that  contracts  can  only  be  entered 
into  in  the  formal  manner  indicated.      The  correctness  of  this 
proposition  we  do  not  question.      Its  application  to  this  case,  we 
do.     The  contract  was  and  is  contained  in  the  terms  of  the  ordi- 
nance, and  in  this  respect  it  was  to  furnish  as  many  incandescent 
lights  as  the  city  should  order.     The  number  of  lights,  and  their 
location  within  the  limits  prescribed  by  the  ordinance,  were  to 
depend  upon  the  order  of  the  city,  not  upon  further  negotiation. 
The  company  had  no  option  to  do  or  to  refuse  to  do.     The  num- 
her  to  be  put  in  was  not  a  matter  of  contract.      Nothing  further 
was  required  than  the  order  of  the  city,  and  upon  this  order  the 
company  was  bound  to  put  them  in.      This  order  was  properly 
ejcpressed  by  the  entry  made  upon  the  records. 

It  is  further  contended  that  the  power  to  locate  these  lights, 
being  a  power  to  contract,  must  be  exercised  by  the  council  itself, 
VOL.  vni — 9 
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and  oould  not  be  delegated.  What  we  have  abeadj  said  disposes 
of  this  contention. 

If  we,  however,  should  allow  the  correctness  of  the  city's  conten- 
tion that  no  written  acceptance  of  the  terms  of  the  ordinance  was 
ever  filed  as  provided  therein,  and  that  no  specific  contract  as  to 
the  nninber  of  li^ts  provided  thereby  was  shown,  still  we  might 
not  adopt  the  conclusion  that  the  light  company  could  not  recover 
for  the  want  of  a  contract,  because,  over  and  beyond  all  this,  it 
appears  without  question  that  the  light  company  had  proceeded 
to  erect  its  plant,  and  had  put  in  the  lights  as  required ;  had  fur- 
nished the  same  to  the  city,  in  its  city  hall  and  council  chamber 
and  upon  its  streets,  for  a  period  of  three  years,  without  objection 
or  complaint  in  any  manner  whatever;  and  had  carried  out  its 
part  of  the  contract.  This  all  being  so,  the  city  may  not  now 
question  the  regularity  of  this  contract  A  contract  good  enough 
to  obtain  benefits  under  is  good  enough  to  warrant  a  recovery  of 
payment  for  such  benefits.  While  the  contract  remained  an 
executory  one,  the  city  might  require  its  acceptance  in  accordance 
with  its  terms ;  but,  when  it  has  been  executed  on  the  part  of  all 
concerned,  no  such  objection  can  be  entertained.  This  rule  of 
ordinary  morals  applies  as  strongly  to  a  municipality  as  to  an 
individuaL  Waterworks  Co.  v.  City  of  Columbus,  48  Kan.  99, 
28  Pac.  1097 ;  Green's  Brice,  Ultra  Vires,  729,  note  "  a ;"  Aurora 
Water  Co.  v.  City  of  Aurora,  129  Mo.  584,  31  S.  W.  946. 

Again,  exceptions  were  taken  to  finding  8,  which  finding  is  that 
from  December  1,  1892,  to  June  5,  1895,  the  company  had  main- 
tained on  an  average  of  twenty-five  lamps  "  according  to  the  terms 
of  said  contract."  The  objection  to  this  finding  especially  is  that 
the  contract  required  the  maintaining  of  these  lights  for  an  all- 
night  service,  and  not  a  half -night  service,  as  was  done.  Con- 
siderable oral  evidence  was  introduced  before  the  referee  as  to 
what  the  understanding  of  the  parties  was  at  the  time  of  the  enactr 
ment  of  the  ordinance  in  respect  to  this  matter.  It  will  be  ob- 
served that  the  ordinance  itself  is  silent  upon  this  subject.  It 
was  competent,  therefore,  to  offer  oral  evidence  to  show  the  inten- 
tion of  the  parties  relative  thereto ;  and  for  this  purpose  the  accept- 
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anoe  and  payment  on  the  part  of  the  city  for  such  one-half  night 
service  from  the  date  of  its  installation,  in  April,  1899,  to  Decem- 
ber 1,  1892,  was  introduced.  We  think  that  such  evidence  was 
entirely  competent  for  this  purpose.  Where  a  contract  is  am- 
biguous in  its  terms,  a  construction  given  to  it  by  the  parties 
tibereto,  and  by  their  actions  thereunder,  is  competent  to  explain 
their  understanding  of  such  contract.  Ma^wfactvring  Co.  v. 
Cruzan,  63  Kan,  411,  65  Pac.  647 ;  Beach,  Mod.  Cent.  sec.  721. 
As  the  referee  found  that  a  midnight  service  was  in  accordance 
with  the  ccmtract,  and  as  this  was  found  upon  conflicting  evidence, 
and  as  the  finding  received  the  approval  of  the  trial  court,  we  may 
not  set  the  same  aside. 

As  a  part  of  its  defense,  the  city  pleaded  an  offset,  in  which  it 
alleged  that  it  had  been  at  a  great  expense  in  repairing  the  dam 
across  Spring  river,  from  which  the  light  company  had  obtained 
its  power  to  operate  this  plant,  and  claimed  that  the  company 
should  pay  one-half  of  such  expense.     This  calls  for  a  construc- 
tion of  section  3  of  the  ordinance  above  quoted.      The  claim  is 
made  on  the  part  of  the  city  that  by  that  section  the  company  was 
bound  to  contribute  to  the  maintenance  of  the  dam  in  any  event, 
while  the  company  claims  it  was  to  contribute  to  such  maintenance 
only  in  the  event  that  it  should  find  it  necessary  to  put  in  an  extra 
wheel  with  which  to  furnish  additional  power — ^in  short,  that  the 
city  agreed  to  furnish  all  the  power  necessary,  without  any  charge 
to  the  company,  except  in  case  it  should  be  found  necessary  to  add 
to  the  power  already  in,  and  in  that  case  the  company  should  con- 
tribute its  share  to  the  maintenance  of  such  additional  power. 
The  language  of  the  section  is :    ^^  In  case  it  becomes  necessary  at 
any  time  to  repair  the  dam  or  any  part  thereof  or  any  appur- 
tenances thereto  in  order  to  maintain  said  power  at  said  dam  in 
naming  order  said  grantee  (the  company)  agrees  to  pay  for  said 
repairs."     The  power  construction  is  not  as  clear  as  it  might  be, 
but,  applying  the  accepted  canons  of  construction,  which  are  that, 
where  reference  is  made  to  something  precedent,  the  last  item 
next  before  such  reference  must  be  held  to  be  intended,  we  con- 
clude tiiat  "  said  power,"  in  the  above  quotation,  means  the  power 
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obtained  by  the  placing  of  the  extra  wheel  in  the  fore-bay,  and  that 
the  company  was  not  liable  for  repairs  to  the  dam,  except  it  found 
it  necessary  to  place  such  additional  wheel.  This  was  the  con- 
struction given  by  the  referee  and  confirmed  by  the  court. 

Upon  the  whole  case,  we  find  that  the  ordinance,  by  the  actual 
fulfilment  of  its  terms,  constituted  the  contract  between  the  light 
company  and  the  city ;  that  there  was  no  error  in  the  findings  of 
the  referee  that  the  understanding  and  agreement  was  that  one- 
half  night  lights  should  be  provided,  instead  of  all-night  lights, 
and  that  the  company  was  not  bound  to  contribute  in  part  to  the 
expense  necessary  to  the  repair  of  the  dam. 

Some  objection  is  made  by  the  plaintiff  in  error  that  interest 
was  allowed  by  the  referee  upon  some  of  the  bills  of  the  light  com- 
pany, which  should  not  have  been  done.  This  is  probably  the 
case,  for  we  find  that  the  District  Court  corrected  the  finding  of 
the  referee  in  this  matter. 

Having  reviewed  the  entire  case,  we  find  no  error  in  the  judg- 
ment of  the  District  Court.  It  will,  therefore,  be  affirmed.  All 
the  justices  concurring. 


New  England  Teleph.  &  Teleg.  Go.  v.  Boston  Tebminal  Go. 

Massachusetts;  Supreme  Judicial  Court. 

1.  Control  of  stbeets. — While  public  streets  are  under  the  control  of  local 

authorities  by  virtue  of  a  delegation  of  authority  by  the  Legislature, 
such  authority  may  be  resumed  at  any  time  by  the  Legislature. 

2.  Statutes  relative  to  the  construction  and  use  of  conduits. — Statutes 

relative  to  the  construction  and  regulation  of  conduits  in  public  streets 
do  not  convey  private  rights  of  property  therein.  Owners  of  such  con- 
duits have  no  title  in  the  streets;  such  conduits  are  personal  property, 
removable  at  pleasure,  and  the  owners  thereof  are  not  entitled  to  dam- 
ages where  the  streets  occupied  by  them  are  taken  for  another  purpose. 

Petition  for  assessment  of  land  damages  under  St.  1896,  ch. 
516,  sec.  23.  Eeported  182  Mass.  397,  65  N.  E.  885;  decided 
January  6,  19Q3. 
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SanU.  L.  Powers,  Francis  A.  Houston  and  Matt.  B.  Jones,  for 
petitioners. 

8aml,  Hoar  and  Woodivard  Hudson,  for  respondent. 

Opinion  by  Knowlton,  C.  J. : 

Hiese  are  petitions  for  an  assessment  of  land  damages  under 
St  1896,  ch.  516,  sec.  23.  Each  of  the  petitioners  is  a  corpora- 
tion established  under  the  laws  of  Massachusetts ;  the  first  for  the 
transmission  of  intelligence  by  electricity,  and  the  second  for  the 
purpose  of  manufacturing,  transmitting,  and  supplying  electricity 
for  lighting.  Each  had  conduits  and  wires  in  certain  streets 
of  the  city  of  Boston  when  these  streets  were  discontinued  and 
taken  for  a  terminal  station  under  St.  1896,  ch.  516.  They  were 
duly  notified,  and  had  ample  opportunity  to  remove  their  prop- 
erty in  the  streets,  so  far  as  it  was  capable  of  being  removed. 
The  wires  were  removed,  but  the  conduits  and  manholes  were  so 
constructed  that  they  could  not  be  taken  up  without  such  destruc- 
tion as  would  render  them  worthless.  The  petitioners  contend 
that  they  had  rights  of  property  in  the  streets,  for  which  they  are 
entitled  to  compensation.  Their  rights  were  acquired  under  cer- 
tain statutes  and  under  ordinances  of  the  city  of  Boston,  which 
it  is  not  necessary  now  to  consider  particularly.  The  decisions 
in  these  cases  depend  chiefly  upon  general  principles  which  lie 
at  the  foundation  of  legislation  touching  public  streets  and  high- 
ways. 

In  this  commonwealth,  on  the  laying  out  and  construction  of  a 
highway  or  public  street,  the  fee  of  the  land  remains  in  the  land- 
owner, and  the  public  acquire  an  easement  in  the  street  for  travel. 
'Hiis  easement  is  held  to  include  every  kind  of  travel  and  com- 
munication for  the  movement  or  transportation  of  persons  or 
property  which  is  reasonable  and  proper  in  the  use  of  a  public 
street.  It  includes  the  use  of  all  kinds  of  vehicles  which  can  be 
introduced  with  a  reasonable  regard  for  the  safety  and  conveni- 
ence of  the  public,  and  every  reasonable  means  of  transportation, 
transmission  and  movement  beneath  the  surface  of  the  ground,  as 
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well  as  upon  or  above  it.  Accordingly  it  has  been  held  that  the 
public  easement  which  is  paid  for  in  assessing  damages  to  the 
owner  includes  the  use  of  the  street  for  horse  cars  and  electric  cars, 
for  wires  of  telegraph,  telephone  and  electric  lighting  companies, 
and  for  water  pipes,  gas  pipes,  sewers  and  such  other  similar 
arrangements  for  communication  or  transportation  as  further  in- 
vention may  make  desirable.  Pierce  v.  Drew,  136  Mass.  75,  49 
Am.  Rep.  7 ;  Svbturhan  Light  &  Power  Co,  v.  Aldermen  of  Boston, 
8  Am.  Electl.  Cas.  80,  153  Mass.  200,  26  N.  E.  447,  10  L.  R  A 
497;  Attomey-Oenerai  v.  Railroad  Co.,  125  Mass.  515,  28  Am. 
Rep.  264;  Howe  v.  Railway  Co.,  167  Mass.  46,  44  N.  E.  386; 
Natick  Oaslight  Co.  v.  Inhabitants  of  NaticJe,  175  Mass.  246,  56 
N.  E.  292.  All  these  agencies  have  a  share  in  the  use  of  the 
streets  under  the  rights  of  the  public.  A  person  who  walks  or 
drives  through  a  public  street  does  it  as  one  of  the  public,  and 
not  in  the  exercise  of  a  private  right  of  way.  The  permanent 
construction  above  referred  to  are  permitted  because  they  are  used 
by  the  public,  or  a  part  of  the  public,  or  are  held  and  used  in 
private  ownership  for  the  benefit  of  the  public.  The  rights  in 
the  streets  which  are  so  exercised  or  enjoyed  are  not  private  rights 
of  property,  but  are  a  part  of  the  public  rights  which  are  shared 
in  common,  although  used  and  enjoyed  in  different  ways  by  the 
different  members  of  the  public  who  pass  through  a  street,  or 
whose  property  is  carried  through  it.  These  public  rights  are 
primarily  subject  to  the  regulation  and  control  of  the  Legislature, 
which  represents  the  public.  This  regulation  and  control  is 
usually  delegated  to  the  local  authorities  by  general  laws,  and 
sometimes  by  special  laws.  But  the  Legislature  remains  all  the 
time  the  supreme  authority  in  regard  to  all  public  rights  and  in- 
terests. The  authority  which  it  delegates,  it  may  at  any  time 
resume,  and  then  it  may  exercise  it  as  it  deems  best  Wales  v. 
Stetson,  2  Mass.  143,  3  Am.  Dec.  39 ;  Spavlding  i>.  Nourse,  143 
Mass.  490,  10  N.  E.  179 ;  Tinker  v.  Inhabitants  of  Russell,  14 
Pick.  279 ;  Union  Ry.  Co.  v.  Mayor,  etc,  of  City  of  Cambridge, 
11  Allen,  287 ;  Railroad  Co.  v.  Wakefield,  103  Mass.  261 ;  Attor- 
ney-Oeneral  v.  Boston,  142  Mass.  200-203,  7  N.  E.  722;  Brimmer 
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V.  City  of  Boston,  102  Mass.  19-22 ;  Stone  v.  City  of  Charlestown, 
114  Mass.  214-224;  HUl  v.  City  of  Boston,  122  Mass.  344,  23 
Am.  Rep.  332 ;  Attomey-Oeneral  v.  Power  Co,,  157  Mass.  86,  31 
N.  E.  482,  16  L.  E.  A.  398;  NaiicJc  Gaslight  Co.  p.  Inhabitants 
ofNatick,  175  Mass.  246,  56  N.  E.  292. 

All  the  statutes  and  ordinances  upon  which  the  petitioners  rely 
as  a  justification  for  their  action  in  constructing  conduits  in  the 
public  streets,  and  as  giving  them  rights  of  property  there,  are 
merely  provisions  for  the  regulation  of  the  different  public  rights 
in  the  streets.      None  of  them  purports  to  convey  private  rights 
of  property.     Most  of  them  expressly  state  the  limitations  upon 
ihe  authority  given,  and  make  the  petitioners  subject  to  possible 
future  proceedings  terminating  or  modifying  their  rights.     Pub. 
St  ch.  109,  sees.  1-3 ;  Id.  ch.  27,  sec.  47 ;  Id.  ch.  28,  sec.  4 ;  St. 
1883,  ch.  221;  St.  1889,  ch.  398;  St.  1894,  ch.  454;  Eev.  Ord. 
Boston  1886,  ch.  28,  sees.  25-32 ;  Rev.  Ord.  Boston  1890,  ch.  18, 
aecs,  3,  6,  10  and  ch.  3,  sec.  21 ;  Eev.  Ord.  Boston  1892,  ch.  36, 
sees.  8,  14,  16  and  ch.  3,  sec.  21.     But  where  there  is  no  such 
express  provision  the  result  is  the  same.      Their  rights  in  con- 
nection with  the  rights  of  others  of  the  public  are  subject  to  rea- 
sonable regulation,  or  even  to  termination  at  any  time,  if  the 
supreme  authority,  acting  in  the  public  interest,  shall  so  deter- 
mine.    It  follows  that  they  have  no  ri^ts  of  property  in  the 
street,  and  their  constructions  that  were  built  therein  were  per- 
sonal property,  which  they  had  a  right  to  remove,  and  which  could 
not  be  subjects  for  the  assessment  of  damages  under  statutes  of 
this  kind.     Com,  v.  Lowell  Oaslight  Co.,  12  Allen,  75 ;  Dudley  v. 
AquediLct  Corp.,  100  Mass.  183 ;  Natich  Oaslight  Co.  v.  Inhabi- 
tants of  NaticJc,  175  Mass.  246,  56  N.  E.  292 ;  Edmands  v.  City 
of  Boston,  108  Mass.  535 ;  Allen  v.  City  of  Boston,  137  Mass. 
319;  Williams  v.  Com.,  168  Mass.  364,  47  N.  E.  115.      See  St 
1902,  ch.  342. 

Looking  at  the  cases  from  a  little  different  point  of  view,  these 
public  rights,  being  subject  to  the  control  of  the  Legislature,  were 
terminated  by  St.  1896,  ch.  516,  which  provided  for  the  discon- 
tinuance of  the  streets,  and  a  taking  by  the  respondent.     When 
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these  places  ceased  to  be  public  streets,  all  rights  of  the  public 
in  them  came  to  an  end,  and  they  became  subject  to  the  different 
kind  of  public  use  to  which  they  were  appropriated  by  the  statute. 
It  is  a  familiar  rule  that  the  discontinuance  of  a  public  way 
terminates  the  right  of  travel  of  the  public  in  it,  and  leaves  it  for 
other  uses.  The  action  taken  by  the  respondent  first  worked  a 
discontinuance  of  the  streets,  and  then  appropriated  them  to  the 
public  use  for  a  terminal  station.  The  damages  to  be  assessed 
were  only  for  rights  of  property  in  the  real  estate  at  the  time 
of  the  taking.  As  the  petitioners  had  no  such  rights,  there  must 
be  in  the  first  case,  under  the  terms  of  the  report,  a  judgment  for 
the  respondent,  and  in  the  second  case  a  like  judgment  must  be 
affirmed. 
So  ordered. 


DuLiTTH,  City  of,  v.  Duluth  Teleph.  Co. 

Minneaota;  Supreme  Court, 

1.  Franchise  of  teucphone  compaitt  not  beyokable;  bemoval  of  wires 
AND  POLES;  MUNICIPAL  CONTRACT. — ^The  Duluth  Telephone  Company  was 
organized  under  title  1,  ch.  34,  Gen.  St.  1878,  before  section  28,  ch.  34, 
Gen.  St.  1866,  was  amended  by  chapter  73,  Gen.  Laws  1881.  By  a  special 
act  approved  March  7,  1881,  the  exclusive  right  was  conferred  upon  the 
company  to  erect  its  poles  and  wires  upon  the  streets  of  the  city  for  the 
period  of  10  years,  which  right  was  extended  for  the  further  period  of 
10  years  by  a  special  act  approved  April  13,  1889.  Commencing  in  1882 
under  the  authority  of  both  the  general  and  special  acts,  the  company 
constructed  its  telephone  system  within  the  city,  and  has  since  maintained 
and  continued  to  extend  the  same  therein.  The  time  granted  under  the 
special  acts  having  expired,  on  November  29,  1898,  under  the  provisions 
of  chapter  74,  Gen.  Laws  1893,  the  common  council  offered  to  sell  a 
franchise  to  construct  a  telephone  system  within  the  city  upon  certain 
conditions;  and,  defendant  having  refused  io  submit  a  bid,  the  franchise 
was  granted  to  another  company,  which  thereupon  constructed  a  tele- 
phone system,  which  it  has  since  maintained  and  operated.  On  February 
13,  1900,  the  city  council  passed  a  resolution  requiring  defendant  on  or 
before  April  1,  1900,  to  remove  its  poles  and  wires  from  the  streets, 
avenues,  and  alleys  of  the  city.    Upon  defendant's  refusal  to  comply  with 
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the  order,  the  city  commenced  an  action  to  enjoin  defendant  from  further 
extending  its  system,  and  to  compel  the  removal  of  the  poles  and  wires 
already  erected,    held: 

1.  That  section  28,  Gen.  St.  1866,  as  amended  by  chapter  73,  Gen.  St.  1881 

{section  2641,  Gen.  St.  1894),  authorized  defendant  to  enter  upon  the 
streets  and  alleys  of  the  city  and  erect  its  poles  and  wires  therein,  subject 
only  to  the  police  power  of  the  city  to  control  and  regulate  the  same. 

2.  The  company  having  established  its  plant  in  reliance  upon  the  provisions 

of  the  general  law  (section  2641,  Gen.  St.  1894),  such  action  on  its  part 
constituted  an  acceptance  ot  the  right  or  privilege  thus  granted,  and  its 
occupancy  of  the  streets  thus  acquired,  including  the  right  to  extend  its 
system  within  the  city  as  occasion  might  require,  became  fixed,  in  the 
nature  of  vested  rights,  which  cannot  be  revoked  by  the  city,  except 
within  the  exercise  of  its  police  power.  Northiicestem  Tel,  Ewoh,  Co,  v. 
City  of  Minneapolis,  83  N.  W.  527,  86  N.  W.  69,  81  Minn.  140,  53  L.  R.  A. 
175. 

Apx)eal  by  plaintiff  from  judgment  for  defendant.      Eeported 
84  Minn.  486,  87  N.  W.  1128 ;  decided  March  29,  1901. 

Oscar  Mitchell,  for  appellant. 

Billson,  Congdon  £  Dickinson,  for  respondent. 

Opinion  by  Lewis,  J. : 

The  plaintiff  municipality  was  organized  under  a  special  act  of 
the  Legislature  approved  March  2,  1887.  The  defendant  com- 
pany was  organized  under  title  1,  ch.  34,  Gen.  St.  1878,  and  its 
corporate  existence  began  February  15,  1881.  By  a  special  act 
approved  March  7,  1881,  the  exclusive  right  was  conferred  upon 
the  municipality,  as  it  then  existed,  to  erect  and  maintain  tele- 
phone poles  and  wires  upon  and  over  its  streets,  avenues  and 
alleys  for  a  period  of  ten  years ;  and  by  the  special  act  of  the  Legis- 
lature approved  April  13,  1889,  this  privilege  was  extended  until 
the  8th  of  March,  1899.  Commencing  in  1882,  and  continuing 
down  to  the  present  year,  the  defendant  company  has,  in  the  cus- 
tomary manner,  established  its  plant,  erected  its  poles,  and  strung 
wires  thereon,  to  the  extent  of  some  fifty  miles,  in  the  streets, 
avenues  and  alleys  of  the  city  of  Duluth.  The  charter  of  1887, 
through  the  common  council,  conferred  upon  the  city  the  power 
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"  to  prevent  the  encumbering  of  streets,  sidewalks,  alleys,  lanes, 
public  grounds  or  wharves  with  .  .  .  posts  ...  or  any 
other  materials  or  substances  whatsoever,"  and  "  to  remove  and 
abate  a  nuisance,  obstruction  or  encroachment  upon  the  streets, 
alleys,  public  grounds  and  highways  of  the  city."  By  chapter  74 
of  the  general  laws  of  1893,  title  1,  ch.  34,  Gen.  St.  1866,  was 
amended  in  part  as  follows :  "  But  no  corporation  formed  under 
this  title  shall  have  any  right  to  construct,  maintain  or  operate 
upon  or  within  any  street,  alley  or  other  highway  of  any  city  or 
village,  .  .  .  any  improvement  of  whatsoever  kind  or  nature 
without  first  obtaining  a  franchise  therefor  from  such  village  or 
city,  according  to  the  terms  of  its  charter,  and  without  first  mak- 
ing just  compensation  therefor  as  herein  provided."  There  was 
also  a  further  amendment  to  the  effect  that  such  corporation 
should  be  subject  to  any  conditions  imposed  from  time  to  time  by 
the  village  or  city,  which  might,  at  the  end  of  every  five  years 
from  and  after  the  granting  of  a  franchise  for  the  construction 
of  any  improvement  whatsoever,  have  a  right,  under  certain  con- 
ditions, to  purchase  the  same.  After  the  expiration  of  the  20 
years'  grant  under  the  special  acts  of  1881  and  1889,  the  company 
continued  to  occupy  the  streets  and  to  extend  its  system.  After 
the  amendment  of  1893  went  into  effect  the  defendant  company 
continued  erecting  its  poles  and  stringing  wires  thereon  in  the 
streets,  avenues  and  alleys  to  the  extent  of  several  thousand  feet 
On  November  29,  1898,  the  common  council  of  Duiluth  passed  an 
ordinance  providing  for  the  sale  by  the  city  of  a  franchise  for  the 
establishment  and  operation  of  a  telephone  exchange  system,  which 
contained  elaborate  provisions  with  reference  to  bids  and  their 
acceptance.  The  defendant  company  did  not  submit  a  bid  in 
accordance  with  the  ordinance,  and  thereafter,  on  March  11,  1899, 
"ie  city  granted  a  franchise  to  another  company,  which  was  ac- 
cepted by  it,  and  a  telephone  plant  constructed  in  conformity  to 
the  requirements  of  the  ordinance.  Subsequently,  on  February 
13,  1900,  the  council  adopted  a  resolution  requiring  defendant  on 
or  before  the  Ist  of  April,  1900,  to  remove  its  poles  and  wires 
from  the  streets,  avenues,  alleys  and  public  grounds  of  the  city  of 
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Dulnthy  and  to  cease  using  the  same  for  the  purpose  of  carrying 
on  its  telephone  business.     A  copy  of  this  resolution  was  served 
upon  the  defendant  company^  which  refused  to  comply  therewith, 
whereupon  this  action  was  commenced  by  the  city  to  enjoin  the 
defendant  company  from  further  extending  its  system,  and  to 
compel  the  removal  of  that  part  already  erected.     The  defendant 
justified  its  action  in  an  answer  which  set  forth  the  laws  under 
which  it  claimed  to  be  authorized,  and  alleged  that  its  possession 
of  the  streets,  avenues,  alleys  and  public  grounds  of  the  city  was 
in  the  ordinary  and  usual  manner,  and  without  interference  with 
the  safety  or  convenience  of  ordinary  public  travel.      The  court 
found  as  facts  that  the  defendant  company  constructed  its  plant 
and  occupied  the  streets  and  alleys  of  the  city  in  reliance  upon  the 
special  acts  above  mentioned,  and  also  upon  the  general  law  em- 
bodied in  section  28,  ch.  34,  Gen.  St.  1886,  as  amended  by  chapter 
73  of  the  general  laws  of  1881  (sec.  2641,  Gten.  St.  1894) ;  that 
the  resolution  requiring  defendant  to  remove  its  plant  from  the 
city  was  adopted  by  the  conmion  council  under  the  mistake  of  law 
that  it  was  erected  without  right  or  legal  authority ;  and  that  such 
resolution  was  passed  without  any  intention  of  expressing  the 
council's  judgment  as  to  its  power  to  regulate  imder  its  police 
power.     Judgment  was  entered  for  the  defendant,  and  the  city 
appealed. 

The  findings  of  fact  by  the  trial  court  are  not  attacked  by  appel- 
lant, and  the  propositions  which  it  submits  for  consideration  in 
this  court  are  embodied  under  the  following  heads:  (1)  That 
the  amendment  of  1881  (sec.  2641,  Gen.  St.  1894)  did  not  be- 
wxne  a  part  of  the  charter  of  the  Duluth  Telephone  Company. 
(2)  That,  if  such  amendment  did  become  a  part  of  defendant's 
charter,  (a)  it  granted  simply  a  privilege  or  license,  revocable  at 
any  time  by  the  State,  or,  when  duly  authorized,  by  the  city ;  (b) 
that  if  such  amendment  became  a  part  of  defendant's  charter,  in 
the  nature  of  a  contract  right,  then  the  rights  of  defendant  became 
vested  only  to  the  extent  of  the  expansion  of  its  system  at  the  time 
of  the  adoption  of  the  city  charter,  in  1887,  and  the  amendment 
of  title  1,  ch.  34,  in  1893. 
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All  of  these  propositions  were  involved  and  necessarily  decided 
in  the  case  of  NortJuwestem  Tel.  Exch.  Co,  v.  City  of  Minneapolis, 
7  Am.  Electl.  Gas.  168,  81  Minn.  140,  83  N.  W.  527,  86  K  W. 
69,  53  L  K  A.  175,  and  there  only  remains  for  us  an  application 
of  the  principles  announced  in  that  case  to  the  facts  in  this  con- 
troversy. On  reargument  in  that  case  it  was  decided  that  the 
words  ^*  public  roads  and  highways,"  as  used  in  section  2641,  Gen. 
St.  1894,  applied  to  streets  and  alleys  of  cities  and  villages,  and 
that,  under  the  provisions  of  that  section,  appellant  had  authority 
to  enter  upon  the  streets  and  alleys  of  Minneapolis,  for  tiie  pur- 
pose of  erecting  its  poles  and  stringing  its  wires,  without  first  ob- 
taining the  consent  of  the  governing  body,  and  subject  only  to  the 
police  power  of  the  city.  It  was  there  also  decided  that  the 
amendment  of  1881  (sec.  2641)  was  in  the  nature  of  an  amend- 
ment of  the  company's  charter  to  the  same  extent  as  though  enacted 
prior  to  its  organization,  and  it  was  impliedly  held  that  the  rights 
and  privileges  of  the  company  under  the  general  law  which  au- 
thorized its  organization  were  to  all  intents  and  purposes  of  the 
same  force  as  though  organized  under  a  special  act,  and  the  par^ 
ticular  provisions  referred  to  had  been  embodied  in  such  special 
charter.  It  was  also  held  that  the  company  having  entered  upon 
the  streets  of  the  city  by  virtue  of  its  organizing  act,  as  amended, 
and  erected  its  poles  and  wires  in  accordance  with  the  direction 
of  the  city  council,  such  council  was  thereafter  powerless  to  arbi- 
trarily and  without  cause  remove  the  poles  and  wires  from  the 
streets,  unless  acting  within  its  province  to  regulate  and  control 
under  its  police  power.  In  the  present  case  counsel  makes  a  dis^ 
tinction  between  a  so-called  charter  contract  and  a  license  or  privi- 
lege, contending  that,  by  the  statute  as  amended  in  1881,  defend- 
ant, at  most,  obtained  merely  a  privilege  or  license,  which  it  was 
within  the  State's  power  to  recall  at  any  time.  It  will  not  be 
necessary  to  enter  into  a  discussion  of  the  technical  meaning  of  a 
charter  contract,  or  contractual  right  as  expressed  in  a  charter, 
and  a  license  or  privilege.  The  decisive  question  is  what  con- 
tract was  made,  if  any — ^what  was  the  intention  of  the  State  in 
enacting  the  law,  and  of  the  defendant  company  in  accepting  and 
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relying  upon  it  ?  Section  2641,  as  it  now  appears  in  the  general 
statutes  of  1894,  was  an  amendment  to  section  42,  ch.  34,  Qen. 
St.  1878.  It  was  under  this  chapter  that  the  defendant  company 
was  organized,  and  that  chapter,  as  amended,  contained  the  law 
which  regulated  the  defendant  in  its  relation  to  the  State  and 
city  of  Ihiluth.  Whether  the  amended  act  expressed  a  contract 
right,  or  but  the  granting  of  a  privilege,  inoperative  until  accepted, 
we  need  not  now  stop  to  inquire. 

The  city  contends  that  the  future  operations  of  defendant  were 
not  conducted  in  reliance  upon  the  general  law  as  amended.     On 
the  contrary,  it  claims  that  the  plant  was  erected  under  the  express 
authority  of  the  special  act  of  March  7,  1881,  which  conferred 
upon  the  company  the  exclusive  right  to  erect  its  system  in  the 
streets  of  the  city.     For  the  purposes  of  this  case,  we  must  assume 
that  defendant  erected  its  plant  in  dependence  upon  the  general 
as  well  as  the  special  law.      Upon  this  point  appellant  is  fore- 
closed by  the  finding  of  the  trial  court,  which  is  not  assailed. 
The  court  found  that  defendant  relied  upon  both  the  general  and 
special  law  in  building  and  extending  its  system  within  the  city. 
It  is   contended,    however,    that,    conceding   the    company    was 
operating  under  the  general  law,  such  authority  was  repealed  by 
the  provisions  of  the  city  charter  of  1887.      Without  admitting 
the  State's  ability  to  delegate  authority  to  the  city  to  prevent 
defendant  from  continuing  the  use  of  its  streets  for  the  purposes 
of  its  telephone  system,  it  is  clear  that  no  such  power  was  at- 
tempted by  the  1887  charter.      The  powers  there  granted  are 
restricted  to  the  prevention  of  the  incumbering  of  streets,  side- 
walks, etc.,  and  to  the  removal  and  abatement  of  nuisances  upon 
streets  and  highways.      Such  grant  of  power  must  be  construed 
consistently  with  the  rights  already  acquired  by  defendant  under 
section  2641,  and  extends  only  to  the  reasonable  exercise,  control 
and  regulation  of  its  police  power.     Northwestern  Tel,  Exch,  Co. 
V,  City  of  Mimveapolis,  supra.      Again,  appellant  contends  that 
the  authority  embraced  within  section  2641  was  repealed  by  chap- 
ter 74,  Gen.  Laws  1893.     This  amendment  of  1893  provided  that 
no  corporation  organized  under  section  1,  tit.  1,  ch.  34,  Gen.  St. 
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1866^  should  have  any  right  to  construct,  maintain^  or  operate 
upon  or  within  any  street,  alley,  or  other  highway  of  any  city  or 
village  any  improvement,  of  whatsoever  nature  or  kind,  without 
first  making  just  compensation,  and  obtaining  a  franchise  therefor 
from  such  city  or  village.  In  our  opinion,  this  amendment  re- 
pealed the  provisions  of  section  2641,  so  far  as  it  applied  to  the 
State  at  large,  or  to  new  enterprises  undertaken  by  defendant  in 
other  cities  or  villages.  It  does  not  follow  that,  because  section 
2641  was  repealed  by  the  amendment  of  189-3,  it  operated  as  a 
repeal  of  defendant's  authority  to  maintain  and  extend  its  system 
within  the  city  of  Duluth.  We  are  asked  to  decide  that  the  1893 
amendment  wiped  out  defendant's  authority  not  oidy  to  extend 
its  system  in  other  streets  as  the  growth  of  the  city  might  warrant, 
but  also  to  maintain  the  plant  and  system  as  already  built  and 
operated.  In  the  Minneapolis  case  we  held  that,  where  thje  com- 
pany had  made  substantial  improvements  upon  the  strength  of 
authority  granted  to  it  by  the  State,  the  rights  acquired  in  so  doing 
become  vested,  and  cannot  be  interfered  with  by  subsequent  legis- 
lation. The  same  principle  applies  to  the  extension  of  the  tele- 
phone system  in  the  city  of  Duluth.  If  the  State  might  at  any 
time  step  in  and  prevent  the  extension  of  the  system,  the  profit 
of  such  an  enterprise  would  indeed  be  dubious,  and  offer  slight 
attraction  to  capital.  If  the  company  were  prevented  from  mak- 
ing extensions,  its  privileges  not  being  exclusive  in  the  streets 
already  occupied,  it  might  in  a  few  years  be  superseded  by  com- 
petitors who  had  the  entire  city  at  their  command.  The  natural 
and  reasonable  construction  to  be  placed  upon  the  relation  of 
the  parties  hereto  is  that  the  company  having  in  good  faith  ex- 
pended large  sums  of  money  in  the  construction  of  its  plant,  it 
constituted  an  acceptance  of  the  charter  rights  or  privileges,  whidi 
included  the  implied  right  to  maintain  and  extend  its  system  and 
make  it  remunerative.  The  resolution  of  the  city  council  requir- 
ing the  removal  of  the  poles  and  wires  of  defendant's  system  from 
the  streets,  alleys  and  public  grounds  of  the  city  of  Duluth  having 
been  passed,  not  in  the  exercise  of  its  police  power,  but  upon  the 
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theoiy  that  the  oompany  had  no  legal  right  to  maintain  the  same, 
it  foUowB  that  it  was  void  and  powerless  to  affect  defendant's 
interests. 
Judgment  affirmed. 


Cabthagb,  City  of,  v.  Cabthagb  Light  Co. 

Missouri;  Court  of  Appeals  cf  Kansas  City. 

L  STATDTB  AITTHOKIZINO  FBAITCHISB  TO  ELBCTBIO  UOHT  COlCPAirr. — ^A  Statute 

(Aet  Feb.  27,  1875)  authorizing  a  city  council  to  enact  ordinances  grant- 
ing privileges  to  use  the  streets  of  a  city  to  provide  the  city  with  water 
and  light  and  to  erect  gas  works  and  lay  down  pipes  for  the  use  ot  the 
city  and  its  inhabitants  is  not  sufficient  to  authorize  a  grant  of  a  fran- 
chise to  an  electric  light  company  for  the  occupation  of  the  streets  by  its 
wires  and  poles.  The  court  took  judicial  notice  of  the  fact  that  when 
said  statute  was  passed  the  Legislature  did  not  contemplate  the  possi- 
bility of  the  use  of  electricity  for  the  lighting  of  public  streets. 

2.  FkAKCHISS  FOB  ELBCTBIC   STBEET  BAILWAT  OOXXPLED  WITH   UGHTma   FBIVI- 

IBQB. — ^A  franchise  for  the  use  of  streets  for  an  electric  railway  and  also 
granting  a  privilege  to  erect  poles  and  wires  for  electric  lighting  pur- 
poses cannot  be  disconnected  so  as  to  permit  an  assignment  of  the  privi- 
Iqse  of  erecting  electric  light  wires  and  poles  to  one  not  owning  or  operat- 
ing the  electric  railway. 

Appeal  hj  plaintiff  from  judgment  for  defendant     Beported 
M  Mo.  App.  20,  70  S.  W.  936 ;  decided  December  1,  1902. 

I.  F.  Shannon  and  H.  J.  Oreen,  for  appellant. 

John  A.  Eaton  and  Howard  Gray,  for  respondent. 

Opinion  by  Smith,  P.  J. : 

The  plaintiff  is  a  city  of  the  third  class,  and  the  defendant  is  a 
business  corporation  organized  in  1&97  under  the  provisions  of 
article  8,  ch.  42,  Rev.  St.  ISS^.      The  plaintiff  was  organized 
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under  the  act  of  March  15,  1873  (Sess.  Acts  1873,  p.  221)  and  the 
Amendatory  Act  of  February  27,  1875,  and  continued  to  thus 
exist  until  1890,  when  it  became,  and  ever  since  has  remained,  a 
city  of  the  third  class  under  the  statute  (Sess.  Acts  1893,  p.  65). 
In  1885  the  plaintiff,  by  ordinance,  granted  the  Sperry  Electric 
Light  &  Power  Company  and  its  assigns  permission  to  erect, 
maintain  and  operate  electric  light  works,  and  to  transmit  power 
by  means  of  poles  and  wires  for  a  period  of  twenty  years.  In 
1894  the  plaintiff,  by  a  further  ordinance,  granted  to  F.  H.  Mtch 
and  assigns  the  privilege  to  construct,  maintain  and  operate  over 
certain  of  its  streets  and  alleys  an  electric  railway,  and  also  the 
further  permission  to  erect  poles  and  wires  for  electric  lighting 
purposes.  It  stands  admitted  by  the  pleadings  that  while  lie 
plaintiff  existed  under  its  special  charter — ^the  said  act  of  1875 — 
the  pri\dlege  was  granted  by  it  to  the  assigns  of  the  defendant  to 
use  its  streets  and  alleys  for  the  erection  of  poles  and  the  swinging 
of  wires  thereon,  and  that  the  defendant  had  succeeded  to  the 
ownership  of  the  said  privileges  so  granted  to  its  assigns,  and  as 
such  assignee  was  occupying  said  streets  and  alleys  thereunder. 
There  is  no  issue  made  by  the  pleadings  as  to  the  assignment  and 
o^vne^8hip  of  the  privileges  granted  especially  to  Sperry  and 
Fitch ;  and,  if  there  had  been,  the  uncontradicted  and  unobjected 
to  evidence  adduced  by  the  defendant  clearly  established  the 
affirmative  of  that  issue.  It  is  conceded  that  the  plaintiff  had  at 
no  time  granted  to  the  defendant  directly  the  right  to  erect  its 
poles  or  swing  its  wires  in  the  streets  and  alleys  of  the  former,  so 
that,  if  the  defendant  has  any  right  to  use  and  occupy  the  streets 
and  alleys  of  the  plaintiff  with  its  poles  and  wires,  that  right  is 
derived  exclusively  through  the  grants  made  to  one  or  both  of  its 
assignors.  The  question,  then,  is,  did  that  right  pass  to  the 
defendant's  assignors,  or  either  of  them,  imder  the  ordinances  to 
which  we  have  alluded?  The  Sperry  privilege  was  granted  in 
1885,  while  the  plaintiff  was  governed  by  the  charter  act  of  1875, 
so  that  whether  that  act  authorized  the  passage  of  the  ordinance 
granting  that  privilege  is  one  of  the  decisive  questions  we  are  re- 
quired to  dotennine.     Sections  19  and  27  of  article  5  of  that  act 


Municipal  Contbol.  145 


Carthage,  City  of,  v.  Carthage  Light  Co. 


provide  that  the  city  council  shall  have  the  power  by  ordinance 
^'to  provide  the  city  with  water  and  light,"  and  to  provide  for 
lighting  the  streets  and  erecting  lamps  thereon ;  and  section  49'  of 
the  same  article  provides  that  the  said  council  shall  also  have 
power  to  erect,  maintain  and  operate  waterworks  or  gasworks,  and 
to  regulate  the  same;  to  acquire  grounds  on  which  to  erect  such 
works,  etc. : 

^TroTided  (1)  the  mayor  and  council  may  in  their  discretion  grant  the 
right  to  any  person  or  persons  to  erect  water  works  or  gas  works  and  lay  down 
pipes,  mains,  etc.,  for  the  use  of  the  city  and  its  inhabitants  as  the  council 
may  by  ordinance  prescribe:  provided  (2)  that  such  right  shall  not  be  granted 
for  a  longer  time  than  thirty  years  and  shall  not  be  granted  unless  the  consent 
of  a  majority  of  the  qualified  voters  of  the  city  voting  at  an  election  for  that 
purpose  shall  bo  determine." 

These  three  sections  of  the  act  are  in  pari  materia,  and  must  be 
treated  as  if  one  section,  and  that  construction  adopted  that  will 
give  eflFect  to  all  of  them.     City  of  St.  Lovis  v.  Howard,  119  Mo. 
41,  24  S.  W.  770,  41  Am.  St.  Rep.  630;  Andrew  Co.  v.  Schell, 
135  Mo.  31,  36  S.  W.  206.      The  first  of  these  confers  upon  the 
plaintiff  the  power  to  provide  light  and  to  erect  lamps  for  that 
purpose  on  the  streets,  and  the  other  authorizes  this  utility  to  be 
provided  in  one  of  two  ways;  that  is  to  say,  either  by  erecting, 
maintaining  and  operating  gas  works  itself,  or  by  granting  the 
right  to  some  other  person  to  do  so.      The  latter  section  was  in- 
tended to  qualify  the  exercise  of  the  power  conferred  by  the  first 
two;  or,  in  other  words,  while  the  power  to  light  was  conferred, 
the  only  kind  of  a  plant  that  was  authorized  to  be  constructed  for 
the  production  of  such  light  was  a  gas  plant.      There  was  no  au- 
thority given  for  the  construction  of  an  electric  plant,  or  to  trans- 
mit electric  power  by  means  of  poles  and  wires  placed  in  the  streets 
and  alleys  of  the  city.     We  may  take  notice  of  the  fact  that  in 
1875,  when  the  said  act  was  passed,  among  the  possibilities  of 
electricity  that  of  using  it  as  an  illuminator  to  the  extent  of  light- 
ing a  city  by  means  of  it  was  not  one  of  those  contemplated  by  the 
I/?gislature.      There  are  no  terms  employed  in  the  act  which  au- 
thorized the  passage  of  an  ordinance  to  erect  an  electric  plant,  or 
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to  occupy  the  streets  and  alleys  with  the  poles  and  wires  used  by 
it  for  the  transmission  of  power,  etc.      The  grant  of  legislative 
powers  to  municipalities  is  to  be  strictly  construed,  and,  if  there 
be  a  reasonable  doubt  of  the  existence  of  a  power,  it  will  be  held 
not  to  have  been  granted.     Knapp  v,  Kansas  City,  48  Mo.  App. 
486 ;  Kansas  City  v.  Lorber,  64  Mo.  App.  608 ;  Waterti;aries  Co. 
V.  Kansas  City,  20  Mo.  App.  237 ;  City  of  St.  Louis  v.  Bell  Tel. 
Co.,  96  Mo.  626,  10  S.  W.  197,  2  L.  R  A.  278,  9  Am.  St.  Rep. 
870.     It  can  be  safely  asserted  as  a  fact  that  the  lighting  of  the 
plaintiff  city  by  electricity  was  not  one  of  the  things  the  Legis- 
lature had  in  mind,  or  intended  to  authorize  or  accomplish,  by  the 
passage  of  the  act.      But,  if  this  construction  is  considered  too 
narrow,  and  if  the  contention  be  upheld  that  the  power  to  erect 
an  electric  plant  or  to  confer  that  power  upon  one  or  more  persons 
is  implied  in  the  terms  of  the  act,  still  the  exercise  of  that  power 
is  denied  by  the  terms  of  the  second  proviso  of  the  act  already 
quoted  unless  the  consent  of  the  majority  of  the  qualified  voters 
was  first  obtained,  and  of  this  there  is  no  pretense.     The  proviso 
just  referred  to  operates  as  a  limitation  only  on  the  exercise  of  the 
power  conferred  by  the  terms  of  the  first  proviso.      So  that,  no 
difference  what  construction  of  the  act  in  its  entirety  may  be 
adopted,  it  is  clear  that  the  ordinance  in  question  was  unauthor- 
ized by  the  act,  and  gave  to  the  grantee  therein  named  or  its  suc- 
cessor no  authority  to  occupy  the  plaintiff's  streets  and  alleys  with 
its  poles  and  wires  for  any  purpose. 

Turning  to  the  other  question — that  is  to  say,  whether  or  not 
the  passage  of  the  said  ordinance  relating  to  the  grant  to  Fitch 
and  assigns  was  an  authorized  exercise  of  its  charter  power — ^it 
is  to  be  observed  that  this  ordinance  was  passed  in  1894,  after  the 
plaintiff  had  become  a  city  of  the  third  class  under  the  statute. 
So  that  the  question  is  to  be  determined  by  reference  to  the  act  of 
April  19,  1893.  (Sess.  Acts  1893,  p.  85).  By  section  95  of 
that  act,  the  council  were  authorized  to  provide  for  the  lighting 
of  streets  and  the  erection  of  lamp-posts,  poles  and  lights  therefor, 
and  to  make  contracts  with  any  person  for  lighting  the  streets  with 
gas,  electricity,  or  otherwise,  provided  (1)  that  no  contract  should 
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be  for  a  longer  period  than  ten  years,  and  provided  (2)  that  no 
snch  contract  should  obtain  any  validity  until  ratified  by  a  two- 
thirds  majority  of  the  qualified  voters,  etc.      The  section  further 
provides  that  the  council  should  have  the  right  to  erect  and  operate 
gas  works,  electric  light  works,  or  works  of  any  other  kind  or 
name,  and  to  erect  lamp-posts,  electric  wire  poles,  or  any  other 
apparatus  or  appliances  necessary  to  light  the  streets,  alleys,  etc. ; 
and  in  the  third  proviso  of  the  section  the  council  are  authorized 
to  grant  the  right  to  any  person  to  erect  such  works,  lay  the  pipe, 
wires,  and  erect  the  posts,  poles,  etc.,  therefor ;  and  in  the  fourth 
proviso  of  the  section  it  is  further  provided  that  such  right  to  any 
audi  person  shall  not  extend  for  a  lon£;er  period  than  thirty  years, 
nor  Ugr^  .,  ™ewed  without  Te  r.».t  of  .  .^ion^  of 
the  qualified  voters,  etc.     The  second  and  fourth  proviso  above 
referred  to  render  a  concession  by  the  council  like  that  to  Fitch 
nugatory  unless  consented  to  by  the  qualified  voters  of  the  city. 
No  such  consent  to  the  Fitch  concession  was  ever  obtained.    While 
the  ordinance,  in  so  far  as  it  is  intended  to  furnish  authority  to 
Fitch  and  his  assigns  to  erect  upon  the  streets  and  alleys  poles  and 
wires  for  the  transmission  of  electricity  for  heating,  lighting  and 
power  purposes,  is  invalid,  and  inefficacious,  except  that  it  is  suffi- 
cient to  authorize  Fitch  and  his  assigns,  as  a  part  of  the  equip- 
ment of  said  street  railway  provided  for  in  other  sections  of  the 
ordinance,  to  erect  and  maintain  poles  and  wires  in  the  streets 
and  alleys  of  the  city  incidental  to  and  in  connection  with  the 
operation  of  the  said  street  railway,  yet  such  right  cannot  be  dis- 
eoimected  with  the  operation  of  said  street  railway  and  transferred 
to  one  who  does  not  own  the  said  street  railway  franchise  nor 
operate  the  same  under  it.     This  ordinance,  not  having  been  con- 
sented to  by  the  qualified  voters  of  the  city,  as  required  by  the 
statute,   which  was  the  charter  of  plaintiflF,  was  without  legal 
validity  in  so  far  as  it  authorized  the  grantee  therein  to  erect  posts 
and  wires  in  the  streets  of  the  city  to  light  the  same ;  and  to  that 
extent  the  right  conferred  by  it  was  not  the  subject  of  transfer, 
and  therefore  defendant  can  base  no  right  on  that  ordinance. 
Some  reference  is  made  in  briefs  of  counsel  to  Waterworks  Co,  v. 
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Webb  City,  78  Mo.  App.  422,  but  that  case  is  not  in  point  here. 
The  city  was  not  there,  as  here,  restricted,  in  the  exercise  of  the 
power  that  was  in  question,  to  a  particular  mode.  Where  such 
a  restriction  in  a  charter  power  exists,  that  power  cannot  be  exer- 
cised in  a  manner  that  is  inconsistent  with  such  restrictions.  It 
seems  quite  clear  to  us  that  the  power  conferred  on  the  plaintiff 
city  by  said  several  legislative  enactments  was  exercised  in  a 
manner  inconsistent  with  the  restrictions  therein  imposed,  and 
therefore  they  are  invalid,  and  did  not  confer  upon  the  grantees 
therein  named,  nor  the  defendant,  their  assignee,  the  rights 
claimed  by  the  latter. 

Defendant  finally  argues  that,  even  if  the  poles  and  wires  of 
defendant  were  a  continuing  public  nuisance,  the  plaintiff,  by 
reason  of  its  long  acquiescence  therein,  is  estopped  to  claim  in- 
junctive relief.  One  of  the  diflSculties  about  this  contention  is 
that  no  estoppel  or  acquiescence  was  pleaded  or  relied  on  in  the 
trial,  and  hence  there  is  no  issue  of  that  kind  before  us  for  con- 
sideration. In  no  case  wherein  pleadings  are  required  can  an 
estoppel  in  pais  be  made  available,  unless  it  is  pleaded.  Railway 
Co.  V.  Curtis,  154  Mo.,  loc.  cit.  20,  55  S.  W.  222;  Avery  v.  Rail- 
road Co,,  113  Mo.,  loc.  cit.  568,  21  S.  W.  90;  Hamnierslough  t\ 
Cheatham,  84  Mo.,  loc.  cit.  21 ;  Noble  v,  Blount,  77  Mo.,  loc.  cit 
242 ;  Ferneau  v,  Whitford,  39  Mo.  App.,  loc.  cit.  316 ;  Webb  r. 
Allington,  27  Mo.  App.,  loc.  cit.  571. 

Accordingly  we  shall  reverse  the  decree  and  remand  the  cause. 
All  concur. 
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PnrLLiPSBUso  Elect.  L.,  H.  &  P.  Co.  v.  Inhabitants  of 

Phillipsburg. 

Hew  Jersey;  Supreme  Court. 

1.  Repeal  of  ordinance  orantiivo  franchise  to  eusctric  light  com- 
pany.— ^A  common  council  cannot  repeal  an  ordinance  granting 
permission  to  an  electric  light  company  to  place  its  poles  and 
stretch  its  wires  on  all  the  streets  and  alleys  of  the  town  when  the  com- 
pany has  conformed  to  the  conditions  of  the  ordinance  so  far  as  required, 
and  has  expended  money  in  placing  the  poles  and  wires  on  certain  of  the 
streets,  notwithstanding  the  common  council  may  have  been  misled  in 
passing  the  ordinance. 

iS.  Officebs  and  stockholders  different  from  those  of  original  company. 
— ^That'the  officers,  managers,  and  stockholders  of  the  company  are  dif- 
ferent individuals  from  those  who  were  stockholders  when  the  permis- 
sion was  granted,  gives  no  ground  for  the  repeal  of  the  ordinance. 
3.  Forfeiture  of  franchise  for  violation  of  ordinance. — If  the  corpora- 
tion is  violating  its  charter  or  the  laws  of  the  State,  it  is  liable  to  a  pro- 
ceeding to  forfeit  its  charter,  but  the  ordinance  of  the  common  council, 
granting  permission  to  erect  poles  and  wires,  cannot  for  that  reason  be 
repealed. 

(Syllabus  by  the  court.) 

Certiorari  to  review  ordinance.  Reported  66  N.  J.  Law,  505, 
49  All.  445 ;  decided  June  10,  1901. 

S.  C.  Smith,  for  prosecutor. 

L.  W,  Schultz,  for  respondent. 

Opinion  by  Gakretson,  J. : 

By  an  ordinance  approved  August  24,  1896,  the  common  coun- 
cil of  the  town  of  Phillipsburg  passed  an  ordinance  permitting 
the  prosecutor  to  place  its  poles  and  stretch  its  wires  on  each  and 
every  street  and  alley  in  the  town,  for  the  purpose  of  conducting 
electricity  through  the  town.  The  ordinance  prescribed  the  char- 
acter of  the  poles  and  the  manner  of  stringing  the  wires,  and  the 
supervision  under  which  they  should  be  erected.  It  also  required 
certain  services  to  be  performed  by  the  company  for  the  town,  in 
consideration  of  the  permission  granted  and  provided  for  the  filing 
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of  an  acceptance  of  the  ordinance.  The  acceptance  of  the  ordi- 
nance was  duly  filed  as  required.  In  the  spring  of  1899,  the 
company  built  more  than  a  mile  of  a  pole  and  wire  line  in  Phillips- 
burgy  and  there  is  evidence  to  show  that  this  was  done  under  the 
supervision  of  the  committee  on  streets  and  alleys,  as  provided  in 
the  ordinance,  and  made  contracts  for  over  800  lights  for  private 
consumers,  and  the  first  lights  were  used  in  April,  1899,  and  have 
continued  to  be  used  ever  since.  There  is  nothing  to  show  that 
the  prosecutor  has  in  any  way  refused  to  perform  for  the  town  the 
services  required  by  the  ordinance.  On  the  15th  of  October, 
1900,  the  common  council  passed  another  ordinance  repealing  the 
foregoing  ordinance,  and  this  writ  is  brought  to  test  the  legality  of 
that  municipal  action. 

We  think  that  this  question  is  settled  by  the  cases  of  Hudson 
Telephone  Co.  v.  City  of  Jersey  City,  2  Am.  Electl.  Cas.  133,  49 
N.  J.  Law,  303,  8  Atl.  123,  and  Suburban  Electric  Light  £  Power 
Co.  V.  Inhabitants  of  East  Orange  Tp.  (N.  J.  Ch.),  7  Am.  Electl. 
Cas.  37,  41  Atl.  865,  which  hold  that  permission  granted  by  a 
common  ooimcil,  under  like  circumstances  to  this,  was,  after 
acceptance  and  expenditure  of  money  under  it,  irrevocable. 

The  proceedings  leading  to  the  passage  of  the  original  ordinanoe 
cannot  be  reviewed  by  this  writ,  nor  can  we  now  look  into  the  con- 
siderations which  influenced  the  members  of  the  common  council 
to  vote  for  it.  It  is  an  attack  upon  it  in  a  collateral  proceeding. 
Fraud  or  misrepresentation  is  not  sufficient  to  avoid  the  act  of  a 
legislative  body,  even  if  proved.  Jersey  City  dc  Bergen  B.  Co.  v. 
Jersey  City  &  Hoboken  Horse  B.  Co.,  20  N.  J.  Eq.  61-76. 

That  the  stockholders,  officers  and  managers  of  the  company- 
are  now  persons  different  from  those  who  were  its  stockholders, 
officers  and  managers  when  the  permission  was  granted  coidd  not 
afford  a  reason  for  the  repeal  of  the  ordinance  granting  permis- 
sion. The  permission  was  to  the  corporation,  not  to  the  individu&l 
members  thereof.  If  the  corporation  is  not  complying  with  the 
terms  of  the  permitting  ordinance,  obedience  thereto  should  be 
enforced  by  appropriate  proceedings.  But,  if  the  ordinance  was 
repealed,  it  could  be  remade.     The  repeal  of  the  ordinance  would 
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not  aocomplish  such  obedience,  but  would  be  the  imposition  of  a 
penalty  for  failure  to  comply  therewith,  and  no  such  penalty  is 
anywhere  authorized.  If  the  corporation  is  engaged  in  acts  not 
warranted  by  its  charter,  or  in  violation  of  the  laws  of  the  State, 
that  is  a  matter  in  which  the  State  is  concerned,  and  a  proceeding 
to  forfeit  its  franchise  would  be  the  appropriate  remedy.  Light 
Co.  17.  Oreen,  46  N.  J.  Eq.  118,  18  Atl.  844;  Attometf-Oeneral  v. 
American  Tobacco  Co.,  55  N.  J.  Eq.  352,  86  Atl.  &71.  This 
repealing  ordinance  must  be  set  aside. 


City  of  Bbadfosd  v.  N.  Y.  &  Pennsylvania  Telsphone  & 

Telegraph  Co. 

Petmaylixmia;  Supreme  Court. 

1.   RbMOTAL  of  poles  A1«D  wires  from   streets   and   mOHWATS;    LACHES. — 

Where  a  city  permits  a  telephone  company  to  erect  and  maintain  poles 
and  wires  on  its  streets  without  protest  or  objection  for  a  period  of 
more  than  twenty-one  years,  during  which  time  the  company  had  ex- 
pended large  amounts  in  the  maintenance  of  such  poles,  and  the  city 
had  received  valuable  consideration  in  the  use  of  such  poles  for  the 
carrying  of  the  wires  of  its  flre  alarm  service;  had  received  and  duly 
receipted  for  license  and  pole  taxes  assessed  against  the  company,  and 
had  used  telephone  instruments  furnished  by  the  company  down  to  the 
date  of  the  hearing;  it  was  held  that  the  municipality  was  guilty  of 
laeheSf  and  that  its  bill  requesting  that  the  defendants  be  restrained 
from  erecting  new  poles  or  stringing  new  wires  upon  the  streets  of  the 
municipality,  and  that  they  be  required  to  remove  the  poles,  wires  and 
eables  in  place  or  erected  by  them,  was  properly  dismissed. 

Appeal  by  plaintiff  from  a  decree  dismissing  its  bill.    Eeported 
66  Ail.  41 ;  decided  July  9, 1903. 

The  bill  alleged  the  incorporation  of  the  plaintiff  as  a  city  of  the  third 
elass,  and  the  incorporation  of  the  defendant  the  Pennsylvania  &  New  York 
Telephone  &  Telegraph  Company  under  the  General  Corporation  Act  of 
April  29,  1874,  its  supplements  and  amendments,  with  particular  reference 
to  the  act  of  May  1,  1876  (P.  L.  00),  as  amended  by  the  act  of  June  25, 
1885   (P.  L.  164).     It  alleged  the  incorporation  of  the  defendant  the  New 
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York  &  Pennsylvania  Telegraph  &  Telephone  Company  under  the  laws  of  the 
State  of  New  York.  It  further  alleged  that,  by  the  acts  of  assembly  under 
which  the  defendant  the  Pennsylvania  &  New  York  Telegraph  &  Telephone 
Company  is  incorporated,  defendant  is  authorized  to  use  and  occupy  the 
streets  of  the  city  for  the  purpose  of  constructing  and  maintaining  telephone 
lines  only  after  consent  obtained  from  the  city  by  ordinance;  that  the  de- 
fendant the  New  York  &  Pennsylvania  Telephone  &  Telegraph  Company  is 
without  authority  under  any  circumstances  to  erect  or  maintain  poles  or 
wires  on  the  streets  of  the  plaintiff  city.  It  further  averred  that  the  de- 
fendant companies  have  erected  and  are  maintaining  a  large  number  of  poles 
in  the  city,  and  have  strung  and  placed  thereon  a  large  number  of  wires  and 
cables,  without  warrant  of  law  or  permission  from  the  city  of  Bradford,  and 
are  using  the  banic  for  the  purpose  of  carrying  on  a  telephone  business  and 
operating  a  telephone  excliange  in  said  city,  and  pre  continually  placing  new 
obstructions  in  the  plaintiff  city  by  erecting  new  poles  and  stringing  new 
wires;  that  the  poles  so  erected  are  owned  by  the  Pennsylvania  corporation, 
the  Pennsylvania  &  New  York  Telephone  &  Telegraph  Company,  and  leased 
by  them  to  the  New  York  corporation,  the  New  York  &  Pennsylvania  Tele- 
graph &  Telephone  Company;  and  that  the  plaintiff  city  required  the  de- 
fendants to  remove  their  poles  and  wires  from  the  streets  of  said  city,  but 
the  defendants  have  refused  so  to  do.  The  bill  asked  that  the  defendants  be 
restrained  from  erecting  any  new  poles  or  stringing  any  new  wires  upon  the 
streets  of  the  plaintiff  city,  and  that  they  be  required  to  remove  the  poles, 
wires  and  cables  in  place  or  erected  by  them. 

The  answer  admitted  the  incorporation  of  the  plaintiff  city,  and  the  in- 
corporation of  the  defendants  as  alleged  in  the  bill,  but  denied  that  the  Penn- 
sylvania corporation  comes  within  the  provisions  of  the  act  of  May  1,  1S76. 
The  defendants  admitted  having  a  large  number  of  poles  and  wires  on  the 
streets  of  said  city,  as  alleged  in  the  bill,  but  denied  that  they  were  erected 
without  consent  of  the  city,  and  averred  that  the  defendants  are  the  owners 
of  certain  franchises  and  rights  to  erect  and  maintain  poles  and  wires  upon 
the  streets  of  the  plaintiff  city,  pursuant  to  the  contract  between  the  city 
and  the  Bradford  Telephone  Exchange,  made  in  1879,  to  whose  right  the  de- 
fendants have  sueeeeded.  The  answer  averred  that  in  pursuance  of  said  con- 
tract the  Bradford  Telephone  Exchange  erected  a  large  number  of  poles,  and 
strung  wires  upon  the  streets,  which  are  now  a  part  of  the  sy^m  of  the 
defendant  companies,  and  that  the  plaintiff  city  is  now,  and  has  been  since 
the  inception  of  said  system,  using  the  poles  thereof  for  the  carrying  of  the 
wires  of  its  fire  alarm  system.  It  averred  that  all  poles  erected  and  all  wires 
strung  by  defendant  companies  were  erected  and  strung  by  the  proper  per- 
mission of  the  proper  authorities  of  the  plaintiff  city.  It  averred  that  the 
plaintiff  city  had  recognized  the  defendant  companies  by  imposing  upon  them 
and  collecting  from  them  certain  licenses  from  time  to  time.  It  further 
averred  that  the  defendants  and  their  predecessors  in  title  have  exercised  the 
rights  and  privileges  which  they  are  now  claiming  for  a  period  of  twenty-one 
years  previous  to  the  filing  of  the  bill  in  this  case.      It  further  averred  that 
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the  defendant  companies  are  engaged  in  interstate  commerce,  and  are,  there- 
fore, entitled  to  the  privileges  and  immunities  granted  by  the  Constitution 
and  laws  of  the  United  States,  and  further  denied  that  the  plaintiff  city  is 
entitled  to  the  relief  prayed  for. 

W.  E,  BurdicJc  and  F.  P.  Schoonniaker,  for  appellant. 

George  A.  Berry,  John  0.  Johnson,  D.  H.  Jack  and  Robert 
L,  Edgett,  for  appellees. 

Opinion  by  Brown,  J. : 

Under  nine  different  heads  the  court  below  passed  upon  twelve 
distinct  questions  regarded  by  it  as  involved  in  the  decision  of  this 
case,  and  counsel  for  appellant  and  appellees  discuss  them  in  most 
elaborate  printed  arguments ;  but,  as  it  is  clear  to  us  that  the  long 
ac([uie3cence  of  the  city  of  Bradford  in  what  was  done  by  the  ap- 
pellees and  their  predecessors,  and  its  hch^s  in  filing  this  bill,  are 
conclusive  against  its  right  to  do  so,  no  other  question  need  or  will 
ho  considered  here. 

In  the  court's  eighth  conclusion  of  lavv'  thore  is  a  summary  of 
material  facts,  which  were  fairly  found  from  the  testimony.  They 
are  that  the  borough  of  Bradford  and  the  city  of  Bradford,  its 
corporate  successor,  had  permitted  the  defendants  and  their  pre- 
fiocessors  in  ownership  for  more  than  twenty-one  years  to  occupy 
the  streets  and  highways  of  the  said  borough  and  city  with  poles 
and  wires ;  that,  without  protest  or  objection,  the  borough  and  city 
stood  silently  by  while  the  defendants  were,  during  this  period, 
making,  in  good  faith,  an  expenditure  of  from  $76,000  to 
$100,000 ;  that  by  numerous  resolutions  passed  by  both  branches 
of  council,  and  many  of  them  duly  approved  by  the  mayor,  con- 
sent had  been  given  to  the  erection  and  use  of  the  poles,  cross- 
arms,  etc.,  on  the  streets  and  highways  of  the  city ;  that  for  the 
privileges  extended  by  it  to  the  defendants  it  had  received  a  valua- 
ble consideration  in  the  use  of  the  poles  for  the  carrying  of  the 
wires  of  its  fire  alarm  service ;  that  it  had  received  and  dulv  re- 
ceipted  for  license  and  pole  taxes  assessed  against  the  defendants; 
that  it  had  used  the  telephone  instruments  furnished  by  the  de- 
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f  endants  down  to  the  date  of  the  hearing  in  the  court  below ;  that 
it  had,  by  general  ordinances,  regularly  passed,  approved  and  pub- 
lished, regulated  the  manner  in  which  the  poles  shoidd  be  erected 
and  placed ;  that  a  consideration  to  the  city  in  extending  privileges 
to  the  defendants  was  a  reservation  of  "  the  topmost  gain  "  for 
police  and  fire  alarm  wires,  and  that  the  city  had  permitted  all  the 
poles  of  the  defendants  to  be  erected  under  the  direction  of  either 
the  street  committee  of  council,  the  street  commissioner,  or  the 
city  engineer.  In  view  of  this  acquiescence  in  what,  at  this  late 
day,  is  complained  of,  a  chancellor  would  unhesitatingly  dismiss 
the  bill,  if  the  complainant  were  an  individual.  Ought  any  other 
rule  to  be  applied  to  this  city  ? 

While  the  authorities  with  us  are  not  numerous  in  holding  that 
laches  may  be  imputed  to  the  commonwealth  and  municipalities  in 
denying  them  equitable  relief  which  might  otherwise  be  granted, 
the  rule  that  it  can  be  imputed  to  the  public  is  clearly  laid  down 
in  several  cases.  ^^  Laches  may  be  imputed  to  the  commonwealth 
as  well  as  to  an  individual"  Common/u/eaUh  ex  rek  Attorney- 
General  v.  Bala  &  Bryn  Mawr  Tvumpvke  Co.,  158  Pa.  47,  25  Atl. 
1105.  In  Penna.  R.  JB.  Co.  v.  Montgomery  Co.  Pass.  Ry.  Co., 
167  Pa.  62,  31  Atl.  468,  27  L.  R.  A  766,  46  Am.  St  Rep.  677, 
we  said :  "  But  we  know  as  matter  of  current  history  that  street 
railways  have  been  projected,  and  actually  constructed,  and  are 
now  in  operation,  over  country  roads  where  no  legal  consent  has 
been  obtained,  and  where  no  attention  has  been  paid  to  the  rights 
of  property  holders.  Such  railways  cannot  now  be  torn  up  or 
enjoined  either  by  the  township  oflScers  or  at  the  instance  of  land- 
owners along  their  routes.  Where  such  enterprises  have  been 
allowed  to  proceed,  and  the  expenditure  of  large  sums  of  money 
has  been  permitted,  it  would  be  inequitable  to  correct  at  this  time 
what  was  a  mutual  mistake  under  the  influence  of  which  these 
enterprises  have  been  pushed  to  completion." 

What  was  said  in  Attorney-General  v.  DelavTare  &  Bound 
Brook  Railroad  Co.,  27  N.  J.  Eq.  1,  in  denying  an  injunction 
asked  for  by  the  State,  may  well  be  regarded  as  applicable  to  the 
facts  in  the  present  case :    "  The  work  has  been,  from  its  com- 
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mencement,  a  matter  of  public  notoriety,  and  yet  no  action  has 
been  taken  on  the  part  of  the  State  authorities,  nor  even  any  warn- 
ing uttered  by  them  against  the  work.  The  defendants  have  been 
pennitted  to  make  their  immense  expenditure  upon  their  enter- 
prise, in  the  confidence  of  their  convictions  that  they  possessed  all 
requisite  legislative  authority,  without  even  a  word  of  protest  or 
remonstrance.  Under  such  circumstances,  equity  will  refuse  its 
aid,  even  to  the  State." 

A  stronger  case  of  delay  or  acquiescence  is  necessary  to  prevent 
equitable  relief  when  sought  for  by  the  State  than  when  a  mere 
private  right  is  involved;  but  the  doctrine  is  applied  against  the 
public  in  a  proceeding  by  the  Attorney-General.  High  on  In- 
junctions (3d  ed.),  sec.  837.  In  the  present  case  the  acquiescence 
and  the  laches  of  the  appellant  are  clearly  in  the  way  of  any  equit- 
able relief  to  it.     We  pass  upon  no  other  question. 

Decree  affirmed,  and  appeal  dismissed,  at  appellant's  costs. 


State  sz  iuel.  Wisconsin  Telsphonb  Uo.  V.  CiTT  op 

Shebotoan. 

Wisconsin;  Supreme  Court, 

1.  ErvBCT  or  statute  enacted  subsequent  to  grant  of  franchisb  to  teub- 
FBONE  ooifPANT. — Where  a  telephone  company  organized  under  a  general 
statute  giving  it  the  right  to  occupy  city  streets  had  exercised  such  right 
prior  to  the  enactment  of  a  statute  (Wis.  Rev.  Stats.  1898,  sees.  940c- 
^Oj )  t  providing  that  all  franchises  granted  by  a  city  or  village  shall  be 
sold  pursuant  thereto  if  a  majority  of  the  electors  shall  so  determine  by 
vote,  its  rights  under  its  charter  and  franchise  cannot  be  affected  by  the 
adoption  of  such  statute  by  the  electors  of  a  city,  and  the  consequent 
regulations  thereby  prescribed  controlling  the  location  of  its  poles  and 
wires  and  its  charges.  See  State  ex  rel.  Wis,  Teleph.  Co,  v.  City  of  She- 
hoygan,  7  Am.  Electl.  Cas.  109,  111  Wis.  23,  86  N.  W.  657. 

Appeal  by  relator  from  judgment  for  respondents.      Reported 
114  Wis.  505,  90  N.  W.  441 ;  decided  May  13,  1902. 
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Miller,  Noyes  &  Miller,  for  appellant. 
T.  M.  Bowler,  for  respondents. 

Opinion  by  Cassoday,  C  J. : 

It  appears  from  the  record  that  February  17,  1900,  the  relator 
filed  in  the  trial  court  its  petition  for  an  alternative  writ  of  man- 
damus to  compel  the  city  and  its  common  council  and  officers  to 
grant  the  petition  of  the  relator,  dated  August  31,  1899,  and  sub- 
mitted to  the  common  council  September  11,  1899,  with  the  plan 
made  by  the  relator — copies  of  both  of  which   were  thereunto 
attached — and    to   approve   of   such   plan,    and    for   such   other, 
further  and  different  relief  as  may  be  just  and  equitable.      To 
such  petition  the  defendants  made  return  March  26,  1900.      To 
such  return  the  relator  demurred  for  insufficiency  April  12,  1900. 
From  an  order  overruling  such  demurrer  the  relator  appealed  to 
this  court.      On  June  20,  1901,  that  order  was  reversed  by  this 
court,  and  the  cause  was  remanded,  with  directions  to  sustain  the 
demurrer  to  the  return,  and  for  further  proceedings  according  to 
law.      7  Am.  Electl.  Cas.  109,  111  Wis.  23,  41,  86  N.  W,  657. 
The  substance  of  such  petition  and  return  are  stated  in  the  report 
of  the  case,  and  no  repetition  here  is  necessary.      Upon  the  re- 
mittitur being  filed,  the  defendants,  with  leave  of  the  trial  court, 
filed  an  amended  return  August  20,   1901,  containing  the  sub- 
stance of  what  was  contained  in  the  original  return,  and  in  addi- 
tion also  alleging,  in  effect,  that  upon  a  petition  signed  by  10 
per  centum  of  the  qualified  electors  of  the  city,  and  filed  with  the 
city  clerk  twenty  days  prior  to  the  general  election,  held  November 
6,  1900,  the  question  of  granting  franchises  by  the  common  coun- 
cil as  prescribed  by  section  940j,  St.  1898,  was  submitted  to  a 
vote  of  such  electors,  and   1,494  of  such  electors  voted  in  the 
affirmative,  and  301  in  the  negative,  and  that  thereupon  sections 
940c  to  940i  of  the  statutes  of  .1898  became  and  continued  to  be 
in  force,  and  applied  to  the  city  of  Sheboygan,  and  that  the  de- 
fendants had  "  no  power  or  authority  to  act  contrary  to  such  sec- 
tions;" that  August  16,  1901,  preambles  and  a  resolution  were 
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adopted  by  the  common  council,  reciting  the  petition  of  the  relator, 
dated  August  31,  1899,  and  so  submitted  September  11,  1899, 
and  also  the  adoption  by  the  qualified  electors  of  the  city  of  the 
right  to  grant  franchises  as  prescribed  by  sections  940c  to  940i, 
St.  1898,  and  that  the  rules  and  regulations  for  the  maintenance 
and  operation  of  the  extension  of  the  relator's  telephone  plant, 
and  the  conduct  of  its  business,  be,  and  the  same  were  thereby, 
established,  to  the  effect  that  poles  might  be  set  and  wires  run 
upon  the  streets  as  therein  prescribed;  the  manner  of  conducting 
its  central  exchange,  and  its  attendants;  the  quality  and  condi- 
tion of  the  wires ;  the  maximum  rate  of  charges  to  persons  or  cus- 
tomers; the  manner  of  erecting  and  placing  all  poles,  wires  and 
appurtenances ;  and  that  bids  for  such  franchise  should  be  adver- 
tised as  therein  prescribed,  and  that,  in  case  the  relator  should 
make  the  highest  bid,  such  franchise  should  be  granted  to  it  upon 
making  the  requisite  deposit  and  giving  the  requisite  bond ;  that 
after  the  passage  of  such  resolution,  August  16,  1901,  the  common 
council  did  so  advertise  for  bids  for  such  franchise  up  to  and 
including  October  1,  1901;  that  the  relator  had  not  submitted 
any  bid  pursuant  to  such  advertisement;  that  by  such  resolution 
the  defendants  had  complied  with  the  law  with  reference  to  such 
petition;  and  that  in  and  by  such  resolution  the  defendants  had 
exercised  their  discretion  and  judgment  in  the  premises.      The 
relator  demurred  to  such  amended  return  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  defense,  or  any  reason 
why  the  peremptory  writ  of  mandamus  should  not  issue.      Prom 
the  order  overruling  such  demurrer,  the  relator  brings  this  appeal. 
It  is  conceded  in  the  amended  return,  as  it  was  in  the  original 
return,  that  the  relator  was  in  1882  duly  incorporated  and  organ- 
ized for  the  purpose  of  conducting  a  telephone  business  under 
chapter  86  of  the  statutes  of  this  State.     See  sections  1771,  1775, 
1778,  St.  1898 ;  Wisconsin  Tel  Co.  v.  City  of  Oshhosh,  1  Am. 
Electl.  Cas.  687,  62  Wis.  32,  21  N.  W.  828 ;  Roberts  v.  Telephone 
Co.,  8  Am.  Electl.  Cas.  471,  77  Wis.  689,  46  N.  W.  800,  20  Am. 
St.  Rep.  143 ;  CUy  of  Marshfield  v.  Wisconsin  Tel,  Co,,  7  Am. 
Hectl.  Cas.  103,  102  Wis.  604,  78  N.  W.  735,  44  L.  R.  A.  665 ; 
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Krueger  v.  Telephone  Co.,  7  Am.  Electl.  Cas.  286,  106  Wis.  96, 
81  N.  W.  1041,  50  L.  R.  A.  298.  Under  such  statute,  as  oon- 
stnied  by  the  cases  cited,  it  was  held  by  this  court  on  the  former 
appeal,  in  effect,  that  the  relator  had,-  as  against  the  public,  au- 
thority to  occupy  the  streets  of  the  defendant  city,  and  to  build 
and  operate  telephone  lines  therein,  and  to  conduct  the  business 
of  telephoning  therein,  and  might  construct  and  maintain  any 
such  lines,  with  all  necessary  appurtenances,  from  point  to  point 
upon  or  along  or  across  any  of  such  streets,  "  or  upon  the  land  of 
any  owner  consenting  thereto,  and  from  time  to  time  extend  the 
same  at  pleasure,"  subject,  however,  to  such  conditions,  restric- 
tions and  regulations  as  are  or  may  be  prescribed  by  law.  In  the 
opinion  of  this  court  on  that  appeal,  Mr.  Justice  Babdeen,  among 
other  things,  said : 

"The  right  to  construct  and  maintain  poles  in  city  streets  is  as  ample 
and  positive  as  to  build  in  the  country  highways,  except  that  it  may  be  sub- 
ject to  stricter  police  "'^gulations,  as  will  be  more  fully  discussed  in  a  sub- 
sequent portion  of  this  opinion."  7  Am.  Electl.  Cas.  109,  111  Wis.  33,  86  N. 
W.  667. 

And  then,  after  discussing  such  police  powers  at  some  length, 
he  further  said : 

"Construing  the  charter  and  the  statute  in  the  light  of  the  rules  of  law 
stated,  the  city  has  authority  to  exercise  its  police  power  to  protect  the  public 
from  unnecessary  obstructions,  inconvenience,  and  danger,  and  to  determine 
in  what  manner  the  relator  may  erect  its  poles  so  as  to  accomplish  this  re- 
sult. ...  It  has  no  authority  to  impose  other  conditions.  That  power 
rests  in  the  Legislature.  The  power  to  regulate  charges  was  not  included 
in,  or  incidental  to,  the  power  to  regulate  the  manner  of  using  streets.  There 
is  not  the  remotest  relation  between  them.  The  attempt  of  the  city  to  justify 
its  position  on  that  ground  must  fail." 

And  in  conclusion  it  is  said  that  the  relator  "  presented  its  peti- 
tion, with  a  plan  of  its  proposed  improvements  and  extensions. 
It  signified  its  willingness  to  submit  to  such  changes  as  were 
deemed  for  the  best  interest  of  the  city.  It  then  became  the  duty 
of  the  city  to  take  aflSrmative  action.  What  that  action  should 
be,  the  court  has  no  power  to  declare.  It  can  only  say  '  act,  and 
let  such  action  be  in  harmony  with  the  powers  granted  in  the 
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charter,  as  herein  construed.' "  Instead  of  so  acting,  the  de- 
fendants, by  the  amended  return,  declare  that  they  ^'  have  no 
power  or  authority  to  act  contrary  to  sections  940c  to  940i,  so 
adopted  by  the  qualified  electors  of  the  city  November  6,  1900," 
as  mentioned  in  the  statement  of  facts.  The  defendants  further 
excuse  their  non-action  by  reason  of  the  failure  of  the  relator  to 
bid  for  the  franchises  which  the  city  was  authorized  to  grant  by 
virtue  of  such  sections,  and  the  resolution  adopted  by  the  common 
council  August  15,  1901,  as  mentioned  in  the  foregoing  state- 
ment. But  the  relator  has  not  obtained,  nor  sought  to  obtain,  any 
franchise  from  the  common  council.  As  indicated,  long  prior  to 
such  action  on  the  part  of  the  city  the  relator  had  obtained  such 
franchises  and  authority  directly  from  the  State,  under  the  gen- 
eral statutes  cited.  Such  statutes  were  not  repealed,  amended  or 
suspended  by  such  action  on  the  part  of  the  city  November  6, 
1900,  and  August  15,  1901.  Nor  were  such  franchises  and  au- 
thority of  the  relator  in  any  way  destroyed  or  impaired  by  such 
action  on  the  part  of  the  city.  It  follows  that  such  amended 
return  does  not  state  facts  sufficient  to  constitute  a  defense,  or  any 
legal  justification  for  disobeying  the  command  of  the  alternative 
writ  of  mandamus. 

The  order  of  the  Circuit  Court  appealed  from  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  sustain  ihe  demurrer 
to  the  amended  return,  and  for  further  proceedings  according  to 
law. 

Use  of  Streets  and  Highways  by  Telegraph  and  Telephone 

Companies. 

1.  In  general. 

2.  Municipal  control. 

a.  In  general. 

b.  Authority  of  municipalily. 

c.  Keaaonable  uBe. 

d.  Legislative  grant  of  franchise  subject  to  municipal  control. 

e.  Regulations  must  be  reasonable. 

f.  Power  of  court  to  interfere. 

g.  Wires  across  highways  where  poles  are  erected  on  private  lands, 
h.  Bevocation  of  rights. 
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3.  Injuries  to  trees  in  highways. 

4.  Rights  of  abutting  owners. 

a.  Conflict  of  authority. 

b.  Rural  highways  where  title  is  in  abutting  owners. 

1.  Im  ceaeraL — It  is  a  well  recognized  principle  that  the  erection  of 
telegraph  and  telephone  poles  in  a  street  or  highway,  without  legislative  or 
municipal  authority,  is  a  public  nuisance,  which  may  be  abated  at  the  in- 
stance of  an  abutting  owner,  if  the  poles  obstruct  or  prevent  the  free  pas- 
sage of  carriages,  horses  or  foot  passengers.  Reffina  v.  United  Kingdom  Elec 
Tel.  Co,,  31  L.  J.  M.  C.  (Eng.)  156,  9  Cox  C.  C.  174.  The  right  to  use  streets 
and  highways  for  the  purpose  of  erecting  and  maintaining  telegraph  and 
telephone  poles  and  wires  does  not  exist  unless  conferred  by  statute  or  ordi- 
nance. Broum  v.  N.  J.  Telephone  Co.,  42  N.  J.  Eq.  141 ;  New  York  and  New 
Jersey  Telephone  Co.  v.  East  Orange,  42  N.  J.  Eq.  490,  2  Am.  Electl.  Cas.  138. 

It  is  well  settled  that  the  right  to  use  the  streets  and  other  thoroughfares 
for  the  purpose  of  placing  therein  or  thereon  pipes,  mains,  wires  and  poles 
for  the  distribution  of  gas,  water  and  electric  lights  for  public  and  private 
use,  is  not  an  ordinary  business  in  which  any  one  may  engage,  but  is  a  fran- 
chise belonging  to  the  government,  the  privilege  of  exercising  which  can  only 
be  granted  by  the  State  or  by  the  municipal  government  of  the  city,  acting 
under  legislative  authority.  Grand  Rapids  Elect.  L.  d  P.  Co,  v.  G.  R,  Ediaon 
Elect.  L.  d  F.  G,  Co.,  2  Am.  Electl.  Cas.  152,  33  Fed.  152. 

2.  Miuiloipal  oontroL— it.  In  general.  The  right  to  erect  telegraph  and 
telephone  poles  and  string  wires  thereon  in  the  public  streets  and  highways 
is  controlled  by  statute,  and  subjected  to  the  proper  grant  of  authority  by 
the  municipality  through  which  such  poles  and  wires  are  erected.  As  stated 
in  the  case  of  West.  Union  Tel.  Co.  v.  Chicago,  1  Am.  Electl.  Cas.  506,  16 
Fed.  506,  "A  great  city,  notwithstanding  telegraph  lines  may  be  an  instru- 
ment of  commerce,  has  the  right  to  determine  how,  in  what  manner  and  upon 
what  condition  a  telegraph  company  shall  enter  the  city  and  pass  through 
it  for  the  purpose  of  allowing  the  citizens  of  the  country  to  communicate  by 
telegraph,  one  with  another."  A  municipality  has  the  right  and  it  is  its  duty 
to  supervise  and  control  the  erection  and  maintenance  of  telegraph  poles  and 
wires  within  its  limits.  Allentoum  v.  West.  Union  Tel.  Co.,  4  Am.  Electl. 
Cas.  90,  148  Pa.  St.  117,  23  Atl.  1070;  Consolidated  Elect.  Light  Co.  v.  Peoples 
Elect.  Light  d  Gas  Co.,  4  Am.  Electl.  Cas.  250,  94  Ala.  372,  10  South.  440; 
West.  Union  Tel.  Co.  v.  Philadelphia,  2  Am.  Electl.  Cas.  98,  22  Wky.  Notes 
Cas.  (Pa.)  39. 

6.  Authority  of  municipality. — ^The  authority  conferred  upon  a  municipality 
to  grant  to  a  person  or  corporation  a  right  to  erect  telegraph  or  telephone 
poles  in  the  public  streets  can  only  be  derived  from  the  Legislature  by  ex- 
press grant  or  by  necessary  implication  from  powers  expressly  granted. 
Domestic  Telephone  Co.  v.  Mayor,  do.,  of  Newark,  2  Am.  Electl.  Cas.  141,  49 
N.  J.  Law,  344.  In  this  case  the  court  said:  '^The  public  easement  in  high- 
ways is  vested  in  the  public  and  can  be  divested  by  nothing  short  of  an  exer- 
cise of  the  sovereign  power.     Neither  non-user  nor  adverse  user  will  defeat 
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the  public  rights.  The  Legislature,  representing  the  public,  may  release  the 
public  right  by  vacating  the  highway,  may  modify  the  public  use  by  granting 
a  right  to  use  the  highway  for  a  horse  railroad,  or  may  restrict  the  public 
use  by  granting  a  right  to  erect  poles  and  other  obstructions  in  the  highway. 
What  the  liCgislature  may  thus  do,  it  may  delegate  authority  to  do.  Thus, 
from  the  earliest  histoiy  of  the  State,  authority  to  vacate  highways  in 
country  diatriets  has  been  conferred  on  special  tribunals.  Like  authority  has 
frequently  been  conferred  on  municipalities.  No  reason  appears  why  all  such 
authority  possessed  by  the  Legislature  may  not  be  thus  delegated.  But  the 
delegation  of  such  power  must  plainly  appear,  either  by  express  grant  or  by 
necessary  implication." 

It  has  been  held  that  power  conferred  upon  the  common  council  of  a  city 

to  license,  tax  and  regulate  telephone  companies,  carries  with  it  power  to 

grant  permisssion  to  maintain  the  requisite  appliances  in  streets.    Herwhfield 

V.  Ratify  Mt.  Bell  Tel  Co,,  4  Am.  Electl.  Cas.  73,  12  Mont.  102,  29  Pac  883. 

e.  Reaeonabie  use. — The  use  of  a  street  in  a  reasonable  manner  and  to  a 

reasonable  extent  for  the  purpose  of  communication  by  telegraph  or  telephone 

is  just  and  proper,  and  is  within  the  uses  to  which  the  street  may  lawfully 

be  put,  when  such  use  is  sanctioned  by  the  public  through  its  duly  authorized 

municipal  agents.     MoCormick  v.  Diatriet  of  Oolwnbia,  4  Mackey   (D.  C.) 

396,  54  Am.  Bep.  284;  Irwin  v.  0rea4  Southern  Tel,  Co.,  1  Am.  Electl.  Cas. 

709,  37  La.  Ann.  63;  Pierce  v.  Drew,  1  Am.  Electl.  Gas.  571,  136  Mass.  75; 

EtreekfielA  v.  Reeky  Mt.  Bell  Teiephene  Co,,  4  Am.  Electl.  Cas.  78,  12  M<»t. 

102,  29  Pac.  883;  Taggart  v.  Netopori  St.  Ry,  Co,,  3  Am.  Electl.  Cas.  306,  16 

R.  L  668,  19  Atl.  326;  People  v.  Kerr,  27  N.  Y.  188. 

d.  Legielatioe  grant  of  franohiae  eubjeot  to  municipal  control, — Where  a 
iTsnchise  is  granted  to  a  corporation  by  a  legislative  act,  authorizing  such 
corporation  to  transact  business  as  a  telegraph  or  telephone  company,  it  will 
be  assumed  that  the  right  of  such  corporation  to  use  the  public  highways 
will  be  subject  to  municipal  control  and  regulation.    It  was  held  in  the  cade 
of  Monongahela  City  v,  Monongahela  Elect.  Light  Co.,  4  Am.  Electl.  Cas.  53, 
12  Pa.  Co.  Ct.  R.  529,  that  all  legislative  grants  to  private  corporations  to 
oecnpy  streets  with  electrical  appliances  are  made  impliedly,  if  not  expressly, 
aubjeet  to  the  police  powers  of  the  municipality,  both  to  dictate  and  to  change 
the  location  of  such  plant.     Where  the  Legislature  has  given  a  company  a 
general  grant  to  enter  the  streets  of  a  city,  the  city,  nevertheless,  in  the  exer- 
eitt  of  its  police  powers,  can  supervise  and  control  the  erection  and  mainten- 
ance of  its  poles  and  wires,  and  may  even  require  a  license  for  maintaining 
the  poles  upon  the  streets.    Phtladelphia  v.  West.  Union  Tel.  Co,,  3  Am.  Electl. 
Cas.  62,  11  Phila.   (Pa.)   327;  Weat,  Union  Tel.  Co,  v.  Philadelphia,  2  Am. 
Eieetl.  Cas.  98,  22  Wkly.  Notes  Cas.   (Pa.)   39;  Ijmoaater  v,  Edison  Elect. 
Ilium.  Co.,  2  Am.  Electl.  Cas.  116,  8  Pa.  Co.  Ct.  178;  Suburban  Light  d  Power 
Co,  V.  Boston,  3  Am.  Electl.  Cas.  80,  153  Mass.  200,  26  N.  E.  447.     And  a 
statute  granting  to  certain  electric  corporations  the  right  "  to  transact  any 
btuinesB  in  which  electricity  over  or  through  wires  may  be  applied  to  any 
lucfnl  purpose,"  and  conferring  certain  rights  and  privileges  upon  such  cor- 
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poratioDB  in  the  city  of  Baltimore,  was  held  to  merely  grant  a  franehiae  to 
operate  as  electric  companies  in  auch  city,  subject,  however,  to  the  paramount 
right  and  power  of  the  municipality  to  r^^ate  and  maintain  the  streets  of 
the  city  for  the  use  of  the  public.  Edi90n  Eleotl,  Ilium.  Co.  v.  Hooper,  6  Am. 
Electl.  Cas.  8,  85  Md.  110,  36  Atl.  113. 

The  dominant  purpose  of  a  street  is  for  public  passage,  and  any  appropria- 
tion of  it  by  a  legislative  sanction  to  other  objects  must  be  deemed  to  be  in 
subordination  to  this  use,  unless  a  contrary  rule  is  clearly  expressed.  Hud^Bon. 
River  Telephone  Co.  v,  WaiervUet  Tumffike  d  Ry,  Co,,  4  Am.  ElectL  Cas.  275^ 
135  N.Y.  393,  32  N.  E.  148;  City  of  Vtioa  v.  Utiea  Telephone  Co.,  7  Am.  Electl. 
Cas.  67,  24  N.  Y.  App.  Div.  361,  48  N.  Y.  Supp.  916  (in  which  case  it  was  held 
that  the  ri|^t  given  by  the  N.  Y.  Tranaportation  Corporations  Law  [L.  1890, 
ch.  566,  sec.  102]  to  any  telegraph  or  telephone  company  "to  erect,  constnict, 
and  maintain  the  necessary  fixtures  for  its  lines,  upon,  over  or  under  any  of 
the  public  roads,  streets  and  highways,"  is  subordinate  to  the  power  to  control 
the  atrc  ts,  and  remove  or  prevent  encroachments,  imposed  upon  the  monicipai 
authorities  by  the  charter  of  the  municipality).  City  of  Marshfield  v.  Wim- 
eonein  Telephone  Co^  7  Am.  Electl.  Cas.  103,  102  Wis.  604  (where  it  was  held 
that  the  right  of  a  telephone  company  to  occupy  streets  with  its  appliances, 
is  subject  to  the  provisions  of  a  city  charter  that  no  obstructions  shall  be 
placed  in  streets  without  the  direction  and  consent  of  specified  municipal 
officers;  and  the  fact  that  no  ordinance  upon  the  subject  of  obstructions  has 
been  enacted  is  immaterial). 

The  paramount  authority  over  streets  and  highways  is  vested  in  the  Legis- 
lature as  the  representative  of  the  whole  people.  It  may,  however,  delegate 
to  municipal  corporations  such  a  measure  of  its  power  as  it  may  deem  ex- 
pedient, and  the  local  authorities,  by  virtue  of  such  delegation,  can  enact  or- 
dinances and  local  laws,  which  have,  within  their  jurisdiction,  the  force  of 
general  statutes.  Salem,  City  of,  v.  Aneon^  8  Am.  Electl.  Cas.  44,  40  Ore. 
339,  67  Pac.  190. 

e.  Regulations  must  be  reasonable. — Where  the  power  of  a  corporation  to 
exist  for  the  purpose  of  transacting  its  business  as  a  telephone  or  telegraph 
company,  and  to  exercise  its  franchise  of  the  use  of  the  highways  and  streets 
as  against  the  public,  has  been  recognized  and  acted  upon  by  a  municipality, 
such  municipality  can  control  the  exercise  of  such  power  in  conformity  with 
a  just  and  reasonable  administration  of  its  police  power,  in  the  interests  of 
the  city  and  its  inhabitants.  Neither  a  city  nor  the  State  can  destroy,  or 
essentially  modify,  corporate  franchises,  except  as  the  power  is  reserved  in  the 
original  grant  or  by  the  constitution.  They  may  regulate  the  mode  of  doing 
business  with  reference  to  the  comfort,  welfare  and  safety  of  society,  but 
cannot,  under  the  pretense  of  regulating,  take  away  any  of  the  essential 
rights  and  privileges  which  the  charter  confers  upon  the  corporation. 

The  right  to  erect  poles  in  a  city  street  being  granted  by  an  act  of  the 
Legislature,  a  city  cannot  refuse  its  consent  thereto  on  the  ground  that  such 
right  is  a  municipal  franchise,  or  because  the  streets  are  already  too  much 
encumbered.  The  regulations  adopted  by  a  municipality  contrcrfling  the  use 
of  the  streets  by  a  telegraph  or   telephone  company  should  be  reasonable 
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and  fair.  They  may  contnd  the  location  of  poles  and  wires  at  certain  places, 
but  cannot  fix  t-dephone  charges,  or  compel  the  company  to  sell  the  privileges 
to  the  city  if  the  city  shall  so  desire,  or  require  the  company  to  use  its  poles 
and  connect  with  its  exchange  free  of  charge.  State  ex  rel.  Wisconsin  Tele- 
phone Co.  V.  Bhehoygan,  7  Am.  Electl.  Cas.  109,  111  Wis.  33,  86  N.  W.  657. 
And  in  another  leading  Wisconsin  case,  Wisconsin  Telephone  Co.  v.  Oshkosh. 
1  Am.  Electl.  Cas.  687,  62  Wis.  32,  40,  it  was  held  that  a  provision  of  a  char- 
ter authorizing  the  common  council  to  regulate,  control  and  prohibit  the 
location,  laying,  use  and  management  of  telegraph,  telephone  and  electric 
light  and  power  wires  and  poles  authorized  regulations  in  order  to  guard 
and  seeure  the  public  safety  and  convenience,  but  such  regulations,  to  be 
?alid,  must  be  reasonable  and  -fair,  and  cannot  go  to  the  extent  of  confisca- 
tion, nor  of  wholly  excluding  such  companies  from  the  city.  See  also  Han- 
nibal V.  Missouri  d  Kansas  Telephone  Co.,  2  Am.  Electl.  Cas.  146,  31  Mo.  App. 
146;  Sershfieid  v.  Rocky  Mt.  Bell  T.  Co.,  4  Am.  Electl.  Cas.  73,  12  Mont. 
102,  29  Pae.  883;  Michigan  Teleph.  Co.  v.  City  of  St.  Joseph,  7  Am.  Electl. 
Oas.  1,  121  Mich.  502,  80  N.  W.  383. 

The  power  to  regulate  and  control  vested  in  a  municipality  is  limited  to  a 
proper  exercise  of  its  police  power,  and  cannot  be  extended  to  the  imposition 
of  other  conditions  than  those  based  on  public  convenience  or  safety.  Michi- 
gan  Teieph.  Co.  v.  City  of  Benton  Barhor,  7  Am.  Electl.  Cas.  9,  121  Mich. 
612,  80  N.  W.  386. 

f.  Power  of  court  to  interfere. — The  power  to  regulate  and  control  the  exer- 
cise of  a  franchise  in  the  streets  by  a  telegraph  or  telephone  company  is  a 
legislative  or  administrative  function,  and  not  a  judicial  one.  The  court  has 
power  to  put  the  proper  authorities  in  a  city  in  motion  to  adopt  reasonable 
mles  and  reflations,  and  to  pass  upon  the  validity  of  such  action  when 
taken.  This  is  the  extent  of  its  authority.  Michigan  Teleph.  Co,  v.  City  of 
St.  Joseph,  7  Am.  Electl.  Cas.  1,  121  Mich.  502,  80  N.  W.  383.  See  also  Marsh- 
fieli,  City  of,  v.  Wisconsin  Teleph.  Co.,  7  Am.  Electl.  Cas.  103,  102  Wis.  604, 
78  N.  W.  735 ;  Tuttle  v.  Brush  Electl.  lU.  Co,,  1  Am.  Electl.  Cas.  508,  50  N.  Y. 
Baper.  Ct.  508.  In  the  case  of  Western  Union  Teleg.  Co.  v.  Champlain  Elect. 
L.  Co.,  I  Am.  Electl.  Cas.  822,  14  Cin.  L.  Bull.  327,  it  was  held  that  courts 
▼ill  not  interfere  with  the  exercise  by  municipal  authorities  of  their  power  to 
regulate  the  erection  and  maintenance  of  wires  in  streets;  but  they  will  in 
a  proper  case,  as  between  two  parties  maintaining  electrical  wires  in  the 
streets,  restrain  the  one  from  so  placing  or  using  its  wires  as  to  injure  the 
other. 

The  granting  of  authority  to  public  service  companies  to  use  the  streets  and 
highways  is  a  legislative  act,  entirely  beyond  the  control  of  judicial  power, 
BO  long  as  it  is  within  the  constitutional  limitations.  It  may  be  exercised 
directly  by  the  Legislature,  or  be  delegated  by  that  body  to  a  municipal  cor- 
poration; and  when  so  delegated  the  municipality  has,  within  the  authority 
granted,  the  same  rights  and  powers  that  the  Legislature  itself  possesses. 
To  that  extent  it  is  endowed  with  legislative  sovereignty,  the  exercise  of 
which  has  no  limit,  so  long  as  it  is  within  the  objects  and  limits  for  which 
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the  power  was  conferred.    Salens  City  of,  v.  An&on,  8  Am.  Electl.  Cas.  44,  40 
Ore.  339,  67  Pac.  190. 

g.  Wires  acrosa  highways  where  poles  are  erected  on  private  land. — ^In  tlie 
absence  of  regulations  fixing  the  height  at  which  wires  should  be  placed, 
municipal  authorities  have  no  right  to  molest  the  wires  of  a  tel^raph   com- 
pany strung  across  streets  and  highways,  but  suspended  from  poles  standing 
on  private  land,  so  long  as  they  do  not  interfere  with  the  free  use  oi  aiieh 
streets  and  highways  for  the  purpose  of  travel.    American  Un.  Teleg,  Co.  ir. 
Town  of  Harrison,  1  Am.  Electl.  Cas.  291,  31  N.  J.  £q.  627;  Bummit,  Towpn^  of, 
V.  y.  r.  d  N.  J,  Teleph.  Co.,  7  Am.  Electl.  Cas.  68,  67  N.  J.  Eq.  123,  41  Ati. 
146.    And  an  English  statute  providing  that  ''all  streets  being  highways,  shall 
vest  in  and  be  under  the  management  and  control  of  the  vesting  or  district 
board  of  the  parish  or  district  in  which  such  highways  are  situate,"  was  held 
to  refer  only  to  the  surface  of  the  street,  and  so  much  above  and  beneath  as  was 
within  the  area  of  common  user;  and  an  injunction  to  restrain  the  erection 
and  continuance  of  telephone  wires  stretched  from  chimneys  upon   priTate 
property  across  a  street,  not  within  the  area  of  ordinary  user,  and  shown  not 
to  be  dangerous  so  as  to  be  a  nuisance,  was  refused.    Wandsworth  Boami  of 
Works  V.  United  Kingdom  Teleph,  Co.,  61  Law  T.  (Eng.)  148. 

But  owing  to  the  dangerous  character  of  electric  wires,  and  the  fact  that  in 
a  populous  city  they  may  seriously  impede  the  efforts  of  firemen  to  extin- 
guish fires,  it  is  within  the  police  power  of  a  municipality  to  prohibit  the 
suspension  of  such  wires  over  or  upon  the  roofs  of  buildings.  Electric  Imp. 
Co.  V.  City  of  San  Francisco,  3  Am.  Electl.  Cas.  89,  46  Fed.  693. 

h.  Revocation  of  rights. — Where  streets  have  been  designated  by  municipal 
authorities  upon  which  a  telephone  company  may  erect  poles,  and  the  com- 
pany has  expended  money  in  erecting  them,  the  permission  cannot  be  revoked. 
Hudson  Teleph.  Co.  v.  J0rsey  City,  2  Am.  Electl.  Cas.  133,  49  N.  J.  Law,  303, 
8  Atl.  123;  2iewma/n  v.  Avondale,  4  Am.  Electl.  Cas.  82,  31  Weekly  Bull. 
(Ohio)   123. 

A  municipal  ordinance  granting  to  a  particular  company  authority  to  con- 
struct  and  maintain  telephone  lines  on  the  streets,  without  any  limitation 
as  to  time,  and  for  a  consideration  stipulated,  when  accepted  and  acted  on 
by  the  grantee  by  a  compliance  with  all  its  conditions  and  the  construetion  of 
a  valuable  and  expensive  plant,  acquires  thereby  the  features  of  a  contract, 
which  the  city  cannot  thereatter  abolish  or  alter  in  its  essential  terms,  with- 
out the  consent  of  the  grantee.  New  Orleans  v.  Great  8o.  Teleph.  d  Teleg. 
Co.,  2  Am.  Electl.  Cas.  122,  40  La.  Ann.  41,  3  So.  633.  See  also  in  this  con- 
nection, Brooklyn  Central  R.  R,  Co.  v.  Brooklyn  City  R.  R.  Co.,  32  Barb. 
(N.  Y.)  358;  Commonwealth  v.  Boston,  97  Mass.  565;  Mu^Ugan  Teleph.  Co. 
V.  City  of  8t.  Joseph,  7  Am.  Electl.  Cas.  1,  121  Mich.  502,  80  N.  W.  383. 

When  permission  has  been  given  and  wires  strung  in  reliance  thereon,  the 
company  has  a  franchise,  subject  only  to  the  police  power,  not  a  mere  license 
which  can  be  revoked.  Suburban  Elect.  L.  d  P.  Co.  v.  East  Orange  Township 
(N.  J.  Ch.)  7  Am.  Electl.  Cas.  37,  59  N.  J.  Eq.  563,  44  AU.  628. 

In  the  case  of  People  ex  rel.  City  of  Pontiac  v.  Central  Union  TeU  Co.,  192 
111.  307,  67  N.  £.  428,  it  was  held  that  a  municipal  grant  of  a  right  to  use 
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streets  for  telephone  poles,  becomes,  when  the  privileges  granted  are  accepted, 
a  binding  contract  between  the  city  and  the  telephone  company,  which  cannot 
be  revoked  or  rescinded  except  for  cause.  {Citing  Chicago  Munioipal  Gas  Co. 
«.  Town  of  Lake,  130  111.  42,  22  N.  E.  616;  Belleville,  City  of,  v.  Citizens' 
Hor^e  Ry,  Co^  152  Dl.  171,  38  N.  £.  584,  26  L.  R.  A.  681.) 

3»  Isinry  to  trees  In  hishways. — ^As  was  held  in  the  case  of  Western 
Union  Teieg.  Co.  v.  Kreitger,  8  Am.  Electl.  Cas.  214,  30  Ind.  App.  28,  64  N.  E. 
635,  an  abutting  owner  who  owns  .the  fee  upon  which  a  highway  is  located 
is  the  owner  of  the  soil  and  trees  growing  thereon.  In  respect  to  such  trees, 
lie  has  the  rights  and  remedies  of  the  owner  of  the  freehold,  subject  only  to 
the  public  easement.  He  may  sue  and  recover  damages  for  any  unlawful  in- 
jnzy  to  such  trees  by  a  telegraph  or  telephone  company. 

In  Connecticut  (Gen.  Stats,  sec.  3944)  telegraph  and  telephone  companies 
are  required  to  so  construct  their  lines  as  not  to  "incommode  public  travel  or 
navigation,  nor  to  injure  any  tree  without  the  consent  of  the  owner."  In 
the  face  of  such  a  statute  a  municipal  board,  having  power  to  direct  as  to  the 
location  of  telegraph  and  telephone  poles  and  wires,  and  to  compel  a  company 
owning  the  same  to  change  their  location,  cannot  authorize  a  telephone  com- 
pany to  cut  the  trees  in  a  highway  without  the  consent  of  the  owners  of  the 
abutting  land.  Bradley  v.  Southern  N.  E.  Teleph  Co.,  6  Am.  Electl.  Cas. 
152,  66  Conn.  559,  34  Atl.  449. 

But  tiie  ownership  of  the  trees  by  the  abutting  owner  has  been  held  to  be 
a  qnalified  and  limited  ownership,  subordinate  to  the  rights,  powers  and 
flaties  of  the  governing  municipal  body,  in  the  protection,  promotion  and 
establishing  of  all  public  uses;  therefore,  a  telephone  company,  invested  by 
statute  with  the  right  of  eminent  domain,  and  authorized  by  law  to  maintain 
its  poles  and  wires  in  the  public  streets,  is  not  a  trespasser  in  trimming  the 
trees  in  a  street  in  front  of  tne  property  of  an  abutting  owner,  where  such 
work  is  necessary  to  carry  out  the  directions  of  municipal  authorities  as  to  a 
diange  in  the  location  of  poles  and  wires,  and  is  done  with  the  consent  of 
auch  authorities  and  under  the  superintendence  of  one  of  the  city  officers. 
Sowthem  Bell  Teleph.  d  Teleg.  Co.  v.  Fronds,  6  Am.  Electl.  Cas.  160,  109  Ala. 
224,  19  So.  1.    See  Commontoealth  v.  Smith,  6  Am.  Electl.  Cas.  167  n. 

In  the  case  of  Bronaon  v.  Albion  Teleph.  Co.,  8  Am.  Electl.  Cas.  177  (Neb.), 
93  K.  W.  201,  it  is  held  that  where  an  abutting  owner  has  planted  trees 
along  the  street  adjacent  to  his  property,  under  the  terms  of  a  city  ordi- 
nanes  pursuant  to  statutory  provisions,  a  telephone  company  which  removes, 
destroys  or  injures  such  trees  in  erecting  poles  and  wires  under  its  franchise, 
is  liable  for  the  resulting  damage,  even  tnough  no  unnecessary  injury  is  in- 
flicted. 

The  right  to  trim  trees  in  the  highways  so  as  to  permit  the  proper  use 
thereof  by  telegraph  and  telephone  companies  is  dependent,  to  a  certain  ex- 
tent, upon  whether  or  not  such  use  is  deemed  an  additional  servitude.  It  has 
been  held,  where  such  use  is  not  deemed  such  a  servitude,  that  a  telephone 
company,  which  has  been  given  the  right  to  erect  poles  and  wires,  has  the 
right  to  remove  branches  of  trees  and  other  obstructions,  provided  such  re- 
jDOval  be  necessary  and  be  accomplished  in  a  proper  manner.    Wyant  v»  Cen- 
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Iral  Teleph.  Co.,  T  Am.  Electl.  Cbb.  2S6,  123  HIch.  61,  81  N.  W.  9ZS.  Sm 
also  Koufkem  Bell  Telcph.  Co.  v.  Contantine,  4  Am.  Electl.  Cu.  219,  81 
Fed.  (il. 

In  Ihe  following  ca&es  it  h^s  been  held  that  an  abutting  owner  U  entitled  ti> 
cumpenHfition  for  injury  to  trees  in  the  bighwaj.  Board  of  Tradt  T^eg.  Co. 
V.  Barn^t,  1  Am.  Electl.  Cas.  506,  107  III.  507 ;  Claji  v.  Pottal  Teley.  Co.,  4 
Am.  KUi:tl.  Cas.  224,  70  Mi«s.  406,  7  So.  668;  MeGrvder  r.  ltooheti«r  81.  By. 
Co.,  4  Am.  ElecU.  Caa.  224,  28  N.  Y.  Su]q).  13;  Dailey  v.  Ohio,  6  Am.  EleetL 
Caa.  186,  61  Ohio  St.  346,  39  N.  E.  710. 

4.  Rickts  of  Kbvttiac  owners. — a.  Confliot  of  authority. — There  ii  an 
entire  tack  of  harmony  among  the  adjudged  cases  in  this  conntry  aa  to  the 
que^tliin  of  whether  the  use  of  bighwaya  by  telegraph  and  telephone  com- 
panies constitutes  an  additional  servitude  for  which  abutting  owner*  must 
be  coinpcneated.  The  caacB  are  ranged  not  very  unequ*lly  on  both  aides.  In 
the  iiute  to  the  caw  ol  NieKott  t>.  il.  Y.  d  S.  J.  Teleph.  Co.,  7  Am.  meet  Caa 
283,  B  number  of  caaes  are  cited  both  for  and  against  the  propoaitiMi  that 
audi  u  use  is  an  additional  servitude.  And  in  this  volume  it  is  held,  in  the 
ease  of  Branson  v.  Albion  Teleph.  Co.  (Neb.),  8  Am.  Electl.  Cas.  177,  B3  N.  W. 
201,  that  poles  and  wires  which  permanently  and  exclusively  occupy  portion* 
of  a  [jublic  street  or  highway,  constitute  an  additi<mal  servitude,  for  which 
the  abutting  owner  is  entitled  to  compensation  in  case  he  is  damaged  tberebj^. 
To  the  same  effect  is  Donovan  v.  Atberi,  8  Am.  Electl.  Cas.  11  N.  D.  2S9,  91 
N.  W.  4-11 ;  Contra,  MaauxU  v.  Central  Diatrict  d  Printing  Teleg.  Co.,  8  Am. 
Elertl.  Cas.  206,  61  W.  Va.  121,  41  S.  E.  126. 

b.  Hural  HighiPaj/t  iohere  title  it  in  abutting  otonera. — In  New  York  a  dit- 
tini'tiun  seems  to  tte  made  in  the  application  of  the  rule  as  to  oomprasation 
to  owners  of  lands  abutting  upon  rural  highways,  the  title  of  which  is  re- 
tained by  such  owners  subject  to  the  public  easement.  It  is  there  held  that 
in  a  run]  highway,  the  title  to  the  center  of  which  is  in  the  abutting  □vnel', 
suiijcct  to  the  public  easement  of  travel,  the  erection  and  maiutcnanoe  of 
telegraph  poles  and  wires  constitutes  a  new  servitude,  for  which  the  abuUing 
owner  is  entitled  to  compensation.  EeU  v.  Amerioan  Tetepk.  <E  Ttieg.  Co.,  i 
Am.  Electl.  Cas.  92,  143  N.  Y.  133,  38  N.  E.  202.  But  where  the  record  title 
of  the  highway  is  not  in  the  abutting  owner,  be  cannot  compel  the  removal  of 
telephone  poles  from  the  highway,  if  they  cause  no  substantial  injury  to  any 
eusetiipnt  of  light,  air  or  access  which  he  has  in  the  highway.  Halleman  t. 
Bell  Teli-ph.  Co.,  7  Am.  ElectL  Cas.  253,  84  App.  Div.  41,  71  N.  Y.  Supp,  685. 

The  court  in  the  cose  of  Eela  v.  Amerioan  TeUph.  d  Teleg.  Co.,  supra,  recop- 
nized  the  fact  that  the  easement  in  a  public  street  in  a  city  or  village  might 
well  he  enlarged  by  the  necessities  o(  the  case,  and  it  vaa  careful  to  say  thst 
it  neither  decided  nor  intimated  that  "the  defendant  would  or  would  not 
have  the  right  to  place  its  poles  in  the  city  street  without  compensation  to  the 
owner  if  he  owned  to  the  center  of  the  street."  In  the  case  of  Caslk  v.  £(U 
TefepA.  Co.,  7  Am.  Electl,  Cas.  261,  49  App.  Div.  437,  63  N.  Y.  Supp.  4ffi. 
the  diEitiuction  was  clearly  drawn  between  urban  and  rural  highways,  and  it 
was  held  that  the  placing  of  a  conduit  for  elephone  wires,  beneath  the  sui- 
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face  of  a  street,  the  fee  of  which  is  in  the  abutting  owners,  to  take  the  place 
of  poles  previously  erected  and  used  in  the  street,  impoees  no  additional  bur- 
den entitling  such  owners  to  compensation. 

It  has  been  generally  understood  in  Pennsylvania  that  the  abutting  owner 
has  a  fee  to  the  middle  of  the  adjoining  street,  and  that  the  public  has  a 
right  of  passage  over  it;  but  this  must  not  be  taken  in  its  literal  sense, 
especially  in  towns  and  cities.  What  might  be  considered  an  invasion  of  a 
private  right,  so  far  as  the  use  of  a  rural  highway  is  concerned,  might  not  be 
so  in  a  city.  Lockhatt  v.  Craig  8t.  Ry.  Co.,  3  Am.  Electl.  Cas.  314,  139  Pa. 
St.410,  21  Atl.  26.  In  the  classification  of,  and  distinction  to  be  drawn 
between  city  streets  and  rural  highways,  the  courts  have  treated  village 
streets  as  more  analogous  and  akin  to  the  former  than  to  the  latter.  Johnson 
V.  N.  T.  d  Pa.  Teleph.  d  Teleg.  Co.,  76  App.  Div.  564,  78  N.  T.  Supp.  598. 
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EMTNENT  DOMAIN;  EIGHTS  OF  ELECTRIC  CORPO- 
RATIONS IN  HIGHWAYS;  RIGHTS  OF 
ABUTTING  OWNERS. 
(l«9) 


EMINENT  DOMAIN  BY  POWER  COMPANY. 


AvKBY  V.  Vermont  Elkctmc  Co. 

Vermont;  SuprenuB  Court. 

1.  ESBcnoK  OF  oam;  what  constitutes  public  use. — Under  a  statute  (Yt. 
Stats.,  ch.  160),  authorizing  one  who  desires  to  erect  or  continue  a  mill 
or  factory  on  his  land  to  construct  a  dam  to  obtain  water  therefor,  and 
to  secure  the  right  to  overflow  the  lands  of  others,  if  commissioners  ap- 
pointed for  such  purpose,  or  the  court  itself,  shall  find  "that  the  flowing 
of  the  land  as  proposed  will  be  a  public  benefit,"  a  person  who  desires 
to  erect  such  dam  to  procure  power  to  generate  electricity  for  the  opera- 
tion of  a  railroad,  cannot  invoke  the  power  of  eminent  domain,  since 
while  the  railroad  must  serve  the  public,  there  is  nothing  to  compel 
such  person  to  furnish  electricity  to  the  railroad,  or  to  give  equal  ad- 
vantages to  all. 

Appeal  by  petitioner  from  judgment  dismissing  petition  for 
appointment  of  commissioners  in  eminent  domain  proceedings. 
Reported  56  Atl.  179 ;  decided  March  6,  1903. 

Edmund  C.  Mower,  for  petitioner. 

W,  If.  Bumap  and  A,  O.  Whittemore,  for  defendants. 

Opinion  by  Munson,  J. : 

The  petition  alleges  that  the  petitioner  is  the  owner  in  trust  of 
a  certain  mill  property  on  the  Winooski  river,  and  that  he  desires 
to  raise  to  the  height  of  fifty  feet  a  dam  now  existing  on  said  prop- 
erty, and  proposes  to  use  the  water  power  so  provided  in  generating 
electricity  for  the  operation  of  the  Burlington  &  Hinesburgh  rail- 
road; shows  further  that  the  raising  of  this  dam  will  flow  the 
lands  of  other  owners,  and  that  the  petitioner  is  unable  to  agree 
^th  them  as  to  the  damages  they  will  sustain;  and  prays  that  he 

^^J  be  permitted  to  raise  said  dam,  and  for  the  appointment  of 
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oommissioners  to  ascertain  the  damages  caused  thereby.  It  waa 
moved  that  the  petition  be  dismiBsed  because  it  did  not  appear 
from  the  all^ations  that  the  flowage  would  be  a  public  benefit,  or 
such  a  public  benefit  as  would  wan-ant  the  taking  under  the  con- 
stitution. The  county  court  sustained  the  motion.  No  objection 
is  taken  as  to  the  manner  in  which  the  question  is  raised.  It  is 
provided  in  chapter  1&9  of  the  Vermont  statutes  that  one  who 
desires  to  set  up  or  continue  a  mill  or  manufactory  on  his  land, 
and  to  erect  or  continue  or  raise  a  dam  to  obtain  water  therefor, 
and  thereby  fiow  the  lands  of  another  person,  may  secure  the  rig^t 
to  do  BO  in  the  manner  there  provided,  if  commissioners  appointed 
for  that  purpose,  or  the  court  itself,  shall  find  "  that  the  flowing 
o£  the  land  as  proposed  will  be  of  public  benefit."  For  the  pur- 
posGEi  of  this  discussion,  it  will  be  assumed,  without  consideration, 
that  a  plant  for  the  generation  of  electricity  is  a  manufactory, 
within  the  meaning  of  the  statat«. 

Tlie  first  question  for  consideration,  as  stated  by  the  petitioner, 
is  whether  the  application  of  water  power  to  the  generaUon  of 
electricity  for  use  in  the  operation  of  a  railroad  is  such  a  public 
benefit  as  will  justify  an  exercise  of  the  right  of  eminent  domain 
under  the  provisions  of  this  chapter.  But  this  statement  of  the 
inquiry  is  hardly  broad  enough  for  our  purpose,  for  this  assumes 
that  the  statute  names  a  constitutional  ground  of  condemnation, 
and  proposes  to  test  the  petitioner's  right  by  inquiring  whether 
his  case  is  within  its  terms.  A  more  accurate  statement  of  the 
question  would  be  whether  this  is  a  public  use,  within  the  mean- 
ing fif  the  constitution,  for  no  finding  of  public  benefit  under  the 
statute  can  avail  unless  the  statute  and  the  constitutional  provision 
are  brought  together  by  construction.  The  argument  of  the  peti- 
tioner is  an  earnest  plea  for  a  liberal  construction  of  the  term 
"  public  use,"  It  is  evidently  considered  that  the  term  "  public 
benefit "  is  a  better  expression  of  what  is  meant,  and  cases  are 
cited  where  it  is  said  that  "  public  use  "  is  synonymous  with  that 
term.  We  are  also  referred  to  the  utterance  of  this  court  in  Re 
Barre  Water  Company,  62  Vt.  27,  20  Atl.  109,  9  L.  R.  A.  196, 
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where  it  is  said  that  the  power  of  condemnation  '^  must  have  some 

degree  of  elasticity,  that  it  may  be  exercised  to  meet  the  demands 

of  new  conditions  and  improvements,  and  the  ever-varying  and 

constantly  increasing  necessities  of  an  advancing  civilization." 

It  is  urged  that  the  use  of  electricity  has  become  so  important  to 

the  prosperity  and  development  of  the  State  that  the  utilization  of 

our  water  powers  for  its  production  ought  to  be  regarded  as  a 

public  necessity.     We  have  in  the  petitioner's  brief  an  extended 

presentation  of  the  views  expressed  by  other  courts  in  dealing 

with  the  question  of  public  use.     In  considering  these  opinions,  it 

must  be  remembered  that  some  States  have  constitutional  provi- 

nons  much  broader  than  ours,  and  that  even  a  slight  variation  of 

expression  may  be  influential  in  determining  the  line  of  decision. 

It  is  true,  nevertheless,  that  some  of  the  cases  cited  proceed  upon* 

grounds  that  afford  support  to  the  petitioner's  contention.      In 

fact,  the  reasoning  of  some  of  them  comes  dangerously  near  the 

argument  that  it  is  for  the  public  benefit  to  have  property  of  this 

character  in  the  hands  of  those  who  will  put  it  to  the  best  use, 

and  that  the  refusal  of  an  obstinate  or  grasping  owner  to  part 

with  his  property  ought  not  to  be  allowed  to  block  the  wheels  of 

progress.      It  is  needless  to  say  that  arguments  of  this  character 

can  have  no  weight  in  the  determination  of  cases  arising  under 

the  constitution  of  this  State.     Our  only  decision  upon  the  flowage 

law  is  found  in  Tyler  v.  Beacher,  44  Vt.  648,  8  Am.  Rep.  898. 

It  was  there  held  that  the  owner  of  a  gristmill,  who  was  under  no 

obligation  to  grind  for  the  public,  could  not  flow  the  lands  of 

another  to  increase  his  power,  for  the  reason  that  the  use  was 

private.     It  is  said  by  the  petitioner  that  that  case  is  opposed  to 

the  decisions  of  most  of  the  States  which  have  passed  ux)on  the 

question,  and  this  is  true.     But  we  find  nothing  in  the  arguments 

of  other  courts  that  leads  us  to  question  its  soundness,  and  have 

no  disposition  to  recede  from  it.     A  review  of  the  adverse  line  of 

decision  will  be  found  in  Lewis  on  Eminent  Domain,  sections  178- 

181.      This  author  considers  that  mills  which  are  not  required 

by  law  to  serve  the  public,  while  they  may  be  a  public  benefit,  are 
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not  a  public  use,  within  the  meaoiiig  of  the  oonstitudoQ,  and  m;s 
that  the  circumBtancea  under  which  the  contrary  decisions  were 
made  may  explain,  but  do  not  justify,  them.  But  it  is  said  that 
the  purpose  of  this  oondemnation  is  to  provide  motive  power  for  a 
railroad,  and  that  the  railroad  is  unquestionably  a  public  servant 
Treating  the  case  as  if  the  application  were  by  the  railroad  com- 
pany itaelf,  the  reasoning  of  this  oonrt  in  Eldridge  ,t>.  Stnitk,  M 
Vt.  484,  is  decidedly  against  the  right  The  distinction  between 
taking  the  land  necessary  for  the  road,  and  the  taking  of  property 
for  use  in  the  production  of  the  means  to  be  employed  in  canyio^ 
it  on,  is  there  clearly  pointed  out  But  it  is  not  necessary  to  resort 
to  an  application  of  this  doctrine,  for  the  reason  of  the  decision  in 
Tyler  v.  Beacher  is  controlling  here.  If  the  petitioner's  purpose 
werG  found  to  be  as  alleged,  this  would  not  meet  the  requirement 
It  is  true  that  tiie  railroad  must  serve  the  public,  but  there  is 
nothing  that  binds  the  petitioner  to  serve  the  railroad.  And  if  ve 
look  to  some  direct  service  of  the  general  public,  there  is  nothing 
thfit  binds  the  petitioner  to  give  equal  advantages  to  all.  The 
suggestion  that  a  failure  in  this  respect  would  work  a  forfeiture 
does  not  remove  the  difficulty.  The  conditions  which  make  the 
use  public  must  exist  at  the  time  of  the  taking. 

We  have  thus  far  considered  the  statute  upon  the  theory  that 
it  was  designed  to  give  the  right  of  emimnt  domain  to  every 
riparian  owner  for  the  maintenance  of  a  mill  or  manufactory  of 
public  benefit  His  was  the  view  formerly  taken  of  the  mill  act 
of  Massachusetts,  but  the  more  recent  doctrine  of  that  State  is 
that  the  provision  is  not  an  exercise  of  the  right  of  eminent 
domain,  but  a  statutory  regulation  of  rights  common  to  the 
riparian  owners.  It  is  insisted  that  the  petition  can  be  sustained 
on  this  ground.  The  doctrine  referred  to  is  claimed  to  be 
ann]i»gou8  to  that  upon  which  provision  is  made  for  the  partition 
of  land  held  by  several  tenants  in  common.  The  different  owners 
of  the  bed  and  banks  of  the  stream  are  treated  as  having  a  eom- 
mon  interest  in  the  reasonable  use  of  the  flowing  water.  It  is 
said  that  one  reasonable  use  of  the  water  is  the  use  of  the  poww 
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iiLherent  in  the  fall  of  the  stream^  that  this  power  cannot  be  used 
without  damming  the  water  and  causing  it  to  flow  back,  and  that 
one  man  may  own-  the  fall,  and  another  the  land  which  it  is  neces- 
sary to  flow.      The  courts  of  Massachusetts  hold  that  the  Legis- 
lature may  secure  the  full  value  of  the  stream  to  the  different 
owners  by  combining  these  two  interests  for  use,  and  compelling 
the  owner  of  the  flooded  land  to  take  his  share  in  money.     This 
doctrine  is  apparently  approved  by  Judge  Bbdfibld  in  his  note 
to  Allen  V.  Inhabitants  of  Jay  (in  the  American  Law  B^gister  for 
August,  1873),  12  Am.  Law  Beg.  (N.  S.)  481,  and  sanctioned 
by  the  Supreme  Court  of  the  United  States  in  Head  v.  AmosJceag 
Mfg.  Co.,  113  U.  S.  9,  5  Sup.  a.  441,  28  L.  Ed.  889.    We  can- 
not adopt  this  view.     It  seems  to  assume  that  the  land  goes  with 
the  stream,  instead  of  the  stream  with  the  land,  and  to  give  the 
riparian  owners  a  joint  interest  in  the  land  because  of  their 
peculiar  rights  to  the  water.     But  the  owners  of  the  various  prop- 
erties are  the  several  and  independent  owners  of  their  respective 
parcels  of  land,  and  their  only  right  to  the  water  is  such  as  this 
ownership  gives  them.     To  say  that  one's  holding  of  the  land  is 
subservient  to  such  use  as  the  lower  owner  may  desire  to  make  of 
the  water  is  to  reverse  all  our  theories  regarding  the  use  of  streams. 
It  is  true  that  in  Johns  v.  Stevens,  3  Yt.  308,  Judge  Prentiss 
seems  to  assume  that  it  would  be  within  the  power  of  the  Legis- 
lature to  encourage  the  building  of  mills  by  a  statute  of  this  char- 
acter.    But  in  Adams  v.  Barney,  25  Vt  225,  where  the  right  of 
the  owner  of  one  side  of  the  stream  to  maintain  a  dam  across  it 
was  involved,  Judge  Bkdfiex.d  said  that  the  land  on  the  opposite 
side  was  the  defendant's  and  that  the  plaintiff  had  no  right  to 
use  it,  and  that  no  court  or  Legislature  had  the  power  to  give  him 
the  right.    This  certainly  excluded  the  idea  of  an  acquirement  of 
mill  privileges  through  a  statutory  regulation  of  riparian  rights. 
It  should  be  noticed,  also,  that  the  argument  advanced  in  support 
of  the  statute  as  thus  classified  is  not  coextensive  with  the  right 
given.      The  argument  is  based  upon  the  existence  of  a  common 
interest  in  the  stream,  while  the  statute  applies  to  all  flowable 
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lands.  A  dam  of  moderate  elevation  may  flood  Uie  land  of  one 
whose  premises  are  not  contiguous  to  the  stream,  and  -who  oonse- 
quentlj  has  no  interest  in  it  The  maintenaDce  of  the  petitioii 
upon  the  ground  last  urged  would  amount  to  a  holding  that  all 
private  lands  in  the  State  that  can  be  flowed  by  the  highest  prac- 
ticable dama  are  held  subject  to  the  full  utilization  of  the  streams 
npon  which  they  lie.  Tie  Hassacbusetta  court  supports  its  posi- 
tion by  holding  that  the  mere  flowing  of  land  is  not  a  taking  of 
the  property — a  conclusion  which  we  are  not  ready  to  adopt.  We 
think  Mr.  Lewis  is  right  in  saying  that  appropriations  of  this 
character  cannot  be  sustained  without  virtually  expunging  tbs 
words  "  public  use  "  from  the  oonstituticaL. 
Judgment  affirmed. 
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HebroBka;  Supreme  Court, 

1.  Additionai.  sebvitude;  oomfbnsation. — Poles  and  wiree  which  permanently 

and  excluflively  occupy  portions  of  a  public  street  or  highway,  constitute 
an  additional  burden  for  which  the  abutting  owner  is  entitled  to  com- 
pensation in  case  he  is  damaged  thereby. 

2.  LvjtTBT  TO  TBEE8. — ^Where  an  abutting  owner  has  planted  trees  along  the 

street  adjacent  to  his  property,  under  the  terms  of  a  city  ordinance  pur- 
suant to  statutory  provisions,  a  telephone  company,  which  removes,  de- 
stroys, or  injures  such  trees  in  erecting  poles  and  wires  under  its  fran- 
chise, is  liable  for  the  resulting  damage,  even  though  no  unnecessary  in- 
jury is  inflicted. 

B.  When  owneb  not  entitled  to  injunction. — In  case  property  is  not  taken 
directly  by  a  public  undertaking,  but  an  owner  suffers  some  injury  in  an 
incidental  right  growing  out  of  his  peculiar  situation  or  position,  so  that 
ordinary  condemnation  proceedings  and  payment  of  damages  in  advance 
are  not  practicable,  the  owner  will  be  left  to  his  remedy  at  law,  and 
is  not  entitled  to  an  injunction,  unless  upon  proof  of  insolvency  or  some 
other  special  circumstance. 

4.  ?M>ov  ov  ukanchise. — It  is  sufficient  for  a  corporation,  which  seeks  to 
defend  upon  the  ground  of  a  franchise,  to  show  that  it  is  actually  pos- 
sessed of  the  franchise.  Whether  such  franchise  was  acquired,  or  is  held 
rightfully,  is  to  be  determined  only  in  a  direct  proceeding  to  oust  the  cor- 
poration, or  in  a  proceeding  to  which  some  one  who  claims  a  better  title 
is  a  party. 

(Syllatms  by  the  court.) 

Commissioners'  opinion.     Judgment  for  def endants^  and  plain- 
tiff brings  error. 

J.  A.  Price  J  for  plaintiff  in  error. 

Af.  W.  McOan,  for  defendants  in  error. 
VOL.  vni — ^12 
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Opinion  by  Podhd,  C.  : 

The  plaintiff  applied  for  an  injunction  to  restrain  defendant, 
a  telepbooo  company,  from  mutilating  or  injuring  oMtoin  treet 
M-hich  she  had  planted  in  the  street  along  and  adjacent  to  her  prop- 
erty. The  treea  had  been  planted  under  the  provisions  of  a  muni- 
cipal ordinance,  and  were  rightfully  in  the  street,  by  virtue  of 
sections  3-7,  art  4,  cfa.  2,  and  par.  24,  see.  69,  art.  1,  ch.  H, 
Comp.  St.  The  company  waa  erecting  poles  and  wires  luider  a 
franchise  from  the  city.  Upon  demurrer  to  the  petition,  the  Dis- 
trict Court  held  that  no  cause  of  action  was  stated,  and  dismissed 
the  suit. 

The  right  of  an  abutting  owner  to  maintain  ^de  trees  upon 
or  overhaaging  the  sidewalk  is  general  and  well  recognized.  In 
tnanj  jurisdictions  it  is  customary.  With  us  it  has  the  sanction  of 
express  legialation.  But  this  right  is  subject  to  all  proper  uses  of 
the  street  for  the  primary  purposes  for  which  it  was  dedicated  or 
condemned.  Hence,  although  a  telephone  or  tel^rapb  company 
is  undoubtedly  liable  for  unnecessary  or  wanton  injury  to  such 
trees  in  erecting  its  poles  and  wires,  liability  for  injiiries,  even 
amounting  to  removal  or  destruction  of  the  trees,  which  are  neces- 
sary or  proper  in  the  due  carrying  out  of  the  public  undertaking, 
muat  depend  upon  the  much-mooted  question  whetiier  use  of  a 
street  or  highway  for  poles  and  wires  is  an  ordinary  use,  within 
the  contemplation  of  the  parties  when  it  was  dedicated  or  con- 
demned, or  is  a  new  and  additional  burden,  for  which  the  abutting 
owner  is  entitled  to  compensation  in  case  of  injnry.  The  author- 
ities are  very  evenly  divided  upon  the  question  whether  a  tele- 
phone or  telegraph  company  is  liable  to  the  owner  of  Hie  trees, 
where  the  injury  does  not  go  beyond  what  is  necessary  in  the  rea- 
sonable prosecution  of  the  work.  Such  liability  is  afGrmed  in 
Daihj  r.  State,  5  Am.  ElecU.  Cas.  186,  61  Ohio  St.  348,  37  N.  E. 
710,  24  L.  R  A.  724,  46  Am.  St.  Rep.  578;  Telegtv/ph.  Co.  c. 
Bamelt,  1  Am.  Electl.  Cas.  565,  107  111.  507,  47  Am.  Rep.  453; 
BradJpy  V.  Telephone  Co.,  6  Am.  Electl.  Cas.  152,  66  Conn.  559, 
34  Afl,  499,  32  L.  R.  A.  280;  Clay  v.  Cable  Co.,  70  Miaa.  406, 
11  South.  658;  MeCruden  v.  Railroad  Co.  (Sup.),  28  N.  Y.  Sxifn. 


Rights  of  Abpttlno  Owners. 


.  Albion  Telephone  Co. 


1135.  It  is  denied  in  Wyanl  v.  Telephone  Co.,  1  Am.  Electl. 
Cas.  256,  123  Mich.  51,  81  N.  \V.  928,  4t  L.  R.  A.  497,  81  Am. 
Sc  Rep.  155;  Telephone  Co.  v.  Fmncis,  6  Am.  Electl.  Cas.  160, 
10!)  A!a.  224,  19  South.  1,  31  L.  R.  A.  193,  55  Am.  St.  Rep.  930; 
Telephone  Co.  v.  Constanline,  9  C.  O.  A.  359,  61  Fed.  61 ;  DoM 
V.  Traction  Co..  5  Am.  Klectl.  Cas.  201,  57  N.  J.  Law,  482,  31  Atl. 
980.  All  of  the  eases  first  cited  are  from  jurisdictions  where 
poles  and  wires  which  permanently  and  exclusively  occupy  por- 
tions of  the  street  or  hi^way  are  held  to  constitute  an  additional 
burden.  Of  those  last  cited,  Wyant  v.  Telephone  Co.  is  from  a 
juriadictiou  wherein  it  is  held  that  there  is  no  additional  burden 
in  such  casps.  On  the  other  hand,  Dodd  v.  Traclion  Co.  was  de- 
cided in  a  jurisdiction  where  telegraph  and  telephone  poles  and 
wires  are  not  regarded  as  ordinary  uses  of  the  highway;  and  in 
Telephone  Co.  v.  Francis  it  is  held  that  the  right  to  remove  trees 
in  whole  or  In  part,  in  the  proper  prosecution  of  such  an  entei> 
prise,  does  not  depend  upon  the  question  whether  there  is  an  addi- 
tional burden,  but  follows  from  the  paramount  rig^t  of  the  public, 
to  which  the  right  to  maintain  the  trees  is  subject,  of  removing 
such  trees  when  necessary  for  public  uses. 

If  this  proposition  is  maintainable,  we  need  not  consider  how 
f>r  the  poles  and  wires  are  an  ordinary  use  of  the  street.  But, 
in  our  opinion,  it  is  not  sound.  The  right  to  maintain  the  trees 
wnfers  an  additional  value  upon  the  abutting  property.  This 
value  cannot  bo  cut  off  without  due  compensation.  When  the 
pnWic  conferred  it,  a  valuable  property  right  was  created.  Rely- 
ing upon  the  statutes  and  municipal  ordinances  pursuant  thereto, 
owners  have  expended  time  and  money  in  improving  their  prop- 
ertv.  This  grant  cannot  be  resumed,  and  the  property  thereby 
■icpreciatod  in  value  without  compensation.  Undoubtedly  the 
gninl  in  the  first  instance  was  subject  to  nil  ordinary  uses  to  which 
'lie  street  might  be  put.  But  to  say  that  it  was  subject  to  all 
public  uses,  whether  ordinary  or  not,  which  might  be  deemed  eon- 
Wtticnt  thereafter,  is  going  entirely  too  far.  It  becomes  neces- 
8»ry,  therefore,  to  decide  whether  telegraph  and  telephone  poles 
"nd  wipes,  which  permanently  and  exclusively  occupy  portions  of 
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a  public  street  or  highway,  constitute  an  additional  burden  for 
which  the  abutting  owner  is  entitled  to  compensation  ia  case  he 
ia  damaged  thereby.  The  text  writera  are  pretty  well  agreed  that 
they  do.  Dill.  Mun.  Corp.  sec.  698a ;  Elliott,  Roads  &  S.  534 ; 
Lewis,  Em.  Dom.  sec.  131 ;  Rand.  Em.  Dom.  407.  But  Mr. 
Keaabey  thinks  it  too  soon  to  predict  which  view  will  prevail 
ultimately.  Keasbey,  Electric  Wires  in  Streets  and  Highways, 
sec.  101.  The  adjudicated  cases  are  ranged  not  very  unequally 
on  both  sides.  The  following  cases,  among  others,  support  the 
view  that  there  is  an  additional  burden:  Eels  v.  Telegraph  Co., 
5  Am.  Electl.  Cas.  92,  143  N.  Y.  133,  38  N.  E.  202,  25  L.  H.  A. 
640,  and  other  decisions  in  New  York;  Daily  v.  State,  5  Am. 
Electl.  Cas.  156,  51  Ohio  St  348,  37  N.  E.  710,  24  I*  R.  A.  724, 
46  Am.  SL  Rep.  578 ;  CaUen  v.  Light  Co.,  66  CMiio  St  166 ;  64 
N.  E.  141;  Telegraph  Co.  v.  Bamelt.  1  Am.  Electl.  Caa.  565, 
107  III.  507,  47  Am.  Rep.  453;  Cable  Co.  v.  Eaton.  170  IlL 
513,  49  N.  E.  365,  39  L.  R.  A.  722,  62  Am.  St.  Rep.  390;  Haiseif 
V.  Raiiway  Co.,  3  Am.  Electl.  Cas.  283,  47  N.  J.  Bj.  380,  20  AtL 
859;  A^icoK  «.  Telephone  Co.,  62  N.  J.  Law,  733,  7  Am^  ElectL 
Cas.  277,  42  Atl.  583,  72  Am.  St.  Rep.  666 ;  Telegraph  Co.  v. 
Willtam3,  3  Am.  Electl.  Cas.  184,  86  Va.  696,  11  S.  E.  106,  8 
L.  R.  A.  429,  19  Am.  St.  Rep.  908 ;  Telephone  Co.  v,  Mackemie, 
3  Am.  Electl.  Cas.  196,  74  Md.  36,  21  Atl.  690,  28  Am.  St  Rep. 
219 ;  Stowers  v.  Cable  Co.,  68  Miss.  559,  9  South.  356,  12  L.  R.  A 
864,  24  Am.  St  Rep.  290;  Krwger  v.  Telephone  Co.,  1  Am. 
Electl.  Oaa.  285,  106  Wis.  96,  81  N.  W.  1041,  50  L  R.  A.  298; 
Cable  Co.  v.  Irvine  (C.  C),  49  Fed.  113;  City  of  Spokane  v. 
Colby,  16  Wash.  610,  48  Pac.  248;  Eester  v.  Telegraph  Co. 
(C.  C),  108  Fed.  926.  The  opposite  view  is  supported  by  Pierce 
V.  Drew.  136  Mass.  75,  49  Am.  Rep.  7  (decided  by  a  divided 
court)  ;  Julia  Bldg.  Ass'n  v.  Bell  Tel.  Co.,  1  Am.  Electl.  Gas.  801, 
88  Mo.  258,  57  Am,  Rep.  398,  and  other  eases  in  Missouri;  Peo- 
ple V.  Eaton,  100  Mich.  208,  59  N.  W.  145,  24  L.  R.  A.  721; 
Cater  v.  Exchange  Co..  5  Am.  Electl.  Cas.  Ill,  60  Minn.  539,  63 
N.  W.  Ill,  28  L.  R.  A.  310,  51  Am.  St.  Rep.  543;  Magee  v. 
Overshiner,  7  Am.  EJecU.  Cas.  241,  150  Ind.  127, 49  N.  E.  951,  40 


KlQHTS  OF  AbDTTIHG  OwNEKS. 


BronsoQ  v.  Albion  Telephone  Co. 


L  R.  A.  370,  65  Am.  St.  Rep.  358 ;  Hershfield  v.  Telephone  Co., 
[  Am.  Electl.  Cas.  73,  12  Mont.  102,  29  Pac.  883;  Irwin  v.  Tele- 
phone Co.,  1  Am.  Electl.  Cas.  701,  37  La.  Ann.  63;  Ileweti  v. 
Telegraph  Co.,  2  Am.  Electl.  Caa.  222,  4  ilackey,  424.  The 
juestion  has  been  threshed  over  so  many  times  that  it  would  snb- 
ierve  no  useful  puqwse  to  enter  into  an  exhaustive  review  o£  these 
leciaions.  As  Sir.  Keasbey  puts  in  very  aptly,  the  crucial  point 
i3  "  whether  the  rights  and  privileges  of  the  abutting  owner  in 
;he  use  and  tuaiDtenance  of  the  street  as  such  are  afFeeted."  Keaa- 
bey,  Electric  Wires  in  Streets  and  Highways,  sec.  102.  At  one 
time  there  was  a  tendency  to  attach  some  weight  to  the  ownersljip 
of  the  fee  of  the  street  or  highway ;  but  it  is  becoming  well  settled, 
for  obvious  and  convincing  reasons,  that  that  question  is  imma- 
terial. Eels  V.  Tflcgraph  Co.,  5  Am.  Electl.  Cas.  92,  143  N.  Y. 
133,  3S  X.  R  202,  25  L.  R.  A.  C40;  Theohold  v.  Railway  Co., 
G6  Miss.  379,  6  South.  230,  4  L.  R.  A.  735,  14  Am.  St.  Rep.  564; 
Keasbey,  Electric  Wires  in  Streets  and  Highways,  aeca.  83,  102; 
IHIl.  Mnn.  Corp.  sec.  698a,  And  this  court  is  in  accord  with  that 
view.  Jaynfs  r.  Railway  Co.,  7  Am.  Electl.  Cas.  328,  53  Neb. 
631,  74  N.  W.  67,  39  I>.  R.  A.  751.  The  case  last  cited  involved 
sn  analogous  question,  and  in  passing  thereon  this  court  cited, 
with  apparent  approval,  the  decisions  which  hold  telf^raph  and 
telephone  poles  and  wires  an  additional  burden.  While  the  two 
cases  are  not  in  all  respects  the  same,  we  think  the  poaition  taken 
in  Jaynes  v.  RaUa-ay  Co.  would  be  sufficient  to  turn  the  scale  in 
this  jurisdiction,  if  we  were  in  doubt.  We  are  of  opinion  on 
independent  groiuida,  however,  that  such  is  the  sounder  view. 
When  we  recall  the  forest  of  poles,  with  their  clumsy  appur- 
tenances, and  the  network  of  wires,  and  even  cables,  with  which 
Ktme  of  onr  city  streets  are  incumbered,  it  seems  hard  to  say  that 
an  owner  whose  light  is  cut  off,  who  has  the  safety  of  hia  buildings 
and  their  occupants  in  case  of  fire  endangered,  and  access  to  his 
properly  impeded,  by  these  permanent  obstructions,  is  leas  entitled 
to  complain  than  one  whose  easement  by  adjacency  is  impaired 
tiy  a  steam  railway.  Of  eoiirse,  in  the  greater  number  of  cases, 
tie  poles  and  wires  work  no  substantial  injury,  and  the  owner  has 
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no  ground  of  objecticm ;  but,  because  the  damage  in  most  caaes  is 
trivial  or  nominal,  we  should  not  be  blind  to  the  substantial  and 
considerable  damage  that  often  exists. 

It  does  not  follow,  however,  that  the  plaintiff  la  entitled  to  an 
injunction.  In  case  proper^  is  not  taken  or  injured  directly,  so 
as  to  diapossesB  or  otherwise  immediately  disturb  the  owner,  but 
he  suffers  some  injury  in  an  incidental  ri^t  growing  out  of  his 
peculiar  situation  or  position,  so  that  ordinary  condemnation  pro- 
ceedings and  payment  of  damages  in  advance  are  not  practicable, 
the  owner  should  be  left  to  bis  remedy  at  law,  which  in  sndi 
event  is  entirely  adequate,  and  is  not  entitled  to  an  injunction, 
unless  upon  proof  of  insolvency  or  some  special  circumstanoet 
Such  is  the  practice  in  cases  where  the  construction  of  a  railway 
causes  damage  to  abutting  owners.  The  abutting  owners  are 
not  made  parties  to  condemnation  proceedings,  nor  can  they  enjoin 
construction  of  the  road ;  but  their  remedy  is  in  an  action  at  law 
for  damages.  Bailroad  Co.  v.  Fellers,  16  Neb.  169,  20  N.  W. 
217;  Railway  Co,  v.  Hazels,  26  Neb.  868,  370,  42  N.  W.  93; 
Railroad  Co.  v.  Boemer,  34  Neb.  240,  51  N.  W.  842,  33  Am. 
St.  Hop,  637.  The  same  remedy  is  employed  where  a  city,  in  im- 
proving a  street,  impairs  the  easement  of  the  abutting  owner. 
City  of  Omaha  v.  Flood,  57  Neb.  124,  77  N.  W.  879.  And  it 
was  adopted  in  Jaynes  v.  Railway  Co.,  supra.  To  hold  otherwise 
would  probi^ly  prevent  many  useful  public  improvements,  since 
the  Legislature  has  never  made  provision  for  condemnation  of 
rights  incidentally  affected.  Where  nothing  is  actually  taken,  and 
there  is  merely  an  injury  to  the  rights  which  the  abutting  owner 
has  by  reason  of  his  situation,  the  courts  generally  refuse  to  grant 
an  injunction,  in  the  absence  of  some  special  circumstances. 
Loi-l-e  V.  Railroad  Co.  (C.  C),  32  Fed.  270,  and  cases  cited; 
Maxn-ell  v.  Telegraph  Co.  (W.  Va.),  41  S.  E.  125.  In  the  case 
at  bar,  we  see  no  reason  why  damages  will  not  afford  an  adequate 
remedy.  We  do  not  think  public  utilities  of  this  kind  ought  to 
be  suspended  until  every  abutting  owner  upon  the  streets  or  high- 
ways to  be  used  has  been  duly  appeased.  If  he  has  been  sub- 
stantially or  appreciably  injured,  an  action  at  law  will  ordinarily 
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afford  him  fnll  compensation.     If  he  has  not,  no  opportunity  for 
eitoitiDg  an  unreasonable  settlement  should  be  afforded  him. 

The  petition  alleges  that  the  franchise  under  which  the  defend- 
ant id  operating  was  granted  by  the  city  council  to  the  mayor  and 
one  of  the  councilmen,  by  whom  it  was  transferred  to  the  com- 
pany; and  for  this  reason  it  is  claimed  that  the  grant  is  against 
public  policy,  fraudulent  and  void.  If  the  franchise  was  wholly 
void,  60  that  injury  to  plaintiff's  property  was  threatened  by 
niatilation  of  her  trees  without  any  warrant  of  law  and  by  mere 
trespaaaers,  a  case  for  an  injunction  might  be  presented.  But  the 
most  that  can  be  said  under  the  allegations  of  the  petition  is  that 
the  circumstances  might  possibly  afford  ground  for  revocation  or 
for  ousting  the  company  in  a  direct  proceeding  for  that  purpose. 
The  company  is  possessed  of  the  franchise.  Whether  the  fran- 
chise was  acquired,  or  is  held  rightfully,  is  to  be  determined  only 
in  a  direct  proceeding  to  oust  the  company,  or  in  a  proceeding  ta 
which  some  one  who  claims  a  better  title  in  a  party.  5  Thomp. 
Corp.  sec.  5340. 

We,  therefore,  recommend  that  the  decree  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing  opinion,  the  judgment 
of  the  District  Court  is  affirmed. 


DoKovAN  V.  Alleht  et  al. 

Tforih  Dakota;  Supreme  Court. 

RiOHTS  OF  ABCTnUO  OWICBRS;  ADDITIONAL  SEBVITUDE ;  COMPERSATIOIV ;  m- 
jrWCTTOH. — The  defendants  were  grantw!  n  frnnehise  to  eonstmet  and 
operate  a  telephone  exchange  in  the  city  of  Langdon.  The  defendantB 
proceeded  to  perfect  such  system,  and.  in  doing  so,  plnced  two  telephone 
poles  in  the  street  in  front  of  plaintiff's  lot  and  residence,  and  in  front 
of  other  lots  belonging  to  plaintiff.  One  of  these  poles  was  set  two  feet 
(roBi  the  tidewiLlk,  and  directly  in  front  of  n  walk  leaitin^  from  the  lide- 


184  AUEBICAS  ElXCTBlCAL  CaSSS.  [VOI.  'H 

DonovM]  T.  Allert  et  §1. 

walk  to  the  dwelling  bouse.  The  defendanU  did  not  p»,j  plaintiff  for 
euch  use,  nor  offer  to,  nor  did  plaintiff  oonaent  to  such  um  of  the  street. 
The  streets  and  alleys  of  said  city  were  given  and  dedicated  for  public  iu« 
by  the  original  proprietors  of  the  town  aite.     Held: 

1.  Tliat  the  plaintiff  is  the  owner  of  the  fee  in  the  street  to  the  center  thereof, 

except  as  conveyed  to  the  public  for  street  purposes. 

2.  Tbat  such   a   use  of  the  street  for   telephone  poles  is   not  a   street  use, 

proper,  and  is  a  new  burden  or  servitude  thereon,  incongiat^nt  with  the 
use  of  the  street  for  travel. 

3.  That  the  franchise  from  the  city  council  to  defendants,  granting  them  ttie 

privilege  of  constructing  and  maintaining  a  telephone  system  in  said 
tity,  did  not,  and  could  not,  authorize  the  occupancy  of  said  street  fur 
such  purpose,  against  plaintiff's  consent,  unless  compensation  was  made 

4.  That  injunction  is  a  proper  remedy  to  prevent  such  use  of  the  street  until 

the   constitutional    provision   in    regard   to   compensation   for    tsJdng  or 
damaging  property  for  public  use  has  been  complied  with. 
(Syllabus  by  the  court.) 

Appeal  bj  plaintiff  from  judgment  for  defendant.  Reported 
11  N.  D.  289,  91  N.  W.  441;  decided  June  3,  1902. 

Gordon  t£  Lamb,  for  appellant. 

Cleary  <£  McLean,  for  respondeote. 

Opinion  by  Morgan,  J, : 

The  plaintiff  brings  this  action  and  seeks  to  permanently  enjoin 
the  defendants  from  erecting  telepbone  poles  on  the  streets  in 
front  of  his  lots,  situated  in  various  blocks  in  the  city  of  Langdon, 
N.  D.,  and  particularly  described  in  the  complaint,  which  is,  in 
substance,  as  follows:  Tliat  among  other  lots  so  described  as  be- 
ing affected  by  the  erection  of  such  telephone  poles,  guy  poleS) 
eross-bars  and  wires  is  the  lot  on  which  is  erected  the  dwelling 
house  in  which  plaintiff  resides ;  that  two  poles  have  been  erected 
ill  the  street  in  front  of  said  lot,  and  that  the  erection  of  said  poles 
at  said  places  interferes  with  the  ingress  and  egress  to  his  saii 
dwelling  house,  and  interferes  with  his  property  rights  in  md 
street,  and  deprives  him  of  light  and  air  to  which  he  is  entitled, 
and  that  such  poles  and  fixtures  render  the  appearance  of  said 
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onse  imsightlj,  and  tend  to  lessen  ita  financial  value  and  render 
;  unsalable,  and  that  sucli  poles  and  fixtures  will  interfere  with 
be  growth  of  shade  trees  planted  by  him  in  close  proximity  to 
lid  polc3 ;  that  said  poles  are  thirty  feet  in  height,  and  are  placed 
a  the  ground  at  a  distance  of  two  feet  from  the  sidewalk,  and  im- 
ledJately  in  line  of  and  in  front  of  the  walk  leading  from  the  side- 
ralk  to  his  said  dwelling  house;  that  said  poles  and  wires  inter- 
ere  or  will  interfere  with  hia  legal  rights  in  aeveralotherlotaowned 
y  hiiu  iu  said  city ;  that  the  defendants  were  granted  a  franchise 
ly  said  city  to  construct  and  operate  a  telephone  system  in  said  city 
ry  au  ordinance  duly  enacted  by  the  city  council  thereof,  and  that 
iaid  ordinance  does  not  provide  for  any  compensation  to  be  given 
o  owners  of  property  abutting  on  the  streets  of  said  city,  nor  does 
it  provide  that  condemnation  proceedings  shall  be  instituted  and 
»inpleted  before  such  system  is  constructed,  or  at  any  other  time ; 
that  the  said  poles  were  erected  without  hia  consent  and  without 
compensation  to  him,  and  therefore  in  violation  of  section  14 
of  the  constitution  of  North  Dakota,  and  of  section  5933a  of  the 
Blalutes  of  said  State.  The  demand  for  relief  is  that  the  defcnd- 
«nts  be  leinporarily  and  permanently  enjoined  from  putting  up 
any  more  poles  on  the  streets  on  which  plaintiff's  lots  abut,  and 
from  operating  such  telephone  exchange,  until  defendants  have 
made  juat  compensation  to  plaintiff  as  required  by  the  laws  and 
tlie  constitution  of  the  State.  The  defendants  answer  by  denying 
any  damage  to  plaintiff's  property,  and  further  allege  that  they 
have  undertaken  the  construction  of  a  telephone  system  in  the  city 
of  Langdon  under  the  provisions  of  an  ordinance  of  the  city 
wiuneil  granting  them  the  right  to  do  so  under  prescribed  restric- 
tions, and  the  poles  and  wires  are  erected  under  the  supervision  of 
the  committee  on  streets  and  alleys,  as  appointed  by  said  council, 
and  in  pursuance  of  said  ordinance.  The  plaintiff  applied  for  a 
preliniinaiy  injunction  to  restrain  the  defendants  from  proceed- 
ing with  the  erection  of  such  poles  and  the  operating  of  the  tele- 
phone system  until  plaintiff  had  been  duly  compensated  for  darn- 
s' done  to  his  property.  The  trial  court  issued  an  order  to 
fbow  cauae  why  the  defendants  should  not  be  ao  restrained.      A 


186  Amebioan  Electrical  Cases.  [vol.  8 

Donovan  y.  AUert  et  al. 

hearing  was  had  upon  such  order,  based  on  affidavits  presented  by 
the  parties.  On  motion  of  the  defendants,  the  order  to  show 
cause  was  dissolved  and  the  preliminary  injunction  refused  on 
the  ground  that  the  facts  shown  did  not  show  that  the  plaintiff 
was  entitled  to  the  relief  sought.  The  plaintiff  has  appealed  to 
this  court  from  such  order  denying  his  application  for  a  pre- 
liminary injunction.  The  defendants  contend  in  this  court  that 
the  plaintiff  is  not  entitled  to  relief  by  injunction,  as  he  has  a 
plain,  speedy  and  adequate  remedy  at  law,  the  defendanits  not 
being  shown  to  be  insolvent  or  unable  to  respond  in  damiages. 
This  question  will  be  considered  and  decided  after  a  dedsion  of 
the  other  question  in  the  case. 

The  main  question  involved — ^the  use  of  the  streets  of  a  dty  for 
the  poles  and  other  equipments  of  a  telephone  system,  witJiout 
compensation  to  the  owners  of  the  lots  abutting  on  the  streets — ^is 
one  of  difficulty  to  determine,  and  one  of  vast  importance  and  far- 
reaching  consequences.  Upon  a  question  of  such  magnitude,  and 
practical  interest  to  almost  every  citizen  of  the  State,  as  well  as 
to  almost  every  municipality,  it  is  to  be  regretted  by  this  eourt 
that  counsel  deemed  it  advisable  to  abandon  the  privilege  of  an 
oral  argument,  and  to  submit  the  questions  raised  on  written 
briefs.  However,  the  subject  of  the  action  is  not  a  new  one,  and 
has  frequently  been  before  the  courts  of  many  jurisdictions. 
True,  the  decisions  of  such  courts  are  not  harmonious.  Still, 
every  phase  of  the  principle  contended  for  in  this  case  has  been 
affirmed  in  learned  decisions  by  courts  of  the  highest  standing, 
and  likewise  disaffirmed  by  other  courts  of  equal  standing,  in 
opinions  showing  equal  ability  and  learning. 

Before  entering  upon  a  decision  upon  the  merits,  a  statement  of 
a  few  material  facts  is  advisable :  The  original  plat  of  the  city  of 
Langdon,  as  filed  by  the  original  proprietors,  dedicates  and  gives 
the  streets  and  alleys  of  said  city  for  public  use.  The  ordinance 
of  said  city  granting  the  telephone  franchise  to  the  defendants  for 
fifteen  years  is  silent  upon  the  subject  of  compensation  to  abutting 
or  other  lot  owners  for  damages  by  reason  of  the  occupation  of  the 
streets  by  defendants  for  telephone  purposes,  and  is  silent  as  to 
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condemnation  prooeedings  therefor.      Under  section  5966,  Eev. 
Codes,  the  right  of  eminent  domam  may  be  exercised  in  behalf  of 
several  enumerated  public  uses ,  among  them  being  telegraph  and 
telephone  lines.      The  question  involved,  as  considered  by  this 
oourt,  is  that  of  the  occupation  of  the  streets  by  the  defendants  for 
telephone  purposes,  and  not  that  of  the  direct  or  actual  occupa* 
tion  of  the  plaintiff's  lots  by  said  company  for  said  purposes,  out- 
side of  street  occupation.     Certain  conceded  principles  of  law 
applicable  to  the  questions  involved  in  this  case  may  be  stated; 
The  constitution  of  this  State  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation 
having  been  first  made  to,  or  paid  into  court  for,  the  owner.    The 
Legislature  has  the  power  by  general  laws,  to  regulate  the  uses 
to  which  the  streets  may  be  subjected  as  against  the  public.    City 
councils  in  this  State  have  been  granted  the  power  to  regulate  or 
prevent  the  use  of  the  streets  for  telegraph  and  telephone  poles. 
Section  2148,  Bev.  Codes.    Prior  to  the  adoption  of  the  Code  of 
1895  the  PBgolation  of  telephone  systems  and  their  construction 
was  governed  by  section  3025,  Comp.  Laws,  enacted  in  18S5.    A 
telephone  system  is  classed  under  the  statute  as  one  of  public  use. 
Section  5956,  Bev.  Codes.     Chapter  35  of  the  Code  of  Civil 
Procedure  provides  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation  having  been 
first  made  to,  or  paid  into  court  for,  the  owner,  and  further  pro- 
vides the  means  and  procedure  under  whidi  such  damages  may  be 
ascertained.    The  plaintiff  in  this  case  is  the  owner  of  the  fee  in 
the  lot  to  the  middle  of  the  street,  and  entitled  to  the  beneficial 
use  thereof,  subject  to  the  easement  or  limited  fee  of  the  public 
in  the  street  for  its  use  for  public  purposes.     In  this  case  the 
absolute  fee  of  these  lots  was  never  in  the  city,  and  it  has  simply 
an  easement  or  a  limited  fee  therein.    In  Railway  Co.  v.  Lake, 
10  N.  D.  641,  88  N.  W.  461,  this  court  decided  "  that  the  public 
has  only  an  easement  in  streets  and  highways,  the  fee  remaining 
in  the  original  owner  or  his  successor,  and  that  such  owner  may 
exercise  such  acts  of  ownership  thereto  as  are  not  inconsistent 
with  the  easement."     In  that  case  there  was  no  dedication  by  plat. 
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hearing  vas  had  upon  such  order,  hased  on  affidavits  presented  by 
the  parties.  On  motion  of  the  defendants,  the  order  to  show 
cause  was  dissolved  and  the  preliminary  injunction  refused  on 
the  ground  that  the  facts  shown  did  not  show  that  the  plaintiff 
was  entitled  to  the  relief  sought.  The  plaintiff  has  appealed  to 
this  court  from  such  order  denying  his  application  for  a  pre- 
liminary injunction.  The  defendants  contend  in  this  coort  that 
the  plaintiff  is  not  entitled  to  relief  by  injunction,  as  he  has  a 
plain,  speedy  and  adequate  remedy  at  law,  the  defendants  not 
being  shon-n  ti>  be  insolvent  or  unable  to  respond  in  damages. 
This  question  will  be  considered  and  decided  after  a  decision  of 
the  other  question  in  the  case. 

The  main  ipifstion  involved — the  use  of  the  streets  of  a  city  for 
the  poleB  and  otlier  equipments  of  a  telephone  system,  without 
compensation  to  the  owners  of  the  lots  abutting  on  the  streets — is 
one  of  difficulty  to  determine,  and  one  of  vast  importance  and  far^ 
roaching  con  soq  nonces.  Upon  a  question  of  such  magnitude,  and 
practical  inter^tst  to  almost  every  citizen  of  the  State,  as  well  at 
to  almost  every  municipality,  it  is  to  be  regretted  by  this  eonrt 
that  counsel  d<i^med  it  advisable  to  abandon  the  privilege  of  an 
oral  argument,  and  to  submit  the  questions  raised  on  written 
briefs.  However,  the  subject  of  the  action  ia  not  a  new  one,  and 
has  frequently  been  before  the  courts  of  many  jorisdlcticHiB. 
True,  the  decisions  of  such  courts  are  not  harmonious.  Still, 
every  phase  of  the  principle  contended  for  in  this  case  has  been 
affirmed  in  learned  decisions  by  courts  of  the  highest  standing, 
and  likewise  disaffirmed  by  other  courts  of  equal  standing,  in 
opinions  sbowing  equal  ability  and  learning. 

Before  entering  upon  a  decision  upon  the  merits,  a  statement  of 
a  few  material  facts  is  advisable:  The  original  plat  of  the  city  of 
Langdon,  as  tiled  by  the  original  proprietors,  dedicates  and  gives 
the  streets  and  ;itleys  of  said  city  for  public  use.  The  ordinance 
of  said  city  granting  the  telephone  franchise  to  the  defendants  for 
fifteen  years  ifi  silont  upon  the  subject  of  compensation  to  abutting 
or  other  lot  owni-ra  for  damages  by  reason  of  the  occupation  of  the 
streets  by  defendants  for  telephone  purposes,  and  is  silent  as  to 
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uieomation  proceedings  tlierefor.  Under  section  5956,  Rev. 
ties,  the  right  of  eminent  domain  may  be  esereiaed  in  behalf  of 
■eral  enumerated  pnblie  uses,  among  them  being  telegraph  and 
ephone  Hues.  The  question  involved,  aa  considered  by  this 
iirt,  is  thai  of  the  occupation  of  the  streets  by  the  defendants  for 
ephone  purposes,  and  not  that  of  the  direct  or  actual  oecupa- 
n  of  tho  plaintiff's  lota  by  said  company  for  said  purposes,  out- 
le  of  street  occupation.  Certain  conceded  principles  of  law 
plicable  to  the  questions  involved  in  this  case  may  be  stated: 
le  constitution  of  this  State  provides  tliat  private  property  shall 
it  be  taken  or  damaged  for  public  use  without  just  corapensatioa 
iving  been  first  made  to,  or  paid  into  court  for,  the  owner.  The 
E^laturc  has  the  power  by  general  laws,  to  regulate  the  uses 
which  the  streets  may  be  subjected  as  against  the  public.  City 
mncils  in  this  State  have  been  granted  the  power  to  reflate  or 
revent  the  use  of  the  streets  for  telegraph  and  telephone  poles, 
ection  2148,  Rev.  Codes.  Prior  to  the  adoption  of  the  Code  of 
395  the  t^^ulation  of  telephone  systems  and  their  construction 
aa  governed  by  section  3025,  Comp.  Laws,  enacted  in  1885.  A 
Jepfaone  system  is  classed  under  the  statute  as  one  of  public  use. 
ection  5050,  Rev.  Codes.  Chapter  35  of  the  Code  of  Civil 
'roeedure  provides  that  private  property  shall  not  be  taken  or 
amigsd  for  public  use  without  just  compensation  having  been 
ret  made  to,  or  paid  into  court  for,  the  owner,  and  further  pro- 
ides  the  means  and  procedure  under  which  such  damages  may  be 
jcertained.  The  plaintifF  in  this  case  is  the  owner  of  the  fee  in 
le  lot  to  the  middle  of  the  street,  and  entitled  to  the  beneficial 
Be  thereof,  subject  to  the  easement  or  limited  fee  of  the  public 
a  the  street  for  its  use  for  public  purposes.  In  this  I'ase  the 
bsolute  fee  of  these  lots  was  never  iu  the  city,  and  it  has  simply 
a  easfmeot  or  a  limited  fee  therein.  In  Railway  Co.  v.  Lake, 
.0  N.  D.  541,  88  N,  W.  461,  this  court  decided  "  iLat  the  public 
US  only  an  casement  in  streets  and  highways,  the  fee  remaining 
in  the  original  owner  or  his  successor,  and  that  such  owner  may 
exercise  such  acts  of  ownership  thereto  as  are  not  inconsistent 
Vp'iih  the  easement."     In  that  case  there  was  no  dedication  by  plat. 


Amebican  Electkical  Cabeb. 


[vol.  8 


DoDOvan  v,  Allert  ct  al. 


In  llie  case  at  bar  there  was  one.  However,  in  construing  section 
2422,  Rov.  Codes,  which  declares  the  effect  of  such  dedications,  we 
hold  that  a  proprietor  who  dedicates  by  plat  does  not  convey  an 
absolute  fee  to  the  public,  but  reserves  the  whole  estate  and  title, 
except  the  limited  fee  conveyed  to  the  public  for  the  designated 
and  intended  use. 

Tlir  question  to  be  decided  on  this  appeal  is,  is  the  plaintiff 
entitlnd  to  recover  damages  from  the  defendants  by  reason  of  their 
placiii;:;  telephone  poles  on  the  streets  directly  in  front  of  hia  lots 
and  residence?  If  these  telephone  poles  are  lawfully  placed  on 
lots  wliiiih  he  owns  subject  to  the  easement  of  the  public,  and  none 
of  bis  rights  have  been  violated,  he  is  not  entitled  to  damages. 
There  must  be  some  infringement  upon  his  statutory  or  constini- 
tionni  rights  before  compensation  shall  rightfully  belong  to  him. 
If  the  city  of  Langdon  and  the  defendants  have  pursued  the  course 
laid  (luwn  by  the  law,  and  no  constitutional  right  has  been  invaded, 
then  I  lie  plaintiff  has  no  juat  cause  for  complaint  in  any  court. 
On  px  ami  nation  of  the  question,  with  this  principle  in  view,  we 
find  thut  the  defendants  were  engaged  in  constructing  this  tele- 
phone system,  and  using  the  streets  on  which  plaintiff's  lots 
abutted,  under  the  sanction  of  legislative  authority.  Defendants 
were  grunted  a  franchise  to  do  this  work,  and  the  same  could  not, 
without  difficulty  and  hardship,  be  completed  without  placing 
poles  in  the  streets  and  alleys  of  the  city.  A  telephone  system 
is  a  public  benefit  to  the  people,  although  the  objects  of  its  con- 
struction in  this  and  all  other  eases  is  that  of  private  gain.  The 
fact  that  the  telephone  is  a  public  benefit  and  use  does  not  give 
to  the  owners  any  right  to  occupy  or  use  private  property  without 
the  owner's  consent,  unless  condemnation  proceedings  are  regu- 
larly instituted  and  prosecuted  to  judgment.  The  fee  title  to  the 
street  in  front  of  plaintiffs  dwelling  house  being  in  the  plaintiff, 
except  for  street  purposes,  he  owns  the  lot  to  the  middle  of  the 
street,  subject  t«  the  rights  of  the  public,  to  the  same  extent  as  he 
owns  tho  portion  of  the  lot  on  which  his  dwelling  house  stands. 
He  alnna  is  entitled  to  all  uses  of  the  lot,  except  the  ri^ts  of  the 
public  by  virtue  of  the  dedication  of  the  part  in  the  street  to  tlie 
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blic,  but  is  entitled  to  no  use  thereof  inconsistent  with  or  an- 
^nistic  to  the  purposes  and  uses  for  which  it  was  dedicated  to 
i  public.  The  plaintiff's  right  to  the  beneficial  uses  of  the 
eel,  subject  to  the  rights  of  the  public,  is  a  property  right,  en- 
led  to  the  law's  protection  whenever  unlaivfullj  infringed  on, 
d,  like  all  property  rights,  ia  within  the  protection  of  the  con- 
tution.  Dill.  Mun.  Corp.  sec.  656.  "  The  abutter  has  the 
elusive  right  to  the  soil,  subject  only  to  the  easement  of  the  right 

passage  in  the  public,  and  the  incidental  right  of  properiy 
ling  the  way  for  use.  Subject  only  to  the  public  easement,  he 
18  all  the  usual  rights  and  remedies  of  the  owner  of  the  freehold." 
Iliott,  Roads  &  S.  p.  519. 

This  brings  us  to  the  real  questions  in  this  ease:  To  what 
iiWie  purposes  were  the  streets  originally  dedicated  ?  Is  the 
se  of  the  street  for  telephone  posts  and  wires  within  the  purposes 
f  the  original  dedication  to  the  public  by  the  original  proprietors  ? 

The  primary  use  of  a  street  or  highway  is  confined  to  travel  or 
ransportation.  Whatever  the  means  used,  the  object  to  be  at* 
lined  is  passage  over  the  territory  embraced  within  the  liraita  of 
iie  street.  Whether  as  a  pedestrian,  or  on  a  bicycle,  or  in  a 
ehicle  drawn  by  horses  or  other  animals,  or  in  a  vehicle  propelled 
y  electricity,  or  in  a  car  drawn  by  horses  or  moved  by  electricity, 
he  object  to  be  gained  is  moving  from  place  to  place.  The  same 
Jfia  is  expressed  by  courts  and  text  writers,  that  "  motion  is  the 
'rimary  idea  of  the  use  of  tlie  street,"  The  defendants  claim 
hat  the  use  of  the  street  for  telephone  poles  is  within  the  use  con- 
«mpla!ed,  as  it  facilitates  the  transmission  of  intelligence,  and 
makes  intercommunication  between  persons  possible  without  the 
use  of  the  street,  and  thus  lessens  travel  by  persons  on  the  streets, 
»iid  iliereby  renders  travel  thereon  free  from  the  annoyance  and 
iDTOnvenience  of  crowded  streets.  There  is  force  in  the  eonten- 
ti'm,  and  several  courts  have  adopted  the  view  that  the  use  of  poles 
fur  auch  purposes  is  within  the  purpose  of  the  original  dedication, 
ami  therefore  not  a  new  use  nor  an  additional  burden  on  the  street, 
Wauee  sucb  use  pertains  to  travel  on  the  street.  That  it  lessens 
iMvel  on  the  Btreet  is  admitted.     That,  however,  la  hardly  the  test. 
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The  question  is,  does  it  lessen  travel  on  the  street  hy  audi  means 
as  cause  a  permanent  obstruction  of  the  street  for  a  purpose  not 
within  the  ori^nal  dedication  }  The  plaintifE  is  entitled  to  free 
aooess  to  bis  bouse,  and  to  light  and  air  for  his  house,  withoat 
ohstniction.  If,  for  any  public  purpose  inconsistent  with  the 
grant  to  the  public  of  the  use  of  the  street,  the  street  is  obetracted 
in  front  of  his  lot  abutting  on  such  street,  such  use  entitles  him 
to  compensation.  If  within  the  original  purpose,  and  he  is  not 
abstructed  in  gaining  access  to  his  lot  or  building,  and  not  de- 
prived of  li^t  or  air,  he  is  not  entitled  to  relief  or  to  compensa- 
tion. The  city  had  the  right  to  authorize  the  defendant  to  con- 
struct a  telephone  system  in  the  manner  described,  if  it  did  not 
infringe  upon  any  of  the  property  rights  of  the  plaintiff  to  the 
street  by  virtue  of  his  ownership  of  the  lot  Neither  the  city 
eouDcil  nor  the  L^islature  could  deprive  the  plaintiff  of  com- 
pensation for  his  property  rights  in  such  lot,  if  the  telej^one  poles 
set  thereon  are  not  a  use  of  the  street,  within  the  purposes  for 
which  the  easement  was  originally  conveyed  to  the  public.  The 
Legislature  cannot  deprive  the  plaintiff  of  his  property  rights 
without  his  consent  and  without  compensation.  Tbe  constitution 
prohibits  sudi  taking  or  damaging  of  his  property,  even  for  public 
purposes,  without  first  procuring  his  consent  or  first  compensating 
him.  Tbe  L^fJalature  may  autboriEe  the  use  of  the  easement  of 
&e  public  in  tbe  street,  but  not  to  tbe  damage  of  tbe  owners  of  real 
estate  fronting  on  such  street,  unless  condemnation  or  ooment  or 
compensation  is  first  made  or  given.  The  streets  of  said  city 
were  given  to  the  public  for  public  use.  What  is  understood  by 
"  public  use  t"  Tbe  primary  intention  and  idea  of  the  use  of 
the  street  was  for  travel — moving  from  place  to  place  in  any  way 
that  does  not  interfere  witb  tbe  use  of  the  street  for  travel  in  any 
other  way.  Tlie  manner  or  mode  of  travel  is  not  restricted  to 
those  known  or  in  use  at  the  time  of  tbe  dedication,  but  may  be 
those  modes  of  travel  that  are  tbe  result  of  modem  inventions. 
The  new  modes  of  travel  must  not  interfere  with  tbe  property 
rights  of  the  abutting  owner,  nor  witb  the  use  of  the  street  in  all 
other  ways  by  tbe  public,  as  contemplated  or  existing  at  the  time 
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tlie  dedication  or  later.  The  fact  that  the  statute  designates 
'  telephone  ae  a  public  use  does  not  authorize  the  use  of  the 
eeta  by  it  without  reatriction.  If  the  use  of  the  telephone  ou 
■  atreela  interferes  with  travel,  or  is  inconsistent  with  the  uae 

the  streets  for  travel,  as  originally  dedicated,  or  is  injurious 
the  property  rights  of  abutting  owners,  the  Legislature  may  au- 
)rize  it  to  be  placed  on  the  streets,  but  cannot  in  any  manner 
prive  the  abutting  owner  of  his  property  rights,  nor  deprive 
n  of  the  right  to  compel  payment  for  the  use  or  damage  of  his 
operty. 

The  courts  have  frequently  passed  upon  the  question  whether 
B  use  of  the  streets  for  telephone  purposes  is  an  additional  ser- 
:ade  or  burden  to  that  understood  as  a  proper  street  use.  Those 
Wing  that  it  is  not  a  street  use,  in  its  proper  acceptation,  are: 

Erueger  v.  Telephone  Co.  (Wis.),  T  Am.  Eleetl.  Cas.  385,  81 
.  W.  1041,  50  K  R.  A.  298,  that  court  says: 

"A  Btieet  Day  suWiet,  and  th?  lot  owuer  have  the  complete  use  of  hia  adja 
it  property.  Not  ao  U  a  portion  of  the  street  has  been  permanently  token 
'  poles  or  other  necessary  structures  for  h  tele^aph  or  telephone  line.  No 
e  doubts  but  that  private  tigbte  are  affected  by  the  conatruction  and  maio- 
laoce  of  such  a  line  in  a  way  entirely  different  from  the  ordinary  use  of  the 
;h«ay.  Nor  is  there  room  lo  dispute  the  fact  that  such  construction  con- 
ilule«  a  permanent  occupancy  of  the  land,  independent  of  the  public  use. 
Ill  oceopsDcy  being  for  the  direct  benefit  of  private  corporations,  and  only 
r  the  indirect  benefit  of  the  public,  how  can  it  be  said,  with  any  show  of 
stice,  that  when  land  is  condemned  for  a  street  the  public  must  not  only 
7  for  itt  use,  but  also  for  the  use  of  auch  quasi  public  corporations  as  the 
Sislsture  have  given  the  power  to  use  the  highway." 

In  Eeh  V.  Telegraph  Co.,  5  Am.  Eleetl.  Cas.  92,  143  N.  T. 
J3,  38  N.  B.  203,  25  L.  R.  A.  640,  that  court  said,  in  a  case 
ivolving  the  use  of  a  rural  highway: 

"W*  eannot  agree  that  this  permanent  appropriation  and  esclnsive  pos- 
Mion  of  ■  small  portion  of  the  highway  can  properly  be  regarded  as  a  newly 
•coverod  method  of  exercising  the  old  public  eaBement.  for  the  very  reason 
lit  this  to-called  new  method  is  a  permanent,  continuous,  and  excliufve 
«  and  possession  of  some  part  of  the  public  highway  itself,  and  therefore 
wiuit  be  simply  a  new  method  of  eiLercising  such  old  public  easement.  It 
I  a  lotftllf  distinct  and  different  kind  of  use  from  any  heretofore  known.  It 
not  a  mete  differenoe  in  the  kind  of  vehicle,  or  in  their  number  or  cftpncity, 
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or  in  the  roanner,  method,  or  means  of  lociHiioUon.  .  .  .  Here,  howcrer, 
in  the  une  ot  the  highway  by  the  defendant  is  the  fact  of  permanent  and  ei- 
ciuBive  u)i|iropriation  and  postieeaion, — a  fact  which  is,  aa  it  seenu  tu  lu, 
wholly  ut  >var  with  that  of  the  legitimate  public  easement  in  m  higbwaj." 

In  Telegraph  Co.  v.  Bamett,  1  Am.  Electl.  CSs.  535,  107  DL 
507,  47  Am.  Kep.  453,  that  court  said; 

"In  the  eiame  sense  the  construction  of  a  line  ot  telegraph  on  the  highway 
is  an  aciditiooal  servitude  to  which  the  fee  of  the  land  had  not  been  before 
subjei^leii.  The  servitude  differs  more  in  degree  than  in  charaetM,  and, 
whether  tlie  damages  are  great  or  small,  the  eorpontion  asking  for  or  tp- 
proprialiriK  to  itself  the  benefit  of  such  new  servitude  roust  make  just  eompen- 
•ation  to  the  owner  of  the  fee." 

In  Telephone  Co.  v.  Mackenzie,  3  Am.  Electl.  Caa.  196,  74  Md. 
36,  21  Atl.  690,  28  Am.  St.  Rep.  219,  the  court  said: 

"To  what  extent,  tbeo,  does  the  stAtute  justify  the  action  of  the  appellant, 
and  protect  it  from  liability  t  The  planting  of  a  telegraph  or  telephone  pole 
in  a  highnay  or  street  is  not  a  public  nuisance,  because  the  Legidature  bin 
declared  that  it  shall  not  he,  but  the  general  assembly  was  powerless  to  inb- 
jeot  the  reversionary  interest  in  the  hed  of  such  highway  or  street  to  is 
additional  servitude  without  making  appropriate  proviuon  for  just  compen' 
satioo  to  the  owner." 

In  Jatims  v.  Railroad  Co.  (Neb.),  1  Am.  Electl.  Cas.  328,  T4 
N.  W.  (>7,  39  L  R  A.  751,  that  court  said: 

■■It  is  very  generally  held  that  telegraph  and  telephone  poles  In  city  streeU 
or  rural  highways  aititle  the  abutting  property  owner  to  compensition. 
.  .  .  The  principle  upon  which  all  these  cases  rest  is  the  sound  one  tlut 
the  highway  ot  street  is  dedicated  to  the  public  to  pass  and  repass  thereon, 
nnd  that  the  erection  of  pales  in  the-streets  by  the  telephone  or  telgrsph  com- 
panieB  is  a  permanent  and  exclusive  occupstion  of  the  streets  by  such  com- 
paniea,  to  the  continued  exclusion  of  the  remainder  of  the  public,  and  to  tlit 
extent  is  a  continued  obstruction  of  the  street." 

In  Telegraph  Co.  v.  Smith  (Md.),  18  Atl.  910,  7  L.  R  A.  200, 
that  court  said: 

"A  telegraph  or  telephone  company  is  subject  to  the  provisions  of  Conit- 
Md.  art.  3,  sec.  40,  which  provides  that  private  property  shall  not  be  tslM 
for  public  use  without  just  compensation;  and  the  averment  in  a  bill  for  In- 
junction tliat  such  a  company  is  proceeding,  or  threatens  to  proceed,  to  coii- 
stniot  its  lines  of  poles  and  wires  over  complainant's  land  without  his  k»v(, 
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d  iritbout   paying  or  tesdering  him  compensstio: 


i  sufficient  to  entitle 


In  Telegraph  Co.  v.  Williams  (Va.),  3  Am.  Electi.  Gas.  184, 
.  S.  E.  109,  8  L.  R.  A,  429,  19  Am.  St  Rep.  908,  that  court 
id: 

"It  IB  true  that  the  use  of  a  telegraph  rampanj'  ia  a  public  use.  That  com- 
nj  IB  a  public  corporation,  as  to  which  the  public  has  rights  which  the  law 
II  enforce,  but  thene  public  rights  can  only  be  obtained  by  paying  for  tbetu- 
I*  use.  while  in  one  spnae  pt-blie,  ix  not  for  the  public  generally.  It  ia  for 
e  private  profit  of  the  corporation.  .  .  .  There  is  no  reason  in  law  or  in 
mmon  justice  why  it  should  not  pay  for  what  it  needs  in  the  proaecution  of 
>  hueiuesB." 

In  Slowers  v.  Cable  Co.   (Miss.),  9  South.  356,  12  L.  R.  A. 

64,  24  Am.  St.  Rep.  290,  that  court  said: 

"A  city  cannot  grant  to  a  telegraph  company  the  right  to  erect  its  Una 
long  a  public  street  without  first  making  compensation  to  the  abutting  prop- 
tj  owners,  since  the  line  is  an  additional  burden." 

In  Broome  v.  Telephone  Co.  (X.  J.  Ch.),  2  Am.  Electi.  Cas. 
59,  7  All.  851,  it  is  said  that— 

"It  is  eikou^h  to  say  on  that  head  that  it  does  not  appear  that  the  rond 
o«td  had  any  power  to  uuthorJKe  any  one  to  set  up  poles  in  the  land  of  the 
i|.-hway,  and  Utus  subject  the  land  to  an  additional  servitude  besides  thiit 
or  which  it  was  condemned." 

In  Halsey  v.  Railway  Co.,  3  Am.  Electi.  Cas.  283,  47  N.  J.  Eq. 
180,  20  Atl.  859,  the  court  said: 

"And  this  principle  exhibits  in  a  very  clear  light  the  reason  why  it  has  been 
wld  that  the  placing  of  telegraph  and  telephone  poles  in  a  street  imposes  an 
idditional  servitude  upon  the  land.  They  are  not  placed  in  the  street  to  aid 
ihr  poblie  in  exercising  theit  right  of  free  passage,  nor  lo  facilitate  the  uss 
ot  the  street  a»  a  public  way,  but  to  aid  in  the  transmission  of  intelligence." 

In  Metropolitan  Tel.  &  Tel.  Co.  v.  Colwell  Lead  Co.,  1  Am. 
Elpctl.  Cas.  662.  67  How.  Pr.  365,  that  court  said: 

"I  im  clearly  of  the  opinion  that  such  a  use  nf  the  street  is  not  n  street  use, 
and  does  nut  come  within  the  terms  of  the  trust  upon  which  the  city  holji 
VOL.  ¥111—13 
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the  fM,  mud  thkt,  so  fu  u  the  right*  of  the  abutting  owners  are  inTolTcd, 
the  Legialature  ba*  no  power  to  authoriie  plaintiffa  to  nae  the  street  for  such 

Joyce,  Electric  Law,  sec.  321,  says: 

"After  a  careful  examinatioii  of  the  caaei  in  which  this  question  haa  ariam, 
and  of  the  many  thorough  discuasions  contained  in  the  opiDiona  of  ?ur'b 
eaaaa,  and  of  the  rules  of  law  applicable  thereto,  we  are  of  the  opinion  Ihat 
the  couBtruction  of  telegraph  and  telephone  lines  upon  the  highwaya  or  ttrreti 
ia  not  within  the  original  purpoeea  of  the  dedication  or  taking  of  the  ume, 
and  that  the  poles  and  wires  constitute  an  additional  aerritude  entitling  the 
original  owner  to  compensation." 

2  DiU.  Mud.  Corp.  sec.  698a: 

"On  the  whole,  the  safer  and  perhaps  sonnder  view  is  that  anch  a  oae  of  the 
atreet  or  highway,  attended  as  it  may  be,  eapeciallj  in  cities,  with  aenom 
damage  and  inconvenience  to  the  abutting  owner,  is  not  a  itreet  or  higbwaj 
nae  proper,  and  hence  entitlea  such  owner  to  compensation  for  such  use,  or  /or 
any  aatnal  injury  to  his  property  caused  by  poles  and  lines  of  wire  placed  id 
front  thereof." 

Lewis,  Em.  Dom.,  says: 

"The  linea  of  a  telc^aph  or  telephone  company  are  on  the  aame  footing  as 
the  steam  railroad.  They  form  no  part  of  the  equipment  of  a  public  highway. 
but  are  entirely  foreign  to  its  use.  Where  the  fee  of  the  street  is  in  the  abut- 
ting owner,  he  is  clearly  entitled  to  compeoaatioa  for  the  additiMial  burdm 
placed  on  the  land." 

Elliott  on  Eoads  and  Streets  says: 

"We  are  inclined  to  the  opinion  that  such  a  use  oonatitates  a  now  burden  for 
which  the  owner  cA  the  fee  ia  entitled  to  cmnpeosation." 

Croawell  on  the  Law  of  Electricity  (sec.  110)  saya: 

"The  use  of  the  highways,  however,  (or  the  transmission  of  intelligeocp.  is 
a  use  wholly  different  from  public  travel.  Incidentally,  no  doubt,  it  aSeFtt 
somewhat  Bimilar  objects.  .  .  .  The  nature  of  the  use,  however,  is  (i-*"- 
tially  different,  and  the  courts  have  generally  recogDised  this  difference." 

See,  also,  as  favoring  the  same  principles,  Cable  Co.  v.  Iri-ii'f 
(C.  C),  49  Fed.  113;  Daily  v.  State.  5  Am.  Electl.  Gas.  186, 51 
Ohio  St.  348,  37  N.  E.  710,  24  L.  R  A.  724,  46  Am.  St.  Eep. 
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8;  Cable  Co.  v.  Eaton.,  170  III.  513,  49  K.  E.  365,  39  L  R  A. 
2,  62  Am.  St.  Rep.  390. 

The  following  cases  are  authority  for  a  doctrine  directly  the 
■erse  of  that  enunciated  in  the  cases  and  tfixt-books  cit«d :  Feo- 
■  V,  Eaton,  5  Am.  Elecll.  Cas.  87,  100  Mich.  20S,  59  N.  W.  145, 
L.  R.  A.  721;  Pierce  v.  Drew,  1  Am.  Electl.  Cas.  571,  136 
iss,  75,  49  Am.  Rep.  7;  Cater  v.  Exchange  Co.,  5  Am.  ElectL 
is.  Ill,  60  Minn.  539,  63  N.  W.  Ill,  '28  L.  R.  A.  310,  51  Am. 
.  Rep.  543;  Julia  Bldg.  Ass'n  v.  Bell  Tel.  Co.,  1  Am.  Electl. 
IS.  801,  88  Mo.  258,  57  Am.  Rep.  39S ;  Ilershfield  v.  Telephone 
>.,  4  Am.  Electl.  Cas.  73,  12  Mont.  102,  29  Pac.  SSS;Magee  v. 
vershiner  (Ind.  Sup.),  7  Am.  Electl.  Cas.  241,  49  N.  E.  951, 
I  L.  R.  A.  370,  65  Am.  St.  Rep.  358. 

This  brings  ua  to  the  final  question  in  the  case:  Is  the  plaintiff 
ititled  to  an  injunction  ?  The  defendants  contend  that  he  is  not, 
yrause  he  can  resort  to  an  action  for  damages,  and  thereby  be 
illy  compensated  for  whatever  damages  he  has  or  may  suffer. 
hat  such  is  the  general  rule  is,  without  doubt,  true.  It  is  also  a 
meral  rule  that  a  wide  discretion  is  vested  in  trial  courts  when 
'anting  or  refusing  preliminary  injunctions,  and  that  appellate 
ibunals  will  hesitate  before  interfering  with  the  exercise  of  such 
Bcretion  by  trial  courts.  But  we  have  reached  a  conclusion  that 
le  facta  of  this  case  place  it  beyond  the  application  of  these  ordi- 
Bry  rules.  The  defendants  are  proceeding  to  damage  the  plain- 
ff's  property  without  first  complying  with  a  mandatory  provision 
f  the  constitution.  That  provision  of  the  constitution  is  peremp- 
'ry  that  property  taken  or  damaged  for  public  use  shall  first  be 
aiii  for,  and  the  Legislature  has  also  enactod  that  payment  must 
Tocede  the  taking  or  damage,  and  has  provided  adequate  means 
or  establishing  the  amount  of  such  damages.  The  taking  of  or 
[flniaging  of  private  property  for  public  use  without  the  owner's 
onsenl  is  deemed  so  serious  that  payment  therefor  is  a  prerequisite 
0  nilenipting  to  do  so.  The  defendants  have  the  ultimate  right, 
in<ier  their  franchise,  to  use  the  street  for  telephone  purposes ;  but 
lavment  of  damages,  actual  or  consequential,  to  plaintiff's  prop- 
alj,  must  be  first  attended  to.      This  does  not  mean  that  it  may 
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first  be  appropriated  and  paid  for  at  the  end  of  a  Buit  for  daioagea, 
but  means  that  payment  must  precede  the  taking  or  damaging. 
Judge  Bhkwbb,  in  McElroy  v.  Karmu  City  (C.  C),  21  Fod. 
261,  said: 

"When  the  defendant  hai  the  ultimata  right  to  do  the  *et  sooght  b>  be 
restrained,  but  only  Dpon  some  condition  precedent,  and  compliuiee  with  the 
condition  U  within  the  power  of  the  defendant,  injunction  will  almoat  uniTer- 
mUIj'  be  srauted  until  th«  condition  is  complied  ¥rith.  This  principle  lies  »t 
the  foiinilation  of  the  multitude  of  cases  which  hare  restrained  the  taldi^ 
of  property  until  after  the  payment  o(  compensation,  for  in  all  those  case* 
the  le^'iBlature  has  placed  at  the  command  of  the  defendant  means  for  taeer- 
taiiiiiig  the  value  of  the  propertf.  In  those  cases  the  courts  hare  seldam 
stoppt-d  to  inquire  whether  the  value  of  the  property  sought  to  be  talcM  was 
little  'ir  great,  whether  the  injurj  to  the  complainant  was  great  or  mull, 
but  liuvL'  contented  themselves  with  holding  that,  as  the  defendant  had  full 
meanb  for  ascertaining  such  compensation,  it  was  bis  first  duty  to  use  mch 
mean.e,  determine  and  pay  the  compensation,  and  until  he  did  so  the  taking 
of  Ihv  property  would  be  enjoined." 

Ill  Searle  v.  City  of  Lead  (S.  D.),  73  N.  W.  918,  it  is  said : 

"But  the  framers  of  our  organic  law  deemed  it  proper  to  fully  protect  tht 
rights  of  the  abutting  property  owner  in  the  Constitution  itself,  and  not 
leave  liim  to  the  'sense  of  justice'  by  which  a  community  is  supposed  to  b> 
governed.  .  .  .  The  constitutional  provision  is  unquestionably  a  wi>e  swl 
jUBt  one.  and  well  calculated  to  protect  property  owners  from  injustice  and 
wroii^  oti  the  part  of  municipal  or  other  corporations  or  individuals  invested 
with  tlic  privilege  of  taking  private  property  for  public  use,  and  should  I" 
given  ii  liberal  construction  by  the  courts  in  order  to  make  it  effectual  in  the 
protetlioa  of  the  rights  of  the  citizen." 

The  principles  enunciated  in  these  cases  are  equally  as  applica- 
ble X'l  the  facts  of  the  case  at  bar  as  to  the  facts  of  those  cases,  and 
the  right  to  a  preliminary  injunction  was  sustained  in  each  of 
them.  "  When,  however,  an  action  is  had  for  this  purpose,  there 
must  bti  kept  in  view  that  general  as  well  as  reasonable  and  just 
rule  ihat  whenever,  in  pursuance  of  law,  the  property  of  an  in- 
dividual is  to  be  devested  by  proceedings  against  his  will,  a  strict 
com]iliance  must  be  had  with  all  the  provisions  of  law  which  are 
nui<l('  for  his  protection  and  benefit,  or  the  proceeding  will  he  in- 
effectual. .  .  .  So,  if  a  statute  vests  the  title  to  lands  appro- 
priated in  the  State  or  in  a  corporation,  on  payment  therefor  bein; 
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made,  it  is  evident  that,  under  the  rule  stated,  the  payment  is  a 
condition  precedent  to  the  passing  of  the  title."  Cooley,  Const. 
LiuL  p.  654.  See,  also,  Adams  v.  Railway  Co.,  39  Minn.  286,  39 
N.  W.  629,  1  L.  R.  A.  493,  12  Am.  St.  Rep.  644 ;  Theobald  v. 
Bailway  Co.,  66  Miss.  279,  6  South.  230,  4  L.  R  A.  735,  14  Am. 
St  Rep.  664;  City  of  Omaha  v.  Kramer  (Neb.),  41  N.  W.  295, 
13  Am.  St.  Rep.  504 ;  CUy  of  Denver  v.  Bayer,  7  Colo.  113,  2 
Pac.  6;  Church  v.  School  Did,  (Wis.),  13  N.  W.  272. 

Under  these  cases,  and  the  principles  there  sustained,  we  hold 
that  the  occupancy  of  the  plaintiflF^s  property  for  the  purposes 
intended  was  a  violation  of  the  rights  of  the  plaintiff  guaranteed 
him  by  the  constitution  and  the  statutes,  for  the  prevention  of 
which  a  preliminary  injunction  should  have  been  granted.      The 
possession  taken  for  such  purposes  was  in  the  nature  of  a  con- 
tinning  trespass.     A  multiplicity  of  suits  must  necessarily  follow 
before  adequate  compensation  could  be  awarded  for  such  con- 
tinned  invasion  of  plaintiff's  property  rights.      In  view  of  these 
considerations,  the  remedy  at  law  would  be  inadequate.      1  High, 
Inj.  sec  708;  Knueger  v.  Telephone  Co.  (Wis.),  7  Am.  Electl. 
Cas.  285;  81  N.  W.  1047,  50  L.  R.  A.  298.     It  is  contended  that 
to  grant  preliminary  injunctions  in  such  cases  will  seriously  retard 
public  improvements  and  delay  the  advantages  to  be  derived  there- 
from to  the  public     We  do  not  understand  that  it  would  to  any 
aerious  extent.      If  those  desiring  to  use  private  property  for 
public  use  will  follow  the  provisions  of  the  law  and  the  constitu- 
tion, before  endeavoring  to  use  such  private  property,  the  delays 
or  diflSculties  will  be  but  slight. 

Our  conclusion  is  that  the  placing  of  the  poles  in  the  street  in 
front  of  plaintiff's  dwelling  house  in  this  case  is  an  occupancy  of 
the  street  inconsistent  with  the  dedication  of  the  street  for  the  use 
of  the  public  for  travel ;  that  it  constituted  an  additional  burden  or 
servitude  upon  the  street,  not  within  the  purposes  of  the  dedica- 
tion ;  that  the  public  has  an  easement  in  the  street  for  travel,  and 
passage  thereon  by  any  means  not  inconsistent  with  the  rights  of 
abutting  property  owners ;  that  the  placing  of  these  poles  in  this 
rtreet  is  an  interference  in  some  degree  with  travel  on  the  street. 
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and  also  encroaches  upon  the  plaintiff's  right  to  the  free  and  un- 
incumbered use  of  such  street  for  all  purposes. 

We  are  not  convinced  by  the  ailment  advanced  tliat  the  rights 
of  the  public  and  of  abutting  owners  should  be  subjected  to  the 
occupancy  of  the  streets  for  all  public  purposes  under  the  new 
appliances  of  modem  invention,  which  greatly  facilitate  com- 
munication between  citizens  of  the  same  city  or  citizens  of 
different  cities.  If  the  persons  utilizing  these  new  appliances 
were  the  only  ones  whose  rights  and  interests  were  to  be  con- 
sidered, there  could  be  but  one  answer  to  the  demand  for  a  liberal 
construction  of  the  terms  of  the  grant  for  public  use.  But  on  the 
one  hand  are  the  interests  of  those  asking  for  the  unrestricted  use 
of  the  streets  for  intercommunication,  and  the  unlimited  use  of 
the  streets  for  all  such  purposes  without  compensation.  On  the 
other  hand  is  the  demand  of  the  abutting  property  owner  that  hU 
property  be  not  sacrificed  to  such  uses  without  compensation.  His 
demand  is  safeguarded  by  the  constitution  expressly  providing 
that  bis  proper^  shall  not  be  taken  or  damaged  without  his  con- 
sent and  without  compensation.  We  think  the  plaintiff's  rights 
are  within  the  provisions  of  the  constitution.  We  are  aware  that 
plaintiff's  damages  cannot  be  large  in  the  present  case.  But  if 
two  poles  may  be  erected  on  this  street  in  front  of  his  residence, 
why  not  twenty  ?  We  cannot  sanction  the  violation  of  a  constitu- 
tional provision  because  the  damages  may  seem  insignificant. 
The  constitutional  protection  is  not  to  be  meted  out  in  cases  where 
pecuniary  damages  are  large,  and  denied  if  they  are  small.  The 
protection  should  follow  a  violation  of  any  right  therein  defined. 
Some  of  the  cases  cited  pertain  to  setting  of  poles  in  rural  hi^- 
ways  for  telegraph  purposes.  A  distinction  is  apparent  between 
the  use  of  a  rural  highway  and  a  street,  and  is  sometimes  claimed 
between  the  use  of  the  telephone  and  the  telegraph.  The  cases 
are  cited  as  analogous  in  principle  to  the  case  at  bar.  The  de- 
cision, however,  is  not  intended  to  cover  any  questions  save  the  one 
involved,  and  that  is  the  use  of  the  telephone  as  set  forth  in  the 
pleadings  in  this  case,  and  any  case  cited  not  strictly  in  point  is 
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cited  as  argumentatively  sustaining  the  contention  advanced  by 
plaintiff. 

The  order  of  the  District  Court  refusing  a  preliminary  injunc- 
tion is  reversed,  and  that  court  is  directed  to  grant  the  temporary 
relief  demanded  in  the  complaint     All  concur. 


EiBBT  V.  Citizen's  Telephone  Co.  of  Sioux  Fall& 

North  Dakota;  Supreme  Court, 

1.  BmcnON  of  telephone  poles  in  streets;   bights  of  ABtmiNO  OWNEBS; 

EMINENT  DOMAIN. — ^The  defendant  telephone  company  was  authorized  by 
ordinance  to  construct,  maintain  and  operate  a  telephone  line  along  the 
streets  of  the  city.     It  was  contended  by  the  appellant-plaintiff  that  the 
defendant  could  not  erect  such  poles  along  the  street  in  front  of  his 
premises  without  making  compensation  to  him  for  the  damages  sustained 
by  reason  thereof.     It  was  held  that  the  constitutional  provision  as  to 
taking  private  property  for  public  use  does  not  apply  to  the  use  of  the 
streets  of  a  city  for  the  purposes  for  which  they  were  dedicated,  appro- 
priated or  condemned;  the  construction  of  a  telephone  system  along  the 
streets  of  a  city  imposes  no  additional  servitude  upon  the  owners  of  the 
abutting  property,  and  such  owners  are  not  entitled  to  compensation  for 
any  damages  they  may  sustain  by  reason  of  the  construction  of  such 
system. 
2.  \3bb  of  stbeets  fob  teuephonbs. — A  telephone  is  but  a  step  in  advance  of 
former  methods  of  conveying  intelligence  and  Information,  and  is  a  sub- 
stitute for  the  messenger  and  carrier  of  former  times;   the  use  of  the 
street  for  the  purpose  of  a  telephone  system  is  not  an  unusual  and  im- 
proper one,  and  does  not,  therefore,  constitute  an  additional  servitude, 
although   such  use  may  not  have  been  known  when   the   streets  were 
dedicated,  appropriated  or  condemned  for  street  purposes. 

Appeal  of  plaintiff  from  an  order  vacating  a  preliminary  in- 
Jimction.    Decided  November  11,  1903 ;  reported  97  N.  W.  3. 


Joe  Kirby,  for  appellant. 
Aikens  &  Judge,  for  respondent. 
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Opinion  by  CohsoNj  J. : 

This  is  an  appeal  from  an  order  dissolving  a  temporary  in- 
junction, and  the  question  presented  for  our  consideration  is, 
does  the  erection  of  a  telephone  system  in  the  streets  of  a  ci^ 
constitute  an  additional  servitude,  not  imposed  by  the  original 
appropriation,  dedication,  or  condemnation  of  the  streets  for 
public  use,  for  which  the  abutting  property  owners  are  entitled 
to  compensation  ?  It  is  alleged  id  the  plaintiff's  complaint  and 
admitted  by  the  answer  that  the  plaintiff  is  the  owner  of  two  lots 
fronting  on  Duluth  avenue,  in  the  city  of  Sioux  Falls,  on  which 
he  resides,  and  that  between  the  sidewalk  fronting  said  premises 
and  the  curb  line  he  has  improved  the  ground  by  planting  shade 
trees  and  shrubs  thereon,  and  by  converting  the  same  into  a  grass 
plat  or  lawn,  under  the  ordinance  adopted  by  the  city  council  of 
the  said  city.  It  is  further  alleged  that  the  defendant,  at  (be 
time  of  the  filing  of  the  plaintifiTs  complaint  and  the  issuance 
of  the  temporary  injunction,  was  proceeding  to  erect  telephone 
poles  and  construct  its  telephone  system  along  the  said  street, 
and  was  proceeding  to  erect  a  telephone  pole  within  the  plat  go 
improved  by  plaintiff  as  aforesaid,  thereby  damaging  the  property 
of  the  plaintiff,  rendering  it  less  valuable  and  desirable  as  resi- 
dence property,  without  making  or  tendering  to  the  plaintiff  any 
compensation  for  the  damages  sustained  by  him. 

It  seems  to  be  conceded  that  the  defendant  was  authorized  by  an 
ordinance  of  the  commou  council  of  the  said  city,  if  the  city  was 
authorized  to  adopt  such  an  ordinance,  to  construct,  maintain, 
and  operate  a  telephone  line  along  the  streets  of  that  city.  It  is 
contended  by  the  appellant  that  under  the  constitution  of  this 
State  it  was  not  competent  for  the  authorities  of  the  city  to  grant 
to  the  defendant  the  ri^t  to  erect  poles  and  construct  and  main- 
tain a  telephone  system  along  the  streets  of  that  city,  and  that,  if 
it  had  authority  to  grant  such  right,  the  defendant  could  not  erect 
the  same  without  making  compensation  to  the  abutting  property 
owners  for  the  damages  they  might  sustain  by  reason  of  the  con- 
struction of  such  telephone  system.  Section  13,  art.  6,  of  the 
State  Constitution,  reads  as  follows :     "  Private  property  shall 
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not  be  taken  for  public  use^  or  damaged  without  just  compensa- 
tion as  determined  by  a  jury,  which  shall  be  paid  as  soon  as  it 
can  be  asoertained,  and  before  possession  is  taken.     No  benefit 
which  may  accrue  to  the  owner  as  the  result  of  an  improvement 
made  by  any  private  corporation  shall  be  considered  in  fixing  the 
compensation  for  property  taken  or  damaged.     The  fee  of  land 
taken  for  railroad  tracks  or  other  highways  shall  remain  in  such 
owners,  subject  to  the  use  for  which  it  is  taken."    Section  18,  art. 
17,  provides  that  compensation  shall  be  made  before  any  property 
"  is  taken,  injured,  or  destroyed."     These  provisions  of  the  con- 
stitution do  not  apply  to  the  use  of  the  streets  of  a  city  for  the 
purposes  for  which  they  were  dedicated,  appropriated,  or  con- 
demned.   The  authority  of  the  city  to  grant  to  the  defendant  the 
right  to  erect,  maintain,  and  operate  a  telephone  system  is  clearly 
granted  by  the  provisions  of  section  3,  ch.  141,  p.  208,  Laws  1885, 
now  constituting  section  554  of  the  Revised  Civil  Code  of  1903, 
and  which  section  reads  as  follows : 

**  There  is  hereby  granted  to  the  owners  of  any  telephone  or  telegraph  lines 
operated  in  this  State,  the  right  of  way  over  lands  and  real  property  belong- 
ing to  the  State,  and  the  right  to  use  public  grounds,  streets,  alleys  and  high- 
ways in  this  State  subject  to  control  of  the  proper  municipal  authorities  as 
to  what  grounds,  streets,  alleys  or  highways  said  lines  shall  run  over  or 
across,  and  the  place  the  poles  to  support  the  wires  are  located.     .     .     ." 

This  section  seems  to  have  remained  in  force  since  it  was  en- 
acted in  1885. 

Upon  the  main  question  that  is  presented  for  our  determina- 
tion the  authorities  are  not  in  harmony,  and  any  attempt  to  recon- 
cile them  would  be  useless.  One  line  of  authorities  holds  that  the 
construction  of  telephone  systems  along  the  streets  of  cities  im- 
poses no  additional  servitude  upon  the  abutting  property  owners, 
and  that  said  owners  are  not  entitled  to  compensation  for  any 
damages  they  may  sustain  by  reason  of  the  construction  of  such 
system.  The  other  line  of  authorities  take  the  view  that  such  a 
system  creates  or  imposes  upon  the  abutting  property  owners  an 
additional  servitude,  for  which  they  are  entitled  to  compensation 
for  sudi  damages  as  they  may  sustain.     After  a  careful  examina- 
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tion  of  these  authorities,  we  hare  arrived  at  the  coDclusion  that 
the  decisioDB  of  the  courts  taking  the  former  view  are  not  onlj 
sustained  by  the  greater  wei^t  of  authority,  but  by  the  better 
reasoning,  and  should  be  followed.  The  streets  of  a  city  or  incoi^ 
porated  town  are,  in  coutemplatioD  of  law,  dedicated,  appropri- 
ated, or  condemned  for  all  proper  street  uses ;  and,  when  a  street 
is  used  for  any  proper  street  purpose  by  permission  of  the  city 
authorities,  such  use  does  not  constitute  an  additioual  aervitnde, 
thou^  such  use  may  not  have  been  known  when  the  streets  were 
dedicated,  appropriated,  or  condemned  for  street  purposes,  and 
the  abutting  fee  owner  is  not  entitled  to  compensation  for  any 
damages  he  may  sustain  by  reason  of  such  use.  The  streets  of  a 
city  are  now  used  for  many  purposes  unknown  in  former  times. 
A  century  ago  or  less  there  was  practically  no  use  of  the  streets 
for  sewers,  laying  of  water  and  gas  pipes  and  operating  street 
railways,  but  with  the  advance  of  civilization  and  the  improved 
conditions  of  society  these  uses  have  become  a  necessity,  aud 
recognized  by  the  courts,  and  quite  generally  held  as  not  adding 
any  new  servitude  to  the  abutting  fee  owner  for  which  he  is  entitled 
to  compensation.  The  telephone  is  but  a  step  in  advance  of  for- 
mer methods  of  conveying  intelligence  and  information,  and  is 
a  substitute  for  the  messenger  and  carrier  of  former  times.  In 
speaking  upon  the  subject  of  street  railways,  Judge  Cooley,  in 
his  work  on  Constitutional  Limitations,  says : 

"  When  land  ii  taken  or  dedicated  for  k  town  street,  it  is  unqueHtioDsblf 
appropriated  for  all  ordinary  purposes  of  a  town  street;  not  meret;  the  pur- 
poses  to  which  auch  streets  were  formerly  applied,  but  those  demanded  by 
new  improvements  and  new  wants.  Among  these  purposes  is  the  use  lor 
carriages  which  run  on  a  grooved  track;  and  the  preparation  of  important 
streets  in  large  cities  for  their  use  is  not  only  a  frequent  necesBity,  whicb 
must  be  supposed  to  have  been  contemplated,  but  it  is  almost  as  much  * 
matter  of  course  as  the  grading  and  paving."     Cooley's  Con.  Lim.  sec.  556. 

With  the  advance  of  civilization  and  new  discoveries  in  science 
and  new  inventions  a  more  varied  use  of  the  streets  of  a  city  has 
become  a  necessity,  and  the  ri^ts  of  fee  owners  must  yield  to 
the  public  good,  and  the  new  uses  and  more  appropriate  methods 
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must  be  deemed  to  have  been  compensated  for  in  the  appropria- 
tion,  dedication,  or  condemnation  of  the  streets. 

In  Pierce  v.  Drew,  136  Mass.  75,  49  Am.  Rep.  7,  the  Supreme 
Court  of  that  State,  in  speaking  upon  the  subject^  uses  the  fol- 
lowing language: 

"When  land  has  been  taken  or  granted  for  highways,  it  is  so  taken  or 
granted  for  the  passing  and  repassing  of  travelers  thereon,  whether  on  foot 
or  horseback,  or  with  carriages  and  teams  for  the  transportation  and  con- 
Teyanee  of  passengers  and  property,  and  for  the  transmission  of  intelligence 
between  the  points  connected  thereby.    As  every  such  grant  has  for  its  ob- 
ject the  procurement  of  an  easement  for  the  public,  the  incidental  powers 
granted  must  be  so  construed  as  most  effectually  to  secure  to  the  public  the 
full  enjoyment  of  such  easement.     Commonwealth  v.  Temple,  14  Gray,  69, 
77.    .    .     .     When  the  land  was  taken  for  a  highway,  that  which  was  taken 
was  not  merely  the  privil^e  of  traveling  over  it  in  the  then  known  vehicles, 
or  of  using  it  in  the  then  known  methods,  for  either  the  conveyance  of  prop- 
erty or  transmission  of  intelligence.     Although  the  horse  raUroad  was  deemed 
a  new  invention,  it  was  held  that  a  portion  of  the  road  might  be  set  aside  for 
it,  and  the  rights  of  other  travelers,  to  some  extent,  limited  by  those  privi- 
leges necessary   for   its  use.     Commonwealth  v,   Tem^e,  supra;   Attorney- 
General  v.  Metropolitan  Railroad,  125  Mass.  515,  28  Am.  Rep.  264.     The  dis- 
covery of  the  telegraph  developed  a  new  and  valuable  mode  of  communicating 
intelligence.    Its  use  is  certainly  similar  to,  if  not  identical  with,  that  public 
nse  of  transmitting  information  for  which  the  highway  was  originally  taken, 
even  if  the  means  adopted  are  quite  different  from  the  post-boy  or  the  mail 
coach.    It  is  a  newly  discovered  method  of  exercising  the  old  public  easement, 
And  all  appropriate  methods  must  have  been  deemed  to  have  been  paid  for 
when  the  road  was  laid  out." 

In  JuUa  Building  Association  v.  Bell  Telephone^ Company,  1 
Am.  ElectL  Cas.  801,  88  Mo.  258,  57  Am.  Eep.  398,  the  Supreme 
Court  of  Missouri,  in  an  able  and  exhaustive  opinion,  arrives  at 
the  conclusion  that  the  erection  of  a  telephone  system  upon  the 
streets  of  a  city  is  not  an  additional  servitude  for  which  the  abut- 
tbg  fee  owners  are  entitled  to  damages,  and  that  such  use  is  but 
tn  improved  method  of  transmitting  intelligence,  and  a  substi- 
tute for  other  well-known  methods.    In  that  case  the  court  says : 

"These  streets  are  required  by  the  public  to  promote  trade  and  facilitate 
®(>nunQ]iications  in  the  daily  transaction  of  business  between  the  citizens  of 
^«  ^rt  of  the  city  and  those  of  another,  as  well  as  to  accommodate  the 
pvUie  at  large  in  these  respects.  If  a  citizen  living  or  doing  business  on 
<^  end  of  Sixth  street  wishes  to  communicate  with  a  citizen  living  or  doing 
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buiincBs  on  the  other  end,  or  at  onj  mtermediate  point,  he  ii  entitled  to  the 
use  of  the  itreet,  either  on  foot,  on  horBebcu:k,  or  in  a  carriage  or  other 
vehiclp,  ia  bearing  his  message.  The  defendantB  in  this  case  propose  to  lua 
the  street  bj  making  the  telephone  poles  and  wire*  the  messenger  to  bear 
such  comiDunicationB  inatantaneouBly,  atid  with  more  dispatch  than  in  aoj 
nf  tlie  above  metliods,  or  any  other  known  method  of  bearing  oral  CMUmniiica- 
tionx.  Not  onlj  would  such  communications  be  borne  with  more  dispatch, 
but,  to  the  extent  of  the  number  of  commuoicatioDS  dailj  transmitted  by  it, 
the  street  would  be  relieved  of  that  number  of  footmen,  horsemen  and  ear- 
risgea.  If  a  thousand  messages  were  daily  transmitted  by  means  of  tele- 
phone poles,  wires  and  other  appliances  used  in  telephoning,  the  street, 
through  these  means,  would  serve  the  same  purpose,  which  would  otherwise 
require  its  use  either  by  a  thousand  footmefi,  horaeoien  or  cania^s  to 
efTectuRte  the  same  purpose.  In  this  view  of  it  the  erection  of  telepbone 
poles  and  wires  for  transmission  of  oral  messages,  so  far  from  imposing  a 
new  and  additional  servitude,  would,  to  the  extent  of  each  message  tnuis- 
mitted,  relieve  the  street  of  a  servitude  or  use  by  a  footman,  horsemao  or 
carriage." 

This  case  is  directly  iD  point,  as  the  telephone  company  vas 
proceeding  to  erect  a  telephone  pole  throng  the  covering  and  into 
an  excavation  specially  made  by  the  fee  owner  in  frcmt  of  ita 
premiscri. 

In  Cater  v.  Northwestern,  etc.,  Co.,  5  Am.  Electl.  Cas,  111,  60 
Minn.  539,  63  N.  W.  Ill,  28  L.  R.  A.  810,  51  Am.  St.  Hep.  643, 
the  Supreme  Court  of  Minnesota  says; 

"  The  question,  then,  is,  what  is  the  nature  and  extent  of  the  public  ease- 
ment iri  a  highway?  If  there  is  any  one  fact  established  in  the  history  of 
society  and  of  the  law  itself,  it  is  that  the  mode  of  exercising  this  easement 
in  expiiTisive,  developing  and  growing  as  civilizatioD  advances.  In  the  most 
primitive  state  of  society  the  conception  of  a  highway  was  merely  a  footpath. 
In  a  xlightly  more  advanced  state  it  included  the  ides  of  a  way  for  padc 
animal)'.  .  .  .  And  thus  the  methods  of  using  public  highways  expanded 
with  the  growth  of  civilization,  until  to-day  our  urban  highways  are  devoted 
to  a  variety  of  uses  not  known  <n  former  times,  and  never  dreamed  of  by  the 
owners  of  the  soil  when  the  public  easement  was  acquired.  Hence  it  hu 
become  settled  law  that  the  easement  is  not  limited  to  the  particular  methods 
of  use  in  vogue  when  the  essement  was  acquired,  but  includes  all  new  and 
improiTd  methods,  the  utility  and  general  convenience  of  which  may  after- 
wards tie  discovtred  and  developed  in  aid  of  the  general  purpose  for  which 
highw.tys  are  designed.  And  it  ia  not  material  that  these  new  and  improvn] 
methods  of  use  were  not  contemplated  by  the  owner  of  the  land  when  the 
eBsernent  was  acquired,  and  are  more  onerous  to  him  than  those  in  use." 
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In  People  v.  Eaton,  5  Am.  Electl.  Cas.  87,  100  Mich.  208,  59 
N.  W.  145,  24  L.  R.  A.  721,  the  Supreme  Court  of  Michigan 
sajs: 

"  When  these  lands  were  taken  or  granted  for  public  highways,  they  were 
not  taken  or  granted  for  such  uses  only  as  might  then  be  expected  to  be  made 
of  them  by  the  common  method  of  travel  then  known,  or  for  the  transmission 
of  intelligence  by  the  only  methods  then  in  use,  but  for  such  methods  as  the 
improvement  of  the  country  or  the  discoveries  of  future  times  might  demand. 
.  .  .  It  would  be  a  calamity  to  the  State  if,  in  the  development  of  the 
means  of  rapid  travel,  and  the  transmission  of  intelligence  by  telegraph  or 
telephone  conununication,  parties  engaged  in  such  enterprises  were  compelled 
to  take  condemnation  proceedings  before  a  single  track  could  be  laid  or  a 
pole  set." 

This  view  is  also  approved  by  the  Supreme  CJourt  of  Montana 
in  Hershfield  v.  Rocky  Mowniam,  etc.,  Co.,  4  Am,  Electl.  Cas.  73, 
12  Mont.  102,  29  Pac.  883 ;  by  Castle  v.  Bell  Tel  Co.,  7  Am. 
Electl.  Cas.  261,  49  N.  Y.  App.  Div.  437,  63  N.  Y.  Supp.  482 ; 
by  Lockhart  v.  Railway  Co.,  3  Am.  Electl.  Cas.  314,  139  Pa.  419, 
21  AtL  26 ;  by  Johnson  v.  N.  Y.  &  P.  Telephone  &  Telegraph  Co. 
(Sup.),  78  N.  Y.  Supp.  598;  by  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  in  McCormick  v.  District  of  Columbia,  54  Am. 
Eep.  284;  and  by  the  Supreme  Court  of  Indiana  in  Magee  v. 
Overshiner,  7  Am.  Electl.  Cas.  241,  150  Ind.  127,  49  N.  E.  951, 
40  L.  R.  A.  370,  65  Am.  St.  Rep.  358,  which  may  be  regarded 
as  the  leading  case  upon  this  side  of  the  question.  In  that  case 
there  is  a  full  review  of  the  opposing  decisions,  and  that  learned 
court,  as  its  conclusion,  says : 

"The  telephone  is  particularly  useful  in  communications  between  the  peo- 
ple within  a  city,  and  it  can  be  used  for  that  purpose  directly,  and  by  per- 
sons without  special  skill.  It  is  more  clearly  a  substitute  for  the  old  methods 
of  communication  of  messages  between  persons  within  the  city  than  the 
telegraph.  We  conclude  that  the  reasonable  use  of  the  streets  of  a  city  for 
the  equipment  of  a  telephone  system  is  not  a  new  and  additional  servitude 
ior  which  the  abutting  property  owner  is  entitled  to  compensation.  Nor  do 
we  agree  that  the  ordinary  pole  and  wires  are  necessarily  a  special  injury  to 
the  enjoyment  of  the  abutting  property." 


He  decision  in  that  case,  however,  was  prior  to  the  decision 
of  the  Supreme  Court  of  North  Dakota  in  Donovan  v.  Allert,  91 
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"N.  W.  441,  58  L.  K.  A.  775,  in  which  the  learned  oomi  arrired 
at  B  different  conclusion.  The  latter  case  is  largelj  relied  on  by 
the  appellant  in  support  of  hia  contention,  but  the  reasoning  of 
the  court  in  that  case  does  not  meet  with  our  approval 

It  ma;  be  proper  to  state  in  conclusion  that,  while  a  telephone 
company  is  authorized  to  use  the  streets  of  a  city  for  the  purpose 
of  constructing,  maintaining,  and  operating  its  telephone  sjstem, 
it  must  exercise  the  right  in  such  a  manner  as  not  to  cause 
unnecessary  injury  or  inconvenience  to  property  owners. 

The  order  of  the  Circuit  Coart  vacating  and  setting  aside  the 
preliminary  injunction  is  affirmed. 

TuuLER,  X,  taking  no  part  in  the  decision. 


Mazweli.  v.  Cehtkal  Dist.  St  Pbinthto  Teleg.  Co. 

West  Virginia;  Court  of  App«al». 

1.  ABumna  ownbbs  nor  entitled  to  damaoes;  tirjiriTCTion. — Th«  ercctiM 
of  telephoDe  poles  along  the  streets  of  ao  incorporated  city,  town  or  Til- 
lage, with  the  eoDHeot  of  the  council  thereof,  is  not  inch  a  taking  of 
private  property  for  public  use  aa  will  authorize  the  abutting  lot  ownen 
to  enjoin  the  prosecution  of  such  work  until  his  damages  occasioned 
thereby  are  paid  or  secured  to  be  paid.  Such  a  privilege  is  a  men 
easement,  carved  out  of,  subBervient,  and  appurtenant  to  the  public 
eaaemeut  in  such   street. 

S.  DBBTBDcnon  or  pdbuo  ihpbovkukht. — Before  an  individual  or  aompany 
nay  invade  and  destroy,  in  whole  or  part,  for  other  public  purp<»ei,  a 
public  improveniMit  placed  on  the  street  by  an  abutting  lot  owner  in 
front  of  his  property,  under  agreement  with  the  council  of  the  ci^,  town, 
or  village,  specific  authority  for  so  doing  must  first  be  obtained  from  sod) 

(Syllabus  by  the  court.) 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided 
March  8,  1902;  reported  51  W.  Va.  121,  41  S.  E.  125. 

John  Bassel,  for  appellant. 

Davis  &  Davis  and  M,  F.  Snider,  for  appellee. 
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Opinion  by  Dent,  P. : 

W.  Brent  Maxwell,  a  citizen  and  resident  of  the  city  of  Clarks- 
burg^ and  o:wner  and  occupier  of  a  lot  fronting  180  feet  on  the  south 
side  of  Pike  street,  along  which,  by  agreement  with  the  conunon 
council,  he  had  constructed  a  sawed  stone  pavement,  on  the  5th.  day 
of  July,  1901,  obtained  an  injunction  from  the  Circuit  Court  of 
Harrison  county  enjoining  and  restraining  the  Central  District  & 
Printing  Telegraph  Company  from  erecting  or  maintaining  any 
telephone  pole  or  poles  upon  the  sidewalk  or  stone  pavement  in 
front  of  hia  property,  or  stringing  wires  thereon,  for  the  reason  that 
the  same  would  be  a  taking  of  the  fee  in  the  land  occupied  without 
just  compensation,  would  create  a  public  nuisance  or  obstruction  m 
the  thorou^f are,  specifically  mar  the  beauty  of  his  properly  as  a 
residence,  render  it  less  accessible,  and  irreparably  damage  it  with- 
out legal  authority  so  to  do.    The  plaintiflF  presented,  as  a  part  of 
his  bill,  an  ordinance  of  the  city  council  adopted  September  24, 
1890,  granting  to  the  defendant  "  the  privilege  of  constructing, 
equipping  and  maintaining  lines  of  poles  and  wires  upon  and  along 
the  streets  and  alleys  of  the  town  for  telegraph  and  telephone  pur- 
poses," and  claimed  the  same  was  void  from  the  fact  that  it  was 
adopted  prior  to  any  legislation  authorizing  the  council  to  grant 

such  privil^e.    The  act  was  passed  in y  1891.    The  plaintifE 

also  presented  an  order  of  the  County  Court  granting  such  privi- 
lege as  to  the  roads  and  higjiways  of  the  coimty ;  but,  aa  the  County 
Court  has  no  control  over  the  streets  and  alleys  of  the  city  of  Clarks- 
burg, such  order  can  have  no  bearing  on  the  determination  of  this 
case,  and  must  be  regarded  as  unnecessary  surplusage.     The  de- 
fendant appeared  and  answered  the  bill,  admitting  that  it  was 
about  to  erect  two  telephone  poles  in  front  of  plaintiffs  premises, 
as  claimed,  by  virtue  of  said  ordinance  of  the  council ;  that  for  up- 
ward of  10  years  it  had  telei^one  lines  extending  through  the  thor- 
oughfares of  the  city,  but  that,  "in  order  to  accommodate  the  public 
and  furnish  proper  facilities  for  intercourse  by  means  of  telephone 
lines,  respondent  has  been  compelled  to  equip  and  maintain  a  more 
wxfficieut  line  than  that  first  erected  in  said  city ;  and,  in  order  to 
effect  this  purpose,  respondent  sent  its  engineers  to  Clarksburg, 
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end  bad  a  line  laid  off  and  mapped  in  and  throu^  said  tovn,  and 
respondeat'e  engineers  found  that  the  line  could  be  better  located 
and  made  more  efficient  by  changing  it  or  transferring  it  from  the 
north  to  the  south  aide  of  Pike  street,  which  necessarily  compelled 
its  location  in  front  of  the  property  of  the  plaintiff."  Defendinl 
then  moved  to  dissolve  the  injunction,  as  the  bill  presented  no 
grounds  for  equitable  interference.  The  motion  was  overruled, 
and  defendant  appeals. 

The  first  question  presented  by  the  appeal  is  as  to  whether  the 
erection  of  a  telephone  line  along  a  public  thorou^fare  is  such  a 
taking,  within  the  meaning  of  the  Constitution  of  this  State,  as 
will  authorize  the  reversioner  (supposed  to  be  the  lot  owner)  to 
maintain  an  injunction  until  just  compensation  has  been  or  secured 
to  be  paid.  The  decisions  of  other  States  are  very  conflicting  aoil 
unsatisfactory  on  this  question.  They  may  be  found  collated  and 
commented  on  in  the  case  of  Kreuger  v.  Telephone  Co.,  7  Am. 
ElectL  Cas.  285,  106  Wis.  96,  81  N.  W.  1041,  50  L.  R  A.  238. 
Many  of  these  decisions  have  little  or  no  application  to  the  law  of 
this  State,  as  they  are  mere  judicial  fictions,  invented 
for  the  purpose  of  securing  to  an  abutting  lot  owner 
damages  to  bis  property  caused  by  street  improvement  or 
use  for  other  public  utilities  than  travel.  A  resort  to  such  fictions 
is  not  necessary  in  this  State,  for  the  reason  that  the  Constitution 
secures  to  the  abutting  lot  owner  such  damages  as  may  be  sus- 
tained by  him  because  of  public  improvements  of  any  kind;  not 
by  injunction,  however,  but  by  action  at  law,  unless  the  damages 
are  so  great  as  to  amount  to  a  virtual  taking  of  his  property.  Mason 
V.  Bridge  Co..  17  W.  Va.  396 ;  Spencer  v.  Railroad  Co.,  23  W.  Va. 
406.  In  the  fourth  point  of  the  syllabus  of  the  latter  case,  it  is 
held  that  "  if  a  railroad  company,  with  the  consent  of  a  town  coun- 
cil, builds  its  road  throu^  a  street  of  a  town,  the  fee  of  the  ground 
on  whieli  the  street  is  located  being  in  the  adjoining  owners  of  lot*, 
the  railroad  company  does  not  take  the  property  of  such  lot  owners, 
but  only  an  easement  from  such  town  council, — a  simple  ri^t  of 
way,  so  long  as  the  council  has  an  easement  in  such  ground  to  u« 
it  as  a  street."     In  Watson,  v.  Railu-ay  Co.  (W.  Va.),  39  S.  E. 
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193,  the  same  oonclusioiL  is  reached  as  to  street  railways.       The 
same  law  is  applicable  to  telephone  lines.     The  telephone  com- 
pany takes  nothing  by  its  grant  from  the  town  except  a  simple  right 
of  way  so  long  as  the  council  has  an  easement  in  the  land  to  use  it 
as  a  street.     While  it  may  obstruct  to  some  extent  the  public  ease- 
ment out  of  which  it  is  carved,  it  in  no  sense  takes  anything  from 
the  owner  of  the  fee  that  has  not  already  been  taken  from  him 
when  the  land  was  dedicated  to  public  use.    Telephonic  communi- 
cation, thou^  maintained  by  private  capital,  is  a  great  and  rapidly 
increasing  public  utility.       It  is  an  immense  saver  of  time  and 
money,  and  often  life.     It  also  relieves  the  public  thoroughfares  of 
much  of  their  burden  of  travel, — far  more  than  the  space  occupied 
compares  with  the  residue  of  the  public  hi^ways.     As  its  facili- 
ties increase,  its  public  utility,  necessity  and  cheapness  of  opera- 
tion will  also  increase,  until  its  benefits  are  appreciated  and  en- 
joyed by  all.     It  will  prove  a  great  aid  in  the  administration  of 
justice,  the  prevention  of  crime,  and  the  spread  of  civilization,  as 
it  will  bring  all  mankind  into  easy  speaking  distance  of  each  other. 
Telephone  poles  are  not  things  of  beauty,  yet  their  utility  is  so 
great  that  their  ugliness  must  be  endured  until  human  invention 
has  discovered  some  more  tasteful  substitute  for  them.     The  pub- 
lic can  well  afford  to  surrender  a  reasonable  portion  of  the  public 
easement  in  its  highways  to  a  public  utility  of  such  vastly  increas- 
ing importance.     As  the  owner  of  the  fee  in  such  highways  loses 
nothing  thereby,  he  has  no  grounds  of  complaint.     It  puts  no  addi- 
tional burden  on  the  fee,  but  it  is  a  burden  alone  upon  the  perma- 
nent easement,  to  which  it  is  appurtenant  and  subservient.       It 
niay,  however,  be  a  damage,  to  a  greater  or  less  extent,  to  the  abut- 
ting lot  owner.    For  this  he  has  his  suit  at  law,  unless  such  damage 
^  equivalent  to  the  actual  taking  of  his  lot.    No  such  damage  is 
pretended,  and  the  injunction  is  not  predicated  thereon. 

The  only  other  question  worthy  of  consideration  presented  by 
this  record  is  as  to  whether  the  plaintiff  is  entitled  to  enjoin  the 
erection  of  such  telephone  poles  as  a  public  nuisance  specially  dam- 
aging his  property.    If  the  defendant  was  clothed  with  proper  legal 
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authority  to  erect  such  poles,  although  they  may  be  a  specific  dam- 
age to  plaintiff's  property,  and  he  be  entitled  to  sue  thwefor,  he 
could  not  maintain  his  injunction.  For  that  wbidi  is  lavful  for  a 
person  to  do  cannot  be  enjoined  as  a  nuisance.  On  the  odier  hand, 
if  the  defendant  has  failed  to  show  legal  authority  for  its  conduct, 
the  plaintiff  is  entitled  to  his  injunction.  Cook  v.  Totten  (W. 
Ta.),  38  S.  E.  491 ;  McEldovmey  v.  Lowiher  (W.  Va.),  38  S.  E. 
644.  For  authority  defendant  relies  solely  on  the  ordinance  passed 
by  the  council  September  24,  1890,  as  ratified  by  the  act  of  the 
Legislature  enacted  1891.  This  act  provides  "  that  when  any  com- 
pany desires  to  erect  telephone  poles  along  any  street  of  any  incor- 
porated city,  town  or  village,  the  consent  of  tbe  council  of  such  city, 
town  or  village  shall  be  first  obtained."  Acts  1891,  p.  297.  As 
heretofore  shown,  the  ordinance  grants  the  defendant  the  privilege 
of  "  constructing,  equipping,  and  maintaining  lines  of  poles  and 
wires  upon  and  along  the  streets  and  alleys  of  the  town  for  tele- 
graph and  telephone  purposes."  This  is  a  ^neral  grant,  without 
designating  the  streets  or  alleys  along  which  such  lines  were  to  be 
erected.  T^e  defendant,  acting  thereunder,  erected  its  lines 
throughout  the  city,  and  has  maintained  them  for  10  years.  Ac- 
cording to  tbe  allegations  of  its  answer,  it  now  wishes  to  change  the 
location  of  its  lines  and  poles,  especially  in  front  of 
plaintiff's  property,  without  further  consent  from  the 
council.  The  council  have  the  ri^t  to  control  the  location  of  the 
defendant's  poles  and  lines,  as  the  mutual  interest  of  the  public  and 
defendant  may  demand.  But  it  cannot  surrender  the  control  of  the 
streets  by  a  general  ordinance  to  the  defendant,  so  as  to  permit  it 
to  locate  and  relocate  its  lines  from  time  to  time,  ad  Ubitum,  with- 
out regard  to  the  interests  of  the  public  or  private  citizens.  If  tie 
defendant  has  once  located  its  poles  and  lines  by  virtue  of  tbe  origi- 
nal ordinance  under  the  supervision  and  direction  of  the  council,  it 
cannot  relocate  and  change  such  lines  and  poles  without  first  having 
the  consent  of  the  council  to  do  so.  It  is  the  duty  of  the  council  to 
superintend  and  preserve  as  far  as  possible  the  ri^ts  of  all  parties 
in  the  public  thoroughfares,  of  which  it  is  the  mere  custodian  or 
trustee ;  and  when  a  person  claims  tbe  ri^t  to  invade  and  destroy, 
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in  ^ole  or  part,  a  public  improvement  for  public  use,  erected  by 
another  at  private  expense  by  agreement  with  the  council,  such 
person  should  be  armed  with  explicit  authority  from  the  council 
for  so  doing,  and  a  general  privilege  to  erect  telephone  poles  and 
lines  along  such  streets,  granted  long  years  previous  to  such  im- 
provement, furnishes  no  sudi  authority.     The  council  authorized 
the  plaintiff  to  lay  an  expensive  stone  pavement  along  the  front  of 
his  property  for  the  use  of  the  public  at  his  own  expense.    While 
done  at  his  expense,  it  is  public  property,  and  the  council  has  the 
ri^t  to  authorize  the  defendant  to  invade  such  sidewalk  and  de- 
stroy the  same  in  part  for  the  setting  of  its  poles,  and  also  to  destroy 
or  injure  the  shade  trees  along  or  over  the  same ;  yet  the  defendant 
may  not  do  so  without  the  consent  of  the  council  first  obtained. 
Having  the  prior  consent  of  the  council,  the  defendant  may  do  so, 
and,  if  the  plaintiff  is  damaged  thereby,  he  may  have  recovery 
thereof  by  action  at  law.    The  defendant  having  failed  to  show  the 
consent  of  the  council  first  obtained  to  invade  and  injure  the  plain- 
tiffs authorized  improvement,  the  court  committed  no  error  in 
continuing  the  i!njunction  until  such  consent  was  shown  or  ob- 
tained. 
Hie  decree  is  affirmed. 

Ai  to  y||^ts  of  mlimttlms  owaoro  to  compensation  for  the  use  by  tele- 
gnph  and  telephone  companies  of  the  streets  and  highways  in  front  of  their 
premises,  see  note  entitled,  "  Use  of  streets  and  highways  by  telegraph  and 
telephone  companies/'  ante,  page  159.  See  also  the  following  notes  in  the  pre- 
ceding volumes  of  this  series:  Vol.  VII,  pp.  2S5,  424,  420;  vol.  VI,  p.  151;  vol. 
V,  PPi  119,  184,  206;  vol.  IV,  pp.  145,  217,  224;  vol.  II,  pp.  228,  268, 
^>  320,  348.  Upon  this  subject  see  also^  Keasbey  on  Electric  Wires,  sees. 
B9,  90. 

l^AiBacee  for  oboir notion  to  llKht,  air  and  aoeeaa. — ^Whether  or  not 
^  telegraph  or  telephone  line  is  a  new  burden  on  the  land  dedicated  to  public 
Qse  ts  a  street  or  highway,  the  owner  has  the  right  to  compensation  for  any 
•Qbstantial  obstruction  to  his  light,  air  or  access.  Keasbey  on  Electric  Wires, 
we.  195.  In  the  case  of  Krueger  v.  Wisconsin  Telephone  Co.,  7  Am.  Electl. 
pM.  285, 106  Wis.  96,  81  N.  W.  1041,  it  was  held  that  where  a  telephone  pole 
|&  placed  in  front  of  the  property  of  an  abutting  owner  in  such  a  manner  as  to 
interfere  with  his  proper  enjoyment  thereof,  and  without  his  consent,  he  is 
<^ntitled  to  damages  and  to  the  removal  of  said  pole.  But  in  this  case  the 
<^vrt  based  its  conclusion  upon  the  principle  that  the  erection  of  telephone 
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pole*  and  wir«a  in  a  street  coostitutea  an  tdditional  burden.  It  is  likelv 
th«t  the  rule  existing  where  an  electric  railway  is  operated  and  maintaiiied 
in  a  atrect,  to  the  effect  that  if  the  poles  and  wires  of  the  railway  interfere 
with  ingreu  and  esresB  to  the  property  of  an  abutting  owner  and  thus  dimin- 
iali  ita  value,  the  owner  ia  entitled  to  compensation,  appliea  equally  to  the 
erection  of  poles  by  telephone,  telegraph  and  electric  light  companies.  Jaynet 
V.  OotoAo  8t.  Ry.  Co.,  7  Am.  Electl.  Cas.  328,  53  Neb.  682,  74  N.  W.  67;  Ze*- 
rmi  o.  Milwaukee  Elect.  Ry.  d  L.  Co.,  7  Atn.  Electl.  Cas.  345,  99  Wia.  83,  74 
N.  W.  S33.  In  the  case  of  Clausen  A  Son*  Brexo'a  Co.  c.  B.  A  0.  Telegraph  Co., 
2  Am.  Electl.  Cas.  210,  it  was  held  that  abutting  owners  have  a  right  to  the 
free  use  of  light,  air  and  access  to  their  land,  and  this  not  only  as  to  prewnt 
but  as  to  pOBsible  future  uses,  A  telegraph  pole,  five  feet  in  circomfercnce, 
erected  in  front  of  premises  abutting  a  city  street,  was,  under  tbe  cireum- 
st«nces,  deemed  to  be  an  interference  with  the  right  o(  acceaa.  Whether  tbr 
erection  of  polea  in  a  given  case  is  a  substantial  impairment  <J  tlie  abutting 
owner's  easement  in  light,  air  or  free  access  to  and  from  the  street,  is  a  ques- 
tion ol  fact.  See  Tiffany  v.  V.  8.  lU.  Co.,  1  Am.  Electl.  Cas.  629,  67  How. 
Pr.  78. 

In  the  case  of  Ruts  v.  Pa.  Telephone  Co.,  5  Am.  ElectT.  Cae.  109,  ttia  erection 
of  a  telephone  pole  in  a  street  in  front  of  the  door  to  a  building  of  the  abut- 
ting owner,  in  such  a  position  as  to  interfere  with  the  use  of  such  building, 
was  restrained  by  injunction.  In  the  case  of  Prenliai  c.  Cleveland  Telep*"!" 
Co.,  5  Am.  Electl.  Cas.  125,  32  Law  Bull  (Ohio)  113,  it  was  held  that  while 
a  municipal  corporation  has  the  right  to  use  its  streets  in  eveiy  way  needful 
for  the  proper  operation  of  its  fire  alarm  serrice.  such  use  must  be  reasonaUe. 
with  due  reference  to  modem  appliances  and  inventions  in  ordinary  use;  the 
maintenance  of  large  and  unsightly  poles  in  a  street  used  exclusively  for  resi- 
dential purposes  (or  the  support  of  only  two  wires  is  an  unreasonable  use. 

In  Nair  Jeraey  tolesTKph  Mtd  t«l«pkoBe  oompulea  are  granted  tbe 
power  to  acquire  by  condemnation  the  right  to  use  public  roads  for  poles  and 
wires  in  cases  where  the  owner  of  the  soil  refuses  to  consent  to  such  use,  ^y 
virtue  of  the  act  ol  March  11,  1880  (P.  L.  1880,  p.  201).  This  power  is  not 
impaired  by  the  act  of  March  19,  1900  (P.  L.  1900,  p.  74),  amending  sec  S 
of  the  telegraph  companies  act  of  1675.  Tbe  act  of  1900  designates  the  pro- 
cedure to  be  followed  in  such  condemnation.  In  such  procedure  the  petition 
need  not  be  authenticated  by  tbe  corporate  seal,  nor  need  an  effort  be  made  to 
obtain  the  consent  of  a  mortgagee  of  the  soil  when  the  owner  refuses  to  con- 
sent.   Coles  u.  Midland  Teleph.  i  TeUg.  Co.,  67  N.  J.  Law,  490,  51  Atl.  448. 

Telephoae  oompABy  deemed  a  talecrapk  eo^pKay  within  the  mean- 
ing of  a  statute  providing  for  the  incorporation  of  a  telegraph  cmupany  and 
authorizing  such  a  company  "to  construct  lines  of  telegraph  along  and  npon 
any  of  the  public  roads,  streets,  lands  or  highways,  or  across  any  of  the  waten 
within  the  limits  of  this  State,  by  the  erection  of  the  necessary  fixtures,  in- 
cluding posts,  piers  or  abutments  for  sustnining  the  cords  or  wires  of  sucb 
lines"  (Act  of  April  29,  1874,  see.  33),  and  tlie  several  acts  supplemenUi? 
thereto.  PeopU's  Teleph.  d  Telcg.  Co.  v.  Berks  it  Dauphin  Turnpike  Road  Co., 
199  Pa.  St.  411,  40  AU.  284.    The  court  said: 
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**Tlie  proYisions  of  these  several  acts  of  assembly  apply  to  telephone  com- 
panies as  well  as  to  the  telepgr&ph  companies.    Judge  Rice,  in  Central  Pennr 
syfrofita  Telephone  d  Supply  Co.  v.  Wilkeaharre  d  W.  8.  Ry.  Co.,  4  Am.  Electl. 
Caa.  260,  11   Pa.  Cd.  Ct.  R.  418,  says:  'A  telephone  is  now  regarded  as  a 
species  of  telegraph;  hence  it  has  been  held  that  a  statute  applicable  to  the 
incorporation  of  telegraph  companies  may  be  deemed  to  apply  to  telephone 
eompanies,  although  the  latter  are  not  named.'    Judge  Simonton,  in  Com,  v, 
Peim9ylfiawia  Teh  Co.,  42  Leg.  Int.  180,  held  that  a  telephone  company  incor- 
porated under  the  act  of  1874,  and  its  supplement  of  1876,  is  a  telegraph 
eompany,  within  the  meaning  of  the  revenue  act  of  1879.    In  25  Am.  &  Eng. 
£nc.  Law,  p.  746,  it  is  stated  that>  'as  a  rule,  a  statute  concerning  telegraphs, 
in  the  absence  of  special  controlling  conditions,  may  apply  to  telephones  as 
welL'    And  this  rule  is  sustained  by  a  number  of  citations  in  the  notes  on 
the  same  page.    That  the  highways  of  the  State  are  within  the  control  of  the 
Legislature  is  well  settled.    The  Legislature  has  full  power  and  jurisdiction 
over  the  highways  of  the  State,  and  may  consent  to  their  use,  by  legislative 
enactment^  for  the  purposes  of  telephone  lines,  as  a  means  to  facilitate  cotn- 
mnnicationB  in  the  daily  transactions  of  business,  not  only  between  the  citi- 
lens  of  the  same  oonununity,  but  of  citizens  of  one  community  with  those  of 
another,  and  thereby  accommodating  the  public  at  large.    The  defendant  com- 
pany's turnpike  road  was  located  and  constructed  by  virtue  of  legislative 
enactment  and  for  public  purposes,  add,  as  we  said  in  Northern  Cent.  Ry,  Co. 
V.  Com.,  00  Pa.  306 :  'It  differs  from  a  common  highway  in  the  fact  that  it  is 
not  constructed  in  the  first  instance  at  the  public  expense,  and  the  cost  of  con- 
struction is  reimbursed  by  the  payment  of  toll  imposed  by  authority  of  law. 
Its  use  is  common  to  all  who  comply  with  the  law.     Common  understanding 
and  public  policy  unite  in  requiring  us  to  hold  that  a  turnpike  is  a  public 
highway.'    A  turnpike  road  can  be  constructed  and  opened  under  authority 
of  Uw  only.     When  used  by  the  public  it  becomes  a  public  highway.    Pitta- 
kwrgh,  M.  d  Y,  R.  Co.  v.  Com.,  104  Pa.  583.     Judge  Rice,  in  MoMamui'  Appeal, 
5  Pa.  Super.  Gt^  65,  says :  'Nothing  is  better  established  than  that  a  turnpike 
raid  is  a  public  highway,  and  every  traveler  has  the  same  right  to  use  it  upon 
payuent  of  toll  established  by  law  as  he  would  have  to  use  any  other  public 
Wgjiway." 
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Westeer  Union  Teleo,  Co.  v.  Kbedqeb. 
Indiana;  Appellate  Court,  Wcttion  Ho.   1. 

1,  Tb^  IK  HIOBWATS;  M0HT8  OF  owH^  OF  ICC — An  abutting  owner  who 

owns  the  fee  upon  which  a  bighwA;  is  locaUd  is  the  owner  of  tlie  soil 
and  the  trees  growing  toereon ;  in  respect  to  inch  trees  he  haa  the  ri^U 
and  remedies  of  the  owner  of  the  freehold,  Eubject  only  to  the  public 
easement. 

2.  COUFLUIIT  15  Acnoit  FOB  IMJOBT  TO  TB^. — A  complaint  in   an  action 

against  a  telegraph  compan;  tor  injury  to  trees,  alleging  that  the  treeJ 
were  wrongfully  cut  by  the  detendant'e  serranta,  without  stating  ttif 
businesB  engaged  in  at  the  time  the  injury  was  done,  or  which  does  not 
allege  that  the  plaintiff  had  any  rights  in  the  highway  other  tiuui  that  ol 
egress  and  ingreBS,  is  insufficient. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided 
June  24,  1902 ;  reported  30  Ind.  App.  28,  64  N.  K  635. 


Lowden,  Eatabrook  &  Davis,  for  appellant 
C.  R.  £  J.  B.  Collins,  for  appellee. 


Opinion  by  KoBnTSoiTj  J. : 

Appellee  avers  in  bis  complaint  tliat  he  is  the  owner  and  in  tiie 
lawful  possession  of  "lot  number  11  in  Cheney's  subdivisicai  of 
parts  of  sections  28  and  33,  in  township  number  38,  range  4  west, 
containing  11  and  37-100  acres ;  also  a  strip  of  land  one  hundred 
and  seventy-three  feet  wide  off  of  the  east  end  of  lot  10  in  CHieney'a 
subdivision  of  parts  of  said  sections  28  and  33,  township  38,  range 
4  west,  containing  4  and  4-100  acres,  all  situate  in  said  county  and 
State,  and  by  reason  thereof,  during  all  the  time  aforesaid,  was  and 
still  is  lawfully  entitled  to  the  use  and  enjoyment  of  the  public 
highway  adjoining  and  adjacent  to  said  above-described  real  estate, 
and  to  the  shade,  shelter,  protection,  and  ornament  and  use  and 
benefit  of  certain  trees,  to  wit,  twelve  trees  growing  in  and  upon 
the  said  highway ;  that  the  defendant,  through  its  agents,  servants, 
and  employees,  on  the  day  above  stated  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  this  action. 
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wrongfully  and  unlawfully  cut  and  destroyed  said  trees,  by  means 
whereof  the  plaintiff  has  been  deprived  of  the  shade,  shelter,  pro- 
tection, ornamentation,  use,  and  benefit  of  said  trees  so  cut,  to  his 
damage  in  the  sum  of  five  hundred  dollars."  A  demurrer  for  want 
of  sufficient  facts  was  overruled,  and  issue  was  formed  upon  the 
general  denial.  Trial  by  jury,  verdict  and  judgment  for  appellee 
for  $200. 

The  complaint  does  not  show  that  the  trees  were  cut  by  appellant 
in  the  construction  of  its  telegraph  line,  or  that  the  cutting  of  the 
trees  had  any  connection  with  the  maintenance  or  operation  of  any 
telegraph  line.   The  averment  is  that  they  were  wrongfully  cut  by 
appellant's  servants,  to  appellee's  damage.   Appellant  is  sued  as  a 
corporation,  but  it  is  not  averred  what  business,  if  any,  it  was  en- 
gaged in  when  it  did  the  act  complained  of.  Appellee's  rigjits,  so  far 
as  disclosed  by  the  pleading,  are  not  different  from  what  they  would 
be  had  a  private  person  wrongfully  and  unlawfully  cut  and  de- 
fltroyed  the  trees.    If  the  trees  were  cut  by  appellant  under  a  claim 
of  a  ri^t  to  do  so  in  order  to  properly  construct  or  maintain  and 
operate  a  tel^raph  line,  that  would  be  matter  of  defense.    So  that 
whether  appellant  would  have  a  right  to  cut  trees  which  it  claimed 
interfered  with  the  operation  of  its  line  constructed  upon  plans  of 
ita  own  adoption,  or  whether  it  might  be  required  to  construct  and 
maintain  its  line,  if  practicable  so  to  do,  so  as  not  to  interfere  with 
treea  belonging  to  the  abutting  owner  and  growing  upon  the  high- 
way, are  questions  not  presented  by  the  demurrer,  and  upon  these 
we  decide  nothing.    If  the  trees  were  the  property  of  appellee,  or  if 
Aey  were  property  to  whidi  he  was  entitled  to  the  possession,  a 
rigjit  of  action  accrued  to  him,  under  the  averments  of  the  com- 
plaint, for  their  wrongful  destruction. 

An  abutting  proprietor,  who  owns  the  fee  in  land  upon  which  a 
hi^way  is  located,  is  the  owner  of  the  soil,  and  of  trees  growing 
thereon  and  of  mines  and  quarries  thereunder,  so  far  as  such  own- 
^tahip  is  not  inconsistent  with  the  public  use.  The  municipality 
alone  has  the  right  to  these,  only  in  so  far  as  they  are  necessary  in 
Ike  construction  and  maintenance  of  the  way  for  the  public  use. 
Sndi  an  abutting  proprietor,  as  to  shade  trees  growing  in  front  of 
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his  property  and  upon  laud  the  fee  of  which  he  owns,  has  the  rights 
and  remedies  of  the  owaer  of  a  freehold,  subject  only  to  the  public 
eaaement.  See  Clark  v.  Dasso,  34  Mich.  86;  O'Connor  v.  Tek- 
ph4>ne  Co.,  22  Can.  Sup.  Ct.  276;  Daily  v.  State,  5  Am  EiectL 
Caa.  186,  51  Ohio  St.  348,  37  N.  E.  710,  24  L.  R.  A.  724,  46  Am. 
St.  Rep.  578 ;  Lyon  v.  GormUy,  53  Pa.  261 ;  Welter  v.  McCormtd, 
52  N.  J.  Law,  470,  19  Atl.  1101,  8  L.  R.  A.  798 ;  Baker  v.  Si^p- 
kard,  24  N.  H.  208 ;  Bliss  v.  BaU,  99  Mass.  597 ;  Board  v.  Bed- 
vnih,  10  Kan.  603;  Overman  v.  May,  35  Iowa,  89;  Crismen  t. 
Deck,  84  Iowa,  344,  51  N.  W.  55 ;  Haas  v.  City  of  Evansvilh.  20 
Ind.  App.  482,  50  N.  R  46 ;  Cohum  v.  Nem  Telephone  Co.,  7  Am. 
Electl.  Ca8.270,  156  Ind.  90,  59  N.  E.  324;  Magee  v.  Overshiner, 
7  Am.  Electl.  Cas.  241,  150  Ind.  127,  49  N.  E.  951,  40  L.  K.  A 
370,  65  Am.  St.  Rep.  358 ;  Board  of  Com'rs  of  Hamilton  Co.  v. 
Indianapolis  Nat,  Gas  Co.,  134  Ind.  209,  33  N.  E.  972 ;  JitUen  v. 
Woodsmall,  82  Ind.  568 ;  Hydraulic  Co.  v.  Butler,  91  Ind.  134, 46 
Am.  Rep.  580;  Elliott,  Roads  &  S.  (2d  Ed.)  sec.  $90;  Jackson  v. 
Hathaway.  16  Johns.  447,  8  Am.  Dec.  263 ;  Phifer  v.  Cox,  31 
Ohio  St.  248,  8  Am.  Rep.  58;  BoUing  v.  City  of  Petersburg,  3 
Rand.  563;  Tovm  of  West  Covington  v.  Freking,  8  Bush.  121; 
Barclay  v.  Howell,  6  Pet.  498,  8  L.  Ed.  477.  But  the  complaint 
fails  to  show  that  appellee  had  any  rights  in  the  land  upon  which 
the  highway  is  located  other  than  those  belonging  to  the  general 
public,  and  a  ri^t  of  ingress  and  egress.  He  would  be  entitled  to 
the  use  and  enjoyment  of  a  highway  adjoining  and  adjacent  to  his 
land  Trfiether  the  opposite  abutting  proprietor  owned  the  servient 
estate,  or  he  owned  it  himself,  or  if  the  municipality  held  the  fee 
in  trust  for  public  uses.  He  effect  of  the  averment  is  that  appellee 
is  entitled  to  the  use  and  benefit  of  the  trees  growing  upon  the  high- 
way because  he  is  an  abutting  proprietor.  Were  we  permitted 
even,  in  aid  of  the  pleading,  to  indulge  the  presumption  that  an 
abutting  proprietor  owns  to  the  center  of  the  highway,  the  cotb- 
plaint  would  still  fail  to  show  that  the  trees  were  located  upon  the 
part  owned  by  appellee. 

Judgment  reversed,  with  instructions  to  sustain  the  demurrer  to 
the  complaint. 
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SoiTTHWESTEEN  TeLEQHAPH  &  TELEPHONE  Co.  V.  BeaNH 
Teaaa;  Court  of  Civil  Appeals. 

TKIHUniO  TBEES  IHTEBTEBIIfa  WITH  TiOEFHOKE  WIBES;  BIGHTI 

A  telegraph  and  telephone  compaDj-  cannot,  by  Hh  agents,  enter  tlie  prcin- 
i6e«  along  a  street  or  highway,  iu  which  its  wires  are  strung.  wiUiaut 
the  eoneent  of  the  owner  of  such  premises,  and  trim  olT  the  branches  uf 
trees  growing  on  Buch  premises  which  interfere  with  its  wires.  In  such 
a  case  the  owner  of  the  ptemiaes  is  entitled  to  damages  for  the  injury 


Error  brought  by  defendant  from  judgment  for  plaintiff.     Ke- 
orted  74  S.  W.  949;  decided  May  16,  1903. 


ileLaxirin.  £  Wozencraft  and  W.  8.  Bramlilt,  for  plaintiff  in 
nor. 


Ed.  B,  Bumpass,  for  defendant  in  error. 

Opinion  by  Rajney,  C.  J. : 

Suit  by  defendant  in  error  to  recover  of  plaintiff  in  error  the 

'aliie  of  two  ehade  trees  destroyed  by  the  servants  of  plaintiff  in 
irror.  Plaintiff  in  error,  by  virtue  of  a  grant  from  the  city  of 
Ferrell,  erected  poles  and  strung  its  wires  thereon  along  the  edge 
>f  the  sidewalk  in  a  public  street  iu  said  city,  and  in  front  of  the 
premises  of  defendant  in  error,  which  abutted  on  said  street,  and 
on  which  defendant  in  error  resided.  Defendant  in  error  had 
glowing  on  said  premises,  and  within  his  enclosure,  two  large 
shade  trees,  the  brandies  of  which  extended  over  the  sidewalk 
and  came  in  contact  with  the  wires  of  plaintiff  in  error,  and  there- 
by impaired  the  usefulness  of  the  same.  During  the  years  of 
1901  and  1303  the  employes  of  plaintiff  in  error,  without  the 
consent  of  defendant  in  error,  and  over  his  protest,  entered  upon 
Mid  premises,  climbed  said  trees  with  spurs,  pimeturing  there- 
with the  bodies  of  said  trees,  and  trimmed  off  some  of  the  branches 
thereof,  which  caused  said  trees  to  wither  and  die,  to  defendant  in 
wror's  damage  the  value  thereof,  to  wit,  the  amount  of  the  judg- 
ment herein. 
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The  (xinlention  of  plaintiff  in  error  ia  that  "  the  defendant  com- 
pany, having  acquired  the  ri^t  from  the  mimicipalit<r  of  Terrell, 
Tex,  to  construct,  operate,  and  maintain  its  lines  of  wires  and 
poles  along,  upon  and  over  the  streets  of  said  city,  for  the  purpose 
of  maintaining  a  telephone  system  in  the  service  of  the  public, 
would  have  the  right,  in  the  exercise  of  ordinary  care,  to  remove 
all  developing  or  growing  limbs  of  trees,  which  had  by  aut^ 
growth  eome  in  contact  with  its  wires,  so  as  to  interfere  with  or 
destroy  the  purpose  for  which  such  wires  were  constructed  and  to 
be  used."  Without  entering  into  a  discussion  of  the  respective 
ri^ts  of  the  abutting  property  owners  and  public  corporations 
to  the  u^  of  sidewalks  along  a  street,  we  will  conSne  ourselves  to 
the  men'  statement  that  plaintiff  in  error  had  no  right  to  enter 
the  premises  of  defendant  in  error,  without  his  consent,  and  in- 
jure his  trees  in  the  manner  it  was  done,  as  shown  by  the  evidence, 
and  escape  liability  for  the  damages  dona  Telegraph  <£  Tele- 
phone Co.  V.  Kennedy,  80  Tex.  71,  15  S.  W.  704;  Tel.  Co.  v. 
Hunt  (Tenn.),  1  S.  W.  159,  57  Am.  Kep.  237. 

Other  assignments  of  error  are  presented;  but  the  evidaioe 
clearly  showing  that  defendant  in  error  was  entitled  to  recover, 
and  the  evidence  being  sufficient  to  show  that  he  was  damaged  to 
the  extent  of  the  verdict,  we  deem  it  unnecessary  to  discuss  the 
other  contentions  raised. 

The  judgment  is  affirmed. 

Trimmlac  fa«ea  srowlac  om  private  p¥n»l»n« — A  telepham  eompuir 
bsH  no  right,  nodCT  a  liccDse  [rom  village  Kuthorities  permittilig  it  to  erect 
iti  line  in  a  atrMt  and  cut  away  limbs  of  trees  that  might  be  in  the  way,  io 
entpr  private  preroiaes  and  cut  off  the  limbs  of  a  tree  standing  thereon,  with- 
out the  consent  of  the  owner  of  such  premises.  Ifemphu  Bell  Teleplume  Co. 
V.  Bunl.  \i  Am.  Electl.  Cas.  262,  16  Lea  (Tenn.)  282.  It  cannot  be  amid  thit 
the  limlis  of  trees  on  private  property  which  overhang  the  highway  are  nuis- 
ances for  the  reason  that  the;  interfere  with  the  stretching  of  telegraph  a 
telephone  wires  along  the  street,  and  such  limbs  are  not  removable  as  nuisann* 
by  the  oompany  erecting  such  wires,  especially  where  it  sppeAra  that  the  polM 
could  havi?  been  located  in  another  part  of  the  street  Tiggot  v.  Ortat  SoHlk- 
em  Telfjrapk  d  Telephone  Co.,  2  Am.  Electl.  Caa.  286,  39  La.  Ann.  996,  3  So. 
2ei. 

In  the  coat  of  Oilchriat  v.  Dominion  Teleg.  Co.,  3  Rugs.  A  Bar.  (Can.)  SSI, 
it  was  held  that  a  telegraph  company  in  defending  an  action  for  damages  be- 
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t  of  unlawful  injur;  to  trees  located  upon  EibuttiDg  land  tc>  a  highway. 
I  allege  and  prove  that  the  injury  to  the  treea  was  absolutely  necessary 
Jie  purpose  of  c^onst  rue  ling  its  lines  along  such  highivay.  Bat  in  tlic  case 
Kutd  V.  Consol,  TractHM  Co.,  5  Am.  Eleetl.  Caa.  201,  57  N.  J.  L.  482.  31 
B80.  the  court  held  that  a  traction  company  authorized  by  the  eity  to  erect 
Miee  in  the  city  slreelB  haa  the  right  to  top  the  branches  of  trees  ovcr- 
fing  the  street  when  »uch  act  is  reasonably  necessary  for  the  passage  of  iti 

"here  an  agent  of  a  telegraph  company  acting  within  the  scope  of  his 
lority,  enters  upon  land  aajacent  to  a  highway  and  cuts  trees  which  in  hia 
ion  are  dangerous  to  the  telegraph  line,  the  company  is  liable  in  damages 
the  Ire^pass,  if  he  err  in  the  caiercise  of  his  discretion,  and  unnecessarily 
If  the  treea.  W.  C.  Tet.  Co.  v.  Satlerfitld.  i  Am.  Elcctl.  Caa.  9(1,  34  HI. 
',  3S(t. 

superintendent  of  a  telcplione  company  dc^iiring  to  trim  ornamental  trees 
■ted  on  adjacent  land,  was  told  by  a  man  near  the  premises  that  he  owned 

0  and  that  he  might  cut  tlic  trees.  Acting  upon,  this  permission  of  the  sup- 
id  owner  the  superintendent  caused  the  tjeea  to  be  cut.  The  man  was 
Die  owner,  llie  company  had  poles  of  sufficient  height  to  clear  the  tree* 
ch  night  have  Iteen  used.  It  was  held  tliat  there  was  sufficient  evidence  of 
u  negligence  to  warrant  the  submission-  to  the  jury  of  the  question  of 
itive  damages.  Poston  v.  Vumberlaiid  TeU-ph.  A  Teleg.  Co.,  5  Am.  Elcctl. 
.  203.  M  lenn.  800,  30  8.  W.  1040. 

1  franchise  conferring  upon  an  electric  light  company  the  right  to  erect  its 
Es  and  wires  ih  the  highways  does  nut  authori;:e  the  company  to  remove 
mutilate  trees  of  an  abutting  owner  in  the  abttence  of  existing  necessity; 
1  il  its  purpose  can  otherwise  be  accomplished  without  resorting  to  extra- 
■Dary  means,  though  with  inconvenience  and  greater  expense,  such  necessity 
•  not  exist.  Van  Swien  v.  Jamaica  Etev.  Liijkt  Co.,  7  Am.  Electl.  Cas. 
,  4a  N,  V.  App.  Div.  1,  01  N.  Y.  Supp.  210.  affd  108  N.  Y.  050. 

^i^es  tn  atreata  and  hlghwaTi.— As  to  the  trimming  of  trees  located 
Jiin  the  highway  for  the  purpose  of  permitting  a  proper  use  of  the  highway 
aa  electric  cumpany.  see  ncilc  "L'se  of  Highways  by  Telegraph  and  Telephone 
npanies."  ante.  p.  15y.  See  also  the  following  cases  reported  in  previous 
UOKB  of  this  series.-  Houtheryi  Bell  T.  £  T.  Co.  v.  Oonalantine,  4  Am.  Electl. 
>.  21R,  m  Fed.  BI:  DaUeff  c.  Stale  of  Oliio,  Q  Am.  Electl.  Cas,  180.  51  Ohio 
as.  37  N.  E.  710  <  holding  that  an  owner  of  land  adjoining  a  public  high- 
J,  whose  title  extends  to  the  center  of  the  road,  who  has  cultivated  shade 
•*■  planted  partly  on  his  own  land  and  partly  in  the  line  of  the  highway, 
thin  the  lioundx  ol  his  deed,  has  the  projwrty  intcreKt  in  Fiuih  trees  and  the 
!*>'  to  Iheir  enjoyment  Hubjeot  only  to  the  cunvenietice  of  public  travel)  ; 
"■ion  r.  EMtehenteT  Elec.  Co.,  5  Am.  Electl.  Cas.  IBB,  80  Hun,  290,  30  N.  Y. 
>VP'  125;  Southern  Bell  Teleph.  d  Teleg.  Co.  v.  Franoia,  0  Am.  Electl.  Cas. 
U.  109  Ala.  224,  19  Sg.  1. 
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HcWethy  v.  Auron  Elect.  L.  A  P.  Co. 


USE  OF  STREETS  BY  ELECTRIC  LIGHT  COMPANIES. 


McWethy  v.  Adbo&a  Elect.  L.  &  P.  Oo. 

IlUnoia;  Supromt  Court. 

1.    BlflHT   TO   BCSTRAIK   USK   OF    STBXXT   BT    KLICTUC   LIGHT  OOMPAXT.— A    SUt- 

ute  (Rurd'a  lU.  6ta.  1890,  ch.  24,  pftr.  491,  p.  358),  which  limiU  Ur 
right  ol  &  inu:iicipal  council  to  grant  frftocbiees  for  the  use  of  tbe  itreeti 
to  csBee  where  the  owuera  of  more  th»ii  one-h»lf  of  the  lands  fronting  od 
said  streets  have  consented  thereto,  and  provides  tiiKt  such  owners  ma; 
enjoin  the  use  of  the  streets  by  a  companr  which  has  not  complied  there- 
with, does  not  apply  except  in  cases  arising  thereunder,  and  does  not 
therefore  authorize  an  injunctim  whore  an  electric  light  company  is  exer- 
cising a  franchise  granted  prior  to  the  statute. 
8.  Use  of  btseets  bt  klbcisic  uqbt  coMPanT  where  fke  is  m  cnr. — Where 
the  lee  to  public  streets  is  in  a  municipality,  it  may  authorise  priTatc 
corporiLtionH  or  individuals  to  erect  electric  light  poles  on  its  streets  and 
stretch  wires  thereon,  far  the  purpose  of  fumiEhing  light  for  the  Qse  ol 
the  municipality  and  its  citizens,  provided  they  do  not  materially  ob- 
struet  the  uac  ot  the  streets  for  public  travel. 

3.  Equitt  will  fiOT  iiTTisFEBE  BT  INJUNCTION. — VVhcrc  the  question  inTolrni 

is  the  legality  of  an  ordinance  granting  a  franchise  for  the  use  of  tiK 
streets,  equity  will  not  interfere  in  behalf  of  an  abutting  owner  to  enjoin 
proceeding  under  the  ordinance  until  such  question  is  determined,  bat 
will  remit  him  to  his  remedy  at  law. 

4.  Pkanciiise  to  company  not  yet  OBQANIZED. — An  abutting  owner  caaoot 

raise  the  question  that  at  the  time  the  franchise  was  granted  the  company 
was  not  yet  organized.  Such  an  ordinance  may  be  premature  and  irr^- 
iar.  but  the  defect  may  be  waived  by  the  acceptance  of  the  franchise  by 
the  company. 

Appeal  by  complainaBts  from  jndgment  of  appellate  court 
(104  111.  App.  479)  reversing  a  decree  in  their  favor.  Decided 
April  24,  1903 ;  reported  202  111.  218,  67  N.  E.  9. 

Albert  J.  Hopkins,  Fred  A.  Dolpk,  Robert  Bruce  Scott,  aii 
David  J.  Peifera,  for  appellants. 


Mvrphy  <£  Alschuler,  for  appellee. 
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Opiaion  by  Wilkin,  J. : 

Complainants'  cause,  as  presented  by  their  counsel,  rests  upon 
•  following  propoaitiona :  First,  "appellants,  as  abutting  prop- 
y  owners,  have  the  right  to  enjoin  a  construction  and  a  use  of 
■  street  for  purely  private  commercial  purposes,  as  distinguished 
im  a  construction  or  a  use  of  the  street  to  facilitate  public  travel, 
i  as  for  street  railways,  backs,  steam  railroads,  etc.,  and  eapec- 
ly  is  this  so  in  view  of  the  provisions  of  an  act  entitled  'An  act 

prescribe  the  conditions,'  etc,  *  for  lighting  and  heating  pur- 
ees by  cities,'  etc.,  '  and  providing  a  remedy  for  the  property 
Tier,'  etc, ;"  second,  ''  an  ordinauce  purporting  to  grant  riglits  to 
corporation  is  not  valid  where  the  corporation  was  not  in  exiat- 
iCe  at  the  date  of  the  grant ;"  third,  "  an  ordinance  is  void  which 
tts  both  presented  and  passed  at  the  same  meeting  of  tlie  city 
iuncil,  where  there  is  in  force  a  rule  of  the  city  council  providing 
at  all  ordinances  shall  lie  over  for  one  week  after  being  presented 
id  read ;"  and,  fourth,  "  where  a  grant  to  a  corporation  provides 
mt  before  beginning  work  on  any  atrect  it  shall  have  a  permit 
lerefor  from  the  city  electrician  and  the  superintendent  of  streets, 
j'  and  with  the  concurrence  of  the  streets  and  alleys  committee  of 
le  city,  the  corporation  cannot  lawfully  commence  such  construo- 
on  without  such  permit." 

The  maintenance  of  the  first  of  these  propositions  is  essential  to 
le  right  to  maintain  this  bill,  and  upon  which  the  correctness  of 
le  decision  below  must  turn.  The  statute  tlierein  referred  to  is  an 
cl  in  force  July  1,  1S97,  consisting  of  a  single  section.  Kurd's 
lev.  St.  1899,  p.  358,  ebap.  24,  par.  491.  That  section,  after  pro- 
iding  that  the  city  council,  or  the  president  and  board  of  trustees 
f  villages  and  incorporated  towns,  shall  have  no  power  to  pass  an 
'rdinance  granting  certain  privileges  except  upon  the  petition  of 
be  owner  of  the  lands  representing  more  than  one-half  of  the  front- 
igeon  the  street  or  alley,  etc.,  provides: 

"An;  peTRon  bring  the  owner  of  nr  int«reHt»d  in  any  lot  fronting  on  anj* 
fiiftt,  or  alley,  or  pnrt  thereof,  hs  ie  luiught  to  be  used  for  any  or  either  of 
rath  puTpoaes,  shall  have  the  right,  by  bill  in  chancery,  in  his  or  their  own 
nanir,  {o  njoin  any  person  or  corporation  from  using  such  street  or  alley,  or 
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part  of  *trMt  or  alley,  for  either  of  Buch  purpoaes,  und«r  aoy  grant  by  the  d^ 
council  or  board  of  trustees,  which  is  not  made  in  conformily  with  Uic  pro- 
TisiouB  hereof,  and  the  sufflciencj'  of  the  petition  herein  required  ahall  be 
ascertained  by  the  court  in  which  such  bill  in  chanceiy  may  be  filed." 

It  villbe  seen  that  this  statute  does  not  purport  to  authorize  shut- 
ting property  owners  generally  to  maintain  bills  in  dianoery  to 
restrain  the  creation  of  obstructions  in  public  streets,  but  simp); 
provides  a  remedy  for  a  violation  of  the  provisions  of  that  act.  His 
bill  shows  on  its  face  that  the  defendant  was  not  claiming  the  ri^t 
to  place  tie  alleged  obstruction  in  tJie  street  under  an  OTdinance 
passed  since  that  enactment  We  are  unable  to  perceive  upon  what 
principle  the  complainants  can  invoke  that  statute  as  authoriziiig 
tbetn  to  bring  the  present  bilL  Tha  section  must  be  considered  as 
a  whole,  and  so  construed,  the  provision  relied  upon  can  have  no 
application  to  privileges  granted  before  its  adoption. 

It  is  assumed  in  the  first  of  the  above  propositions  that  placing 
in  a  public  street  poles  upon  which  to  string  electric  wires  for  lif^t- 
ing  purposes  is  for  a  purely  private  commercial  purpose,  distinguish- 
able from  the  building  of  street  and  steam  railroads,  tlie  use  of 
hacks,  etc  lliat  it  is  a  different  use  is  true,  hut  that  it  is,  in  prin- 
ciple, distinguishable  from  the  other  obstructions  mentioned,  or 
that  it  is  for  purely  private  conunercisl  purposes,  is  not  true,  as 
shown  by  this  record.  The  poles  were  not  being  placed  in  the  street 
for  private  commercial  purposes  alone,  but  were  intended  to  serve 
the  same  purpose  as  lamp-post^  or  other  means  of  conducting  li^t 
to  the  streets  and  inhabitants  of  the  city  residing  thereon,  which 
are  public  and  proper  uses.  Barrows  v.  City  of  Sycamore,  150  111. 
588,  37  N.  E.  1096,  25  L.  B.  A.  535,  41  Am.  St  Rep.  400.  That 
the  company  would  derive  gain  from  their  use  in  no  way  dis- 
tinguishes them  from  street  railways  or  other  means  of  public 
travel.  In  all  such  uses  private  gain  accrues  to  the  individual  or 
corporation  operating  them.  Since  the  discovery  and  use  of  elec- 
tricity for  lighting  purposes,  it  has  generally,  if  not  universally, 
been  held  that,  the  fee  to  public  streets  being  in  a  municipality, 
with  general  power  to  regulate  the  use  of  the  same,  such  mvmici- 
pality  may  lawfully  authorize  private  corporations  or  individuals 
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to  erect  electric  light  poles  on  its  streets^  and  stretch  wires  upon 
tfaem,  in  order  to  provide  lights  for  its  own  use  and  that  of  its 
citizens,  provided  that  in  doing  so  they  do  not  materially  obstruct 
the  ordinary  use  of  the  streets  for  public  travel.  This  rigjht  is 
fully  recognized  in  Chicago  Tel.  Co.  v.  Northu/estem  Tel.  Co.,  8 
Am.  ElectL  Cas.  81,  199  111.  324,  65  N.  E.  329.  In  State  v. 
Murphy,  134  Mo.  548,  31  S.  W.  784,  34  S.  W.  51,  35  S.  W.  1132, 
34  L.  R.  A.  369,  56  Am.  St.  Eep.  515,  the  Supreme  Court  of  that 
State  ujses  the  following  clear  and  comprehensive  language : 

"The  power  to  regulate  the  use  of  streets  is  very  comprehensive.  The  word 
'regulate'  is  one  of  very  broad  import.'  .  .  .  Under  the  power  thus  dele- 
gated it  cannot  now  be  questioned  that  the  municipal  authorities  can  permit 
the  oae  of  the  surface  of  the  street  for  the  erection  of  telegraph  and  telephone 
poles  and  the  laying  of  railroad  tracks,  the  space  above  the  surface  for  string- 
iiig  electric  wires,  for  the  transmission  of  messages,  and  the  creation  of  light, 
and  may  also  permit  the  laying  of  water  and  gas  pipes  and  sewers  beneath 
the  surface.  .  .  .  These  uses  are  all  of  a  public  nature,  and  are  not  incon- 
sistent with  the  public  use  to  which  the  streets  were  dedicated.  Under  its 
general  power  to  regulate  the  use  of  streets  the  city  has  authority  to  authorize 
corporations  and  persons,  for  the  purpose  of  serving  the  public,  to  string 
telegraph,  telephone,  or  electric  wires  upon  poles  above  the  surface  of  the 
streets,  provided  such  construction  and  mechanical  appliances  do  not  mater- 
ially interfere  with  the  ordinary  usee  of  the  streets  and  public  travel  thereof." 

Where  the  fee  to  a  street  or  highway  is  in  the  abutting  owner,  a 
different  rule  obtains.  In  Board  of  Trade  Tel.  Co.  v.  Bamett,  1 
Am.  Elect!.  Cas.  565,  107  IlL  507,  47  Am.  Eep.  453,  we  held  that 
flie  erection  of  tel^raph  poles  along  a  public  highway  in  the 
country  was  inconsistent  with  the  proper  use  of  it,  the  fee  remain- 
ing in  the  abutting  property  owner ;  but  distinguished  the  case  from 
those  in  which  the  fee  is  in  the  municipality.  See,  also,  Indianapo- 
lis, BloonUngton  £  Western  Railroad  Co.  v.  Hartley,  67  111.  439, 
16  Am.  Rep.  624.  We  have  often  held  that,  where  a  public  street, 
the  fee  to  which  is  in  the  municipality,  is  devoted  to  a  new  use  not 
inconsistent  with  the  public  travel  upon  it  as  a  street,  a  court  of 
equity  will  not  entertain  a  bill  by  abutting  property  holders  to  en- 
join such  new  use,  except  in  cases  where  the  complainant  alleges 
and  proves  that  he  has  sustained  special  and  irreparable  damages 
different  in  kind  and  character  from  those  sustained  by  other  prop- 
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tTty  owners  or  the  public  generally.  This  rule,  with  the  qualifica- 
tion, is  fully  recognized  in  Smith  v.  McDoweU,  148  111.  51,  35  !N. 
E.  141,  22  L.  R.  A.  393;  /"leW  v.  Barling,  149  IlL  556,  37  N.  E. 
S^iO,  24  L.  R.  A.  406,  41  Am.  St  Rep.  311,  and  other  cases  cited 
and  relied  upon  by  counsel  for  appellants,  in  wiich  special  and 
irreparable  damages  were  shown,  Huesing  v.  City  of  Rock  Island, 
128  III.  465,  21  N.  E.  558,  15  Am.  St.  Rep.  129,  also  cited  by 
coimse!  for  appellants,  does  not  hold  a  different  doctrine.  ITiat 
ca^e  seems  to  have  no  application  whatever  to  the  one  at  bar, 

Xor  does  the  ri^t  of  an  abutting  property  holder  to  maintain 
)i  bill  for  injunction  in  such  cases  depend  upon  the  question  whether 
ur  not  the  new  use  of  the  street  has  been  legally  authorized  by  the 
imuiicipality.  In  Doane  v.  Lake  Streei  Elevated  BaUroad  Co., 
165  111.  510,  46  N.  E.  520,  36  L.  R  A.  97,  56  Am.  St  Rep.  265, 
we  said  (page  522,  165  111.,  and  page  523,  46  N.  E.,  36  L.  R  A. 
y",  56  Am.  St  Rep.  265): 

"Ihe  principle  U  that,  the  abutting  property  owner  twTing  «  oompktc 
remedy  at  law.  a  court  of  equity  will  not,  upon  his  allegation  that  the  oidi- 
Tiance  authorizing  the  conatruction  ia  illegal,  enjoin  the  defendant  Irooi  pro- 
reeding  until  the  question  of  illegality  can  be  litigated  and  determined,  but 
n-ill  remit  t«  bia  action  at  law;  and  this,  it  seems  to  ue,  is  a  juat  and  reaam- 
abU  rule,  the  enforcement  of  which  will  protect  the  rights  of  all  pirtici 
interested." 

.\nd  in  the  later  case  of  General  Electric  Railway  Co.  v.  Chicago 
it-  Western  Indiana  Railroad  Co.,  184  111.  588,  56  N.  E.  963,  we 
again  said  (page  594,  184  III.,  and  page  965,  56  N.  E.)  : 

"The  allegationB  of  an  abutting  property  owner  that  the  construction  tni 
<»peration  of  n  street  railway  in  front  of  bis  property  will  lessen  its  valu*  "' 
injuriouBly  affect  it,  or  the  allegation  that  the  construction  of  a  street  riil- 
\<-ay  in  the  street  is  illegal  or  unauthorised,  will  not  give  such  abutting  prop- 
erly owner  a  standing  in  a  court  of  equity  to  enjoin  the  oonatniction  of  su^' 
road;"  citing  many  cases. 

And  again,  in  the  case  of  Chicago  Tel.  Co.  v.  Northuxatem  Tfl 
Co.,  8  Am.  Electl,  Cas.  »u.pra,  we  used  this  language  (page  3J", 
199  111.,  and  page  335,  65  N.  E.): 
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**It  is  also  to  be  observed  that  an  obstruction  in  the  nature  of  a  public  im- 
proTement  placed  in  the  streets  of  a  city  by  the  permission  of  the  city,  either 
f'xpress  or  implied,  is  strictly  a  matter  between  the  city  and  the  private  cor- 
jioration  constructing  the  improvement,  so  that  any  action  to  test  the  right 
10  so  obstruct  the  street  should  be  brought  by  the  city  or  by  some  public 
officer  on  behalf  of  the  city;"  also  citing  authorities. 

And  we  also  there  said  (page  364,  199  111.,  and  page  342,  65 
X.  E.): 

**The  fee  of  the  streets  is  in  the  city.  Cities  are  given  exclusive  control  over 
the  streets  and  alleys  within  their  corporate  limits.  It  follows,  as  a  general 
rule,  that  a  court  of  equity  wiU  not  interfere  with  the  city's  control  over  the 
use  of  its  streets,  unless  the  exercise  of  such  power  by  the  city  is  abused  to  the 
oppression  of  persons  or  corporations  having  rights  in  the  street,  or  unless 
the  action  of  the  city  in  such  respect  is  fraudulent,  or  grossly  wrong  and  un- 
just.'* 

• 

The  reason  upon  which  this  doctrine  rests  is  so  apparent,  and 
Las  been  so  frequently  pointed  out  by  this  and  other  courts,  that  to 
repeat  it  now  is  wholly  unnecessary. 

The  first  proposition  cannot  be  sustained,  f^nd  it  must  follow, 
without  reference  to  the  merits  of  the  others,  the  judgment  of  the 
court  below  must  be  affirmed.  Even  if  those  objections  could  be 
sustained,  the  ordinance  under  which  the  appellee  was  proceeding 
would  be  but  an  ill^al  or  irregular  grant  of  power,  which  would 
furnish  no  grounds  for  the  interposition  of  a  court  of  equity  at  the 
suit  of  private  individuals.  The  second,  third,  and  fourth  points 
made  by  counsel  for  appellants  may,  however,  be  briefly  disposed 
of. 

Conceding  that  the  second — ^that  is,  that  an  ordinance  purport- 
ing to  grant  rights  to  a  corporation  not  in  existence  at  the  time  of 
the  grant  is  invalid — is  properly  presented  by  the  bill  and  answer, 
and  sustained  by  the  facts,  it  is  not  correct  as  a  matter  of  law.  The 
ordinance,  when  passed  by  the  city  council,  was  a  mere  license  or 
offer  to  grant  a  license  to  the  company,  and  only  became  a  binding 
contract  between  the  city  and  the  company  when  the  latter  accepted 
it.  People  ez  rel.  v.  Central  Union  Tel.  Co.,  8  Am.  Electl.  Cas. 
— ,  192  111.  307,  61  K  E.  428,  85  Am.  St  Rep.  338,  and  cases 
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there  cited.  The  case  is  not  different  in  principle  from  that  of 
RicUUeu.  Hotel  Co.  v.  Military  Encampment  Co.,  140  111.  248,  29 
N.  E.  1024,  33  Am.  St.  Bep.  234.  It  is  said  bj  counsel  for  the  ap- 
pellants that  the  appellee  corporation  was  not  Aou^t  of  at  die 
tiine  the  ordinance  was  adopted.  It  is  singular  that  an  ordinance 
should  have  been  adopted  granting  a  franchise  to  the  appellee  bv 
its  correct  corporate  name  at  a  time  when  eucb  a  corporation  was 
not  even  contemplated.  The  most  that  can  be  said  as  to  the  validity 
of  till'  ordinance  because  the  donee  of  the  power  was  not  in  exist- 
ence at  the  time  would  be  that  the  proceeding  by  the  city  council 
was  premature  and  irregular.  But  that  irregularity  mi^t  be 
waivL'd  by  the  parties,  and  could  not  be  questioned  by  ao  abutting 
property  holder  not  a  party  to  the  contract,  even  though  he  eonld 
maintain  the  action.  Chicago  Tel.  Co.  v.  North/western  Tel  Co., 
supra. 

[Matter  omitted  relative  to  procedure  of  city  council.] 
Til)'  judgment  of  the  appellate  court  is  ri^t,  and  will  be  afiBrmed. 
Judgment  affirmed. 


Ocxr  Coast  Ice  Mtq.  Co.  t.  Bovxbs. 

Kimwippt;   Supreme  Court, 

1.  RioHT  TO  vtx  an^ns  fob  ELicraic  uoHTino,'  abltviso  owhbb  rot  0- 
TiTLsD  TO  COMFENBATION. — A  citj  mtj  itoelf  take  the  Btreets  for  tlie  ertc- 
tioii  of  poles  and  wires  for  furniahiag  ligbt  to  make  such  street*  nw* 
sata  und  convenient  for  publi:  travel,  and  majr  authorise  some  other  pei' 
Bon  io  uae  the  streeta  to  furnish  aueh  light  without  paying  abutting  prop- 
erty ownera  damages  for  the  erection  in  the  atreets  of  needed  appliuMs 
therefor. 

Appeal  by  defendant  from  refusal  of  court  to  entirely  dissolve 
an  injunction.   Decided  June  2,  1902;  reported  80  Miss.  570, 33 

So.  113. 
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W.  J.  Oex  and  Harper  t£  Harper,  for  appellaBL 

McWillie  &  Thompson,  for  appellee. 

Opinion  by  Tbbsal,  J. : 

The  municipal  audiorities  of  the  city  of  Baj  St.  Lpdb-  -im-  ^b- 
powered  by  its  charter  (section  42,  ch.  279,  Laws  1^M  ■;.  jbl 
the  streets  of  the  city  for  the  public  benefit,  and  cm  tke  iri<r  ixr  « 
December,  1899,  they  made  a  contract  with  the  appetlnn  •^tira^er 
for  that  purpose.  In  pursuance  of  thia  authority  and  omi'.jjr:.  -a* 
appellant  erected  poles  mi  and  along  the  streets  of  said  or-  ^u  >c- 
tadied  to  them  the  wires  aud  other  necessary  applianees  ix  .i^misr 
the  streets  with  electricity,  and  inaugurated  and  pot  in  iumwihb 
an  electric  light  plant,  which  lighted  the  streets  of  the  as*  n  vmr 
foTuatj  with  their  authorization  and  cmitraDt.  The  KfftZa^  m  t^ 
owner  of  four  or  more  properties  abutting  on  Fnmt  street,  wiu-i 
ia  the  principal  street  of  the  city,  and  its  crowning  glory,  wmi.  aMr 
said  street  and  adjacent  to  the  lots  of  appellee,  and  witboU  S3»  ^am- 
aent,  the  appellant  erected  its  poles  and  strung  its  wiica,  u  ^ 
great  disfigurement,  as  is  said,  of  the  view  from  said  aemal  fmi^ 
erties  of  appellee. 

The  properties  or  lota  of  appellee  upon  Front  street  comi 
to  both  sides  of  the  street,  and  a  considerable  element  of  thar  val^ 
it  is  allied,  consists  of  an  open  and  unobetructcd  view  of  the  Ui^ 
siseippi  Sound.    Appellee,  allying  in  his  bill  of  complaint  die  ig^ 
auguration  by  appellant  of  said  electrin  plant  and  the  erection  Qf 
its  poles  •l<»ig  the  ^feets  abutting  hi^  .^levernl  properties,  vi^^ 
his  couaent,  and  to  his  great  injury  and  anaoyance,  sou^t  amj  ^ 
tained  a  preliminary  mandatory   injuuction  requiring  appejr 
within  24  hours  to  remove  from  his  lots,  as  a  nuisanre,  iu  p^.;  '' 
wires,  and  other  appliances  for  lifting  the  streets.    The  iajajj^.^ 
was  subsequently  modified  so  as  to  restore  the  poles,  wires,  tbi* 
pliances  removed  thereunder ;  but  from  a  refusal  of  the  m^^ 
dissolve  the  injunction  entirely  the  apjK'llant  brings  its  apw 
The  authorities  are  quite  uniform  that  a  city  or  town  1^,^ 
its  streets  as  a  means  of  making  them  more  safe  aud  cvw 
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for  public  travel.  The  ri^t  to  li^t  the  town  is  presumed  to  have 
been  acquired  and  paid  for,  as  incident  to  the  right  of  public  pas- 
sagiL',  when  the  property  was  condemned  or  dedicated  for  public  use. 
In  oiher  words,  the  taking  of  the  land  for  use  as  a  street  includes 
not  only  the  right  of  passage,  but  of  securing  a  convenieDt  and  safe 
passage ;  to  light  it,  if  you  please^  for  that  purpose.  It  is  not  a  nev 
taking  of  property  for  public  use,  but  a  completing  to  that  extent  of 
the  uses  of  the  first  taking  by  adding  appliances  included  within  it, 
and  now  constructed  by  reason  of  the  public  need.  Keaaby,  Elec- 
tric Wires  (2d  Ed.),  sees.  29,  76,  77,  82,  84;  Lewis,  Em.  Dom. 
(2d  Ed.),  sec  126 ;  Palmer  v.  Electric  Co.,  7  Am.  Electl.  Caa.  29S, 
158  N.  Y.  234,  52  N.  E.  1092,  43  L.  B.  A.  672;  In  re  Public 
Lighting  (Mass. )  24  N.  E.  1084,  8  L.  R  A.  487 ;  City  of  Newport 
V.  Newport  Light  Co.,  84  Ky.  166.  While  the  lifting  of  the 
stret^ts  of  a  city  may  be  a  great 'convenience  to  the  traveling  publii^ 
especially  under  some  conditions,  the  poles,  wires,  and  other  neces- 
sary appliances  for  eo  doing  are  often  a  positive  ineonveniMice  to 
the  abutting  landowner,  considered  merely  as  such.  But  the  pro- 
prietary ri^ts  of  the  landowner,  whether  the  fee  or  a  mere  ease- 
ment thereon  be  in  the  public  (Theobald  v.  BailvMy  Co.,  66  Miss. 
^711,  0  South.  230,  4  L.  K.  A.  735,  14  Am.  St.  Rep.  564),  are 
grnatly  modified  by  the  rights  of  the  public,  which  is  entitled  to 
a  free  passage  over  th©  street,  and  to  the  benefit  of  li^ts  con- 
Btructed  and  operated  for  that  end.  And  if  a  town  or  city  may 
light  its  streets,  as  being  an  object  for  which  the  street  is  opened, 
williout  paying  the  abutting  property  owner  damages  for  the  erec- 
tion of  neededappliances  therefor,  it  must  follow  that  the  municipal 
auttiorities  may  authorize  some  other  person  to  furnish  such  li^ta 
Kciisby,  Electric  Wires  (2d  Ed.),  sec  111;  Johimn  v.  Blecinc 
Co.,  3  Am.  Electl.  Caa.  203,  54  Hun,  469,  7  N.  Y.  Supp.  716.  Il 
is  said  the  poles  and  wires  of  appellant  are  unsightly,  and  are  a 
disfigurement  to  the  property,  and  an  especial  injury  in  that  it  ob- 
structs the  open  view  of  the  sea.  Similar  erections  in  all  cities  and 
towns  present,  thou^  perhaps  in  a  less  degree,  like  inconvenience 
to  the  owners  of  palatial  residences,  but  disfigurements  of  this  kind 
to  property  are  not  the  subjects  of  compensation,  or,  if  so,  they  an 
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conclusively  presumed  to  have  been  paid  for  upon,  the  opening  of 
the  street  and  its  dedication  to  public  use. 

It  is  further  said  that  the  poles  used  by  appellant  are  green  pine 
poles,  with  the  bark  peeled,  and,  from  rapid  decay,  are  dangerous, 
and  not  li^twood  poles,  as  required  by  the  city  ordinance ;  but  this 
grievance,  if  true,  is  not  made  a  subject  of  controversy  under  the 
allegations  of  the  bill  of  complaint  herein,  which  are  not  framed  to 
present  it. 

It  is  also  complained  that  the  electric  light  system  of  appellant 
18  partly  used  for  private  purposes,  but  it  appears  from  the  record 
that  all  the  poles  set  by  appellant  are  necessary  for  executing  the 
objects  of  public  convenience,  and  in  such  case  a  mandatory  in- 
junction is  not  an  appropriate  remedy.  Johnson  v.  Electric  Co,, 
3  Am.  ElectL  Cas.  203,  54  Hun,  469,  7  N.  Y.  Supp.  716 ;  Keasby, 
Electric  Wires  (2d  Ed.)  sec.  30. 

2.  The  contract  of  the  authorities  of  the  city  of  Bay  St.  Louis 
with  appellant,  as  disclosed  in  this  proceeding,  is  a  valid  contract, 
and  authorized  the  latter  to  make  the  erections  for  ligjhting  the 
streets  of  the  city,  and  we  see  nothing  in  the  mode  of  construction 
or  operation  of  the  plant  that  authorizes  an  injimction  of  any  kind. 
An  injunction  may  not  be  granted  in  this  State  except  where  right 
and  justice  demand  it,  and  then  only  when  the  grounds  for  its 
issuance  have  been  satisfactorily  shown  to  the  officer  granting  the 
^t.    Code  1892,  sees.  557,  916.    Our  statute  makes  no  distinction 
in  respect  to  the  several  kinds  of  writs  of  injunction ;  but  in  respect 
to  mandatory  injunctions,  which  partake  of  the  character  of  judic- 
ial process,  it  is  a  sound  rule  that  a  writ  of  this  character  should 
not  issue  unless  the  ri^t  to  it  is  so  satisfactorily  shown  that  there 
can  be  no  reasonable  doubt  of  its  propriety.    The  case  made  should 
be  such  that  there  can  be  no  probability  that  the  defendant  can 
make  a  valid  objection  to  it.    Unless  the  grounds  for  a  preliminary 
mandatory  injunction  be  inexpungable,  it  is  the  safer  rule  to  hear 
both  sides,  before  directing  its  issuance.    Pom.  Eq.  Jur.  sec.  1359 ; 
High,  Inj.  sec.  2 ;  Story,  Eq.  Jur.  ch.  23. 

The  grant  of  the  preliminary  mandatory  injunction  in  this  case 
was  error.    In  fact,  the  case  presented  by  the  bill  does  not  warrant 
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an  injunction  of  any  sort;  wherefore  the  injunction  is  diaaoWed, 
ttn<]  the  caae  iB  remanded  for  further  proceeding  ReyoBed  and 
remanded. 


Point  Pleabawt  Elect.  L.  &  P.  Co.  t.  Bobodqh  of  Bat  Hear 
New  Jeriey;  Court  of  Chattcery. 

1.  I'oxRBKT  or  owR^»  TO  CBCcnoK  OP  wiB£S.— Electric  ligbt  oompanira  w- 

).'anued  under  tbe  general  corporation  act  oi  this  State  have  authwitj 
to  erect  poles  and  to  string  and  maintain  wires  in  the  public  highwifi 
upon  first  obtaining  the  consent  of  the  owners  of  the  soil. 

2.  Ai'PUCATiON  or  STATiTTE.— The  proviso  of  the  act  of  1896   (P.  L.  1896,  p. 

322),  declaring  that  no  poles  shall  be  erected  in  any  city  or  town  without 
lirst  obtaining  a  designation  of  the  street  in  which  the  same  maj  ^ 
plai^,  and  the  manner  of  placing  the  same,  does  not  extend  to  borouglo. 

a.    STiTDTW    ACTHOBIZINO    BEUOVAL    OF    0B8TBTJCTI0N8.— The    bOTOUgb    art    (P- 

L.  18B7,  p.  296),  onpowering  borough  councils  by  ordinance  to  ngni*-tt 
the  streeta  of  the  borough,  to  remove  obstructions  and  nuiaance*  tiwre- 
from,  and  to  prescribe  the  manner  in  which  corporations  or  individutli 
fhall  exerciaa  any  privllq^  granted  to  thecn  in  the  use  of  the  streeti, 
eonfera  a  power  which  can  only  be  exercised  by  the  paaaing  of  an  ordi- 

4.  I'sE  or  STBXXTS  BT  ELECTRIC  UOBT  cOMPAflT. — Until  Uie  borough  CODDcil 
liaei  pass  an  ordinance  regulating  the  use  of  the  borough  streets,  or  prt- 
scribing  the  manner  in  which  electric  light  companies  shall  eserclM  their 
'itrcet  privilegee,  an  electric  light  company  which  haa  obtained  tbe  at- 
>ent  of  the  owners  of  the  soil  may  string  ita  wires  in  the  public  streets  irf 
the  borough. 

G.    ntTKXBS   or   BOBOUOH    RESTRAINED    FItOU    IN1SBFEBEKCE. — The    borOUgh  Ui 

its  ofBcers,  who  claim  the  right  to  cut  such  wires  because  strung  in  tht 
borough  streets  without  the  previous  action  of  the  borough  council,  will 
he  restrained  by  preliminary  injunction  from  sui'h  cutting.  The  injur; 
to  the  complainant  company  is  continuous,  and  threatened  to  be  lepeatcii. 
nnd  is  not  one  for  which  adequate  damages  can  be  recovered  at  law. 
( Syllabus  by  the  court.) 

Bill  for  injunction  restraining  city  officers  from  cutting  wires. 
Ilt'cided  July  29,  1901 ;  reported  62  N.  J.  Eq.  296,  4^9  AtL  1108. 
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J.  B.  Humphreys  and  Peter  Baches,  for  complainant. 
David  Harvey,  Jr.,  and  /.  W.  Carmicliacl,  for  defendants. 


!)pinion  by  Gbey,  V.  C. : 

rbere  is  very  little,  if  any,  dispute  between  tlie  affidavits  an- 
ted to  the  bill  of  complaint  and  those  appended  to  tbe  anawer  as 
ibe  facts  in  this  case.  The  argument  made  was  almost  wholly 
im  questions  of  law.  The  complainant  company  claims  that 
der  the  statute  of  April  21,  189C  (P.  L.  1896,  p.  322),  it  has 
»ived  directly  from  the  Legislature  full  power  to  use  the  high- 
ija  of  the  State  for  the  purpose  of  erecting  poles  to  sustain  wires, 
^,  upon  first  obtaining  the  consent,  in  writing,  of  the  owners  of 
e  soil.     Tliat  statute  enacts  that: 

'Any  corporation  organized     .     .     .  b;  virtue  of  the  act  entitled     .     .     . 

n  an  caaceiaiaic  corporations.'  for  the  purpose  of  constructing,  maintaining 
1  operating  works  for  the  supply  and  distribution  of  clcctrii-Uy  for  electric 
:lit».  .  .  .  Hfadll  have  full  power  to  use  the  public  .  .  .  highways 
.  .  in  thid  Stale,  for  the  purpoau  of  ereeting  pasta  or  poles  on  the  same 
aiutain  the  necesRory  wiree  and  fixtures,  upon  fimt  obtaining  the  consent 
*tning  of  the  owners  of  the  soil.  Provided,  however,  no  poata  or  poles 
bU  b»  erected  in  any  street  of  any  incorporated  city  or  town  without  first 
■ainiog  from  the  incorporated  city  or  town  a  designation  of  the  street  in 
licb  the  same  may  be  placed  and  the  manner  of  placing  the  same,"  etc. 

In  the  case  of  Suburban  Electric  lAght  Co.  v.  Inhabitants  of 
tt£t  Orange  (N,  J,  Ch,)  7  Am.  Electl.  Cas.  37,  41  Atl.  865,  a  bill 
83  filed  seeking  to  enjoin  the  township  of  East  Orange  from  cut- 
fig  down  the  light  company's  wires  attached  To  poles  of  a  telephone 
tmpauy  in  a  street  of  that  township.  The  above  statute  was  cited 
i  the  authority  of  the  light  company  to  string  its  wires  on  the  tele- 
oune  company's  poles.  Both  in  this  court  and  in  the  Court  of 
.p[>eala  the  case  was  dealt  with  as  involving  the  right  of  the  electric 
^1  company  to  string  wires  in  the  public  streets.  An  injunction 
'«3  allowed.  An  appeal  was  taken,  and  the  Court  of  .Appeals  (44 
llL  628)  sustained  the  decree  for  injunction,  upon  the  single 
TDunil  that  upon  the  true  construction  of  ihe  act  of  1896  the 
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|M>wiT  coafeired  by  it  upon  electric  li^t  companiea  "was  not 
liiiiitctl  by  any  requirement  that  permission  should  be  first  obtained 
from  a  township  within  which  the  power  was  exercised"  Tbe 
opiiiiim  declares  that  the  L^slature,  when  it  prescribed  that  in 
"  citii's  and  towns  no  poles  should  be  erected  without  first  obtaininj 
from  (Le  municipality  a  designation  of  streets,  eta,  and  the  ma-.:- 
iicr  iif  placing,  intended  to  require  the  permissiiHi  to  be  obtained 
finlv  from  cities  and  towns  eo  nomine,"  and  concluded  with  this 
siimiuaiion  of  tbe  whole  case:  "The  result  is  that  the  respondent 
(the  electric  light  company)  was  possessed  of  sufficient  authority 
to  siring  and  maintain  the  wires  in  question  in  the  public  streets, 
and  whether  it  originally  acquired  or  afterwards  retained  the  per- 
mission of  the  township  authorities  was  immaterial."  The  de- 
fendiiiits,  the  borough  of  Bay  Head  and  its  officers,  do  not  deny 
that  the  statute  of  1896  vests  in  the  complainant  company  the 
power  to  erect  poles  to  sustain  wires  in  the  public  streets,  nor  does 
it  claim  that  a  borough  is,  within  the  proviso  of  that  act,  a  city  or 
town,  in  which  permission  to  erect  poles  shall  first  be  obtained. 
Thtir  contention  is  that  the  borou^  act  of  1897  authorizes  the 
council  of  the  borou^  to  "regulate  the  use"  of  the  streeta  and  roads 
of  (lie  borou^,  and  to  prescribe  the  manner  in  which  corporations 
shall  exercise  any  privilege  granted  to  them  in  the  use  of  any  street. 
Tliev  insist  that  the  pre-existing  ri^t  of  the  complainant  company 
to  11,-f  the  streeta  of  the  borou^  can  be  exercised  only  after  the  bor- 
ough council  has  prescribed  the  manner  in  which  the  complaiDant 
shall  exercise  it.  There  is  no  claim  that  the  wires  of  the  complain- 
ant company,  as  they  cross  the  borough  streets,  are  obstructive  of 
passage  in  the  street,  nor  that  they  are  in  any  other  way  a  nuisance. 
Tht;  defendants  stand  upon  their  assertion  of  a  right  to  prevent  the 
striiifpng  of  any  wires  across  the  borough  streets  until  the  borougb 
coum.'il  shall  have  first  prescribed  the  manner  in  which  tbe  com- 
plainant company  should  exercise  such  a  privilege.  The  boroujji 
act  uf  1897,  which  is  invoked  to  sustain  this  claim,  at  page  29S, 
sec.  28,  P.  L.  1897,  under  the  heading  of  "  Powers  of  Council," 
declares: 
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*'The  council  of  said  borough  shall  have  power:  1.  To  pass,  alter  or  repeal 
ordinances  to  take  effect  within  the  limits  of  said  borough  for  the  following 
purposes :  ...  To  establish  .  .  .  the  boundaries  of  the  streets  and  roads 
in  said  borough  and  to  regulate  the  use  thereof;  to  prevent  and  remove  all  ob- 
structions, encroachments,  intrusion  and  nuisances  in  and  upon  any  street; 
to  prescribe  the  manner  in  which  corporation  or  individuals  shall  exercise 
any  privilege  granted  to  them  in  the  use  ot  any  street." 

WTiether  the  stringing  of  a  single  wire  across  a  public  highway 
at  such  a  height  as  not  in  any  way  to  interfere  with  any  use  of  the 
street  is  the  exercise  of  a  street  privil^e  (see  City  of  BrigarUine  v. 
Holland  Trust  Co.  [N.  J.  Ch.],  35  AU.  345),  need  not  be  here  de- 
termined.  If  it  is  not  a  street  privilege,  the  defendant  borough  has 
no  control  over  the  matter.     If  it  is  a  street  privilege,  then  the  de- 
fendant borough  has,  by  the  terms  of  the  borou^  act  of  1897,  a 
right  to  prescribe  the  manner  in  which  it  shall  be  exercised.     As- 
suming that  the  act  done  by  the  complainant  company  in  stringing 
its  wires  across  the  street  of  Bay  Head  was  the  exercise  of  a  street 
privilege,  must  the  complainant  company  await  the  previous  action 
of  the  borou^  council  before  exercising  it  ?     The  statute  of  1896 
operated  as  a  direct  grant  of  power  to  the  complainant  company  to 
do  the  act  in  question.     The  statutory  grant  is  so  expressed  that 
the  privilege  given  may  be  completely  used  by  the  complainant 
company  without  further  definition  as  to  the  manner  or  locality  of 
its  exercise.     The  statute  conclusively  deals  with  the  obligation  of 
the  companies  to  whom  the  powers  are  given  to  obtain  from  the 
local  authorities,  before  using  them,  a  designation  of  place  and 
manner  of  use.     In  incorporated  cities  and  towns  previous  desig- 
nation of  place  and  manner  of  using  is  expressly  required.       In 
other  places,  such  as  townships  and  boroughs,  there  is  no  such  re- 
quirement.      In  the  latter  municipalities  the  powers  (given  in 
terms  which  make  them  capable  of  complete  exercise  by  the  receiv- 
i^g  corporations)  may  be  used  without  first  obtaining  such  designa- 
tion from  the  local  authorities.     The  court  of  appeals  seems  to 
nave  finally  settled  this  when  it  declared  that  under  the  terms  of 
the  statute  of  1896  an  electric  light  company  is  "possessed  of  suffi- 
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retained  the  permission  of  the  town  authorities  is  inunateriaL" 
i^uhiirbiri  Electric  Co.  v.  InhabitatUs  of  East  Orange  (N,  J.  Err, 
&  Ai>i>.),  7  Am.  Electl.  Cas.  37,  44  Ati  630.  The  borou^  act  of 
1897  does  not  require  that  the  exereiBe  of  street  privilege  by  oor- 
poralioiifl  having  such  powers  shall  await  the  action  of  the  borou^ 
aiithi>rities.  Had  the  Legislature  intended  this,  it  could  readily 
have  expressed  it  in  the  statutory  grant  of  power  in  the  act  of  1896. 
The  Legislature  then  considered  and  dealt  with  the  subject,  pre- 
scribing certain  classes  of  municipalities  within  which  designations 
of  piuce  and  manner  for  t^e  use  of  the  powers  must  first  be  ob- 
tained, and  leaving  them  to  be  exercised  in  all' other  municipalities 
without  such  previous  designation.  A  contrary  purpose  should  not 
be  astribed  to  the  Legislature  by  mere  construction  of  another  stat- 
ute, which  may  have  its  full  expressed  effect  without  such  inoon- 
gruous  interpretation.  It  must  also  be  noted  that  the  borou^  act 
directs  that  the  authority  there  ^ven  shall  be  exercised  by  ordi- 
nance. Here  is  an  original  statutory  grant  of  power,  coupled  with 
the  prescription  of  a  mode  in  which  it  shall  be  exercised.  In  such 
cases  the  observance  of  the  prescribed  mode  is  necessary  to  the  ex- 
ercise of  the  power.  The  authority  given  to  borou^  by  the  act  of 
1897  is  not  aelf-c^erating  to  prevent  the  use  of  street  privikf^ 
until  action  be  taken.  The  terms  used  show  that  they  are  r^;ula- 
tive  of  privileges  already  given.  Until  regulative  action  be  t^en 
in  thi'  mode  prescribed  by  the  Borou^  Act,  any  existing  stre^ 
privil*>g6  capable  of  complete  exercise  may  be  used  by  any  party 
having  the  right  to  use  it  In  this  case  there  is  no  pretense  that  the 
borouj^  of  Bay  Head  has  at  any  time  passed  any  ordinance  touch- 
ing tlic  exercise  of  such  street  privileges.  The  borou^  is  her^ 
howo\er,  by  answer  and  proofs,  insisting  that  its  officers  may,  by 
physical  force,  prevent  the  exercise  of  street  privil^es  without  any 
ordinance  on  the  subject. 

In  American  Union  Telegraph  Co.  v.  Town  of  Harrison,  1  Am. 
Elect).  Cas.  291,  31  N.  J.  Eq.  631,  the  poles  of  a  telegraph  com- 
pany were  erected  outside  iJie  lines  of  the  street  on  private  prop- 
erly. The  wires  overhung  the  street  at  a  height  of  25  feet,  and  were 
not  an  obstruction  to  the  use  of  it.     The  town  authorities  threat- 
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ened  to  cut  them  down — first,  because  the  statute  under  which  the 
defendant  company  was  organized  gave  it  the  right  to  use  public 
highways  for  erecting  poles  upon  first  obtaining  consent  of  owners 
of  the  soil,  and  a  designation  of  streets  and  manner  of  placing  the 
same,  and  no  such  designation  had  been  obtained ;  and,  secondly, 
because  the  statute  declared  that  the  use  of  the  streets  by  companies 
organized  under  it  should  be  subject  to  such  regulations  and  restric- 
tions  as  might  be  imposed  by  the  municipal  authorities.     Vice 
Chancellor  Van  Fleet  held  the  provision  as  to  first  obtaining  desig- 
nation from  the  town  authorities  of  streets  and  manner  of  placing 
poles  to  be  inapplicable  to  the  case  before  him,  because  the  com- 
plainant's poles  were  in  fact  erected  on  private  property,  and  not 
in  the  public  highway ;  and  the  second  justification  to  be  of  no  force 
to  prevent  the  stringing  of  wires  in  public  streets,  because  the  town 
authorities  had  never  adopted  any  regulations  or  restrictions  as  to 
the  use  of  the  streets.    He  declared  that  when  the  municipality  had, 
by  appropriate  proceedings,  prescribed  regulations,  the  complain- 
ants would  be  obliged  to  conform  to  them,  but  in  the  meantime  they 
cannot  compel  the  complainants  to  desist  from  further  construction 
of  their  work ;  that  the  complainants  had  done  nothing  but  what 
they  had  an  unquestionable  legal  right  to  do ;  and  that  the  defend- 
ants should  be  enjoined  from  cutting  the  wires,  or  otherwise  inter- 
fering with  them.    In  the  case  of  Inhabitants  of  Sxmumit  v.  New 
York  £  N.  J.  Telephone  Co.,  7  Am.  Electl.  Cas.  58,  57  N.  J.  Eq. 
126, 41  Atl.  146,  this  case  was  declared  to  be  controlling  upon  the 
point  whether,  in  the  absence  of  a  regulation  by  the  municipality, 
a  telegraph  company  has  the  right  to  string  wires  across  a  street,  at 
a  proper  elevation,  from  poles  placed  outside  the  street.     The  de- 
fendants contend  that  the  case  of  Benton  v.  City  of  Elizabeth,  61 
^.  J.  Law,  415,  39  Atl.  683,  in  the  Supreme  Court,  must  be  ac- 
cepted as  controlling  the  matter  now  under  consideration,  and  to 
prescribe  that  the  admitted  pre-existing  right  of  the  electric  light 
company  to  the  use  of  the  borougji  streets  cannot  be  exercised  until 
the  borough  council  shall  first  have  designated  the  place  and  man- 
ner of  use.     In  that  case  an  oil-piping  company  was  assumed  to 
have  the  power  to  lay  pipes  for  the  transmission  of  oil.    The  char- 
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t?r  of  the  city  of  Elizabeth  gave  its  council  power  hj  ordinance  to 
prescribe  the  manner  in  which  the  corporation  should  exercise  any 
jiiiviligip  granted  to  them  in  using  the  city  streets.  The  city  council 
did  purfs  such  an  ordinance.  An  owner  adjoining  the  proposed  pipe 
line  took  a  certiorari  removing  the  ordinance.  In  discussing  the 
questiutis  prescribed,  the  learned  judge  who  delivered  the  (qiinion 
siiggcfied  obiter  that  the  ri^t  of  a  party  having  a  privilege  to  use 
a  str('(!t  is  imperfect  until  the  council  indicates  in  what  manner  it 
may  be  exercised ;  that  the  pre-exiating  right  is  one  to  be  exercised 
only  as  the  council  permits.  The  learned  judge  does  not,  in  terms, 
declare  that  a  legislative  grant  of  power  capable  of  complete  exer- 
cise by  the  recipient  of  the  power,  which  is  subject  to  regulation  by 
tlic  dt-siignation  of  place  and  manner  of  using  by  local  authoritie?, 
caimul  be  used  until  the  latter  shall  £rst  have  designated.  The 
tearni'J  judge  probably  referred  to  such  legislative  grants  of  power 
as,  by  the  express  terms  of  the  statute,  depend  for  their  exercise 
upon  ilie  previous  action  of  the  local  council.  Benton  v.  Ciiy  of 
Elizabeth  was  taken  to  the  Court  of  Errors,  and  was  there  (in 
18fi."<)  affirmed  upon  the  opinion  delivered  in  the  Supreme  Court. 
61  N.  J.  Law,  694,  40  Atl.  1132.  If  that  case  ia  to  be  considered 
as  an  authoritative  declaration  of  a  general  principle  that  in  any 
inunicipality  having  power  to  regulate  the  use  of  streets  there  can 
be  no  exercise  of  street  privileges  received  by  direct  l^slative 
grant  until  the  local  authorities  have  first  designated  the  place  and 
manner  of  their  exercise,  then  that  decision  certainly  antagonizes 
that  ilelivered  by  the  Court  of  Appeals  in  (in  1899)  jSwAurbon 
Electric  Light  Company  v.  Inhabitants  of  East  Orange,  vhi  supra, 
when,  wmstruing  the  very  statute  in  question  in  this  cause  (the  act 
of  l>:':i(l),  it  declared  that  under  that  act  electric  light  companies 
{outf^iile  of  cities  and  towns)  have  sufficient  authority  to  string 
wircH  in  the  streets,  and  that  the  permission  of  the  town  authoritifs 
is  iimiiaterial.  The  case  of  Meyers  v.  Hudson  Co.  Electric  Co., 
03  N.  J.  Law,  573,  44  Atl.  713,  in  the  Court  of  Errors  and  Ap- 
peals, is  also  cited  as  declaring  that  the  designation  of  streets  and 
mannrr  of  placing  by  the  local  authorities  must  first  be  made.  Th»t 
case  is  inapplicable  to  the  cause  sub  jvdice,  for  the  reason  that  die 
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matter  there  decided  was  the  validity  of  ordinance  of  the  city  of 
Bayonne.  The  court  declared  that  the  permission  of  the  city 
authorities  was  a  prerequisite  to  the  right  of  the  electric  light  com- 
pany to  enter  the  street  The  statute  of  1896  in  terms  so  declares 
as  to  cities  and  towns.  The  question  in  the  present  case  is  whether 
borou^  authorities,  without  such  legislative  declaration  requiring 
their  previous  action,  may,  under  a  general  power  to  regulate 
streets,  and  to  designate  the  manner  of  using  street  privileges,  ex- 
clude the  corporation  having  defined  street  privileges  from  using 
them  until  such  designation  is  made.  The  right  of  the  complainant 
company  to  string  its  wires  in  the  manner  stated  in  its  bill  in  the 
borough  of  Bay  Head  must  be  held  to  be  established. 

The  defendants  contend  that  the  threatened  injury  is  limited  to 
the  cutting  of  but  a  single  wire  serving  light  to  the  Greenville  Arms 
Hotel,  and  that  this  is  not  such  an  irreparable  injury  as  to  justify 
the  issuing  of  an  injunction.    But  this  is  not  a  fair  statement  of  the 
controversy.    The  pleadings  and  proofs  show  that  the  complainant 
company  had  a  right  to  string  wires  in  the  streets  of  the  borough  of 
Bay  Head,  and  was  proceeding  to  exercise  it,  when  the  individual 
defendants,  in  behalf  of  that  borough,  which  has  since  adopted 
their  actions  as  its  own,  denying  the  complainant's  right,  cut  the 
complainant's  wires  in  the  streets  of  the  borough,  and  destroyed 
its  appliances.    The  defendant  borough  asserts,  by  its  answer,  its 
ri^t  to  do  this,  and  it  is  entirely  apparent  that  it  will  do  it  unless 
restrained  by  this  court.    The  defendant's  contention  is  not  limited 
to  an  assertion  of  its  right  and  purpose  to  cut  the  Greenville  Arms 
Hotel  wire,  but  to  cut  any  wires  which  the  complainant  may  string 
in  the  streets  of  the  borougjh  of  Bay  Head.    That  is  its  claim  in  its 
answer ;  that  is  the  argument  of  its  counsel.    For  such  threatened 
continuing  and  repeated  injuries  no  adequate  damages  can  be  re- 
covered at  law.    An  order  for  injunction  will  be  advised  according 
to  the  views  above  expressed. 
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FoElTOH  V.  ROBB. 
Sew  Jersey;  Court  of  Errort  and  Appeals. 

1.  EjCCmEItT  BT  AeUTONQ  OWNEB  AOAIIteT   PEBfiON   OCCXn-TIBO   1 

UQllTlKU  FRAnculse. — Tbc  owner  of  the  soil  in  a,  street  may  a 
ejectment  against  anj  person  wrongfully  taking  or  rlaiming  exviusivic 
poaieHaion  of  the  same.  A  perimn  oerupying  part  of  n  street  with  poles 
and  applisDceB  for  lightiDg  the  street,  in  pjrauBiice  of  a  contract  nuiile 
nith  the  municipul  authorilieH  under  Act  May  22,  1694  (P-  L.  p.  477), 
has  such  rightful,  exclusive  possesttion  of  the  part  so  occupied  ae  will  sup- 
port a  plea  of  not  guilty  in  an  action  of  ejectment  brought  by  the  otmcr 
of  the  soil.  But  the  right  of  auch  a  person  tn  uae  the  atreet  in  the  im' 
mediate  vicinity  of  his  poles  and  appliances  for  the  purpose  of  maintain- 
ing them  is  not  cupable  of  nupporting  such  a  plea. 

2.  £pncT  or  FUaKiHiiiNu  uoht  to  private  PEKaoKS. — Tf  a  person  «ho  b»i 

rightfully  placed  poles  and  wires  in  a  street  for  the  purpose  of  ligbtug 
the  street  uses  them  wrongfully  for  private  lighting,  he  does  not  tiexttif 
lose  his  right  to  maintain  them  as  against  the  owoei  of  tlie  soil. 
(Syllabus  by  the  court.) 

Error  by  plaintiff  from  verdict  finding  defendant  not  guil^. 
Decided  March  3,  1902 ;  reported  67  N.  J.  Law,  260,  51  AiL  509. 

Samuel  H.  Richards,  for  plaintiff  in  error. 

James  M.  E.  Hildreth,  for  defendant  in  error. 

Opinion  by  Deon,  J. ; 

Tbe  plaintiff  brought  an  action  of  ejectment  in  the  Snpreme 
Court  against  the  Delaware  &  Atlantic  Telegraph  &  Telephone 
Company,  Joseph  Q.  Williams,  receiver  of  the  Franklin  Electric 
Light  Company,  and  Thomas  Robb,  executor  of  William  P.  Robh, 
deceased,  for  tbe  possession  of  a  plot  of  land  five  feet  square  withio 
the  limits  of  Washington  and  Jefferson  streets,  in  the  city  of  Cape 
May.  The  receiver  did  not  plead,  but  the  telegraph  company  and 
Rohb  each  pleaded  not  guilty.  At  the  trial  in  the  Cape  May  Cir- 
cuit of  the  issues  thus  raised  the  facts  appeared  as  follows:  The 
plaintiff,  as  owner  of  tbe  land  abutting  upon  the  streets, 
owned    also    the    locus    in    quo,    subject    to    the    public    ease- 
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ment     Under  an  ordinance  and  a  contract  between  the  city  of 
Cape  May  and  the  Franklin  Electric  Light  Company,  dated  No- 
vember 30,  1897,  and  running  to  July  23,  1902,  the  company  be- 
came bound  to  light  the  streets  of  the  city  with  electricity,  and  to 
furnish,  erect,  and  maintain  all  necessary  poles,  wires,  eta ;  the 
location  and  erection  of  the  appliances  in  the  streets  being  subject 
to  the  approval  of  tiie  city  council.    Accordingly  a  pole  was  placed 
about  the  center  of  the  locus  in  quo,  and  wires  strung  thereon.    In 
June,  1899,  the  electric  company  had  passed  into  the  hands  of  a 
receiver,  and,  the  pole  being  then  in  poor  condition,  the  receiver 
permitted  the  telegraph  company  to  erect  a  new  pole  in  its  stead, 
and  to  string  thereon  a  telephone  wire ;  the  pole,  however,  to  be  the 
property  of  the  electric  company.     Afterwards,  by  virtue  of  an 
order  of  the  coxirt  of  chancery,  the  plant  of  the  electric  company 
was  turned  over  by  the  receiver  to  the  defendant  Robb,  and  when 
this  suit  was  brought  he  was  carrying  out  the  contract  with  the  city 
for  lighting  the  streets,  and  for  that  purpose  he  was  in  possession 
and  use  of  the  pole  and  some  of  the  wires.    Other  wires  on  the  pole 
were  used  by  him  for  private  lighting,  and  the  telegraph  company 
was  using  its  wire  for  telephone  purposes.    On  this  state  of  facts 
the  trial  court  directed  a  verdict  for  the  plaintiff  against  the  tele^ 
graph  company,  of  which  no  complaint  is  now  made;  and  also 
directed  a  verdict  in  favor  of  Eobb  for  so  much  of  the  land  as  was 
occupied  by  the  pole,  and  instructed  the  jury  to  find  further  in  his 
favor  for  so  much  of  the  land  around  the  pole  as  they  should  think 
reasonably  necessary  to  be  used  in  maintaining  and  taking  care  of 
the  pole.    To  such  direction  and  instruction  the  plaintiff  excepted, 
and,  the  jury  having  found  Eobb  not  guilty,  the  plaintiff  seeks  to 
reverse  the  consequent  judgment. 

Before  considering  the  special  aspects  of  the  controversy,  it  may 
he  helpful  to  advert  to  the  real  nature  of  an  action  of  ejectment. 
Originally  it  was  designed  to  recover  only  damages  for  the  wrong- 
ful ejection  of  the  plaintiff  from  the  possession  of  land  in  which  he 
had  a  term  of  years.  Later  the  recovery  was  extended  to  the  pos- 
aeaaion  of  the  land.  To  succeed,  the  plaintiff  was  required  to  prove 
a  lease  to  himself  for  a  term  of  years,  made  by  a  lessor  entitled  to 
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the  possesaion,  and  on  the  land  when  the  lease  was  made,  his  entry 
under  thp  !ra»e,  and  ouater  by  the  defendant.  The  action  was 
usually  iuritliuted  against  a  person  not  interested  in  the  land,  called 
the  "  casual  ejector,"  who  gave  notice  of  the  suit  to  the  actual  poa- 
«essor,  and  lie,  on  application  to  the  court,  was  substituted  as  de- 
fendant. But,  as  a  condition  of  such  substitution,  the  court  re- 
quired him  to  stipulate  that  at  the  trial  he  would  confess  the  lease, 
entry,  and  misfer  allied  by  the  plaintiff,  thus  leaving  the  only  fact 
to  be  proved  by  the  plaintiff  the  title  of  bis  lessor.  If,  however, 
the  claim  of  the  applicant  was  such  as  would  not  warrant  him  in. 
ousting  the  plaintiff,  and  yet  would  justify  his  own  possession,  as  if 
he  claimed  only  a  joint  tenant  with  the  lessor,  then  he  stipuUted  to 
confess  oustr  r  of  the  plaintiff  only  in  case  the  plaintiff  should  prove 
Ktual  ouskr  of  the  lessor.  If,  at  the  trial,  the  plaintiff  showed 
juch  title  ill  his  lessor  as  made  the  confessed  ouster  wrongful;  or 
if,  when  ouster  was  only  conditionally  confessed,  he  showed  an 
actual  ouster  of  the  lessor,  or  a  title  against  which  any  possession 
\>y  the  defendant  was  wrongful, — then  he  recovered  damages  and 
possession ;,  otherwise  his  suit  failed.  Thus  the  technical  issue  in 
the  case  wns  always  whether  the  defendant  had  wrongfully  ousted 
tbe  plaintiff.  Under  our  statute  the  technical  issue  remains  the 
same,  although  presented  by  a  different  procedure.  The  real  claim- 
ant, the  old  lessor,  is  the  plaintiff,  and  his  complaint  is  that  the  de- 
fendant wrongfully  deprives  bim  of  possession.  The  defendant-  is 
tlie  real  counter-claimant,  and  if  he  means  to  defend  absolutely  be 
pleads  not  guilty,  and  by  that  plea  admits  a  possession  or  claim  of 
title  which  should  exolude  or  oust  the  plaintiff ;  while,  if  he  meaiu 
to  defend  only  for  a  possession  or  claim  of  title  which  does  not  ei- 
clude  the  plnintiff, — e.  g.,  as  joint  tenant  with  bim, —  he  must  give 
notice  with  his  plea  that  be  admits  the  right  of  the  plaintiff  to  an 
undivided  share  of  the  land  and  denies  actual  ouster.  Combi  v- 
Brown,  21*  X.  J.  Law,  36.  Then  if,  at  the  trial  on  tbe  simple  pies, 
tbe  plaintiff  .'^hows  a  title  against  which  the  defendant's  exclusive 
possession  or  claim  would  be  wrongful,  or,  on  the  plea  and  notice, 
he  shows  an  actual  ouster,  wrongful  in  view  of  his  admitted  ri^t, 
or  a  greater  right,  ^ich  makes  the  defendant's  possession  a  wron^- 
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ful  ouster,  the  plaintiff  will  be  entitled  to  judgment;  otherwise 
not    In  the  present  case^  the  locvs  in  quo  being  within  the  limits 
of  public  streets,  a  preliminary  question  arises  whether  the  plain- 
tiff, as  owner  of  the  soil,  has  such  a  right  of  possession  as  is  capable 
of  supporting  the  action  of  ejectment  In  President,  etc.,  of  City  of 
Cincinnati  v.  White's  Lessee,  6  Pet  431,  8  L.  Ed.  452,  Mr.  Justice 
Thompson  urged  with  much  force  the  negative  of  this  query ;  but 
in  New  Jersey  the  affirmative  must  be  regarded  as  settled  by  the  de- 
cision of  this  court  reversing  the  judgment  of  the  Supreme  Court  in 
WrigfW  V.  Carter,  27  N.  J.  Law,  76.    See  State  v.  Laverick,  34  N". 
J.  Law,  207 ;  Burnet  v.  Crane,  56  N.  J.  Law,  288.    The  plea  of  the 
defendant  Robb  is  simply  not  guilty ;  i.  e,,  that  he  has  a  possession 
or  claim  which  rightly  excludes  the  owner  of  the  soil.    It  is  estab- 
lished by  express  decision  in  this  State  that  the  public  corporation, 
which  represents  the  public  right  to  the  use  of  streets,  may  main- 
tain ejectment  against  any  person,  even  the  owner  of  the  soil,  who 
occupies  a  street  in  a  manner  inconsistent  with  the  public  use. 
Hoboken  Land  £  Improvement  Co.  v.  Mayor,  etc.,  of  City  of  Ho- 
hcken,  36  N.  J.  Law,  540.    From  this  it  logically  follows  that  the 
owner  of  the  soil  cannot  maintain  ejectment  against  such  public 
corporation  occupying  the  street  within  the  limits  of  the  public 
right    This  was  so  adjudged  by  the  Federal  Supreme  Court  in 
President,  etc.,  of  City  of  Cincinnati  v.  White's  Lessee,  6  Pet,  431, 
8  L  Ed.  452,  and  Barclay  v.  Howell's  Lessee,  6  Pet.  498,  8  L.  Ed. 
477,  cases  which  are  cited  with  evident  approval  by  Mr.  Justice 
Depue  mHoboken  Land  <&  Improvement  Co.  v.  Mayor,  etc.  of  City 
of  Hohoken,  supra.     The  same  exemption  from  successful  attack 
must  be  conceded  to  the  agencies  through  which  the  public  corpora- 
tion exercises  its  rights,  whether  those  agencies  be  designated  by 
employment  or  by  contract ;  for  its  rights  would  be  fruitless  if  they 
could  not  be  used  to  protect  the  individuals  through  whom  they 
niay  be  lawfully  exercised,  and  without  whose  intervention  the  cor- 
poration could  not  enjoy  them.    One  of  the  rights  belonging  to  the 
corporation  is  to  occupy  the  streets  with  poles  and  wires  for  public 
lighting.    This  right  was  expressly  conferred  by  Act  May  22,  1894 
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(P.  L,  1894,  p.  477),  accordiog  to  which  it  may  be  exerciaed  either 
dirpctly  by  Uie  city  itself  or  indirectly  through  parties  oontracting 
with  the  city,  and  is  not  coBditioned  upon  consent  of  the  owner  of 
tlie  soil.  Meyers  v.  Electric  Co.,  63  N.  J.  Law,  573,  44  AtL  "U 
Wlitn  the  ooDtract  under  which  Robb  claims  was  made,  this  statute 
was  in  complete  force;  and,  although  "An  act  concerning  town- 
ships," approved  March  24,  1899  (P.  L.  1899,  pp.  372,  476),  at 
tempts  to  repeal  it,  yet,  aa  the  title  of  this  act  limits  its  operation 
to  townships,  the  statute  still  remains  effective  in  cities.  So  fir, 
thtrefore,  as  Bobb  occupied  the  streets  with  poles  and  other  ap- 
pliiuices  for  public  lighting,  and  theireby  excluded  the  plaintiff,  the 
ouster  was  not  tortious,  and  a  verdict  of  not  guilty  was  properlj 
directed. 

I3ut  the  defendant  pleaded  not  guilty  for  the  entire  locus  in  qvo, 
and  we  must  consider  whether,  outside  of  the  space  occupied  b; 
iXwity  appliances  for  public  lifting,  be  has  shown  a  right  to  isx 
exclusive  possession  which  his  plea  seta  up.  No  color  of  ri^tis 
shi'wu  for  maintaining  apparatus  for  public  lifting,  and  as  to  the 
wire  strung  for  that  purpose  the  defendant  was  clearly  guilty.  The 
ptuintiff  urges  that  the  wrongful  use  of  liie  pole  to  sustain  this  vire 
shuiild  be  visited  with  the  forfeiture  of  the  entire  ri^t;  butve 
find  no  ground  for  such  contention.  Such  a  judgment  would  ii>- 
Hiot  a  loss  upon  the  public  for  the  private  fault  of  one  of  its  instiu- 
iiuiits.  TTie  plaintiff  does  not  need  such  rigor  for  his  protection. 
So  far  as  the  appliances  are  not  used  for  public  purposes,  this  suit 
will  result  in  abating  them  ;  so  far  as  those  required  for  public pu^ 
posfs  have  been  wrongfully  used,  the  plaintiff  can  be  compensit^J 
bv  ;ni  action  on  the  case  for  damages,  and  equity  will  restrain  their 
misuse  in  the  future. 

TJiere  remains  for  consideration  the  defendant's  claim  to  tl» 
land  around  the  pole  and  appliances,  found  by  the  jury  to  te  m^ 
essary  for  his  use  in  maintaining  them.  The  ri^t  to  use  that  lana 
for  .'iuch  a  purpose  did  not  justify  the  exclusive  possession  admittfil 
by  the  plea.  It  was  only  the  right  enjoyed  by  every  member  of  the 
coininunity  while  in  actual  use  of  the  street  It  was  disoontiDDODi, 
end  lacked  the  permanent  and  exclusive  characteristics  which  are 
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necessary  to  support  or  defend  an  action  of  ejectment.  As  a  per- 
sonal right,  it  was,  in  essence,  like  a  private  ri^t  of  way,  which 
cannot  constitute  a  defense  in  an  action  of  ejectment  brought  by 
the  owner  of  the  soil.  Burnet  v.  Crane,  56  N.  J.  Law,  285,  28  Atl. 
591,  44  Am.  St.  Rep.  395.  The  proper  conduct  of  the  trial  at  the 
circuit  required  a  verdict  that  the  defendant  Eobb  was  not  guilty 
as  to  that  part  of  the  locus  in  quo  which  was  actually  occupied  by 
the  pole  and  other  appliances  used  for  public  lighting,  and  that  as 
to  the  residue  he  was  guilty. 

The  present  judgment  should  be  reversed,  and  a  venire  de  novo, 
awarded. 
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OMo;  Supreme  Oourt. 

1.  Tulb  or  cttt  in  stbebts. — ^The  title  which  a  mmilcipal  corporation  ac- 

quires, under  section  200 1,  Rev.  Stat.,  to  Btreets  dedicated  by  a  proprietor 
who  subdivides  lots  for  sale,  is  held  for  the  use  of  the  public  for  street 
purposes. 

2.  OOKPENSAiicyN  TO  ABUTTING  OWNERS. — ^An  owner  of  a  lot  abutting  on  such 

street  has  a  property  interest  in  the  street  in  front  of  his  lot,  which  can- 
not be  taken  against  his  will,  excej^t  upon  the  terms  provided  by  the  con- 
stitution, vi2.,  that  a  compensation  shall  first  be  made  in  money,  or  by  a 
deposit  of  money.    Crwffford  v.  Village  of  Delaware,  7  Ohio  St.  469;  Cin- 
eintiati  A  B.  P,  Ave,  8t,  Rjf.  Co.  v.  Village  of  Cumtnin^ville,  14  Ohio  St. 
623;  and  Railway  Co.  v.  LoAcrenoe,  3S  Ohio  St.  41,  43  Am.  Rep.  419,  ap- 
proved and  followed. 
^'  Use  bt  pbivatb  uohting  company  is  a  divebsion. — ^The  placing  by  a 
private  lighting  company  of  poles  at  the  curb  in  a  street,  and  the  string- 
ing thereon  of  electric  light  cable  lines  and  wires  for  the  purpose  of  fur- 
nishing light  and  energy  to  private  takers,  is  a  diversion  of  the  street 
from  the  purposes  to  which  it  was  dedicated,  and  is  a  taking  of  the  prop- 
erty of  the  abutting  owner,  within  the  meaning  of  section  19  of  the  bill 
of  rights.    And  such  placing  of  poles,  lines,  and  wires  is  none  the  less  an 
^nthorized  taking,  even  though  it  be  consented  to  by  the  city  authorities. 
4.  IivjXTiVGTioN  BB8TBAINING  USE. — And  where  it  appears  that  the  acts  of  the 
lighting  company  in  so  placing  its  poles,  lines,  and  wires  were  done 
without  the  knowledge  or  consent  of  the  lot  owner,  and  that  their  main- 
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tenance  will  work  injurj  to  bis  prt^r^,  appreciable  in  chtncter  and 
amount,  such  owner  baa  a  right  to  an  iDJunctitm  against  BUch  maintenr 
ance,  and  ao  order  for  removal. 
(iSfllabuB  b7  tbe  court.) 

Error  by  plaintiff  from  judgment  for  defendant  Decided  April 
22,  VJO-2  ;  reported  66  Ohio  St  166,  64  N.  E.  141. 

G.  J.  Marriott,  for  plaintiff  in  ertot. 

Paul  Janes,  for  defendant  in  error. 

Opinion  by  Sfeab,  J. : 

Tlie  determination  of  the  ri^ts  of  the  partieB  in  this  c&se  in- 
volves an  inquiry  respecting  the  intereat  which  the  owner  of  land 
abutting  on  the  streets  of  a  municipality  has  in  those  streets.  As 
to  country  hi^ways,  it  seems  to  be  settled  in  this  State  that,  ^iie 
the  public  has  the  ri^t  of  improvement  and  uninterrupted  travel, 
the  abutting  owner  has  the  right  to  all  uses  of  the  land  not  incon- 
siateut  with  this  right  of  travel  and  improvement  The  sobject  is 
considered  anew,  as  to  such  highways,  in  the  case  of  Schaaf  v.  Ba^ 
traij Co., GQOhioSt  215,  64  N.  E.  145,  reported  contemporaneouslj 
with  this  case,  where  it  is  held,  in  substance,  that  an  interurban 
railroad  on  the  side  of  a  country  highway,  to  be  constructed  and 
operated  in  the  manner  therein  described,  is  an  additional  burden, 
and  an  interference  with  the  right  of  the  owner  of  abutting  lands, 
and  that  such  owner  is  entitled  to  an  injunction  to  prevent  the  ooa- 
struction  until  such  right  has  been  legally  appropriated ;  and  it  is 
unneeeasary  to  do  more  here  than  to  refer  to  diat  case.  It  is,  how- 
ever, insisted  that  even  if  it  be  conceded  that,  as  to  country  fair- 
ways, the  abutter  is  the  owner  of  the  fee  to  the  middle  of  the  road, 
and  therefore  has  peculiar  rights  therein,  yet  rules  applicable  to 
such  a  situation  will  not  apply  to  the  case  of  city  streets,  where, 
under  the  statute,  the  fee  is  in  the  city.  No  special  finding  appears 
in  the  record  as  to  the  dedication  of  Bryden  road  and  Irvine  street. 
but  it  is  presumed  that  Parsons'  addition  was  platted  and  recorded 
(in  accordance  with  the  statute.    The  statutory  provision  respectins; 
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the  effect  of  such  dedication  is  found  in  section  2601^  Eev.  St.,  and 
is  a  substantial  reproduction  of  the  provision  of  section  6  of  the 
Act  of  March  3,  1831  (Swan  &  C.  St.  p.  1483).    It  is  as  follows: 
"  And  thereupon  the  map  or  plat  so  recorded  shall  be  deemed  a 
sufficient  conveyance  to  vest  in  the  municipal  corporation  the  fee 
of  the  parcel  or  parcels  of  land  designated  or  intended  for  streets, 
alleys,  ways,  commons  or  other  public  uses,  to  be  held  in  the  cor- 
porate name  in  trust  to  and  for  the  uses  and  purposes  in  the  instru- 
ment set  forth  and  expressed,  designated,  or  intended."    It  seems 
plain  that  the  effect  of  the  provision  is  not  to  vest  in  the  municipal- 
ity a  fee  simple  absolute  in  the  streets,  but  only  a  determinable  or 
qualified  fee,  and  that  what  is  granted  to  the  city  is  to  be  held  in 
trust  for  the  uses  intended,  viz.,  for  street  uses,  and  street  uses  only. 
Sudi  title  would  be  adequate  to  clothe  the  municipality  with  power 
to  fully  perform  its  statutory  duty  toward  such  streets,  viz.,  to  keep 
the  same  open,  in  repair,  and  free  from  nuisance,  and  for  all  inci- 
dental street  purposes.     The  limitation  upon  the  title  necessarily 
implies  that  there  is  a  substantial  interest  not  conveyed.    Naturally 
it  would  be  presumed  that  the  right  of  reverter  would  remain  either 
in  the  original  proprietor,  or  would  pass  to  and  vest  in  the  owners 
of  the  abutting  lots.    That,  as  between  these  two  classes,  the  inter- 
est is  in  the  owner  of  the  abutting  lots,  was  held  by  this  court  in 
Stephens  v.  Taylor,  51  Ohio  St.  593,  where  a  street  had  been  va- 
cated by  the  city,  and  the  question  presented  was  whether  the  fee 
reverted  to  the  heirs  of  the  original  owner  who  dedicated  the  street, 
or  to  the  owners  at  the  time  of  the  vacation  of  the  lands  abutting. 
No  report  of  the  case  was  made  by  this  court,  but  it  will  be  found 
folly  reported  by  the  Circuit  Court,  opinion  by  Shearer,  J.,  in 
Stevens  v.  Shannon,  6  Ohio  Cir.  Ct  R.  142.    The  same  principle 
is  announced  in  Manufacturing  Co.  v.  Beatty,  65  Ohio  St.  264,  62 
N.  E.  341.    That  this  interest  is  a  private  right  of  the  nature  of  an 
incorporeal    hereditament,    legally    attached    to    the    contiguous 
grounds  and  the  erections  thereon,  has  been  so  frequently  held  by 
this  court  that  extended  repetition  would  not  be  a  justifiable  use 
of  space.    It  suffices  to  refer  to  Crawford  v.  ViUage  of  Delaware, 
1 0hio  St.  459,  469 ;  Cincinnati  &  8.  P.  Ave.  St.  Ry.  Co.  v.  Village 
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of  Cummingsville,  14  Ohio  St.  523 ;  Ratlimy  Co.  v.  Lawrence,  38 
Ohio  St.  41,  43  Am.  Eep.  419.  It  would  seem  to  follow  from  the 
foregoing  that,  for  practical  purposes,  there  is  do  substantial  differ^ 
ence  in  the  ri^t  of  the  owner  of  lands  abutting  upon  a  oountrj 
highway  in  such  hi^wa;,  and  that  of  the  owner  of  a  lot  abnttiiig  on 
a  citv  street  in  such  street  In  the  one  ctae,  where  the  fee  is  in  the 
landowner,  his  rights  in  and  over  the  streets  are  in  their  nature 
legal,  while,  if  the  fee  be  in  the  public,  the  lawful  rij^ta  of  the 
abutting  owners  are  in  their  nature  equitable  easements.  In  both 
situations  the  right  of  the  public  is  for  road  or  street  purposes,  and 
is  neceaaarily  limited  to  such  control  aa  is  necessary  to  accomplish 
those  purposes.  As  to  country  highways,  that  object  is  accom- 
plished ordinarily  by  securing  free  passage  for  travel  and  reason- 
able maintenance  and  repair,  while  as  to  city  streets  the  necessarr 
uses  and  consequent  control  is  the  same,  viz.,  for  street  purposea. 
The  question  has  been  a  subject  of  much  contention  and  of  con- 
trary decisions,  but  the  conclusion  above  stated  is,  we  think,  sup- 
ported by  the  better  reason,  as  it  is  by  abundant  authority.  See 
Dill.  Mun.  Corp.  sees.  656a,  656b,  664a;  Story  «.  RaHroad  Co., 
90  N.  T.  122,  43  Am.  Rep.  146;  LoAr  v.  BmXway  Co..  104  N.  Y. 
268, 10  N.  E.  528,  and  authorities  there  cited ;  also  Barney  v.  Keo- 
kuk, 94  U.  S.  324,  24  L.  Ed.  224 ;  and  Railway  Co.  v.  Lawrence, 
supra. 

It  would  be  idle  now  to  discuss  at  length  the  character  of  this 
right  of  the  owner  of  abutting  land  in  the  street.  By  repeated  ad- 
judications it  is  declared  to  be  a  ri^t  which  attaches  to  his  prop- 
erty, and  as  expressed  by  Swan,  3.,  in  the  Village  of  Delaware  case, 
supra,  and  quoted  by  Ranney,  J.,  in  the  Village  of  Cwmaninsvilit 
cane,  supra,  and  by  White,  J.,  in  the  Lawrence  case,  supra,  is  "  as 
niueli  property  as  the  lot  itself."  And  if,  as  held  by  these  adjudica- 
tions, tbe  owner's  ri^t  in  the  street  is  to  be  treated  as  propertv, 
the  only  remaining  question  is  whether  or  not  the  acts  of  the  de 
fcndnnt  complained  of  constitute,  in  an  essential  degree,  a  taking 
of  that  property,  within  the  meaning  of  the  Constitution.  And 
here  we  inquire,  what  is  meant  by  the  word  "  property  V  If,  as 
was  ouce  understood,  and  is  still  understood  by  some,  it  means  only 
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a  corporeal  thing,  as  a  horse  or  a  piece  of  land,  then  a  negative 
answer  to  the  question  would  seem  to  follow.  If,  however,  the  true 
meaning  is  the  right  of  property  in,  and  dominion  over,  the  specific 
thing,  then  we  would  seem  to  be  led  to  a  different  answer.  That 
the  latter  meaning  is  the  true  one  appears  now  to  be  the  settled 
doctrine.  Under  this  definition  the  word  "  property  '^  is  held  to 
denote  certain  rights  in  things  which  pertain  to  persons,  and  which 
are  created  and  sanctioned  by  law.  They  are,  as  stated  by  one 
writer: 

"The  right  of  user,  the  righi  of  excTiuIon;  and  the  right  of  dispositioii. 
...  A  person's  right  of  property  in  things,  therefore,  consists  of  the  right 
to  possess,  use,  and  dispose  thereof  in  such  manner  as  is  not  inconsistent 
with  law."    Lewis,  Em.  Dom.  sec.  54,  and  authorities  cited. 

As  put  by  Shaw,  C.  J.,  in  Old  Colony  &  F.  R.  B.  Co.  v.  Inhabit 
tmts  of  PlymotUh  Co.,  14  Gray,  161 : 

''The  word  'properly,'  in  the  tenth  section  of  the  hill  of  rights,  which  pro- 
^des  that,  whenever  the  public  exigencies  require  that  the  property  of  any 
individual  shall  be  appropriated  to  public  uses,  he  shall  receive  a  reasonable 
compensation  therefor,  should  have  such  a  liberal  construction  as  to  include 
every  valuable  interest  which  can  be  enjoyed  as  property,  and  recognised  as 
■uch." 

And  that  this  is  the  meaning  intended  by  the  previous  adjudica- 
tions of  this  court  which  have  been  cited,  we  think  there  can  be  no 
reaaonable  doubt. 

Coming  now  to  the  question  of  taking,  it  is  to  be  admitted  that  it 
has  been  held  necessary  to  the  idea  of  a  taking  that  there  must  be  an 
exclusive  appropriation ;  a  physical^  tangible  appropriation  of  the 
property  of  another ;  a  taking  the  property  altogether.  This  is  the 
doctrine  announced  in  Hurt  v.  City  of  Atlanta^  100  6a.  274,  28  S. 
E.  65,  and  some  other  cases.  But  the  rule  more  frequently  held, 
and  we  think  the  more  enlightened  rule,  is  that  this  limitation  of 
^e  term  "  taking "  to  the  actual  physical  appropriation  of  the 
corpus  is  too  narrow  a  construction  to  meet  the  demands  of  justice, 
a^d  that,  from  the  very  nature  of  the  right  of  user  and  exclusion, 
it  is  evident  that  they  cannot  be  materially  abridged  without  neces- 
sarily taking  the  owner^s  property ;  for,  if  the  right  of  user  is  an 
essential  element  of  ownership, then  whatever  physical  interference 
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annuls  this  rig^t  takes  property.  See  Lewis,  Em.  Dom.  sec.  58 ; 
PearsaU  v.  Supervisors,  74  Mich.  558,  42  N.  W.  77,  4  K  R.  A. 
193;  Booming  Co.  v.  Jarvis,  30  Mich.  308;  Eaton  v.  Railroad,  51 
N.  II.  504,  12  Am.  Rep.  147;  Thompson  v.  Improvement  Co.,  54 
N.  1 1.  545 ;  Arimond  v.  Canal  Co.,  31  Wis.  316.  The  doctrine  is 
not  better  stated  than  by  tJie  Supreme  Court  of  the  United  States 
(opinion  by  Mr.  Justice  Miller)  in  PumpeUy  v.  Canal  Co.,  13 
Wall.  166,  20  L.  Ed.  557,  in  discussing  the  law  of  eminent  do- 


"Thf  TODstitutioaal  provisions  of  the  United  8t»tee  and  of  the  seTeril  Suta 
wltLi'li  ilettare  that  privste  property  shall  not  be  taken  for  public  Dw  with- 
out jii'-t:  Mmpenaatioa  were  intended  to  establish  this  principle  beyood  legis- 
lative I  ontrol.  It  iB  not  necessary  that  property  should  be  absolutely  taken, 
in  till'  narrowest  sense  of  that  word,  to  bring  the  caM  within  the  protection  (rf 
tbiH  ii'[i^titutional  provision.  There  may  be  such  a  serious  interruptiOD  to  the 
coniitiuii  and  necessary  use  of  property  as  will  be  equivalent  to  a  taking  within 
the  iiiuaning  of  the  Constitution." 

Ami  when  we  hold,  as  we  do,  that  the  property  interest  whidi  is 
here  defined  is  protected  by  the  Constitution  (article  1,  section  19), 
whicli  providea  that  private  property  shall  ever  be  held  inviolate, 
and  when  taken  for  public  use,  except  in  time  of  war  or  other  pub- 
lic exigency,  iKimpensation  therefor  shall  first  be  made  in  money, 
or  tir^t  secured  by  a  deposit  of  money,  as  well  as  by  section  5  of 
artiele  13,  which  provides  that  "  no  right  of  way  shall  be  appro- 
priated to  the  use  of  any  corporation  until  full  compensation  there- 
for be  first  made  in  money,  or  first  secured  by  a  deposit  of  money." 
etc.,  we  but  follow  the  law  as  laid  down  by  our  predecessors  in  the 
eases  cited,  and  followed  in  many  adjudications  in  more  recent 
yearri.  And  if  the  owner's  ri^t  in  the  street  be  property,  as  here- 
inbefore defined,  and  as  such  is  protected  by  the  Constitution,  it 
inevitably  follows  that  the  attempt  by  a  private  corporation,  in  or 
der  tu  accomplish  its  own  private  business  purposes,  to  invade 
that  right  by  placing  in  the  street  in  front  of  the  lot  permanent 
erectinna,  which  will  in  any  appreciable  degree  impair  the  owner's 
acce&H  to  the  lot,  or  otherwise  interfere  with  the  full  enjoyment  of 
the  lot  for  all  purposes  to  which  it  is  adapted,  or  of  the  street  itself, 
Buch  an  invasion  is  an  attempted  taking.     It  is  a  diversion  of  the 
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use  of  the  street  from  the  purposes  originally  designed  for  it,  and 
if  it  can  be  taken  at  all,  as  against  the  will  of  the  owner,  it  must  be 
upon  the  terms  prescribed  by  the  Constitution.    To  the  Ohio  decis- 
ions already  cited  may  be  added  as  bearing  generally  on  the  sub- 
ject: Cincinnati  Inclined  Plane  By.  Co.  v.  Telegraph  Ass'n,  3  Am. 
ElectL  Cas.  443,  48  Ohio  St  390,  27  N.  E.  890,  12  L.  R  A.  534, 
29  Am.  St  Eep.  559;  Railway  Co.  v.  Campbell,  51  Ohio  St  328, 
37  N.  E.  266 ;  Daily  v.  State,  5  Am.  ElectL  Cas.  186,  51  Ohio  St 
348,  37  N.  E.  710,  24  L.  R  A.  724,  46  Am.  St  Eep.  578 ;  Kramer 
V,  Railway  Co.,  53  Ohio  St  436 ;  also  Craig  v.  Railroad  Co.,  39 
X.  Y.  404 ;  DilL  Mun.  Corp.  sec  698a ;  Backvs  v.  City  of  Detroit, 
49  Mich.  110, 13  N.  W.  380,  43  Am.  Rep.  447 ;  Pierce,  R.  R  241 ; 
Broome  v.  Telegraph  Co.,  2  Am.  ElectL  Cas.  259,  42  N.  J.  Eq. 
141,  7  AtL  851;  Palmer  v.  Electric  Co.,  7  Am.  ElectL  Cas.  298, 
158  N.  Y.  231,  52  N.  E.  1092,  43  L.  R  A.  672,  Carpenter  v.  Elec- 
tric Co,,  7  Am.  ElectL  Cas.  312,  178  IlL  29,  52  N.  E.  973,  43  L. 
R.  A  645,  69  Am.  St  Rep.  286 ;  Light  Co.  v.  Hart,  1  Pa.  Dist  R 
571 ;  Tiffany  v.  IlkundruUing  Co.,  1  Am.  ElectL  Cas.  629,  51  N.  Y. 
Super.  Ct  280;  Crosw.  Electricity,  sec.  126;  and  Lewis,  Em. 
Dom.  sec.  131. 

Nor  can  it  avail  defendant  that  the  city  of  Columbus  has  given 
consent  to  its  use  of  these  streets, — and  we  do  not  undertake  to  de- 
termine here  whether  such  consent  has  or  not  been  legally  given ; 
for  the  city  has  and  can  have  no  power  to  legalize  or  sanction  such 
taking.    The  electric  lighting  by  defendant  is  not  of  the  streets  and 
for  the  city.     It  is  wholly  for  private  use.    Hence  it  is  a  private 
purpose,  and  is  not  a  street  purpose  in  any  aspect  of  it    Its  use  of 
4ese  streets  is  not  such  as  was  contemplated  by  the  original  dedica- 
tion.   On  the  contrary,  the  maintenance  of  its  structures  devolves 
new  burdens  upon  the  land, — ^burdens  calculated  to  materially  im- 
pair the  rights  of  the  owner  in  the  street.    The  plaintiff's  evidence 
tends  to  show  that  the  impairment  of  the  value  of  plaintiff's  lot 
would  be  serious,  and  no  evidence  was  offered  by  defendant  to  the 
contrary.    If  the  company  has  the  right  to  plant  two  poles,  with 
nuic  electric  lines  or  wires,  it  has  by  the  same  authority  the  right 
to  plant  twenty  poles  with  ninety  wires.    It  is  a  question  of  right, 
^i  right  only.    We  are  not  required  to  determine  whether  the  im- 
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painiient  vill  be  much  or  little.  If  it  is  appreciable  in  diancter 
and  aTDount,  tbe  plaiotiff  is  eatitled  to  relief. 

Xur  is  the  defendaot's  contention  aided  by  its  contract  with  tbe 
city  f'lr  the  placing  of  the  fire-alamr box  upon  its  iron  pole.  The 
finding  ahows  that  such  pole  is  not  necessary  for  the  city's  use,  and 
that  a  post  much  less  objectionable  in  character,  or  a  pole  main- 
tained at  a  point  where  it  would  be  likely  to  cause  less  obstruction 
to  access,  would  serve  the  city  juat  as  well.  It  is  to  be  bonie  in 
mind  that  the  city's  control  of  the  streets  is  oMifined  to  street  pur- 
poses, and  is  not  for  general  municipal  purposes.  The  distinddon 
is  obvioas.  The  primary  object  of  highways  is  for  public  travel. 
As  expressed  by  Dickman,  J.,  in  CiTunnnati  Inclined  Plane  Ry. 
Co.  V.  Telegraph  Aaa'n,  supra,  "  the  primary  and  dominant  pui^ 
pose  of  their  establishment  was  to  facilitate  travel  and  transporta- 
tion." Whatever  is  a  necessary  incident  to  that  use,  tbe  city  may 
provide.  Sewers,  for  instance,  drain  the  surface  water,  and  &W 
relievo  tbe  streets  from  impairment  and  destruction,  and  in  thii 
respect  sewers  are  for  a  street  purpose,  while  in  addition  they  may 
drain  abutting  property,  thus  tending  to  promote  the  public  health, 
and  iu  this  respect  they  serve  a  municipal  purpose.  The  same  may 
be  said  as  to  water  supply  for  cleansing  and  sprinkling  the  streets, 
and  by  owners  of  property  abutting  for  cleaning  and  domestic  uses, 
and  for  the  extinguishment  of  fires.  Li^t,  also,  is  necessary  for 
street  purposes,  and  is  convenient  for  the  use  of  citizwis,  thus  serv- 
ing two  uses, — one  a  street  purpose,  and  the  other  a  municipal  pur- 
pose. But  a  fire-alarm-  apparatus  is  strictly  a  municipal  conven- 
ience. It  does  not  enter  necessarily  into  the  control  of  streets.  So 
ia  would  seem  that  the  city's  ri^t  to  maintain  a  pole  for  fire-alarm 
purposes  may  not  be  entirely  clear,  although  we  are  not  called  upon 
in  this  case  to  pass  upon  that  t^uestion,  and  do  not  undertake  to 
do  so. 

The  right  of  the  abutting  owner  to  the  unimpaired  use  of  the 
stroci,  and  to  be  compensated  for  new  and  additional  burdens  im- 
posed by  diversion  of  the  street  to  new  uses,  is  recognized  and  en- 
forceJ  by  a  number  of  sections  of  our  Revised  Statutes,  whidi, 
without  quoting  their  provisions,  are  here  cited  for  reference,  vit, 
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sections  3456,  3457,  and  6448.  They  are  cited  only  as  showing  a 
legislative  purpose  to  conserve  the  rights  of  abutting  owners. 

From  the  foregoing  it  results  that  the  conclusion  of  law  found 
by  the  Circuit  Court  is  an  erroneous  one ;  that  the  holding  of  the 
Common  Pleas  is,  under  the  admitted  facts,  the  true  rule ;  and  that 
the  plaintiff  is  entitled  to  the  remedy  accorded  by  the  latter  court. 
A  judgment  for  plaintiff  will  therefore  be  entered  here,  perpetu- 
ally enjoining  the  maintenance  of  the  poles  and  wires  complained 
of,  and  a  mandatory  injunction  ordered,  requiring  their  removal 

Judgment  accordingly. 

Williams^  C.  J.,  and  Bubket,  Davis,  and  Pmce,  JJ.,  concur. 


Bii^ts  mt  abvttias  owmera  to  ooatpeaMiUoa  tov  mae  of  streets  hj 

•ImMo  Ui^t  ooaipaaiofl. — ^The  weight  of  authority  is  in  favor  of  the  prof- 

odtioa  that  the  maintenance  of  poles  and  wires  of  an  electric  light  system  for 

the  purpoee  of  lighting  the  streets  of  a  city  is  a  public  use,  and  not  incon- 

•itteat  with'  the  terms  of  the  trust  und^r  which  the  municipality  holds  the  fee 

of  the  streets.    The  erection  and  maintenance  of  such  poles  and  wires  is  not, 

theieioTe,  an  additional  servitude  upon  the  street,  and  an  abutting  owner  is 

not  entitled  to  compensation.     Tutile  v.  Brush  Elect.  Ill  Co.,  1  Am.  Electl. 

Cu.  SOS,  50  N.  T.  Super.  Ot.  464;  Peopte  ex  rel  MoManua  v.  Thompeon,  1  Am. 

SlecU.  Oas.  654,  65  How.  Pr.    (N.  Y.)    407;  Johnson  v.  Thomson-Houston 

Bleot,  Co.,  8  Am.  ElecU.  Cas.  203,  54  Hun  (N.  T.),  469,  7  N.  Y.  Supp.  716; 

Ek^.  ConstruHion  ^'%  v.  Heffeman,  3  Am  Electl  Cas.  207,  5S  Hun  (N.  Y.), 

^,  12  N,  Y.  Supp.  336;  Consumers'  Gas  d  Elect.  L.  Co.  v.  Congress  Spring 

Co^  3  Am.  Electl.  Cas.  211,  61  Hun  (K.  Y.),  133,  15  N.  Y.  Supp.  624;  hoeber 

«.  Butt  Cen.  hiect.  Co.,  5  Am  £lectl.  Cas.  130,  16  Mont.  1,  39  Pac.  912; 

Palmer  v.  Larchmont  Elect.  Co.,  7  Am.  Electl.  Cas.  298,  158  N.  Y.  231,  52  N. 

£.  1992.  Contra,  McLean  v.  Brush  Elect,  h,  Co.,  1  Am.  Electl.  Cas.  483,  9  Cin. 

Iaw  Bull.  65;  Haverford  Elect   L.  Co.  v.  Hart,  4  Am.  Electl.  Cas.  148,  13  Pa. 

Co.  Ct.  R.  369. 

But  if  the  electrict  light  company  has  no  contract  with  the  municipality  for 
t^e  lighting  of  its  streets  and  only  uses  the  streets  for  the  purpose  of  fur- 
nishing light  to  private  individuals,  an  additional  burden  is  imposed  upon 
the  streets  by  the  occupancy  thereof  with  poles  and  wires,  and  the  abutting 
owners  are  entitled  to  compensation,  and  may  maintain  actions  in  equity  to 
compel  the  removal  of  the  polea  and  wires.  Carpenter  v.  Capital  Elect,  Co., 
7  Am.  Electl.  Cas.  312,  178  HI.  29,  52  N.  E.  973;  Andreas  v.  Oas  d  Elec.  Co., 
7  Am.  Electl.  Cas.  319,  61  N.  J.  Eq.  69,  47  Atl.  555;  Tuttle  v.  Brush  Electl. 
Itt.  Co.,  1  Am.  Electl.  Cas.  508,  50  N.  Y.  Super.  Ct.  464. 

^«  I^slature  has  no  power  to  grant  permission  to  erect  electric  light 
poles  so  as  to  substantially  impair  the  easement  of  an  abutting  owner  in  light, 
air  and  access  to  and  from  the  street,  without  providing  for  compensation. 
y»ff«ny  V.  U.  a.  III.  Co.,  1  Am.  Electl.  Cas.  629,  67  How.  Pr.  (N.  Y.)  73, 
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C?i,BVBLASD,  C.  C.  &  St.  I*  Rt.  Co.  v.  Ohio  Postal  Telegbaph 
Cable  Co.  et  al. 

Ohio;  Supreme  Court. 

1.  OOHIMKIIATIOtt   OP  mAIIAOAD  KIOBT  OF  WAT  BT   nLBGBAPH   COMPAST, IB   • 

proceeding  instituted  in  tbe  prob&te  court  by  b  mngnetic  tel^raph  coii»- 
panT.  under  the  provi»ione  ot  gections  3436  to  3459,  inclu«ii-«,  Rw.  SL 
1802,  for  the  purpose  ol  appropriating  to  its  u«e  a  part  of  the  right  of 
way  of  a  railroad  company  organize*)  under  the  laws  of  Ohio,  it  is  n«T«- 
Bkry  and  jurisdicrtional  for  that  court  to  bear  and  determine,  and  k>  rater 
of  record,  that  the  eaitenient  sought  to  be  appropriated  by  such  lelegrspb 
company  will  riot  in  any  material  degree  interfere  with  the  practical 
nses  to  which  the  railroad  company  ii«  authorized  to  put  such  tight  ol 
way.  The  burden  of  proof  to  estxblisb  that  fact  is  upon  the  tel^rrapb 
company,  and.  until  the  court  has  H  determined,  it  is  without  juris- 
diction to  order  an  oppropriatioD,  and  impanel  a  Jury  for  the  assesxamt 
of  I'ompcnaatioa  to  the  railroad  company. 

2.  Meabube  or  couPE-NSATioN,— When  the  nweBsary  preliminary  farts  are 

found  BB  prescribed  by  tlie  statute,  and  the  case  proceeds  to  an  iDi|UJiy 
u  to  the  compensation  due  the  railroad  company,  the  ine»sure  of  f^om- 
peDSBtion  is  tbe  amount  of  decrease  in  the  value  of  the  use  of  the  rigkt 
of  way  for  railroad  purposes  which  will  result  from  the  eaaenent  appro- 
priated and  used  by  the  telegraph  company. 
(Syllabus  by  the  court.) 

Error  by  defendant  from  judgment  for  plaintiff.  Reported  67 
Ohio  St.  306,  67  N.  E.  890;  decided  May  19,  1903. 

Statement  of  facts : 

On  August  30,  1609,  the  defendant  in  error,  the  Ohio  Postal  TelegTAph 
Cable  Company,  Sled  in  the  Probate  Court  of  Crawford  county  its  petition 
against  the  plaintiff  in  error  and  the  holders  of  certain  trust  deeds,  securiog 
certain  bonded  indebledness  owing-  by  the  railway  company,  the  purpose  and 
prayer  of  which  petition  were  to  obtain  by  appropriation  the  right  of  the 
Ohio  Postal  Telegraph  Cable  Company  to  enter  upon  and  occupy,  for  tlw 
erection  and  operation  of  its  telegraph  line,  five  feet  of  the  right  of  way  of 
the  plaintiff  in  error,  from  the  city  of  Cleveland,  Ohio,  to  the  Slate  line  it 
Union  City;  the  five  feet  to  be  of  the  outer  and  southerly  port  of  said  rigtt 
of  vrtj.    Tbe  right  to  make  the  appropriation  is  asserted  under  the  proriaious 


Condemnation  of  Railboad  Right  of  Way.  258 

Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Ohio  Postal  Tel.  Cable  Co.  et  al. 


of  aeetions  3466  to  3459,  inclusive,  Rev.  St.  1892.  The  plaintiff  in  that  pro- 
eeeding  in  the  Probate  Court  alleged  its  corporate  capacity  under  the  laws  of 
Ohio,  and  that  the  railway  company  owns  a  right  of  way  for  railroad  pur* 
pcMea,  about  100  feet  in  width  from  Cleveland  to  Union  City,  and  that  the 
petitioner  needed  a  line  of  telegraphic  communication  between  these  cities 
•nd  beyond,  and  that  the  most  direct,  safe  and  practicable  route  for  the  con- 
simetion  of  its  line  is  on  and  along  the  right  of  way  of  said  railway  com- 
pany, and  that  the  board  of  directors  of  the  Telegraph  Cable  Company  had 
duly  adopted  a  resolution  declaring  it  to  be  necessary  to  appropriate  the  right 
to  use  five  feet  of  the  southerly  side  of  the  right  of  way,  and  that  it  had  been 
unable  to  agree  with  the  railway  company  as  to  the  compensation  to  be  paid. 
The  petition  further  details  the  character  of  poles  to  be  erected,  the  wires 
to  be  strung,  and  other  fixtures  which  the  Telegraph  Cable  Company  would 
place  on  the  strip  so  to  be  appropriated ;  also  **  that  the  erection  of  the  line 
of  telegraph  upon  the  right  of  way  will  not  in  any  material  degree  interfere 
with  the  practical  or  usual  and  ordinary  uses  to  which  said  railway  com- 
pany is  authorized  to  put  such  right  of  way."  The  petition  was  afterwards 
amended  to  daim  the  right  of  appropriation  from  a  point  one-half  mile  west 
of  Berea  Station,  in  Cuyahoga  county,  on  the  southerly  side  of  the  right  of 
way,  to  Shelby  Station,  in  Richland  county,  thence  across  the  right  of  way 
to  the  northerly  side  thereof,  and  to  continue  on  the  northerly  five  feet  of 
the  right  of  way  to  Union  City,  on  the  State  line.  After  service  had  been 
duly  made,  the  Railway  Company  filed  an  answer,  upon  which  the  preliminary 
hearing  was  had  in  the  Probate  Court.  The  answer  is  a  general  denial  of 
each  and  every  allegation  in  the  petition  and  the  amendments  made  thereto. 
It  is  stated  in  briefs  of  counsel  that  on  the  hearing  the  Ohio  Postal  Tele- 
graph Cable  Company  introduced  as  part  of  its  evidence  the  charter  issued 
to  it  by  the  State  of  Ohio,  the  organization  of  the  company  thereunder,  elec- 
tion of  officers,  and  certain  proceedings  of  its  board  of  directors  declaring  the 
necessity  for  appropriating  the  portion  of  the  right  of  way,  and  that  there- 
upon the  railway  company  sought  to  defeat  the  right  of  the  Telegraph  Cable 
Company  to  institute  the  proceedings  by  showing  that  there  had  been  no 
payments  made  upon  any  of  its  capital  stock,  without  which  it  could  transact 
no  business.  This  latter  point  seems  to  have  failed,  no  doubt  because  it  is 
immaterial;  and,  after  hearing  the  evidence  offered,  the  Probate  Court  made 
the  following  findings  and  order:     "Tuesday,  January  16,  1900.     This  cause 

having  been  continued  from  the day  of  November,  A.  D.  1899,  being  the 

day  theretofore  fixed  by  the  court  for  the  hearing  of  this  cause,  until  the 
27th  day  of  November,  A.  D.  1899,  upon  said  last- named  date  came  the  plain- 
tiff by  its  attorneys,  and  also  the  defendant,  the  Cleveland,  Cincinnati,  Chicago 
A  St.  Louis  Railway  Company,  by  its  attorneys,  and  this  cause  came  on  for 
hearing  upon  the  petition  of  the  plaintiff  filed  herein,  and  the  answer  of  said 
defendant  railway  company,  all  of  the  defendants  having  been  duly  and  legally 
served  with  process  or  by  publication  herein,  and  upon  the  questions  of  the 
existence  of  the  corporation,  its  right  to  make  the  appropriation,  its  in- 
ability to  agree  with  the  owners  of  the  property,  and  the  necessity  for  the 
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a  p  propria tion,  and  the  Mune  wai  hurd  upon  tbe  endenee  offered  bj  tbc  pir- 
tiei,  And  W>B  argued  by  couniel,  and  the  court,  not  being  fully  adTiaed  in  tba 
premiMt,  took  th«  ume  under  adviiemeDt;  and  now,  on  tbii  IQtli  d&y  of 
January,  A.  D.  1900,  tke  court,  being  fully  ulviaed  in  the  premiMa,  do  find 
that  the  pUintifl  is  a  eorporttion,  and  has  a  legal  Tight  to  make  the  appro- 
priation of  the  proper^  described  in  the  petition,  as  prayed  for;  that  the 
plaintiff  ii  unable  to  agree  with  the  ovners  of  tbe  property  as  to  the  amonnt 
of  compenution  to  be  paid  therefor;  and  that  then  is  a  necessity  for  taeh 
appropriation  as  prayed  for  in  the  petition^  and  the  court,  proceeding  u 
directed  by  statute,  orders  and  directs  that  a  jury  be  drawn  aa  reqairrd  by 
taw,  returnable  at  a  time  to  be  hereafter  Bzed  by  the  court.  To  all  of  whkk 
findings  of  the  court  the  defendants  at  the  time  excepted.  Chaxlks  Kivn- 
i>QE»,  Probat«  Judge."  The  railway  company  filed  a  motion  for  a  new 
ttial  Uarch  3,  1000.  This  motion  was  overruled  on  March  22,  IBOO,  and 
a  bill  of  exceptions  as  to  the  proceedings  on  preliminary  hearing  was  allownl 
for  th«  Railway  Company  April  23,  1900.  After  making  the  findings  and 
order  of  January  16,  1900,  the  Probate  Court  ordered  a  jury  to  assess  to  tbe 
rnilway  company  compensation  on  account  of  the  appropriation.  A  jury  wi> 
drawn  and  impaneled,  and  the  case  heard.  A  verdict  of  (6,750  was  ratam^d 
by  the  Jury  and  confirmed  by  the  court  The  motion  for  new  trial  ilkd  hj 
the  Telegraph  Cable  Company  was  overruled.  One  of  the  grounds  of  the 
motion  was  that  the  verdict  was  excessive.  Error  was  prosecnted  in  tbt 
Cnurt  of  ConunoD  Pleas  by  the  Postal  Telegraph  Cable  Company  to  rertnt 
the  Probate  Court  and  obtain  a  new  trial.  The  Court  of  Common  PIn> 
found  error  and  reversed  the  judgment  of  the  Probate  Court,  and  set  uide 
Baid  verdict,  but  retained  the  caseior  trial  in  the  Court  of  Common  Pleas  u 
to  the  question  ol  compensation.  Trial  was  had  to  a  jury  in  that  court,  mi 
H  verdict  tor  $600  compensation  returned  March  9C,  1901,  which  verdict  «" 
conflrmed  on  March  30,  1901.  During  the  trial,  exceptions  were  taken  to  tbe 
exclusion  of  evidence  offered  by  the  Railway  Company,  and  also  eicepticu 
to  the  charge  of  the  court,  and  for  refusing  to  charge  as  requested.  Error  ii 
prosecuted  in  this  court  by  the  Railway  Company  to  reverse  the  judgmnt* 
of  the  lower  courts. 

E.  A.  Fooie,  John  T.  Dye  md  H.  D.  Esiabrook,  for  plaintiff  ii 


Henry  &  Robert  Newbegin  and  Frank  L.  Loesck,  for  defaidanb 


Opinion  by  Peice,  J. : 

The  controversy  between  the  parties  to  thia  case  opened  in  the 
Probate  Conrt  of  Crawford  comity  in  Angoet,  1899,  and  it  bss 
been  carried  on  with  unremitting  vigor  through  that  and  the  inter 
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veniiig  courts,  and  its  various  phases  have  been  elaborately  pre- 
sented to  this  court  in  briefs.  Some  of  the  arguments  and  a  large 
amount  of  statistical  and  historical  mutter  found  in  the  almost  un- 
limited brief  for  plaintiff  in  error  are  whoUy  superflous,  and  we 
are  asked  to  pass  upon  numerous  questions  which  counsel  discuss 
therein,  many  of  which  are  no  longer  material,  and  tend  only  to 
obscure,  if  not  to  lose  sight  of,  the  necessary  vital  points  found  in 
the  record.  Sifting  the  wheat  from  the  chaff  of  the  case,  the  sub- 
ject of  our  labor  may  be  divided  into  two  branches :  (1)  The  pro- 
ceedings had  on  the  petition  of  the  Ohio  Postal  Telegraph  Cable 
Company  against  the  railway  company  in  the  Probate  Court  for 
the  purpose  of  appropriation  to  its  use  of  part  of  its  right  of  way, 
and  which  is  called  the  '^  preliminary  hearing; ''  (2)  the  questions 
arising  on  the  trial  before  the  jury  for  the  assessment  of  com- 
pensation to  ihe  railway  company. 

1.  It  is  forcibly  pressed  upon  our  attention  by  counsel  for  de- 
fendant in  error  that,  by  reason  of  the  neglect  of  plaintiff  in  error, 
the  proceedings  at  the  preliminary  hearing  are  not  before  us,  be- 
cause its  motion  for  a  new  trial  was  not  Sled  within  the  statutory 
time  in  such  cases,  and  that  the  bill  of  exceptions  purporting  to 
contain  the  preliminary  proceedings  was  not  prepared  and  allowed 
within  the  time  prescribed  by  statute.     And  we  are  cited  to  the 
record  of  the  Court  of  Common  Pleas,  where  we  find  that,  for  the 
above  reasons,  that  court  struck  from  the  files  the  bill  of  excep- 
tions and  dismissed  the  petition  in  error  filed  therewith  by  the 
railway  company.      And  we  further  find  that  the  Circuit  Court 
affirmed  the  Court  of  Common  Pleas  in  so  doing.     This  is  com- 
plained of  in  this  court  as  erroneous,  in  case  No.  7,778,  between 
the  same  parties,  and  which  is  a  close  companion  of  this  case,  and, 
as  such,  will  be  decided  presently.     57  N.  E.  — .     However,  we 
do  not  regard  that  controversy  as  very  important  now,  and  we 
may  and  do  ignore  the  bill  of  exceptions,  as  being  properly 
stricken  from  the  case ;  and  yet  we  have  remaining  in  the  record 
a  vital  question  as  to  the  jurisdiction  acquired  by  the  Probate 
Conrty  and  this  is  exhibited  in  the  certified  transcript  of  that  court, 
which  was  a  neoessaiy  part  of  the  record  in  each  of  the  reviewing 
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■■arts,  and  also  of  the  record  in  this  court.  This  b  properly  so, 
in  order  that  we  may  have  a  continuous  chain  of  the  eontroverey 
from  its  inception  in  August,  1899,  down  to  the  last  verdict  and 
judgmeut  of  the  trial  court  in  March,  1901. 

An  issue  was  made  up  between  the  defendant  in  error  and  tlie 
railway  company,  when  the  latter  denied  each  and  every  allega- 
tion of  the  petition  asking  the  appropriation.  The  petition  was 
more  than  the  ordinary  petition  to  appropriate  the  property  of 
another,  and  it  was  ao  necessarily,  because  the  statute  under  whidi 
the  petitioner  was  proceeding  required  avenuents  of  fact  not  usual 
or  required  in  other  eases  of  appropriation.  After  fully  describ- 
ing what  ground  it  desired  to  use,  and  what  it  expected  to  place 
and  erect  on  the  premises  desired,  and  other  facts  to  ^ve  the  court 
jurisdiction  to  hear  the  case,  it  is  alleged;  "  Plaintiff  says  that  the 
erection  of  said  telegraph  line  upon  said  right  of  way  of  said  rail- 
way company  \rill  not  in  any  material  degree  interfere  with  Ao 
practical  or  usual  and  ordinary  uses  to  which  said  railway  com- 
pany is  authorized  to  put  such  right  of  way,  but  that  if  thia  hoaoi^ 
able  court,  nevertheless,  shall  be  satisfied  that  the  construction  of 
said  line  in  any  place  will  interfere  in  any  material  degree  with 
such  use  of  the  right  of  way  by  the  defendant  railway  company, 
this  plaintiff  hereby  offers  and  stands  ready  at  all  times  to  con- 
struct and  erect  the  line  at  such  other  places  and  in  such  manner 
as  this  honorable  court  shall  direct  and  require." 

This  language,  as  a  part  of  the  petition,  would  naturally  oocur 
to  the  pleader  on  the  reading  of  the  statute  under  which  the  tele- 
graph cable  company  was  proceeding.  The  act  authorizing  th« 
^teps  taken  by  defendant  in  error  was  passed  March  31,  1865  (63 
Ohio  Laws,  p.  72),  and,  so  far  as  we  know  judicially,  has  had  a 
silent  and  harmless  existence  until  it  was  invoked  in  this  case. 
By  section  3456,  Rev.  St.  1892,  a  magnetic  telegraph  company 
may  enter  upon  any  land,  whether  owned  by  an  individual  or  cor- 
poration, for  the  purpose  of  a  preliminary  survey  and  examina- 
tion, with  a  view  to  locating  and  erecting  its  lines,  and  that  it 
"  may  appropriate  bo  much  thereof  as  may  be  deemed  necessary 
for  the  erection  and  maintenance  of  its  telegraph  poles,  piers, 
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abutments^  wires  and  other  necessary  fixtures^  and  for  stations, 
and  the  right  of  way  over  such  lands  and  adjacent  lands  sufficient 
to  enable  it  to  construct  and  repair  its  Unes."     The  next  section 
{3457)  limits  the  right  of  occupation  by  the  telegraph  company, 
so  that  it  may  not  interfere  with  buildings  and  inclosures  belong- 
ing to  the  landowner.     It  is  provided  in  section  3458 :    "  When 
lands  sought  to  be  appropriated  for  lines  of  magnetic  telegraph, 
are  held  by  a  corporation  incorporated  under  any  law  of  this 
State,  whether  held  by  purchase,  or  in  virtue  of  any  appropriation 
authorized  by  its  charter  or  by  any  law  of  this  State,  the  right  of 
the  company  to  appropriate  such  lands  shall  be.  limited  to  such 
\ise  of  the  same  as  shall  not  in  any  material  degree  interfere  with 
the  practical  uses  to  which  the  company  is  authorized  to  put  such 
lands  under  its  charter.     .     .     ." 

Because  of  this  express  limitation  on  the  right  to  appropriate 
the  lands  of  an  Ohio  corporation,  it  was  incumbent  upon  the  tele- 
graph cable  company  to  plead  in  its  petition  a  proposed  condition 
which  would  be  within  the  statutory  limitation,  and  it  so  pleads, 
as  we  have  quoted  from  that  petition.     Therefore,  when  the  rail- 
way company  denied,  as  it  did,  each  and  every  allegation  in  the 
petition,  the  averment  quoted  was  put  in  issue,  and  the  burden  of 
proof  was  upon  the  petitioner  to  satisfy  the  Probate  Court  of  the 
truth  of  that,  as  well  as  other  jurisdictional  averments.     It  is  not 
difScult  to  see  how  important  the  inquiry  would  be  on  this  subject 
of  probable  conflicting  uses.     In  this  case  the  property  to  be  used 
18  the  right  of  way  of  a  railroad  company  holding  an  Ohio  charter, 
as  the  petition  avers,  and  it  devolved  upon  the  petitioner  to  satisfy 
the  Probate  Court  that  the  use  and  occupancy  it  desired  would 
iiot  "  in  any  material  degree  interfere  with  the  practical  uses  to 
which  the  company  is  authorized  to  put  such  lands  under  its  char- 
ter."   This  recognizes  the  well-settled  rule  that  property  devoted 
to  one  use  cannot  be  subjected  to  another  use  unless  it  be  con- 
sistent  with  the  first.      The  briefs  of  counsel  are  silent  on  this 
subject,  and  we  cannot  find  in  them  any  statement  tending  to  show 
whether  or  not  any  evidence  was  introduced  on  the  preliminary 
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hearing  touching  this  question ;  and,  unless  we  look  into  the  for- 
bidden bill  of  exceptions,  we  cannot  know  with  absolute  certainty. 
But  y/e  have  a  right  to  assume  that  no  such  testimony  was 
offered  or  received,  because  the  record  of  the  Probate  Court  is 
entirely  silent  and  contains  no  finding  upon  the  subject,  and  in 
this  we  think  that  record  is  fatally  defective. 

Section  3i59,  Eev.  St.  1892,  provides  that  "  the  right  of  such 
company  to  use  lands  held  by  a  railroad  company,  for  the  perma- 
nent structures  of  said  telegraph,  shall  be  limited  to  the  land 
which  lies  within  five  feet  of  the  outer  limits  of  the  right  of  way 
of  the  railroad  company,  where  it  is  practicable  to  erect  the  line 
within  those  limits ;  when  the  company  seeks  to  appropriate  lands 
that  lie  beyond  those  limits,  itfl  petition  must  set  forth  the  facts, 
showing  that  it  is  impracticable  to  erect  such  line  within  said 
limits.  .  .  .  The  Probate  Coiul  shall  in  all  instances  deter- 
mine, if  it  be  controverted  by  the  railroad  company,  whether  the 
erection  of  the  line  at  the  place  or  places  designated,  will  in  any 
material  degree,  interfere  with  the  practical  uses  to  which  such 
railroad  company  is  authorized  to  put  such  lands,  and  if  the  court 
is  sntisfied  that  it  will  so  interfere,  it  shall  reject  the  petition,  or 
require  the  structure  to  be  erected  at  such  other  place  or  places, 
as  the  court  shall  direct.     .     .     ." 

Ill  the  case  at  bar  the  telegraph  company  desired  to  appropriate 
to  ilM  use  the  outer  five  feet  of  the  right  of  way  of  the  railroad 
coiiipany,  and  it  alleged  that  such  use  wouJd  not  interfere  in  any 
matt^rial  degree  with  the  practical  uses  of  the  right  of  way  by  the 
railniad  company.  This  was  controverted  by  the  latter  company 
by  rijiswer  in  the  Probate  Court,  On  the  controversy,  the  above 
Btatiites  make  it  the  duty  of  that  court  to  determine,  as  a  juria- 
diutioiial  fact,  whether  or  not  the  desired  use  and  occupancy  will 
interfere  in  any  material  degree  with  the  practical  uses  the  rail- 
road company  has  a  right  to  raake  of  its  right  of  way.  The  court 
hud  no  discretion  on  the  subject,  because  the  statute  is  mandatory. 
It  is  s  wise  provision,  and  is  intended  to  ascertain,  to  some  extent, 
at  least,  in  advance  of  calling  of  a  jury  to  assess  compensation, 
whether  the  desired  use  will  be  compatible  with  the  rights  of  the 
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ndlroad  company.     How  does  the  record  stand  on  this  point  ?    As 
seen  from  the  entry  copied  in  the  statement  of  this  case,  the 
Probate  Court  made  no  finding  on  the  issue  joined  as  to  the  con- 
flicting use.      The  findings  are  such  only  as  are  made  in  the  ordi- 
nary case  for  the  appropriation  of  property,  as  follows :    "  Now, 
on  this  16th  day  of  January,  A.  D.  1900,  the  court,  being  fully 
advised  in  the  premises,  do  find  that  the  plaintiff  is  a  corporation, 
and  has  a  legal  right  to  make  the  appropriation  of  the  property 
described  in  the  petition  as  prayed  for ;  that  the  plaintiff  is  unable 
to  agree  with  the  owners  of  the  property  as  to  the  amount  of  com- 
pensation to  be  paid  therefor;  and  that  there  is  a  necessity  for 
BTich  appropriation,  as  prayed  for  in  the  petition;  and  the  court, 
proceeding  as  directed  by  statute,  orders  and  directs  that  a  jury 
be  drawn,"  etc.     These  findings  are  such  as  are  contemplated  by 
section  6420,  Eev.  St.  1892,  which  is  a  part  of  the  general  act  for 
appropriation  of  property.     But  the  telegraph  company,  in  order 
to  avail  itself  of  that  act,  to  enter  upon  and  appropriate  the  use 
of  a  part  of  a  right  of  way  from  another  corporation,  must  bring 
itself  within  the  provisions  of  the  law  which  authorize  such  a  pro- 
ceeding, and  plead  and  prove  the  additional  jurisdictional  fact 
upon  which  the  court  can  authorize  the  appropriation.     The  facts 
were  pleaded,  but  no  hearing  was  had  upon  them,  as  we  assume, 
for  the  court  did  not  pass  upon  them.     We  regard  the  finding  re- 
quired in  section  3459,  supra,  as  essentially  jurisdictional,  and 
that  it  would  be  the  chief  stone  in  the  foundation  upon  which  the 
telegraph  company  must  base  its  right  to  institute  and  conduct  the 
inquiry  as  to  compensation  to  the  owner;  and  where  this  chief 
stone,  prescribed  by  statute  to  be  laid  at  the  preliminary  hearing 
IS  absent,  the  superstructure  will  not  withstand  attack,  especially 
>^•llen  made  in  a  direct  proceeding.      Adopting  the  above  course 
of  reasoning,  we  are  of  opinion  that  the  Probate  Court  did  not 
obtain  jurisdiction  to  order  the  appropriation  and  make  the  order 
of  an  mquiry  of  compensation  before  a  jury.      If  the  petitioner 
made  no  proof  under  section  3458,  Eev.  St.  1892,  the  petition 
should  have  been  rejected. 


i 

i 


I, 


•1 


f 


2tii)  Ambkican  Electkicai.  Cases.  [voi.  S 

C]ev«UiMi,  C.  C.  A  St.  L.  By.  Co.  v.  Ohio  Portal  TeL  CkU*  Co.  «i  al. 

2.  What  we  have  said  under  the  first  braoch  of  the  case  might 
well  terminate  out  labor;  but,  as  the  reversal  will  take  the  case 
baek  to  the  Probate  Court  for  a  new  preliminary  hearing  on  the 
petition  and  answer,  i,t  is  best  to  dispose  of  the  grave  contention 
concerning  the  true  measure  of  damages  to  be  adopted  for  the  gnid- 
aucc  of  the  jury,  if  the  case  should  reach  that  stage,  and  require,  as 
it  tvould,  an  inquiry  and  assessment  of  compensation.  The  reoonl 
of  tlio  trial  on  this  subject  in  the  lower  court  discloses  many  viin 
efforts  on  the  part  of  the  railroad  company  to  introdnce  some  evi- 
dence of  the  threatened  invasion  of  its  rights,  and  its  injurious 
coiisequeucefl.  It  succeeded  in  qualifying  some  of  its  witn^ees 
to  give  testimony  as  to  the  value  of  its  right  of  way  with  and  with- 
out tlie  incumbrance  of  the  telegraph  company,  bat  they  were  ncA 
allowed  to  state  what  the  difference  in  value  would  be.  Various 
other  forms  of  inquiry  were  resorted  to  in  order  to  reach  the 
measure  of  compensation,  but  none  were  satisfactory  to  tiie  court, 
anil  in  the  end  there  was  no  evidence  admitted  upon  which  tbe 
jury  could  pass.  Therefore  the  verdict  of  the  jury  was  rendeH 
practically  without  any  evidence,  except  it  be  the  chai^  of  tlie 
court.  Some  of  the  evidence  offered  was  properly  excluded,  bui, 
in  ail  the  rulings  of  the  court  upon  the  constant  controversies  over 
the  introduction  of  testimony,  the  court  was  content  with  sostain- 
iu^  objections,  and  at  no  time  did  it  undertake  to  lay  down  anr 
rule  by  which  counsel  might  be  guided.  And  after  the  close  oi 
all  vain  efforts,  the  court,  after  reading  the  petition  and  answer, 
gave  the  following  and  only  charge:  "The  court  charges  you 
thnt  the  damages  sustained  by  the  railroad  company  by  such  use 
of  suid  5-foot  strip  by  the  plaintiff,  the  telegraph  company,  cm 
only  be  nominal  damages.  Nominal  damages  in  this  case  may  be 
anywhere  from  $100  to  $500.  Your  verdict  will  be  for  the  df 
fendant  for  such  damages  as  you  find  it  has  sustained,  within  tie 
above  limits."  The  jury  took  the  suggestion  of  the  court  and  re- 
turned a  verdict  for  $500.  In  our  judgment  the  instructioD  is 
not  the  law  of  the  case,  nor  is  it  even  a  faithful  remembrance  of 
the  meaning  of  "  nominal  damages."  It  is  said  that  the  triel 
court  obtained  the  above  standard  of  compensation  from  the  fol- 
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lowing  and  similar  cases  cited  in  brief  of  defendant  in  error: 
Mobile  &  Ohio  R.  Co.  v.  Postal  Tel  Cable  Co.  (Tenn.),  46  S.  W. 
571,  41  liw  R.  A.  403 ;  case  between  same  parties,  before  Supreme 
Court  of  Alabama,  24  South.  408 ;  Postal  Tel.  Cable  Co.  of  Idaho 
V.  Oregon  Short  Line  B.  Co.  (C.  O.),  104  Fed.  623;  case  between 
same  parties  (C.  C.  A.),  Ill  Fed.  842;  Postal  Tel.  Cable  Co.  of 
Utahv.  Oregon  Short  Line  B.  Co.  (Utah),  7  Am-  Electl.  Cas.  417, 
65  Pac  785 ;  St.  L.  £  C.  B.  Co.  v.  Postal  Tel  Co.,  7  Am.  Electl. 
Cas,  423n,  173  111.  508,  51  K  E.  382 ;  C,  B.  &  Q.  B.  Co.  v. 
CUcago,  166  U.  S.  226,  17  Sup.  Ct.  581,  41  L.  Ed.  979.     We 
have  examined  those  eases,  and  the  facts  upon  which  they  stand, 
and  the  rule  held  in  most  of  them  is  entirely  different  from  the 
instruction  given  by  the  trial  court  in  this  case.     True,  in  two  of 
the  cases  the  judges  deciding  them  use  the  term  "  nominal  dam- 
ages "  as  the  standard  of  recovery,  but  it  was  a  conclusion  from 
the  facts  of  the  case  in  hand,  and  not  as  a  rule  of  law  to  govern 
in  other  cases.      The  two  cases  referred  to  are  Mobile  £  Ohio  B. 
Co.  V.  Postal  Tel  Cable  Co.  (Tenn.),  46  S.  W.  571,  41  L.  R  A. 
403 ;  same  parties,  24  South.  408.     But  they  quote  and  approve 
the  rule  adopted  in  the  other  cases,  which  we  will  briefly  notice. 
In  Postal  Tel  Cable  Co.  of  Idaho  v.  Oregon  Short  Line  B.  Co. 
(C.  C),  104  Fed.  623,  supra,  Beatty,  District  Judge,  held: 

"The  compensation  which  a  telegraph  company  is  required  to  paj  for  the 
Tight  to  eonfttruct  and  maintain  its  line  upon  the  right  of  way  of  a  railroad 
conipany  is  the  amount  of  decrease  in  the  value  of  the  use  of  such  right  of 
wiy  for  railroad  purposes  which  will  result." 

That  case  went  to  the  Circuit  Court  of  Appeals,  where  it  was 
affinned,  and*  is  found  in  111  Fed.  842,  supra.  Other  questions 
than  compensation  were  involved,  on  which  the  District  Court  was 
affirmed,  and  the  Court  of  Appeals  would  not  reverse  alone  be- 
cause it  was  claimed  the  amount  of  compensation  was  inadequate ; 
that  question  being  peculiarly  one  for  the  trial  court  rather  than 
a  court  of  error.  In  Postal  Tel.  Cable  Co.  of  Utah  v.  Oregon 
SkoH  Line  R.  Co.  (Utah),  7  Am.  Electl.  Cas.  417,  65  Pac.  735, 
^pra,  the  court  found  as  a  fact  that  the  part  of  right  of  way 
8otight  to  be  condemned  by  the  telegraph  company  was  idle  prop- 
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erty,  and  not  then  used  for  any  purpose  bj  the  railroad  compan;, 
and  hence  the  opinion  aa  to  nominal  damages.  In  8t.  Louis  <£ 
Cairo  E.  Co.  v.  The  Postal  Tel.  Co.,  173  111.  608,  51  N.  E  382, 
supra,  the  court  favored  the  rule  as  stated  in  Sj\.  13 : 

"  Tlia  mekBUre  of  damagei  where  *  telegraph  coiiip*iij  condemiu  a  right 
of  waj  (or  its  use  along  and  upon  ■  nUlTO«d  right  of  way  is  the  Talue  of  tit 
land  actually  taken  for  placing  the  polei,  and  the  extent  to  which  the  valnt 
of  the  use  of  the  portions  between  the  poles  and  under  the  wirei,  for  railroid 
purpose!,  is  diminished  bj  their  use  by  tiiie  tel«^apb  company." 

In  C,  B.  <&  Q.  S.  Co.  V.  Chicago,  supra,  the  city  of  Chicago 
instituted  proceedings  to  open  and  extend  one  of  its  public  streeb 
over  the  tracks  of  the  railroad,  and  one  of  the  controversies  m 
over  the  measure  of  compensation  and  damages.  The  etat 
reached  the  Supreme  Court  of  the  United  States,  as  found  in  16fi 
U.  S.  266,  17  Sup.  Ct.  581,  41  L.  E4  979.  In  the  consideration 
of  the  amount  of  compensation  allowed  to  the  railroad  compaiiT 
in  the  State  courts,  the  Supreme  Court  of  the  United  States  de- 
cided that  it  could  not  examine  the  evidence  to  determine  whetW 
the  verdict  was  inadequate  or  not,  inasmuch  as  its  review  wu 
confined  to  fundamental  questions  of  law.  As  to  the  lawfnl 
measure  of  compensation  on  the  facts  of  that  case,  the  court  held 
the  following  proposition : 

"  In  a  proceeding  in  a  State  court  in  Illinoia  to  ascertain  the  compdMtiN 
due  a  railroad  company,  arising  from  the  opening  of  a  street  across  it*  tnii 
— the  land,  as  such,  not  being  taken,  and  the  railroad  not  being  interfnfd 
with  only  BO  far  as  the  right  to  its  exclusive  enjoyment  for  purposes  of  rsiV 
road  tracks  was  diminished  in  value  by  subjecting  the  land  within  the  aofi- 
ing  to  public  use  as  a  street — the  measure  of  compensation  is  the  amount  ol 
decrease  In  the  value  of  its  use  for  railroad  purposes  caused  by  its  \xx  fc 
purposes  of  a  street;  the  use  for  the  purposes  of  a  street  being  exerciB«d 
jointly  with  the  company  for  railroad  p 


Other  cases  cited  for  defendant  in  error  are  not  materiallj 
different,  and  we  will  not  review  them.  Enough  is  seen  in  sH 
of  them  to  determine  that  the  competent  evidence  of  the  injur; 
and  inconvenience  to  be  incurred  by  creating  the  second  easement 
are  to  be  the  basis  of  just  compensation,  and,  unless  the  facts  sho« 
that  no  substantial  damage  will  bo  sustained  by  the  railroad  com- 
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pany,  the  court  is  not  warranted  in  charging  the  jury  that  merely 
nominal  damages  can  he  recovered. 

The  petition  for  the  appropriation  in  this  case  detailed  the  size, 
height  and  character  of  poles  to  be  erected  on  the  right  of  way^  or 
the  five-foot  strip  thereof,  and  the  other  fixtures  to  be  placed  along 
the  line.      Full  inquiry  was  competent  at  the  trial  for  compensa- 
tion to  develop  what  the  real  situation  would  be  when  the  tele- 
graph company  would  have  its  line  completed  and  in  operation. 
The  width  and  character  of  the  right  of  way  of  the  railroad  along 
the  entire  line  to  be  so  incumbered  is  also  competent,  so  that  the 
jury  might  have  as  fully  as  possible  what  the  new  use  by  the  tele- 
graph company  will  be.     Of  course,  it  will  not  and  cannot  appro- 
priate in  fee  simple  any  part  of  such  right  of  way,  nor  abridge 
the  right  of  the  railroad  company  to  the  use  of  its  entire  right  of 
way,  except  so  far  as  it  may  be  necessary  for  the  new  easement 
to  be  created  and  used  for  a  line  of  telegraph ;  that  is,  to  plant  and 
erect  poles,  string  the  wires,  and  make  a  complete  line  of  tele- 
graphic conmiunication,  as  detailed  in  the  petition  for  appropria- 
tion, and  the  right  to  enter  and  go  along  the  line  to  make  needed 
improvements  and  repairs  inside  the  foregoing  limits.      Another 
observation  in  this  connection  should  not  be  overlooked,  and  in 
this  respect  the  statutes  of  this  State  may  be  unlike  those  of  States 
from  which  above  cases  have  been  taken.     Our  General  Assembly 
has  imposed  on  railroad  companies  certain  duties  in  caring  for 
and  maintaining  their  rights  of  way,  so  that  the  public,  and  especi- 
ally adjoining  landowners,  may  not  suffer  from  fires  which  start 
on  railroad  premises.     Other  restrictions  are  placed  upon  the  use 
and  (K>ndition  of  the  right  of  way.      Whatever  these  imposed 
obligations  may  be,  we  think  they  may  be  properly  taken  into  ac- 
comit,  inasmuch  as  the  telegraph  company  does  not  assume  them, 
nor  are  they  imposed  upon  it  by  reason  of  its  joint  occupancy  of 
a  part  of  the  right  of  way.     It  seems  quite  reasonable  that  when 
a  telegraph  company,  by  virtue  of  the  statute,  condemns  to  its 
nse  a  part  of  the  premises  of  one  of  the  trunk-line  railroads  of  the 
conntry  for  the  distance  appearing  in  this  case,  more  than  mere 
nominal  damages  or  compensation  may  be  involved.      From  the 
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best  light  ve  have  upon  the  Uw  ^>pUcable  to  this  case,  we  believe 
ihe  measure  of  cotnpensatioD  should  be  the  amount  which  the  right 
of  way  of  the  railroad  oompau;  for  railroad  purpoaes  is  dimin- 
ished in  value  by  the  proposed  easement  of  the  telegraph  company, 
or,  in  other  words,  the  amount  of  the  decrease  in  the  value  of  the 
use  of  such  right  of  way  for  railroad  purposes  which  will  be  caused 
by  the  appropriation  of  an  easement  on  the  same  for  the  purpose 
of  erecting  and  maintaining  a  tel^raph  line  thereon.  It  may  be 
said  that  this  rule  should  be  modified  or  limited  in  its  application, 
because  of  the  provision  in  the  statute  authorizing  the  appropria- 
tion, whereby  the  railroad  company  at  any  future  time  may  notify 
the  telegraph  company  that  it  needs  for  railroad  purposes  a  part 
or  all  of  the  ground  occupied  by  it,  in  which  event  the  tel^raph 
company  ia  required  to  yield  possession  and  locate  elsewhere.  We 
think  there  should  be  no  such  modification  for  that  reason.  The 
appropriating  company,  desiring  to  avail  itself  of  a  statute  «»i- 
taining  such  a  provision,  assumes  all  the  risks  of  being  ousted  in 
whole  or  in  part,  and  ventures  upon  gaining  possession  and  hold- 
ing it  against  the  will  of  the  railroad  company.  The  latter  does 
not  welcome  the  new  companion,  and  it  may,  in  course  of  time,  be 
asked  to  give  way  to  the  needs  of  the  railroad.  But  it  may  not 
comply,  and  litigation  will  follow  to  secure  full  possession  to  the 
owner  of  the  right  of  way.  Of  the  probability  of  these  sequences. 
the  telegraph  company  has  full  knowledge,  and  it  cannot  insist 
that  such  probable  results  should  mitigate  the  compensation  to  be 
paid  for  the  right  of  appropriation. 

In  conclusion,  we  find  that  the  trial  court  erred  in  the  charge  to 
the  jury,  and  the  Circuit  Court  erred  in  affirming  the  judgment 
of  the  former.  The  judgments  of  the  Circuit  Court,  the  Ooiut 
of  Common  Pleas  and  the  Probate  Court  aro  reversed,  and  the  cause 
ia  remanded  to  the  Probate  Court  for  a  new  preliminary  hearing 
un  the  petition,  and  answer  thereto,  and  for  further  proceedlDgs 
according  to  law.     Judgments  reversed. 


BcRKBT,  C.  J.,  and  Sp£ar,  Davis,  Skauce  and  Chbw,  JJ.| 
concur. 
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Pennsylvania  B.  B.  v.  Lilly  Bobough. 

FennsjfliMmia;  Supreme  Court. 

1.  EsBcnoN  OF  TELEGEAPH  LINE  Aix>No  RAiLBOAD. — ^A  r&ilroad  Company  hav- 
ing a  right  to  construct  a  line  of  railroad  over  certain  land,  with  all  the 
iackienta  oeeessary  lor  its  operation  and  maintainanoe,  has  the  right  to 
erect  upon  such  lands  and  along  its  railroad  a  telegraph  line  without 
interference  by  the  municipality  through  which  it  runs;  and  the  purpose 
which  the  railroad  company  has  in  contemplation  in  erecting  sucxi  tele- 
graph line  is  immaterial. 

Appeal  by  plaintiff  from  decree  refuaing  a  preliminary  injunc- 
tion. Decided  Nov.  9, 1908 ;  reported  207  Pa.  St  180,  56  Atl.  412. 

The  following  is  the  finding  of  facts  by  the  court  below: 

"(1)  That  the  Pennsylvania  Bailroad  Company,  complainant,  acquired 
from  the  oominonwealth  of  Pennsylyania,  by  deed  poll  dated  the  3l8t  day  of 
July,  1857,  aU  of  the  rights  which  the  commonwealth  of  Pennsylvania  au- 
thorized to  be  granted  to  a  railroad  corporation  in  the  New  Portage  Railroad, 
^•}  by  virtue  of  an  act  of  assembly,  entitled  '  An  act  for  the  sale  of  the 
main  line  of  the  public  works,'  approved  the  16th  day  of  May,  1857. 

''(2)  That  the  line  of  the  New  Portage  Railroad  passes  through  the  bor- 
ough of  Lilly,  in  Cambria  county. 

**(3)  That  the  poles  in  controversy,  and  which  form  the  subject  of  conten- 
tion in  this  proceeding,  were  being  erected  upon  the  line  of  the  New  Portage 
To&d,  which  is  owned  by  the  complainant  company. 

**{4)  That  the  New  Portage  Railroad,  or  part  thereof,  is  used  as  a  public 
thoroughfare  of  the  borough  of  Lilly,  and  has  been  so  used  for  forty  years 
and  upwards,  in  pursuance  of  an  order  of  court  declaring  the  same  a  public 
highway. 

**(5)  That  a  line  of  telegraph  poles  was  located  on  and  along  said  New 
Portage  Railroad  for  about  forty  years,  and  was  removed  therefrom  by  the 
Berrants  of  the  Pennsylvania  Railroad  Company,  with  leave  of  the  author- 
ities of  Lilly  borough,  within  the  past  three  months. 

"(6)  That  Lilly  borough  is  opposing  the  erection  of  a  new  line  of  tele- 
graph poles,  instead  of  the  ones  removed,  except  under  certain  conditions  and 
restrictions  to  be  imposed  by  the  borough  ordinance. 

"(7)  That  the  Pennsylvania  Railroad  Company  is  admittedly  an  existing 
Pennsylvania  corporation,  and  that  Lilly  borough  is  a  borough  located  in 
Cambria  eounty,  duly  organized  and  existing  under  the  laws  of  this  oom- 
nonwealth  at  the  present  time. 

''(8)  That  the  complainant  company,  since  the  purchase  of  the  New  Port- 
age Railroad,  has  not  ceased  to  make  such  uses  of  it  where  the  same  lies  in 
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and  throii|;h  Lilly  borough,  as  from  time  to  time  became 
plainant  companj." 

Tlie  material  coBclusions  of  law  are  quoted  in  the  opinion  of 
the  Supreme  Court 

Argued  before  Mitchbll,  C.  J.,  and  Deas,  Fbu.>  Bsoinr, 

Mestrezat,  and  Pottkk,  JJ. 

U.  W.  Storey,  for  appellant 

J.  F.  MeKenrick,  W.  Horace  BoM^and  Foreri  &  Percy  IQn 
Kose,  for  appellee. 

Opinion  per  Citbiam: 

The  learned  judge  below  found  as  a  fact  that  "  the  poles  in  con- 
troversy, and  which  form  the  subject  of  contention,  were  being 
erected  upon  the  line  of  the  New  Portage  Road,'  which  ia  owned 
bj  the  complainant  company."  He  further  found  among  his  am- 
elusions  of  law:  "First,  That  the  Pennsylvania  Railroad  Com- 
pany has  a  full  and  complete  right  to  construct  a  line  of  railroad 
over  and  upon  the  land  known  as  the  New  Portage  Railroad, 
with  all  of  the  incidents  necessary  for  the  operation  and  main- 
tenance of  such  railroad  when  constructed  at  any  point  where 
the  line  of  said  New  Portage  Railroad  lies  within  the  limits  of 
the  State  of  Pennsylvania.  .  .  ."  But  "  inasmuch  as  we  hara 
failed  to  find  as  a  fact  that  the  complainant  company  is  deeiroiu 
of  ereetiag  a  line  of  telegraph  poles  and  wires  for  the  exclusive 
use  of  its  railroad  line  on  and  along  the  New  Portage  Railroad, 
in  t!io  borough  of  Lilly,  the  answer  having  raised  the  question, 
and  nip  evidence  whatever  offered  to  prove  that  said  line  of  tele- 
grajih  poles  was  being  erected  for  the  use  of  the  railroad  company, 
comiiluinant,  in  the  operation  of  its  line  of  railway,  we  are  con- 
strained to  refuse  the  prayer  of  the  petitioner  for  an  injunction." 
On  those  findings,  it  appears  that  the  complainant  was  in  the 
exercise  of  its  legal  rights  on  its  own  premises,  and  was  ill^Uy 
interfered  with  by  the  respondent.  The  jurisdiction  of  equity  in 
such  eases  is  too  well  established  to  need  discussion.     The  reason 
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assigned  for  refusing  the  injunction  is  not  sufficient.  The  com- 
plainant having  the  right  to  build  the  telegraph  line,  the  pur- 
pose which  it  has  in  contemplation,  and  the  use  it  intends  to  make 
of  the  line  when  built,  are  not  within  the  province  of  the  court 
to  consider  in  this  proceeding. 

The  objection  that  no  injunction  bond  was  filed  by  the  com- 
plainant, made  on  the  argument  here,  is  one  that  can  be  obviated 
by  the  filing  of  the  bond  at  any  time  before  the  injunction  issues. 

Decree  reversed,  and  injunction  directed  to  be  awarded  as 
prayed* 


Qbxgon  Short  Linb  R.  Co.  v.  Postal  Tsl.  Oable  Co. 

United  States;  Circuit  Court  of  Appeals,  Ninth  Circuit, 

1.  C0!n«MNATION  BT  DOMESTIC  TELEGRAPH  COMPANT  8UB0BDIITATB  TO  FOBEIGIT 

OOMPAIVT. — ^The  fact  that  a  domestic  telegraph  company,  duly  incorpor- 
ated under  the  laws  of  Idaho,  was  organized  as  an  auxiliary  of,  and  subor- 
dinate to,  a  corporation  of  another  State,  which  owned  a  majority  of  its 
stock,  does  not  affect  its  de  facto  corporate  existence  or  deprive  it  of 
its  right  to  maintain  proceedings  for  the  condemnation  of  the  right  of 
way  of  a  railroad  company  under  the  laws  of  Idaho. 

2.  ConoEMif  ATION  OF  BIGHT  OF  WAT  UNDEB  GENERAL  POWEB. — ^Under  Idaho 

Key.  Stats^  sec  5210,  a  telegraph  company  may  exercise  the  right  of  emi- 
nent domain.  This  statute  authorizes  such  a  company  to  acquire  the 
right  to  erect  and  maintain  its  lines  along  the  right  of  way  of  a  railroad 
company,  provided  it  does  not  interfere  with  the  use  to  which  the  right  of 
way  was  already  dedicated. 

3.  Statute  attthobiziivg  condicm nation  of  bight  of  way  already  acquired. 

'^Under  Idaho  Rev.  Stats,  sec.  5213,  providing  that  if  property  is 
already  taken  for  a  public  use  it  must  be  shown  that  the  public  use  to 
which  it  is  to  be  applied  "i^  a  more  necessary  public  use,"  a  telegraph 
company  may  acquire  by  condemnation  the  right  to  use  a  railroad  right 
of  way  where  the  court  finds  that  it  is  necessary,  that  its  use  will  not  in- 
terfere with  the  prior  use,  and  that  it  is  more  necessary  than  such  prior 
lue. 
*•  Sufficiency  of  judgment. — ^A  judgment  awarding  a  right  of  way  to  a 
telegraph  company  is  sufficient  which  locates  the  telegraph  line  with 
reference  to  the  road-bed  of  the  railroad;  declarea  that  the  poles  should 
be  erected  upon  the  right  of  way ;  designates  the  manner  of  erecting  such 
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poles  aod  tlic  diBtance  from  the  outer  edge  of  the  militMul  tracki  i 
requires  tlie  telegraph  compao;  to  reiDOi'e  such  pole*  if  the  nilrotd  M 
pany  shall  at  any  time  require  the  use  of  the  right  of  way  where  Ui^^ 
placed,  to  HUeh  other  places  as  ehall  be  designated. 

Error  to  die  Circuit  Court  of  the  United  States  for  the  Soutb 
Division  of  the  District  of  Idaho.  Decided  October  7,  1901;; 
ported  Jll  Fed.  842. 

Parky  i.   Williams  and  Snour  <£  McCamani,  for  plaintiff  in   ■ 
error. 

J.  R.  Mclniosh  and  0.  W.  Powers,  for  defendant  in  error. 

Before  Gilbert  and  Bobs,  Ciciiit  Judges,  and  Hawlet,  Distrirt 
Judge. 

Gii.BEKT,  Circuit  Judge,  delivered  the  opinion  of  the  court; 

It  is  urged  that  the  court  erred  as  to  fact  and  law  in  finding  ibii 
E  defendant  in  error  was  a  corporation  duly  and  regularly  in(»^ 
porated  under  the  lawa  of  Idalto,  and  in  ruling  that  the  contention 
that  it  was  organized  to  enable  a  foreign  corporation  to  condemn 
a  right  of  way  "  cannot  be  considered  in  this  case."  In  the  answer 
it  was  denied  that  Uie  defendant  in  error  was  a  corporation  in<CT- 
porated  under  the  laws  of  Idaho,  or  that  it  had  the  power  to  e3e^ 
ciae  the  right  of  eminent  domain,  and  it  was  alleged  that  ilie  Pmul 
Telegraph  Cable  Company,  a  corporation  of  New  York,  in  order  to 
circumvent  the  policy  of  the  State  of  Idaho  which  denied  the  ri^t 
of  foreign  corporations  to  condemn  such  right  of  way,  caused  cer 
tain  of  its  employees  to  organize  a  nominal  and  pretended  corpora- 
tion under  the  laws  of  Idaho,  and  that  tJiereupon  the  defendant  in 
error  was  incorporated  ;  that  it  has  no  separate  existence  from  said 
New  York  corporation ;  that  all  its  expenses  are  paid  and  its  busi- 
s  policy  dictated  by  the  latter;  and  that  the  sole  purpose  of  ila 
organization  is  to  enable  the  New  York  corporation  to  exercise  in 
the  State  of  Idaho  the  ri^t  of  eminent  domain.  The  evidence  is 
that  the  defendant  in  error  was  incorporated,  and  a  meeting  of  its 
incorporators  was  held,  on  July  22, 1899,  and  tliat  on  the  same  day 
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ita  incorporators  became  directors  and  held  a  meeting ;  that  the  di- 
rectors consisted  of  four  citizens  of  Idaho,  and  E.  J.  Nally,  who 
was  a  resident  of  Illinois  and  an  employee  of  the  New  York  cor- 
poration ;  that  a  resolution  was  duly  adopted  authorizing  the  con- 
struction of  a  telegraph  line  substantially  as  described  in  the  com- 
plaint, and  authorizing  the  institution  of  the  present  suit ;  that  the 
capital  stock  of  said  corporation  is  $250,000,  divided  into  100 
shares,  of  which  E.  J.  Nally  subscribed  96  shares,  and  the  other 
directors  one  share  each.     It  was  shown  that  no  money  on  account 
of  any  of  these  subscriptions  had  been  paid  to  the  treasurer  of  the 
defenduit  in  error,  and  that  the  business  of  the  corporation  had 
been  conducted  under  the  direction  of  the  New  York  company. 
There  is  nothing  in  these  facts  to  indicate  that  the  defendant  in 
error  was  not  a  corporation  de  facto.      It  was  duly  incorporated 
according  to  the  laws  of  Idaho.    Four  of  its  five  incorporators  and 
directors  were  citizens  and  residents  of  that  State.     Its  ri^t  to 
maintain  the  present  suit  is  not  abridged  by  the  fact  that  the  stock 
subscribed  had  not  been  paid  for,  and  that  the  majority  of  the  stock 
was  owned  by  another  corporation,  which  conducted  its  business 
and  controlled  its  movements.     Day  v.  Telegraph  Co.,  66  Md.  354, 
7  All  608 ;  Lower  v.  Railroad  Co.,  59  Iowa,  563,  13  N.  W.  718 ; 
Kansas  A  T.  Coal  Ry.  Co.  v.  Northu^estem  Coal  &  Mining  Co. 
(Mo.),  61  S.  W.  684,  51  L.  R  A.  936;  Exchange  Bank  of  Macon 
V.  Macon  Const.  Co.,  97  Ga.  1,  25  S.  E.  326,  33  L.  R.  A.  800.     In 
the  case  last  cited  it  was  held  that  the  fact  that  "  one  corporation 
owns  the  entire  capital  stock  of  another  does  not  vest  in  the  former 
the  legal  title  to  the  property  of  the  latter,  nor  render  the  two  cor- 
porations identical ;  on  the  contrary,  they  are  separate  and  distinct 
legal  entities."     The  plaintiff  corporation,  in  a  suit  to  condemn 
land  to  public  use,  must  show  its  authority  to  exercise  the  right  of 
eminent  domain,  and  prove  that  it  has  strictly  complied  with  the 
law.    The  defendant  in  such  a  suit  may  deny  that  the  plaintiff  is 
duly  incorporated,  and  may  cast  upon  it  the  burden  of  proving  its 
corporate  existence,  but,  if  the  latter  show  that  it  is  a  corporation 
<fe  jacto,  it  is  sufficient    The  right  to  further  contest  its  authority 
to  condemn  land  or  to  prosecute  the  objects  of  its  organization  be- 
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longB  only  to  the  State.  McAuley  v.  Railway  Co.,  83  III.  348 ;  JTo- 
tional  Docks  Ry.  Co.  v.  Central  R.  Co.  of  Neie  Jersey,  32  N.  J. 
Eq.  75ft ;  Railroad  Co.  v.  MHUr,  56  Incl.  88 ;  WeUington  &  P.  B. 
Co.  V.  Cashie  £  C.  R.  Lutnher  Co.,  114  N.  C.  690,  19  S.  E.  646; 
Kansas  £  T.  Coal  Ry.  Co.  v.  Northwestern  Coal  £  Mining  Co., 
(Mo.)  61  S.  W.  684,  51  L.  R.  A.  936 ;  Peoria  £  P.  Union  Ry.  Co. 
V.  Peoria  £  F.  Ry.  Co.,  105  111.  110 ;  Chicago  £  N.  W.  By.  Co.  p. 
Chicago  £  E.  It.  Co.,  112  111.  589 ;  Reisner  v.  Strong,  24  Kan.  410; 
Turnpike  Co.  v.  Bobb,  88  Ky.  226,  10  S.  W.  794;  Day  i.  Tele- 
graph Co.,  66  Md.  354,  7  Atl.  608.  In  tliB  case  last  cited  it  was 
held  that  foreign  corporations,  and  especially  telegraph  companies, 
may  do  business  within  the  State,  and  acquire  and  hold  necessary 
property  therein,  to  enable  them  to  prosecute  and  conduct  their  bus- 
iness, and  to  hold  such  property  in  their  own  names,  or  in  the  name 
of  an  auxiliary  local  corporation  organized  for  that  purpose.  In 
the  case  at  bar  no  question  is  made  that  the  defendant  in  error  bolrii 
the  title  to  whatever  right  has  been  acquired  in  the  condemnatinn 
suit.  Although  it  may  be  a  corporation  auxiliary  to  the  New  Tori: 
company,  formed  for  the  purpose  of  acquiring  and  holding  a  right 
of  way  in  Idaho  under  the  laws  of  that  St-atc,  to  be  used  as  part  of 
a  telegraph  line  which  traverses  many  States,  it  is  nevertheleae  a 
distinct  corporation.  It  may  at  any  time  assert  its  ri^t  to  conduct 
and  manage  its  own  business  affairs,  and  the  payment  of  the  aub- 
ecriptions  to  its  capital  stock  may  be  enforced  whenever  it  shall  be- 
come necessary  for  the  protection  of  its  creditors  or  for  other  pa^ 
poees.  The  plaintiff  in  error  cites  certain  cases  which  it  is  said  \eai 
to  a  conclusion  the  reverse  of  that  which  we  have  reached.  A  ease 
much  relied  on  is  Koeni-g  v.  Railroad  Co.,  27  Neb.  699,  43  N,  W. 
423.  The  Constitution  of  Nebraska  having  provided  that  no  for 
eign  corporation  shall  be  entitled  to  exercise  the  right  of  emineDt 
domain,  or  "to  acquire  the  right  of  way,"  etc.,  unless  certain  condi- 
tions be  complied  with,  it  wag  held  in  that  case  that  the  prohibition 
to  acquire  a  right  of  way  prevented  such  a  corporation  from  doing 
indirectly  what  it  was  prevented  from  doing  directly,  or,  in  other 
words,  prevented  it  from  availing  itself  of  the  services  of  another 
corporation  to  accomplish  the  desired  result.    The  suit  was  brought 
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to  obtain  an  injunction  against  the  foreign  corporation.    The  latter 
in  its  ansrwer  pleaded  and  relied  upon  a  right  of  way  acquired  in 
oondemnation  proceedings  ^^  in  its  behalf,"  instituted  by  a  certain 
other  railway  corporation  of  the  State  of  Nebraska,  and  a  transfer 
of  such  ri^t  from  the  domestic  corporation.    It  was  with  reference 
to  these  facts  and  to  the  constitutional  prohibition  that  the  language 
of  the  opinion  was  adopted.   There  is  no  prohibition  in  the  laws  of 
Idaho  against  a  foreign  tel^raph  company  acquiring  a  right  of 
way  in  that  State,  nor  has  the  New  York  corporation  acquired  the 
right  of  way  in  the  present  case,    lliere  has  been  no  transfer  of  the 
ri^t  of  way  from  the  defendant  in  error.    The  title  remains  in  that 
corporation.    Other  cases  are  cited  which  sustain  the  general  prop- 
ositions which  are  not  here  disputed,  that  in  a  condemnation  pro- 
ceeding corporate  organization  is  an  issuable  fact,  that  the  con- 
demnor must  show  that  the  condemnation  sou^t  is  for  public  pur- 
poses, and  that  the  court  may  go  behind  the  allegations  of  the  com- 
plaint, and  try  the  question  whether  the  real  purpose  of  the  con- 
demnation is  private  or  public. 

It  is  said  t^at  the  court  erred  in  ruling  that  property  already  con- 
demned to  a  public  use  under  the  ri^t  of  eminent  domain  cannot, 
in  the  absence  of  express  legislative  authority,  be  condemned  to  a 
second  public  use;  that  the  judgment  in  the  first  condemnation 
proceeding  is  an  adjudication  of  the  question  of  the  necessity  of 
that  nse,  and  that  no  second  judgment  can  be  had  subversive  of  the 
judgment  so  rendered.  Attention  is  directed  to  the  fact  that,  while 
in  some  States  special  provision  is  made  by  statute  for  the  condem- 
nation of  a  ri^t  of  way  for  a  telegraph  line  over  and  along  the  line 
of  the  right  of  way  of  a  railway  company,  no  such  special  provision 
has  been  enacted  in  Idaho,  and  it  is  urged  that  there  is  no  provision 
of  law  by  which  die  present  proceedings  may  be  sustained.  So  far 
as  the  question  of  special  statutory  authority  is  involved,  the  conten- 
tion is  well  founded.  The  only  special  statute  conferring  upon  tele- 
graph and  telephone  companies  the  right  to  occupy  property  al- 
ready devoted  to  public  use  is  found  in  section  2700  of  the  Revised 
Statutes  of  Idaho,  which  gives  permission  to  construct  telegraph 
and  telephone  lines  along  and  upon  public  roads  and  highways 
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which  cross  the  lands  and  watera  of  the  State.  But,  by  section 
5:il0,  telegraph  companies  are  given  authority  to  exercise  the  right 
of  emiaent  domain.  This  proviaion,  standing  alone,  unaffected  by 
other  statutory  enactments,  would  confer  upon  a  telegraph  com- 
pany the  authority  to  condemn  a  right  of  way  along  and  upon  the 
right  of  way  of  a  railway  company,  provided  that  it  did  not  in  any 
way  interfere  with  the  use  to  which  the  ri^t  of  way  was  already 
dedicated.  The  rule  is  supported  by  abundant  authority,  and  may 
be  thus  expressed:  Property  dedicated  to  a  public  use  cannot  be 
taken  for  another  public  use  under  the  general  laws  conferring  the 
right  of  eminent  domain,  where  the  second  use  will  destroy  or  in- 
jure the  use  to  which  the  property  is  already  devoted.  To  authorize 
a  seiiond  condemnation  of  snch  properties  to  a  second  use  whidi  ia 
subversive  of  the  firat,  there  mast  be  express  legislative  authori^. 
Milts,  Em.  Dom.  sees.  46-47 ;  Baltimore  &  0.  E.  Co.  v.  Piltsimrg, 
W.  &  K.  R.  Co.,  17  W.  Va.  812-852 ;  Levris  Em.  Dom.  sec.  269; 
Steele  v.  Empsom.  142  Ind.  397-406,  41  N.  E.  822 ;  Winona  d  St. 
P.  }i.  Co.  V.  City  of  WaieHown  (S.  D.),  56  N.  W.  1OT7  ;  BalUmerr 
&  0.  8.  W.  R.  Co.  t>.  Board  of  Com'rs  of  Jackson  Co.  (Ind.  Sup.), 
58  N.  E.  837 ;  Sabine  &  E.  T.  R.  Co.  v.  Qvlf  £  I.  R.  Co.  (Tex. 
Sup.),  46  S.  W.  784;  Northwestern  Tel.  Exch.  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Minn.),  79  N.  W.  315-317.  In  the  case  last 
cited,  the  court  said: 

"Ttie  general  rule  ie  that  ezpresa  legislative  authority  ia  generally  requisite 
exte[]t  where  the  proposed  appropriation  would  not  destroy  or  greatly  injure 
the  franchise,  or  render  it  diflSenlt  to  prosecute  the  object  of  the  franchiK, 
when  a  general  grant  would  be  sufficient.  I^nd  already  devoted  to  another 
public  lue  cannot  be  taken  under  general  lawa,  when  the  effect  would  be  to 
extjii»uish  a  franchise.  If,  however,  the  taking  would  not  materially  injure 
the  prior  holder,  the  condemnation  may  be  sustained." 

Tlie  question  in  the  present  case  is  complicated,  however,  by  the 
proviwioDS  of  section  5213  of  the  Revised  Statutes  of  Idaho,  which 
declares  that  before  property  can  be  taken  for  a  public  use  it  must 
be  shown  (1)  that  the  taking  ia  necessary  to  such  use;  (2)  if  al- 
ready appropriated  to  some  public  use,  that  the  public  Bse  to  which 
it  is  so  applied  "  is  a  more  necessary  public  use."     Do  these  pro- 
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yisions  import  into  the  law  of  the  case  conditions  precedent  to  the 
second  taking,  in  addition  to  those  which  are  imposed  by  the  gen- 
eral rule  of  law  which  has  been  above  quoted  ?    We  think  they  do 
not    Taking  the  language  of  the  statute^  we  think  it  may  be  fairly 
construed  as  a  statutory  declaration  of  the  general  rule  of  law 
which  would  have  obtained  in  the  absence  of  such  an  enactment 
Considering  the  words  used,  and  the  general  tenor  of  the  law  con- 
trolling the  devotion  of  private  property  to  public  use,  we  think 
the  statute  was  intended  to  provide  that  property  already  devoted 
to  a  public  use  might,  whenever  deemed  necessary  for  the  use  of  a 
corporation  having  the  authority  to  exercise  the  right  of  eminent 
domain,  be  devoted  to  a  second  use,  which  would  not  interfere  with 
the  first.     It  was  not  intended  to  require  that  absolute  necessity 
should  exist  for  the  devotion  of  the  property  to  the  second  use.    It 
was  only  required  that  the  second  use  be  more  necessary  than  the 
first  use.    A  corporation,  in  instituting  condemnation  proceedings, 
has  the  general  right  to  select  such  property  as  it  shall  find  neces- 
sary for  its  public  use.    This  right  is  recognized  by  the  courts.    No 
one  can  defend  against  such  an  appropriation  by  shovnng  that 
some  other  property  would  serve  the  use  of  the  corporation  equally 
^ell.    Such  property  is  "  necessary ''  when  the  corporation  asserts 
that  it  has  placed  its  line  over  it  and  needs  it.    Property  already 
dedicated  to  a  public  use  stands  upon  the  same  footing  as  other 
property,  and  is  subject  to  condemnation  as  is  other  property,  pro- 
vided that  the  second  use  shall  not  interfere  with  the  first     The 
defendant  in  error  in  this  case  has  alleged  that  this  property  is  nec- 
essary for  its  use,  and  that  it  is  not  necessary  for  the  use  of  the 
plaintiff  in  error.    The  court  has  found  that  these  allegations  are 
true,  and  has  found  that  the  second  use  is  more  necessary  than  the 
^Kt.   As  we  construe  the  statutes  of  Idaho,  we  find  no  error  in  that 
conclusion. 

It  is  contended  that  the  judgment  is  too  indefinite,  both  as  to  the 
ri^t  condemned  and  the  property  to  be  taken,  to  authorize  the  de- 
fendant in  error  to  proceed  with  the  construction  of  its  line.  There 
is  no  assignment  of  error  which  brings  this  precise  point  before  us 
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for  onr  oonsideration.  The  aaeignment  is  that  the  court  ened  in 
rendoriDg  the  judgment  for  the  reasoD  that  it  is  erroneous  and  con- 
trary to  law.  This  is  not  sufficient  to  direct  attention  to  a  defect  in 
tlio  judgment  consisting  in  its  indefiniteness.  Nor  do  we  find  that 
the  judgment  is  so  indefinite  that  to  render  it  was  plain  error  which 
we  should  notice  in  the  absence  of  a  specific  assignment.  The  judg- 
Diont,  in  general  terms,  locates  the  telegraph  line  with  reference  to 
till'  roadbed  of  the  road,  which  may  be  considered  a  fised  monu- 
ment It  declares  that  the  poles  for  the  tel^raph  line  ahall  be 
encted  upon  the  /i^t  of  way ;  that  thej  shall  be  30  feet  in  length, 
pliinted  firmly  in  the  ground  at  ft  depth  of  not  less  than  5  feet,  and 
nut  nearer  the  roadbed  than  30  feet  from  the  onter  edge  of  the  rail- 
roiid  track,  or  at  such  points  as  may  be  agreed  upon,  and  that 
where  it  becomes  necessary  to  cross  the  track  of  the  railroad  tbe 
poles  shall  be  of  such  height  as  to  prevent  interference  with  tie 
operation  of  the  road ;  and  that,  if  at  any  time  the  plaintiff  in  error 
ahall  need  any  portion  of  its  right  of  way  where  the  poles  are 
placed,  the  defendant  in  error  shall,  upon  reasonable  notice,  at  its 
own  expense,  remove  the  same  to  such  other  points  as  shall  be 
dct^ignated  by  the  plaintiff  in  error.  If  there  were  in  the  record  u 
assif^oment  of  error  directly  challenging  the  sufficiency  of  this 
jntl^ent,  we  are  not  prepared  to  say  that  it  is  so  indefinite  as  to 
rerniire  revision  at  our  hands.  In  the  nature  of  the  case,  it  was  im- 
])rncticable  to  designate  the  precise  spot  where  each  telegraph  pole 
should  be  placed.  The  judgment  advises  the  railroad  company,  in 
a  freneral  way,  of  the  position  of  the  proposed  telegraph  line,  and 
Cfinsprves  its  remedy  against  invasion  of  any  portion  thereof  wiucl 
it  may  need  for  the  operation  of  its  road. 

Tt  is  further  contended  that  the  court  erred  in  assessing  damagfJ- 
^^l  ■  damages  awarded  were  $500.  When  we  consider  the  cost  ami 
truihle  to  the  railroad  company  in  obtaining  its  right  of  way  intSie 
first  instance,  and  the  advantage  to  the  telegraph  company  of  local- 
inir  its  line  on  that  right  of  way  rather  than  on  adjacent  lands  paral- 
lel thereto,  where  it  would  be  required  to  deal  with  numerous  lanJ- 
owners,  and  perhaps  to  prosecute  numerous  condemnation  suits, 
the  amount  awarded  may  appear  inadequate ;  but  when  it  is  t^i' 
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sidered  that  the  property  taken  for  the  telegraph  line  is  of  no 
actual  value  to  the  railroad  company,  and,  as  the  court  has  found, 
is  not  needed  by  it  for  the  operation  of  its  road,  the  damages  found 
by  the  court  may  not  be  said  to  be  inappropriate.  The  principal 
element  of  damage  to  the  railroad  company  consists,  perhaps,  in  the 
trouble  and  expense  to  be  hereafter  incurred  by  it  in  causing 
changes  of  the  position  of  the  telegraph  line  in  case  the  company 
shall  require  more  of  its  roadbed  or  make  changes  in  the  location 
of  portions  of  its  road.  We  cannot  say  that  the  trial  court  over- 
looked any  of  these  considerations  in  awarding  damages,  or  was 
guided  by  any  erroneous  view  of  the  law  in  arriving  at  his  conclu- 
Bion.  Such  being  the  case,  the  finding  of  the  court  upon  the  amount 
of  damages  cannot  be  disturbed  upon  the  writ  of  error.  We  find 
no  error  for  which  the  judgment  should  be  reversed. 
The  judgment  is  affirmed. 

Other  Cases  Relative  to  Condemnatioa  of  Railroad  Right  of  Way 

by  Telegraph  CcMnpanies. 


!•  Colormdo  statute;  rights  of  telegrapli  oompany;  publie  use  aud 
aecesslty;  petitioB. — In  the  case  of  Union  Pac.  R.  Co,  v.  Colorado  Postal 
Tikg.  Cable  Co.^  30  Colo.  133,  69  Pac.  664,  the  court  said: 

"The  several  assigmnenta  of  error  argued  by  counsel  for  respondent,  includ- 
ing those  based  upon  the  instructions  refused  and  given  with  respect  to  what 
constitutes  a  taking  for  a  public  use,  the  necessity  for  such  taking,  and  the 
right  of  petitioner  to  determine  the  route  and  location  of  its  line,  except  those 
specially  noticed  later,  may  be  c(Hisidered  under  this  proposition:  Did  the 
evidence  offered  on  behalf  of  the  respondent  and  refused,  as  above  noticed, 
tend  to  prove  that  petitioner  was  not  seeking  to  condemn  a  right  of  way  for 
a  public  use,  or  tend  to  establish  facts  which  would  defeat  the  proceeding? 
Counsel  for  respondent  contends  that  it  does,  for  the  reasons:  (1)  That  this 
testimony  would  have  established  that  the  right  of  way  was  to  be  subjected  to 
a  private  use;  and (2) there  was  no  necessity  for  taking  a  right  of  way  through 
the  lands  of  respondent.  In  support  of  the  first  proposition  it  is  urged  that  the 
urticles  of  incorporation  of  petitioner  disclose  that  it  was  organized  to  sell 
or  otherwise  dispose  of  the  lines  of  telegraph  which  it  might  construct  or  ac- 
quire in  this  State,  and  that  this  fact,  in  connection  with  the  testimony  offered 
to  the  effect  that  it  was  the  creature  of  a  foreign  corporation,  and  not  its  honest 
intention  to  operate  the  line  in  question  except  in  the  interest  of  and  in  connection 
with  that  corporation,  established  in  law  an  intent  to  take  the  property  of  re- 
respondent  for  a  private  use.  There  is  nothing  in  the  spirit  or  policy  of  the  law 
which  prohibits  the  same  persons  from  organizing  two  or  more  corporations  with 
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the  inteDtioD  that  tbey  ohnll  lie  operated  iu  conjunrtion  with  emch  other, 
does  the  law  prohibit  a  torporation  from  aeeepttng  finani-ial  Hsiistanoe  f 
ADotber.     It  nhould  be  the  puHey  of  this  State  to  encoura^  the  ctyastra 
and  operation  of  competing  lines  of  communioution  between  points  wiUtin  | 
own  borders  and  those  located  within  otber  States.     In  man;  instAnoe 
can  only  be  effected  by  corporations  organized  under  our  laws  actinK  ii 
junction   with   thone  created  under   the   laws  of  a   sister  State.     One  of  I 
essential  attributes  of  property  is  the  right  to  sell,  and,  unless  tbi«  rigfata 
limited  by  law,  it  necessarily  exists.     Further,  it  appears  from  the   art 
□f  incorporation  of  petitioner  thai  it  la  duly  organized  and  existing  mtdM'  ti 
laws  of  this  State,  and   ita  charter  cannot  be  attacked  in  a  collateral  i 
ceeiling.     Kanaait  d  T.  Coal  Ry,  Co,  v.  h'orlhtrrttern  Coal  d  Uininjf  Co^ 
Mo.  288.  61  S.  W.  684;   /n  re  Nrv>  York.  L.  (f  W.  Ry.  Co..  35  Hun,  : 
firmed  99  N.  Y.  12.  1  N.  E.  27;  Frott  x\  Coal  Co.,  24  How.  278.  16  U  Ed.  8 
Postal  TeL  Cable  Co.  of  Ulah  «.  Oregon  Short  Line  ».  Co.   (Utah). 
Electi.  Cas.  417,  65  Pae.  73S;  Pottai  Tel.  Cable  Co.  of  Idaho  v.  Oregon  Stto 
Line  S.  Co.   (C.  C.(,  104  Fed.  023;  Orrgon  Hhort  Line  R.  Co.  t.  Poitol  3 
Cottd  Co.  of  Idaho,  8  Am.  Ele-^^U.  Caa.  267,  49  C-  C.  A.  063.  Ill  Fed.  M2.    : 
the  last  three  cases  cited  the  identical  question  presented  by  the  aa 
respondent  and  the  testimony  offered  relative  to  the  good  faith  and  p 
petitioner  was  raised  in  the  same  manner  as  in  tbe  case  at  bar,  and  in  a 
instance  it  wa»  held  that  the  matters  tbuit  presented  were  wholly  i 

It  is  urged  that,  if  respondent  bad  been  permitted  to  prove  Ibe  existence  d 
a  highway  adjacent  to  the  rout«  upon  which  petitioner  proposes 
telegraph  line,  and  also  prove  that  leave  to  erect  such  line  through  c 
incorporated  towns  through  which  the  proposed  right  of  way  exl«nds  bad  » 
been  secured  from  the  municipal  authorities  of  such  towns,  then  no  necesuty 
for  taking  the  lands  of  respondent  would  have  been  established.     In  support 
of  this  proposition  we  are  referred  to  section  687,   1  Mills'  Ann.  St.,  whiei 
provides  that  telegraph   companies   organised   under   the   laws  of   this  State 
may  construct  their  line  along  and  upon  the  public  roada;   and  section  iSS, 
which  inhibits  such  companies  from  constructing  their  lines  upon  the  stmts 
or  alleys  of  an  incorporated  town  without  the  consent  of  the  corporate  aulhoii- 
ties.     The  Legislature  has  vested  corporations  of  the  character  of  petitioatf  J 
with  discretion  in  locating  their  U-legruph  lines.    Ordinarily,  the  courts  o 
exercise  supervision  with  respect  to  such  matters.     The  discretion  whicll  tbl  I 
corporation  may  exercise  in  determining  the  route  of  its  lines  cannot  be  intn- 
fered  with  in  the  absence  of  a  showing  of  bad  faith,  a  malicious  moUvE,  * 
that  the  taking  of  a  particular  tract  sought  to  be  condemned  would  entail  i 
great  loss,  which  might  readily  be  avoided.     Railroad  Co.  c.  Sip,  46  S.  t,  1 
540,  7  Am.  Rep.  386;  Railuvy  Co.  v.  Hooper,  70  Cnl.  404,  18  Pac.  599;  JI«*  I 
roail  Co.  V.  WHtae,  116  III.  449,  6  N.  E,  49;  Sailroad  Co.  v.  Dunbar,  100  III.  I 
110.    There  was  no  showing  of  this  character  on  the  part  of  the  reapondcaL  I 
True,  it  did  introduce  evidence  to  the  effect  that  the  erection  of  a  telcgrspk  l 
line  along  its  right  of  way  would  cause  some  inconvenience,  and  might  p 
bly  increase  the  hazard  of  roiiioading,  but  in  no  greater  degree  in  this  psr. 
ticulai  instance  than  other  railroads  must  suffer  from  the  erection  of  tde-  1 
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^aph  lines  adjacent  to  their  railroad  tracks, — a  condition  which  exists  almost 
without  exception  along  every  line  of  railroad  in  the  United  States.    On  be- 
half of  the  respondent  it  is  contended  that,  in  the  absence  of  leave  from  the 
municipal  authorities  of  the  town  situate  along  the  proposed  right  of  way  to 
erect  and  maintain  its  line  through  such  towns,  and  through  which  the  lands 
sought  to  be  condemned  extend,  petitioner  could  not  take  such  lands,  because 
the  proceedings  must  be  regarded  as  an  entirety.     This  question  does  not 
concern  respondent.     If  petitioner  cannot  erect  its  line  of  telegraph  througb 
the  towns  in  question,  except  it  obtain  leave  to  do  so  from  the  corporate 
authorities,  and  fails  to  obtain  such  leave,  respondent  is  not  injured.     Peti- 
tioner cannot  use  the  right  of  way  situate  within  the  corporate  limits  of  towns 
except  for  the  purposes  for  which  it  is  taken.     If  it  never  utilizes  the  right 
of  way  within  such  limits,  respondent  cannot  complain.     Petitioner  might  be 
able  to  build  its  line  aroimd  such  towns,  but  that  certainly  can  make  no  dif- 
ference to  respondent.    Railroad  Co,  v.  KimbaU,  61  Cal.  90;  Railroad  Co.  v. 
Dunbar,  supra. 

The  motion  to  dismiss  heretofore  noticed  was  also  based  upon  the  ground 
that  the  petition  was  insufficient.     In  support  of  this  claim  it  is  urged: 
(1)    It  does  not  appear  from  the  statements  of  the  petition  that  the  tele- 
graph line  of  petitioner  is  to  be  public;  and  (2)  property  held  by  one  corpora- 
tion for  a  public  use  cannot  be  taken  by  another  for  the  same  purpose  and 
use.    The  object  for  which  land  is  taken  determines  whether  or  not  the  use 
to  which  it  is  to  be  subjected,  when  condemned,  is  public.    Denver  R.  L.  d  C. 
Co.  V.  Union  Poo,  R,  Co,  (C.  C),  34  Fed.  386.     In  the  petition  it  is  alleged 
that  petitioner  is  a  corporation  organized  for  the  purpose  of  erecting  and 
maintaining  lines  of  magnetic  telegraph  in  this  State.     The  law  of  the  State 
provides  that  companies  may  be  organized  for  the  purpose  of  maintaining  tele- 
graph lines.     Section  587,  1  Mills'  Ann.  St.     The  business  which  such  com- 
panies are  authorized  to  transact  is  public  in  its  nature.    They  must  receive 
and  transmit  messages  from  other  companies  engaged  in  the  same  business, 
tnd  transmit  messages  tendered  by  any  person.    Sections  589,  590.      Counsel 
for  respondent  recognize  that  property  held  for  a  public  use  is  subject  to  the 
eminent  domain  power  of  the  State,  but  contend  that  such  property  cannot  be 
taken  by  another  to  be  used  for  the  same  purpose  for  which  it  is  already  held. 
The  case  made  does  not  fall  within  the  exception  claimed.     Proceedings  in 
condemnation  may  be  maintained  by  a  telegraph  company  against  a  railroad 
corporation.    Laws  1885,  p.  358.     It  appears  there  is  already  a  line  of  tele- 
graph along  the  respondent's  right  of  way.     The  evidence  discloses,  however, 
that  the  proposed  line  of  petitioner  will  neither  interfere  with  this  line  nor 
with  the  operation  of  respondent's  railroad.     There  is  ample  room  for  all. 
^0  property  of  respondent  will  be  taken  which  is  already  devoted  to  or  needed 
for  a  public  use,  and  it  is,  therefore,  not  in  a  position  to  insist  that  property 
held  by  it  for  a  public  use  will  be  taken  by  another  for  the  same  or  a  different 
^w.    The  mere  fact,  therefore,  that  petitioner  seeks  to  condemn  a  right  of  way 
through  lands  belonging  to  a  railroad  company  does  not  render  the  petition 
^nsufticient.    The  respondent  cannot  successfully  resist  the  condemnation  of 
wch  right  of  way  unless  it  appears  that  its  use  was  necessary  to  the  mainten- 
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•nee  and  operation  of  its  rallroAd  and  the  lines  of  telegraph  alreadv  ernrt^l 
thereon,  or  ia  needed  for  such  purpose.  That  property  held  tor  a  public  u^^ 
may  be  t»ken  under  the  eiereise  of  the  right  o(  eminent  domain  for  the  tunr 
or  a  iliDerent  public  use,  when  such  talcing  does  not  materially  interfere  with 
the  ix^i-i  for  which  it  is  already  bald,  has  been  recognized  in  a  great  number  of 
cases  in  irhich  this  subject  has  been  considered.  Mobile  d  0.  R.  Co.  v.  Posiai 
Tel.  CabU  Co.,  120  Ala.  21.  24  South.  40S;  Soulhirn  Fan.  R.  Co.  r.  Soaihrrn 
CalifornUi  B.  Co.  (Cal),  43  Pao.  602;  Southwiilern  Telegraph  &  refayJkotie 
Co.  t.  0«¥,  C.  i  8.  F.  R.  Co.  (Tei.  Civ.  App.)  6a  S.  W.  106;  Postal  Td.  Cable 
Co.  of  Utah  V.  Oregon  Short  Line  B.  Co.  (UUb),  7  Am.  Elertl.  Cas,  417,  65 
Pac.  T.'iSi  Salt  Lake  City  v.  Salt  Lake  City  Waler  d  Electrieai  Poinr  Co. 
(Utahl,  fi7  Pac.  1*72;  Colorado  E.  R.  Co.  v.  Union  Fac.  R,  Co.   (C.  C.|  41  Fed. 

2.  Georglm  «t»t«tc  e«Bt«rvlHC  po^wr  «f  condeauaAtloa  aatkorisM 
Koqoisittom  wf  r»Uv*«d  ri^t  «f  ^«r  bj  ttltgrttj/b  oampanj;  coa- 
■tmotloa  of  Ilaea. — The  official  syllabus  of  the  caae  of  jSaoannoA,  Florida 
i  W.  Ry.  Co.  V.  PoMtal  Teleg.  Cable  Co.,  HS  Ga.  554,  42  S.  E.  1,  ia  as  foltaw^: 

"1.  Th«  act  approved  December  18,  18M  (Acts  IB94,  p.  95),  "to  provide  i 
uniform  method  of  exercising  the  right  of  condemning,  taking,  or  damiging 
private  property"  (Civ,  Code,  sees,  4657-46S6),  is  general  in  its  nature,  ami 
applie:(  to  «ll  peraona,  natural  and  artificial,  who  come  within  its  purvifn. 
The  act  approved  December  20,  18S8  (Acta  I8BS,  p.  54),  amended  the  eiinin^ 
law,  which  provided  a  uniform  method  for  exercising  such  right  of  con- 
demnation, onlj  as  to  telegraph  companies  which  seek  to  condemn  rigbts  of 
way  of  railroad  companies  for  the  purpose  of  ereeting  thereon  lines  of  telp- 
grapli.  As  amended,  the  law  is  gcDeral,  and  by  its  provisions  due  process  of 
law  is  afforded  to  the  railroad  companies  wbow  property  is  sought  to  be  cub- 
demned. 

"£.  The  necessity  for  taking  private  property  for  public  use  is  a  question  for 
legidlntive  determination,  and  the  provisions  of  the  Code  relating  to  sucb 
taking  are  not,  because  they  fail  to  provide  tor  a  special  tribunal  to  pass  upon 
such  necessity,  violative  of  the  constitutional  inhibition  against  taidng  tb' 
property  of  the  citizen  without  due  proeeas  of  law. 

"3,  Thfe  description  of  the  property  sought  to  be  condemned,  as  made  h 
the  original  notice,  was  not  open  to  the  objection  that  it  was  vague  and  in- 
definite. The  amendment  to  the  original  notice  was  properly  allowed,  mi 
inured  to  the  benefit  of  the  railway  company. 

"4.  Construing  section  4670  of  the  Civil  Code,  sts  amended  by  the  act  of  1D9S, 
a  telegraph  company  which  has  proceeded  to  cottdcnm  a  sufficiency  of  tbe  ri^bt 
of  way  of  a  railway  company  for  the  purpose  of  erecting  a  line  of  telegnpb 
miiv.  pending  an  appeal  from  the  award  of  the  asse<>sors,  lawfully  proceed  to 
cnri-^!  UK-tits  line  on  Buch  right  of  way  after  it  hna  depO'ited  the  amount  of  Ibr 
a«:ii  I  in  the  ofTice  of  the  clerk  of  the  Superior  Court  of  the  county  where  suft 
proi  LI  iHzigB  were  had.  The  record  doea  not  show  any  error  commiltni  bv  th* 
tiiul  judge  in  granting  the  injunction." 
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3.  ECe«t  o£  Post  Roads  Aet  (17.  S.  Rev.  St.  1878,  sec,  5263  f.  [t/.  S, 
Comp.  8i,  1901,  p.  3579] ) ;  rlffht  to  oondemn  rlgl&t  of  way  vmder  sen- 
end  statmte^ — We  quote  the  following  from  the  opinion  of  the  court  in  the 
cue  of  Postal  Teleg.  Cable  Co,  v,  Chicago,  I,  d  L.  Ry.  Co,,  30  Ind.  App.  654, 
66N.  £.  919: 

"The  act  of  Congresa  referred  to  in  appellant's  petition  is  as  follows  (Rev. 
St.  U.  S.  [2d  ed.]  1878): 

**Sec  5263.  Any  telegraph  company  now  organized,  or  which  may  hereafter 
be  organized  under  the  laws  of  any  State,  shall  have  the  right  to  construct, 
maintain  and  operate  lines  of  telegraph  through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and  along  any  of  the  military  or  post 
roads  of  the  United  States  which  have  been  or  may  hereafter  be  declared  such 
by  law,  and  over,  under  and  across  navigable  streams  or  waters  of  the  United 
States;  but  such  lines  of  telegraph  shall  be  so  constructed  and  maintained  as 
not  to  obstruct  the  navigation  of  such  streams  and  waters,  or  interfere  with 
tlie  ordinary  travel  on  such  military  or  post  roads."  (U.  S.  Comp.  St.  1901, 
p.  3679.) 

''Sec  5208.  Before  any  telegraph  company  shall  exercise  any  of  the  powers 
or  privileges  conferred  by  law  such  company  shall  file  their  written  acceptance 
with  the  postmaster-general  of  the  restrictions  and  obligations  required  by 
law."    (U.  S.  Comp.  St.  1901,  p.  3581.) 

It  is  also  provided  by  an  act  of  Congress  (section  3964,  Hev.  St.  U.  S.  1878 
[U.  8.  Comp.  St.  1901,  p.  2707])  that  "the  following  are  established  as  post 
Toads:  All  the  waters  of  the  United  States,  during  the  time  the  mail  is  car- 
ried thereon.  All  railroads  or  parts  of  railroads,  which  are  now  or  hereafter 
may  be  in  operation.    .    .    ." 

In  the  law  of  this  State,  under  which  the  appellant  was  incorporated,  it  is 
provided  that  telegraph  companies  "shall  have  power  to  acquire,  by  purchase 
or  otherwise,  hold,  and  conv^  such  real  and  personal  estate  as  may  be  neces- 
ury  and  proper  for  the  purpose  of  erecting  and  keeping  in  repair  its  lines  of 
telegraph  and  the  buildings  requisite  for  their  operation,"  and  that  "such  cor- 
poration shall  have  power  to  acquire  such  real  estate  and  right  of  way  as 
nuy  be  necessary  for  the  uses  and  purposes  herein  contemplated,  under  the 
writ  of  assessment  of  damages,  as  fully  as  if  the  act  in  relation  to  said  writ 
were  incorporated  and  made  part  hereof." 

We  taink  the  law  of  this  State  gives  to  a  telegraph  company  the  right  and 
power  to  condemn  land  for  its  right  of  way  upon  the  assessment  and  payment 
of  damages,  and  that  the  reference  in  the  law  above  quoted  to  the  act  for  the 
^'Besament  of  damages  adopts  so  much  of  that  act  as  is  necessary  to  enable 
the  telegraph  company  to  exercise  such  power. 


We  do  not  need  to  consider  the  question  as  to  what  rights  telegraph  com- 
panies have,  under  the  acts  of  Congress  heretofore  set  out,  in  States  where  the 
right  of  eminent  domain  had  not  been  granted  to  them ;  but,  in  some  of  the 
States  where  the  general  right  to  condemn  has  been  given  to  telegraph  com- 
pftiiies,  it  has  been  held  that  the  right  to  construct  their  lines  upon  the  right 


« 


'-^^ 


American  Electrical  Cases. 
OrpgoD  Sbort  Line  R.  Co,  r.  Poatat  Tel.  Cable  Co. 


[vol.  S 


of  way  of  railway  companiM  «raa  given  by  the  act  of  Congress,  and  the  lua 
of  enforcing  the  right  wna  provided  by  the  State  laws.  Patlat  Ttl.  dc.  ( 
V.  Uatgan  tt  Co.,  49  la.  Ann.  68,  SI  South.  183;  Croswell  oo  Eleetridty,  ■ 
47;  PtMtat  Tel.  Co.  v.  Houlhem  R.  Co.  (C.  C),  Sfl  Fed.  190;  Vtiilfd  firale*  r. 
Jonti,  loe  U.  S.  513,  3  Sup.  Ct.  34U,  27  L.  Kd.  1015.  In  the  cate  of  Pwtal 
TeL  eto.  Co.  v.  Boulhem  R.  Co.,  tupra,  the  court  said  upon  this  tahj»ct: 
'The  same  right  to  eonstruel  Us  lineH  along  the  right  of  w«y  of  post  roul*  at 
the  United  St^te*  ia  given,  under  the  act  of  Congress  of  IStiU,  to  all  telvpapk 
companiDs  accepting  the  proviiiona  of  that  act  (Rev.  St.  U.  S.  leeB.  si 
6269  [U.  8.  Comp.  St  1901,  pp.  3579.  3681] )  ;  and  the  petitioner  is  one  of 
the  companiBB  which  has  complied  with  all  the  requirements  of  this  act. 
baa  secured  its  privileges.  But  notwithatandinK  this,  before  tlw  priiiltp  earn 
be  exerciMd  upon  lands,  the  property  of  private  persona  or  cotporatieni.  tlk 
consent  of  such  peraone  must  be  obtained,  or  aui'h  proceedings  must  be  Ud  ai 
wilt  insure  them  just  CDnipeneatian.  No  act  of  Congress  can  give  tkc  rigjlt 
of  taking  private  property  for  public  purposes  wilbout  first  paying  ja>t 
compennntion.  Const.  U.  S.  Amend.  5.  And  although  section  S  of  aclide  I 
gives  Congress  power  to  eHtablish  poet  roads,  and  to  make  all  lam  <rhkh 
may  be  necessary  to  carry  this  power  int<i  effect,  '  like  other  poni-is  gnnted 
to  Congresa  by  the  ConsUtnlion,  the  power  to  regulate  comnjeroe  is 
joct  to  ujl  the  limitatiooH  iiiipoHed  by  this  initrument — among  them,  that  of 
the  fifth  amendment,'  Honug^hHa  Xav.  Co.  v.  V.  H..  148  U.  S.  325,  13  Sup. 
Ct.  822.  37  L.  Ed.  41)3.  The  mode  or  method  of  exercising  the  right  of 
eminent  domain  is  fixed  by  the  laws  of  the  several  States.  Such  mode  o 
method  ie  exclusive  in  its  character,  In  ascertaining  the  antount  of  the  jiut 
compensation  to  be  allowed.  St*  B^berta  r:  Railroad  Co..  138  U.  8.  1,  IS  Sup. 
Ct.  7S0.  39  L.  Ed.  673;  Stocel  v.  Reoket,  15»  U.  S.  380,  10  Snp.  Ct.  43.  40 
L.  E^.  188.  The  Federal  courts  do  not  interfere  with  it,  provided  due  pr 
oV  law  be  furnished.  Chicago.  B.  AQ.  R,  Co.  v.  City  of  Chieo^o.  166  U.  S. 
226,  17  Sup.  Ct.  681,  41  U  Ed.  978.  This  being  the  case,  we  roust  loc4f 
the  statute  luw  of  North  Carolina  alone  (or  the  mode  o(  proceeding  in  t' 
condemnation  of  lands  of  right  of  way,  for  the  conduct  of  the  procedure.  ai 
for  the  steps  by  which  the  just  compensation  is  reached.' 

We  think  the  law  as  stated  in  the  case  quoted  from  is  correct,  and  fountleJ 
in  reason  and  supported  by  the  weight  of  authority.  So  we  must  conclude 
that  the  law  of  our  own  State  fumislica  appellant  witb  ample  power  to  seem* 
the  rights  asked  for  in  the  complaint,  and  that  the  right  given  under  ttte 
Federal  statute,  when  aided  by  a  State  law  conferring  the  right  of  coiinHil 
domain,  is  ample  for  the  purpose  of  securing  the  right  herein  petitioned  fM." 

4.  Sontfa  Carolina  statute  antborlilitB  oondemnatlon  of  Talbwi 
tiKbt  of  way  by  telephone  company;  couatltntlonaUty. — In  the  n 
of  South  Carolina  <f  Georgia  R.  Co.  v.  American  Trlepk.  it  Telcg.  Co.,  (J5S.C. 
4G9,  43  S.  F..  970,  it  was  held  that  under  the  act  of  February  23,  1B09  03 
Utats.  at  large,  p,  01 ),  providing  for  the  construction  of  telephone  lines  ovtr 
or  under  lands  of  any  person,  company  or  corporation,  and  making  spcci*! 
provision  for  the  construction  of  lines  on  the  rights  of  way  of  railroad  com- 
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pameflk  a  telephone  company  can  acquire  by  condemnation  the  right  to  erect 
and  maintain  its  lines  over  the  right  of  way  of  a  railroad  company,  held  by  it 
mider  a  title  in  fee  or  acquired  by  condemnation.  Such  statute  is  not  a  viola- 
tion of  the  fourteenth  amendment  of  the  United  States  Constitution,  as  not 
affording  equal  protection  of  the  laws,  in  that  it  allows  only  one  proceeding  in 
one  county  to  condemn  a  way  in  many  counties,  and  because  there  is  no  pro- 
vision for  the  inspection  by  the  jury  of  the  right  of  way.  Nor  is  the  act  un- 
constitutional as  not  furnishing  due  process  of  law,  in  that  it  does  not  pro- 
vide for  making  all  persons  having  an  interest  in  the  land  parties,  nor  does  it 
provide  that  the  telephone  company  shall,  after  Qonstruction,  help  to  maintain 
the  right  of  way. 

5.  Gonde]ii]imtio]&  of  railroad  rlsbt  of  way  indepeademt  of  atatmte; 
miUmtkoiWL  «f  loeatftomi  apprAlaal  of  dainagefc — In  the  case  of  PostiU 
Teieg.  Cable  Co.  «.  Ore^oit  State  Line  B,  Co^  23  Utah,  474,  65  Pac.  735,  the 
following  prineiplea  were  declared : 

(o.)  Land  which  is  a  part  of  a  railroad's  right  of  way,  but  not  used  for 
an^  purpose  and  not  essential  to  the  enjoyment  of  such  railroad's  franchise 
and  property,  may  be  appropriated  to  the  use  of  a  duly  incorporated  telegraph 
company  for  the  purpose  of  constructing  and  maintaining  its  lines,  sinee  such 
appropriation  is  for  a  more  necessary  public  use. 

(b)  Where  a  telegraph  company  makes  a  hona  fide  effort  to  agree  with  a 
railroad  company  os  terms  for  the  use  of  land  in  its  right  of  way  for  the  con- 
struction of  the  former's  lines,  and  the  latter  refuses  to  negotiate^  a  necessity 
is  ahown  to  eaust  for-  liie  taking  of  a  right  of  way  for  the  lines,  though  there 
may  be  other  land  equally  available. 

(c)  Where  such  company  exercises  the  power  of  eminent  domain  in  good' 
faith,  and  is  not  guilty  of  oppression,  its  discretion  in  the  selection  of  land 
wiU  not  be  interfered  with  by  the  courts. 

{d)  Such  a  company  has  the  power  to  construct  a  telegraph  line  longitu- 
dinaUy  on  a  railroad's  right  of  way,  in  the  absence  of  legislative  authority, 
where  such  construction  will  not  materially  interfere  with  the  use  of  such 
land  for  railroad  purposes. 

(e)  A  telegraph  company,  seeking  to  condemn  a  railroad's  right  of  way 
for  its  lines,  cannot  be  authorized  to  enter  into  possession  and  construct  the 
lines  until  it  has  paid  a  just  compensation  therefor,  to  be  ascertained  by  re- 
Bortuig  to  the  State  statutes. 

(/)  Where  a  raUroad  company's  right  of  way  has  been  condemned  for  the 
^>*^  of  a  telegraph  company  in  constructing  and  maintaining  its  lines,  the 
inesaQTe  of  damages  is  the  decrease  in  the  value  of  such  way  for  railroad 
purposes. 

(9)  In  an  aetion  to  condemn  a  railroad's  right  of  way  for  the  use  of  a  tele- 
S^ph  company,  evidence  to  show  damages  from  the  added  expense  of  burning 
fi[fua  from  such  way  by  reason  of  the  erection  of  telegraph  poles  is  not  ad- 
oiiwible,  since  such  damages  are  too  remote. 

(^)  Where  a  telegraph  company  has  a  right  to  condemn  a  right  of  way  on 
^  Tight  of  way  of  a  railroad,  the  damages  to  oe  paid  the  railroad  company 
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are  nnmiDal,  sinoe  the  Ulegniph  company  does  not  interfere  with  the  railntd'i 
rifi'il.  ot  way. 

6.  CMid«mm«tl«»  vmiler  Arkwasaa  •tetntei  Mewrity  tmr  taUaci 
oonititatlaKBlltjt  daaariptlom  of  rovtaa. — In  the  case  of  8t.  LotUl  &  Boa 
fra-u-Ueo  R.  Co.  v.  Southwieatffm  Tel«ph,  <£  Teleg.  Co.,  121  Fed.  ZTS  (C.  C.  A., 
Hth  Lire.),  the  following  propositiODs  were  suBtained: 

(a)  The  act  of  March  31,  1866,  Act  No.  107,  p.  176,  Acta  Ark.  1SB5  (hc- 
tions  2757,  2768,  2770,  SandelB  ft  H.  Dig. ) ,  which  granta  to  telephone  and  lelc- 
grapli  campanieB  the  right  to  condemn  the  right  of  way  along  railroads,  hi^- 
wayg,  and  post  roads,  and  providea  that  the  proceedings  thereunder  shall  be 
conducted  as  prescribed  in  sections  2770-2781,  indusiTe,  Sandels  ft  H.  Dig.,  ii 
confttitutional  and  valid. 

I  b )  The  neceaaity  for  the  taking  by  a  corporation  of  the  easement  or  prop- 
er!}' Mught  in  condemnation  proceedings  is  a  judicial  question,  to  be  dcter- 
miiipi!  by  the  court  upon  a  consideration  of  the  power  of  eminent  dMnain 
graijted  to  the  corporation,  and  the  facts  and  circumstances  of  the  case. 

( c )  Where  the  Legislature  has  granted  to  p.  telephone  company  the  right  1« 
condemn  an  easement  on  the  right  of  way  of  a  railroad  company  tor  the  cob* 
struetion  and  operation  of  a  t«l(^apb  and  telephone  line,  with  a  proviso  that 
the  ordinary  use  of  the  right  of  way  by  the  railroad  e<»iipan7  for  its  pur- 
poaes  shall  not  be  thereby  obstructed,  the  issue  regarding  the  necessity  ol 
the  taking  ot  the  easement  sought  by  the  telephone  compai^  is  limited  to  tm 
questiona,  namely; 

( 1 )  Will  the  use  of  the  right  of  way  by  the  railroad  cmnpaQy  ba  Eubstu- 
tially  obstructed  by  the  use  of  the  easement  sought? 

[2)  II  the  telephone  company  is  to  acquire  an  eaaamsnt  for  its  pnrpoets  oi 
the  railroad  right  of  way,  is  the  location  and  character  of  the  easemtut 
which  it  describes  and  seeks  to  acquire  such  that  this  easement  ii  neecsui; 
for  its  oseT 

The  question  whether  the  telephone  company  could  conatmct  and  opcrati 
its  linM  on  other  property,  so  that  there  is  no  real  necessity  for  it  to  acquire 
any  csiement  m  the  railroad  right  of  way,  is  not  open  to  di4ermination  anitr 
Euch  a  law,  because  the  Le^alature  has  granted  the  right  to  acquire  the  (a«- 
ment  nalwithatanding  the  fact,  which  must  hare  been  patent  to  it,  that  tele- 
graph and  telephone  lines  might  in  every  caas  be  constructed  elsewhere  tbia 
upon  the  railroads  and  highways  mentioned  i"  the  statute. 

(d)  A  description  of  the  routes  of  linea  of  telegraph  or  telephone  to  be 
coTi'^ trusted,  in  the  articles  of  incorporation  of  a  telephone  company,  ii  not 
indi!>pensable  to  the  acquisition  of  the  power  to  condemn  the  right  of  way  foe 
Hucli  tines,  under  sections  1326,  1328,  Sandels  ft  H.  Dig.,  if  the  general  purpoae 
of  ronducting  a  telegraph  or  telephone  business  throughout  the  Stete  is  pUinly 
Btttfi'd  therein. 

?.  Post  B«adi  A«ti  Montana  atatrnt*  knth^rlslBC  •ondaBaatlM; 
eonipenaktion.— In  the  case  of  Pottal  Teleg.  CaiU  Co.  of  Uoittana  v.  Ortg<» 
Sliarl  l.me  R.  Co.,  114  Fed.  787  (Circ.  Ct.,  Diat.  of  Mont.),  It  was  held: 

111  A  telegraph  company  which  has  accepted  the  conditions  imposed  tT 
U.  S.  Rev.  St.  sees.  6263-62SD  is  entitled  to  construct  Ite  line  over  the  ri^t  el 
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Chioaoo,  Milwauekb  &  St.  Fadl  Bt.  Oo.  v.  Sstdsb. 

loiea;  Supreme  Court. 

1.  Right  or  owkebs  of  fee  of  bioht  of  wat  of  railboad  to  mrs  ma 
PBOFTra  EECEivED  FBOU  TELEGRAPH  oouPAHT. — Wbcra  «  rftilroad  compuj 
his  an  easement  in  lands  granted  lor  the  use  ol  its  railroad  and  has 
leased  to  a  telegraph  company  the  right  to  use  such  eaaemEnt  for  iti 
poles  and  wires,  the  owner  of  the  fee  is  not  entitled  to  an  accounling  «[ 
tbe  rents  and  profits  received  by  the  railroad  company  from  the  trie- 
graph  company,  although  an  additional  servitude  was  created  upon  tlie 
lund  by  such   lease. 

Appeal  by  defeadaot  from  judgment  for  plaintiff.  DeddeJ 
May  21,  1903 ;  reported  120  Iowa,  532,  95  N.  W.  183. 

In  1681  the  plaintiff  instituted  condemnation  proceedings  for  a- right  of  n; 
lllii  feet  wide  across  the  land  now  owned  by  the  defendants,  but  then  owidj 
In'  tlie  grantor,  one  Jones.  Jones  appealed  from  the  award  of  damages  midc 
hv  the  sheriff's  jury,  and  the  ease  appealed  was  afterwards  transferred  lo  Ibf 
I'rited  States  Circuit  Court  for  the  Northern  District  of  Iowa,  where  it  is! 
fiii.ill.r  settled  by  stipulation,  and  a  decree  entered  confirming  the  proceedinf) 
anil  ostabliahing  a  right  ot  way  to  a  strip  100  feet  wide  across  said  land,  di- 
lii'iiLii'd  more  particularly  as  "being  a  strip  of  land  fifty  feet  on  each  (id: 
friiin  the  center  line  of  said  railway,  as  now  located  thereon,  in  Linn  eomitj. 
liiuii."  The  right  of  way  established  by  the  decree  passed  in  front  of  tlf 
d«c-liing  house  on  the  premises  then  occupied  by  Jones,  and  so  near  thereW" 
to  take  a  part  of  the  front  yard,  in  which  shade  and  other  ornamental  tno 
were  growing.  When  the  road  was  built,  however,  no  part  of  the  yard  tu 
disturbed.  It  was  fenced  at  the  time  the  proceedings  were  begun,  and  irin 
till-  decree  was  rendered.  Aftei-wards,  when  the  plaintiff  fenced  its  rigU^^ 
n^iy,  it  built  up  to  the  yard  fence  on  each  side  and  connected  thereiitii 
Tlii-1  was  the  condition  of  the  fence  and  the  yard  when  the  defendants  bo(i|lt 
thi*  land,  and  so  it  remnined  until  this  action  was  brought.  The  defraiisiil.'' 
der'd  made  no  rewrvation  of  any  of  the  right  of  way,  and  they  cUini  tl** 
whi-n  they  bought  they  were  told  by  Jones  that  the  right  of  way  did  lot  Id- 
cluile  any  part  of  the  dooryard,  because  of  an  agreement  with  the  plaiolil 
that  it  should  remain  undisturbed.  In  1S06  the  plaintiff  undertook  toevleri 
its  right  of  way  fence  across  the  yard  on  the  south  line  of  the  condmitn' 
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strip,  and,  being  prevented  from  so  doing  by  the  defendants,  brought  this 
action  to  quiet  its  title  to  the  disputed  piece  of  land  inclosed  within  the  door- 
yard  fence.  The  defendants  pleaded  adverse  possession,  and  averred  that 
the  plaintiff  had  leased  the  same,  with  other  lands,  to  a  telegraph  company, 
for  the  use  ci  its  poles  and  wires,  and  had  received  a  large  revenue  there- 
from; that  such  use  of  the  right  of  way  created  an  additional  servitude  on 
the  land ;  and  that  they  were  entitled  to  an  accounting,  and  a  portion  of  the 
rentA  and  profits  so  received.  A  demurrer  to  the  cross-petition  was  filed, 
Imt  doca  not  ■seem  to  have  been  ruled  upon. 


Preston  &  Moffit,  for  appeUantB. 

J.  C  Cook  and  H.  Loomis,  for  appellee. 


Opinion  by  Shbrwin,  J. : 

There  is  nothing  in  the  defendants'  counterclaim.  If  an  addi- 
tional servitude  has  been  imposed  on  the  defendants'  land,  it  is 
clear  that  they  have  no  right  to  an  accounting  of  the  rents  and 
profits  received  by  the  plaintiff  from  the  telegraph  company.  The 
appellants  claimed,  and  introduced  testimony  tending  to  support 
the  claim,  that  when  the  damages  were  originally  assessed,  and 
when  the  stipulated  decree  was  rendered  in  the  Federal  court,  the 
injury  to  the  dooryard  was  expressly  excluded  from  consideration 
because  of  the  promise  made  by  the  plaintiff's  agent  and  attorney 
that  it  would  never  molest  or  disturb  the  owners'  use  thereof ;  and 
it  is  contended  that,  because  of  the  alleged  agreement  and  under- 
standing, the  defendants  and  their  grantors  held  adversely  to  the 
plaintiff  under  a  claim  of  right,  and  acquired  title  thereby  to  the 
land  in  question.  The  defendants  and  their  grantors  have  always 
owned  the  fee  title  of  the  entire  right  of  way,  and  the  plaintiff's 
interest  therein  has  been  an  easement  only.  If  the  defendants' 
grantors  had  conveyed  this  easement  by  deed,  describing  and  defin- 
ing it  as  was  done  in  the  decree,  their  continued  possession  of  the 
doorward  for  yard  purposes,  the  same  as  it  had  theretofore  been 
used,  would  not  set  the  statute  of  limitations  in  motion,  for,  if  the 
grantor  continues  in  possession  after  conveyance,  he  will  be  re- 
garded as  holding  in  subserviency  to  the  grantee,  either  as  his 
tenant  or  trustee,  ^'  and  nothing  short  of  an  explicit  disclaimer  of 
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the  relation,  and  a  notorious  assertion  of  riglit  in  himself,  will  be 
sufficient  to  change  the  character  of  his  possession,  and  render  it 
adverse  to  the  grantee."  1  Cyc  1039.  The  stipulated  decree 
had  all  of  the  force  and  effect  that  a  direct  conveyanoe  could  have 
had,  and  the  owner's  continued  possession  of  the  land  thereafter 
could  by  no  possibility  place  him  in  a  better  position  than  he  would 
ive  been  in,  had  he  executed  and  delivered  a  deed  to  the  plaintiff. 
Wliile  the  plaintiff  was  entitled  to  the  possession  and  control  of  its 
ripht  of  way  whenever  it  should  deem  it  necessary  to  use  it  in  the 
conduct  of  its  business,  it  cannot  be  said,  as  a  matter  of  law,  that 
it  might  not  consent  to  any  use  thereof  which  would  not  interfere 
with  its  duties  to  the  public,  and  we  find  nothing  in  the  record 
indicating  that  the  possession  or  use  of  the  yard  by  the  defendants' 
gTiiutors  was  in  any  way  inconsistent  with  the  plaintiff's  right  of 
possession  or  its  necessities  during  the  time  in  question.  Sloeumb 
V.  The  C,  B.  &  q.  B.  Co.,  57  Iowa,  675,  11  N.  W.  641. 

Nor  can  the  fact  that  before  the  final  decree  there  was  a  promisB 
not  to  disturb  the  owners'  use  of  the  yard  change  the  rule  above 
announced.  The  decree  settled  the  parties'  rights  thereto,  and 
clearly  defined  what  they  were,  and  all  prior  agreements  vere 
merged  therein.  The  plaintiff  had  the  right  to  rely  fully  thereon, 
and  to  presume  that  the  owners'  continued  possession  of  the  land 
was  subservient  to  the  easement  created  thereby.  When  the  de- 
fendants bought,  they  were  told  that  tne  yard  was  reserved  from 
the  right  of  way  grant,  and  they  continued  in  the  possession  and 
■aw  thereof  just  as  had  their  grantor.  There  was  no  change 
in  the  physical  conditions,  and  no  outward  sign  that  they  wen 
nniliing  a  greater  claim  thereto  than  he  had  made.  Nor  did  the 
plaintiff  have  knowledge  of  the  representations  made  to  the  appel- 
lants by  their  grantor.  It  then  had  the  right  to  presume  that  the 
defendants'  possession  was  subservient  to  its  estate,  as  had  been 
ttiiir  grantor's ;  and  imless  there  was  some  unequivocal  act  on  the 
pa  it  of  the  defendants,  brought  home  to  the  knowledge  of  the 
plaintiff,  indicating  a  hostile  intent,  their  possession  was  not  ad- 
verse. We  find  nothing  of  this  kind  in  the  record.  Sloeumb  v. 
The  C,  B.  £  Q.  R.  Co.,  supra.     True,  there  was  no  reservation  of 
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the  light  of  way  in  the  defendants'  deed,  as  was  the  case  in  Slo- 
cumb  V.  R.  Co.,  hnt  we  are  nnable  to  see  how  this  can  affect  the 
result,  for,  conceding  that  the  defendants  were  holding  under  a 
good  faith  claim  of  right  or  title,  they  have  failed  to  prove  that 
their  possession  was  adverse  to  or  inconsistent  with  the  plaintiff's 
ri^t  to  the  land  whenever  it  became  necessary  for  the  proper  con- 
venience and  use  of  its  business. 

This  is  so  largely  a  fact  case  that  we  do  not  deem  it  necessary  to 
review  the  cases  cited  in  support  of  the  contention  of  counsel. 
The  judgment  is  affirmed. 


Bisht*  of  owner  of  fee  of  railroad  right  of  iraji  eoaipensation  to 
owner  of  foe  wkere  right  of  way  la  taken  bj  telesrapli  eompany. — 

In  the  ease  of  PMUipa  v.  PoataX  Teleg.  Cable  Co.,  130  N.  C.  513,  41  S.  E.  1022, 
the  plaintiff  aought  to  recover  compenBation  of  the  defendant  for  its  use  of  the 
right  of  way  of  a  railroad,  the  fee  of  which  was  in  the  plaintiff.  The  defend- 
ant contended  that  it  had  the  right  to  use  the  right  of  way  under  the  pro- 
Tisions  of  the  Post  Roads  Act  (U.  8.  Rev.  St.  sees.  6263-6268),  and  that  it 
had  acquired  such  right  by  the  consent  and  upon  payment  of  compensation  to 
the  railroad  company.  The  railroad  company  had  abandoned  such  right  of 
way,  and  was  no  longer  in  possession  thereof.  The  court  held  that  the  Post 
Roads  Act  did  not  authorize  the  telegraph  company  to  acquire  such  right  of 
way  without  compensation  to  the  owner  of  the  fee.  It  was  also  held  that  the 
nse  by  the  telegrauh  company  was  an  additional  burden,  and  that  the  owner  of 
the  fee  was  entitled  to  compensation.    In  this  connection  the  court  said: 

"The  defendant  again  contends  that  as  its  poies  are  located  on  the  right  of 
way  of  the  railroad  company  (that  is,  its  potential  right  of  way),  and  as  it 
has  acquired  its  easement  from  the  railroad  company  by  condemnation  pro- 
ceedings under  the  Code,  it  owes  no  further  duty  to  the  owner  of  the  land. 
We  cannot  concur  in  this  view.    The  land  on  which  the  poles  are  situated  is 
not  in  the  actual  possession  of  the  railroad  company,  and  apparently  never 
has  been.    On  the  contrary,  it  has  been  in  constant  cultivation  by  the  plaintiff 
and  those  under  whom  he  holds.    The  nature  of  the  easement  acquired  by  rail- 
road companies  under  condemnation  proceedings  has  been  too  recently  consid- 
ered by  this  court  to  require  further  discussion.     Sfiielda  v.  Railroad  Co,, 
129  N.  C.  1,  30  8.  E.  582.    In  that  case  the  court  says,  on  page  4,  129  N.  G. 
and  page  583,  39  S.  £. :    'It  therefore  seems  to  be  the  settled  law  in  this  State, 
w  far  a3  judicial  construction  can  settle  a  question,  that  a  railroad  company 
by  condemnation  proceedings  only  acquires  an  easement  upon  the  land  con- 
demned, with  the  right  to  actual  possession  of  so  much  only  thereof  as  is 
oecessary  for  the  operation  of  its  road,  and  to  protect  it  against  contingent 
<^niage«.'    It  is  not  contended  that  the  lines  of  the  defendant  are  in  any 
degree  essential  to  the  operation  of  the  railroad.    On  the  contrary,  it  is  stated 
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in  the  opinion  of  the  court  in  the  proceedinga  nnder  whieh  the  driendtitt 
clajnw  U>  have  acquired  ita  easement  that  'the  railroad  eompany  denies  illo- 
^ether  that  any  benefit  or  advantage  can  arise  to  it  in  the  erection  of  the  trt^- 
gruph  lines,  and.  on  the  contrary,  avers  that  it  is  detrimental  to  it  in  the 
liwt  degree.'  Postal  Tel.  Cable  Co.  v.  Soulhem  R.  Co.  [C.  C.)  8fl  Fed.  190, 
19lt.  Under  the  circumstances,  it  is  clear  that  the  additional  easement  cUiEDfd 
liy  the  defendant  is  an  additional  burden  upon  ttie  land,  for  which  the  owner 
i^  entitled  to  just  compensation,  iltantic  d  P.  Tel.  Co.  v.  Chioago,  R.  I.  d  P. 
1(.  Co.,  mipta;  Daily  c.  S(o(e,  5  Am.  Electl.  Ca*.  186,  51  Ohio  St.  348,  37  N.  E. 
710,  24  L.  E.  A.  724,  46  Am.  St.  Rep.  C78;  TtUgraph  Co.  c.  Pearm,  3  An. 
Klectl.  Ca«.  169,  71  Md.  535,  16  Atl.  910,  7  L.  R.  A.  200;  Keasbej,  ElfCtric 
Wires,  sec.  1B5.  The  Maryland  case  is  an  able  and  elaborate  discussim  of 
the  entire  question.  The  kindred  question  involvii^  the  same  principle,  ot 
lailroada  upon  streets,  is  fully  considered  in  the  well-known  case*  of  Story  r. 
RaOrwid  Co.,  00  N.  Y.  122,  43  Am.  Rep.  146,  and  Lahr  v.  RaHwoj/  Co..  IM 
N.  Y.  26S,  10  N.  E.  52S,  In  which  it  was  held  that  the  abutting  owners  were 
entitled  to  compensation  for  the  additional  burden  imposed  upon  the  strerti 
hy  the  elevated  roads.  White  c.  Railroad  Co.,  113  N.  C.  610,  18  S.  E.  330,  H 
L.  R.  A.  627,  37  Am.  St.  Rep.  630,  is  also  a  well-considered  eaae  in  onr  own 
He  porta." 

"The  plaintiff  was  not  a  party  to  the  condemnation  proceedings,  nor  have  iny 
proceedings  been  instituted  against  him  by  the  defendant  to  acquire  an  ate- 
meat  or  any  other  right.  The  defendant  reliee  upon  that  part  of  seflion 
2010  of  the  Code,  which  says:  'And  if  the  use  or  right  sought  be  over  or 
upon  an  easement  or  right  thereby,  it  shall  be  sufBoient  to  give  Jurisdirtion 
if  the  person  or  corporation  owning  the  casement  or  right  of  way  be  mute 
11  party  defendant.'  Here  the  defendant  stops,  but  the  Code  immediate  pro- 
ceeds to  say:  '  Provided  that  only  the  interest  of  such  parties  as  are  brought 
before  the  court  shall  be  condemned  in  any  such  proceeding*.'  By  the  vitr 
terms  of  the  statute,  the  plaintiff  now  atands  as  if  no  c 
ceedings  had  erer  been  brought." 


PART  III. 


CONTRACTS  WITH  MUNICIPALITIES  FOR  ELEOTEIC 
UGHT. 


VALIDITY  OF  ELECTRIC  LIGHT  CONTRACTS. 


DentkRj  City  of,  t.  HtJBBAitD. 
Colorxtdc;  Court  of  Appealt. 


COSTKACT  TO  FITBKISH  UQHT;   COHSTITDTIONALITT ;   DEBT  LDIIT. A  COlltrilCt 

wheirby  an  electric  Ugbt  company  agrees  to  furniab  ligbt  to  n  pity  for 
A  tenn  of  t«n  jeura  at  a  apeeified  annual  price,  does  nob  constitute  a 
violation  of  the  Constitution  (Colo.  Const,  art,  II.  aee.  8)  limiting  the 
exti'iit  and  amount  of  municipal  indebtedneaa,  where  the  annual  aum  paj- 
kbU  does  not  increase  the  indebtedtieaa  bejond  the  limit,  although  the  ag- 
gregate aum  called  for  by  such  contract  would  produce  auch  effect. 
LAppBOPBunoN  or  MortEY  to  ueet  PAVtiENTS. — The  contract  is  not  in- 
rolid  under  art.  6,  see.  JO  of  the  Denver  charter  (L.  1893,  p.  200),  pro- 
hibiting the  city  council  from  ordering  the  payment  of  any  uroney  In 
eifesa  of  the  amount  appropriated  for  the  current  year,  and  uIew  prohibit- 
ing Ihe  execution  of  a  city  contract  providing  for  the  payment  of  city 
money  until   a  dcflnite  amount   of  money  shall   have  been   appropriated 


lot  required  tu  appropriate 
lunt  to  Ih.'  paid  under  tho 
rith  by  providing  annuaUy 


therefor;   under  such  statute  the  council  i: 
sufficient  money   to  meet   the   aggregate   amo 
contract,  but  the  statute  is  fully  complied  i 
(or  the  amount  payable  under  such  contract. 

L  CNUA.SOMABU:  LERGTB  OF  T1U&. — Ten  years  is  not  ui  unreaionable  length 
of  time  for  the  running  of  a  contract  to  furnish  electric  light  to  a  city. 

L  HosoFOLY, — Such  a  contract  does  not  create  or  tend  to  create  a  tnonopoty, 
aad  is  not  for  that  reason  invalid. 

i-  ScsactDCB  OP  LEaiSL&TH'E  POWEH.— The  execution  of  such  a  contract  is  in 
the  eiereise  by  the  municipality  of  its  contractual,  private  proprietary 
or  business  powers,  so  to  speaL;,  and  not  of  its  governmental  or  del^ated 
legislative  powers ;  hence  it  ia  not  liable  to  the  charge  that  the  execution 
of  the  contract  would,  for  the  term  thereof,  operate  as  a  surrender  of  the 
legislative  powers  of  the  city  council. 

>  I.XCES81VE  price:  validity  not  affected  by  bcbss^ubnt  oitbb  to  Fun- 
NiSR  LioUT  AT  A  i^SB  PBICE. — An  olTcr  made  by  another  company  to 
furnihb  light  at  a  less  price  than  that  stipulated  in  the  contract  will  not 
aSet't  the  validity  ot  the  contract,  where  it  appears  that  auch  company 
hifi  formerly  furnished  light  under  a  contract  with  the  city,  and  had 
refilled  to  lower  its  price  until  convinced  that  the  contracting  company 
wai  a  competitor. 
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Appeal  b;  defeadanta  from  decree  in  favor  of  complainant 
Decided  April  14,  1902 ;  reported  68  Pac.  993. 

E.  M.  Orahood  and  U.  L.  Biiier,  for  appellanft  Citj  of  Denver, 

Henry  J.  O'Bryan  and  H.  Riddell,  for  appellant  lAocmibe. 

Yeaman  &  Gove,  for  appellee. 

Opinion  by  Wilbon,  P.  J. : 

On  and  prior  to  February  14,  1901,  there  was  in  the  city  of  Den- 
ver only  one  electric  light  and  power  plant  capable  of  supplying  an 
electric  current  for  the  lifj^ting  of  the  streets  of  the  city,  the  homes 
of  its  inhabitants,  and  for  commercial  purposes  generally.  Up  f> 
January,  190O,  this  company,  under  contract  with  the  city,  tad 
lighted  the  streets,  receiving  therefor  the  sum  of  $100  per  annimi 
for  each  arc  li^t.  Subsequent  to  this  time,  and  up  to  the  com- 
pletion of  the  new  plant  hereinafter  mentioned,  the  company  bd 
furnished  such  street  lighting,  but  not  under  contract  with  the 
city,  and  had  been  receiving  therefor  the  sum  of  $90  per  annum  for 
each  arc  light.  On  February  14th,  before  mentioned,  the  council 
of  the  defendant  city  passed  an  ordinance  whereby  Charles  F. 
Lacombe,  one  of  appellants,  and  his  assigns,  were  granted  the  n|^' 
and  privilege  to  construct,  maintain,  and  operate  in  the  citj'  » 
street  arc  electric  light  and  power  plant,  and  also  a  commercial 
electric  light  and  power  plant,  for  the  purpose  of  producing  and 
transmitting  an  electric  current  for  lighting,  heating,  and  power 
purposes,  for  use  of  the  said  city  of  Denver,  and  residents  ani 
citizens  thereof,  and  to  erect  poles,  string  wires,  etc.,  almig  tlie 
streets  and  alleys  of  the  said  city  for  this  purpose.  Specifications 
and  conditions  were  inserted  as  to  where  and  how  the  plant  diouW 
be  constructed,  its  kind,  capacity,  etc.  The  ordinance  further  pro- 
vided for,  and  upon  its  acceptance  by  Lacombe  and  his  assigns  was, 
a  contract  between  the  city  and  Lacombe  for  lighting  the  strwB. 
and  a  similar  contract,  other  than  the  one  arising  from  the  accep'^ 
ance  of  the  ordinance,  was  executed  between  the  city  and  Lacombs- 
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le  construction  of  the  arc  lighting  plant  waa  to  be  completed 
■thin  90  days,  and  of  the  commercial  plant  within  four  months, 
om  the  passage  of  the  ordinance.  The  contract  was  for  the  light- 
g  of  the  streets  of  the  city  for  a  period  of  10  years,  at  the  price  of 
'.60  per  month,  or  $90  per  annum,  for  each  arc  light,  and  for  such 
iditional  arc  lights  in  excess  of  1,000  as  might  be  required  by  the 
ty  during  the  continuance  of  the  contract  the  sum  of  $70  per  year 
ir  arc  light.  The  city  covenanted  that  it  would  use  not  less  than 
000  arc  lights.  The  ordinance  and  contract  reserved  the  right  to 
le  city  to  purchase  the  arc  lighting  plant  at  the  end  of  any  year  at 
constantly  reducing  price,  which  was  fixed  for  each  year  in  the 
jntract,  and  it  was  also  provided  that  the  plant  shoiild  not  be  sold 
>  or  combine  with  any  other  electric  lighting  plant  in  the  city, 
rith  reference  to  the  commercial  plant,  a  maximum  rate  to  be 
barged  private  consumers,  reaidencea,  business  houses,  etc..  was 
ixed,  and  it  was  provided  that  the  city  might  purchase  this  plant 
it  the  end  of  five-year  periods,  at  a  price  to  be  fixed  in  a  manner 
jrovided  in  the  ordinance.  It  waa  further  agreed  that  Lacombe 
ind  his  assigns  should  pay  into  the  city  treasury  3  per  cent,  per 
tnnnm  of  the  gross  revenues  that  might  be  received  from  the  com- 
mercial plant.  In  an  agreed  statement  of  facts,  it  was  stipulated 
that  the  city  had  not  at  any  time  appropriated  a  definite  sum  of 
money,  or  any  amount  of  money  whatever,  for  the  liquidation  of 
any  liability  which  it  might  incur  by  reason  of  such  ordinance  or 
oouiract.  iinless  the  ordinance  itself  operated  as  an  appropriation, 
except  by  the  passage  of  the  annual  appropriation  ordinance  of  the 
city  on  January  17.  1901,  which  contained  the  following  pro- 
vision: "  Klcctric  Light  and  Gas,  There  is  hereby  appropriated  to 
the  electric  light  and  gas  department,  the  sum  of  ninety  thousand 
WlftTs  ($90,000)  for  the  public  lighting  of  the  streets  of  the  city 
of  Denver  by  arc  electric  lights  of  two  thousand  (Standard  candle 
power,  running  all  night,  every  night  in  the  year,  and  also  for  the 
psyment  of  gas  and  electric  lifrht  hills  in  the  different  city  build- 
"iss.  outside  of  the  fire  and  police  departments ;  provided,  that  not 
more  than  one-quarter  of  said  amount  shall  be  expended  in  any  one 
qnarter  of  the  year,  unless  authorized  expressly  by  the  city  cotmoil ; 
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provided,  fiurther,  that  not  more  tlian  ninety  dollars  each  per  an- 
uuni  shall  be  paid  for  arc  electric  lights  of  two  thousand  standard 
candle  power  each.  And  the  city  council  hereby  reserves  the  right  to 
direct  the  expenditure  of  the  amount  hereby  appropriated  aa  said 
council  from  time  to  time  determine."  It  was  further  stipulated 
that  neither  the  contract  with  Lacombe  and  his  assigns,  nor  the 
c.Npenje  to  the  city  resulting  therefrom,  was  rendered  necessary  hy 
any  casualty,  accident,  or  unforeseen  contingency  happening  after 
the  passage  of  the  last  annual  appropriation  ordinance  by  the  citj 
council  of  the  city  of  Denver,  and  that  neither  the  ordinance  nor 
the  contract  had  ever  been  recommended  or  approved  by  the  board 
of  public  works,  nor  had  the  said  board  of  public  works,  nor  the 
fity,  nor  any  officer  nor  department  thereof,  in  any  manner  adver- 
tised for  bids  for  lighting  the  streets  and  public  grounds  of  the  city. 
It  was  further  stipulated  that  the  ordinance  was  passed  and  the 
contract  entered  into  by  the  city  in  order  to  afford  the  city  and  its 
inlinbitants  the  benefit  of  competition  in  the  price  of  electric  Jigftt 
and  power  between  the  old  company  and  the  proposed  new  oom- 
pany,  and  that  it  was  impossible  to  secure  the  benefits  of  such  com- 
petition and  the  erection  of  a  competing  plant  without  entering 
intn  the  contract  set  forth  in  the  ordinance  with  Lacombe  and  hia 
nasif,Ti8,  or  some  other  company,  corporation,  or  person.  Also  that 
i^iiK'c  the  commencement  of  this  action  the  old  company  had,  for 
tbf  purpose  of  meeting  the  competition  afforded  by  defendant  La- 
combe and  bis  assigns,  materially  reduced  the  rates  charged  by  it 
for  commercial  lighting.  It  was  also  agreed  that  at  the  time  of  the 
commencement  of  this  action  the  amount  of  the  appropriation  for 
the  lighting  of  the  streets  and  buildings  of  the  city  in  the  anntiaJ 
fippropriation  ordinance  of  January  17,  1901,  remained  nnei- 
pemled,  with  the  exception  of  about  $11,000  paid  out  for  lighting 
Piib-^oquent  to  January  1,  1901.  The  plaintiff,  a  taxpayer  of  the 
citv,  commenced  this  suit  February  16, 1901,  assailing  the  validity 
of  the  ordinance  and  contract,  and  praying  an  injunction  restrain- 
ing the  defendants  from  carrying  it  into  effect  The  decree  of  the 
court  granted  the  relief  substantially  as  prayed  for,  the  contrart 
being  held  null  and  void,  and  from  this  defendants  appeal. 
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To  establish  the  invalidity  of  this  ordinance  and  contract,  the 
Qiinds  ekieflj  relied  upon  are:  (1)  That  it  was  iu  violation  of 
id  prohibited  by  tlie  Couatitution  of  the  State;  {2}  that  it  was 
id  is  prohibited  by  the  charter  of  tlie  city  of  Denver.  There  are 
me  other  objections  which  possibly  may  not  in  terms  come  strictly 
ithin  these  two  grounds,  but  they  will  be  adverted  to  and  conaid- 
■ed  during  the  course  of  this  opinion. 

1.  The  constitutional  objection  is  based  upon  the  provision  of 
le  State  Constitution  limiting  the  extent  and  amount  of  municipal 
idebtcdnesa,  it  being  claimed  that  this  contract  would  operate  to 
reate  a  municipal  indebtedness  in  excess  of. the  constitutional 
imit.  Const,  art.  11,  sec.  8.  It  was  stipulated  that  at  the  time 
rhen  the  contract  was  entered  into  the  indebtedness  of  the  city  had 
lot  reached  the  constitutional  limit  by  the  sum  of  $225,000.  If, 
herefore,  the  contract  created  au  inilebtedness  such  as  was  em- 
braced within  the  constitutional  inhibition,  and  such  indebtedness 
was  for  the  aggregate  amount  of  the  total  minimum  payments  to 
be  made  during  the  10-year  life  of  the  contract,  to  wit,  the  sum  of 
$800,000,  it  is  apparent  that  the  constitutional  limitation  would, 
of  oonrse,  be  exceeded.  If,  however,  even  though  it  be  conceded 
that  the  contract  did  create  a  debt  within  the  meaning  of  the  Con- 
stitution, but  the  debt  was  only  in  the  amount  to  be  paid  in  any 
one  year,  to  wit,  $90,000,  then  the  indebtedness  so  created  would 
not  exceed  the  constitutional  limitation.  There  is  much  force  in 
the  contention  that  a  coutract  like  this  does  not  create  a  debt  within 
Uie  meaning  of  the  Constitution,  and  that  no  debt  exists  or  comes 
into  being  until  after  the  expiration  of  a  period  fixed  iu  the  con- 
tract for  payment,  and  this  is  the  view  taken  by  many  highly  re- 
spectable authorities.  It  is  not  necessary,  however,  for  the  determi- 
nation of  this  appeal,  that  this  question  should  be  considered  and 
<iefinit€ly  passed  upon.  It  is  immaterial,  for  the  purposes  of  this 
«iae,  how  that  question  may  be  settled,  because,  if  the  mere  execu- 
tion of  the  contract  created  a  debt  at  all  within  the  purview  of  this 
eonrtitntional  provision,  the  extent  of  the  debt  was  only  the  amount 
of  file  annual  payment  provided  for,  which  is  $30,000,  and  hence 
it  was  clearly  and  safely  within  the  prescribed  constitutional  limi- 
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tation.  This  doctriDe,  which  has  been  mueh  discussed  and  fre- 
queutly  passed  upon,  is,  as  applied  to  this  class  of  cases,  founded 
upon  sound  reasou  and  priuciplo,  and  is  supported  by  an  over- 
whehniug  weight  of  authority.  We  cite  in  support  of  it  a  number 
of  the  leading  and  best-considered  authorities,  but  by  no  means  alL 
Cily  of  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S,  19,  19 
Sup.  Ct.  77,  43  1*  Ed.  341 ;  Saleno  v.  City  of  Neosho,  127  Mo. 
639,  30  S.  W.  190,  27  L.  R  A.  769,  48  Am.  St.  Rep.  653 ;  Lamar 
Water  &  Electric  Light  Co.  v.  City  of  Lamar,  140  Mo.  156,  39  S. 
W.  768 ;  Carlyle  Water,  Light  &  Power  Co.  v.  City  of  CarlyU.  31 
111.  App.  339 ;  Crowder  v.  Town  of  Suilivan,  128  Ind.  487,  28  N. 
E.  94,  13  L.  R.  A.  647;  Seward  v.  Liberty,  142  Ind.  554,  42  X. 
E.  39 ;  City  of  Helena  v.  Mills,  36  C.  C.  A.  1,  94  Fed.  919 ;  Dteyer 
V.  City  of  Brenham,  65  Tex.  526 ;  Stedirum.  v.  City  of  Berlin,  97 
Wis.  512,  73  N.  \V.  57 ;  McBean  v.  Fresno,  113  Cal.  167,  44  Pac 
358,  31  L.  R,  A.  794,  53  Am.  St.  Rep.  191;  C'Uy  of  ChicagQ  r. 
QaXpin.  183  111.  407,  55  N.  K  731 ;  Cunningham,  v.  City  of  Cleve- 
land. 39  C.  C.  A.  218,  98  Fed.  357;  Utica,  Water  Works  Co.  e. 
City  of  Utica,  31  Hun,  426 ;  LwUngton  Water  Supply  Co.  r.  CUy 
of  Ludington,  119  Mich.  491,  78  N.  W.  558;  Appeal  of  CHy  of 
Brie,  91  Pa.  398 ;  SmUk  v.  Dedham,  144  Mass.  177, 10  N.  E.  783; 
New  Orleans  Gaslight  Co.  v.  City  of  New  Orleans,  42  La,  Ann. 
188,  7  South.  559;  Grant  v.  City  of  Davenport,  36  Iowa,  396; 
Barles  v.  Wells,  94  Wis.  285,  68  N.  W.  964,  59  Am.  St.  Rep.  S86: 
1  Dill.  Mun.  Corp.  (4th  ed,),  sec.  136a. 

In  the  WaUa  Walla  case,  in  which  all  of  the  justices  concurred  in 
the  opinion,  it  was  said,  after  referring  to  a  few  cases  which  hoW 
the  contrary  doctrine: 

"  But  -we  think  the  weight  of  authority,  as  well  as  o!  reason,  fai-ors  the  more 
liberal  con  struct  ton  thnt  a  municipal  corporation  mny  eontract  for  a  supptf 
of  water  or  gaa  or  like  neeesaary,  and  may  stipulate  for  the  payment  of  »n 
annual  rental  for  the  ga.a  or  water  furnished  each  year,  notwithstanding  titf 
aggregate  of  its  rentals  during  the  life  of  the  contract  may  exceed  the  anjonnt 
of  the  indebtedness  limited  by  the  charter.  Tliere  is  n  distinction  between  i 
debt  and  a  contract  for  a  future  indebtedness  to  be  incurred,  provided  tbe 
contracting  party  perform  the  agreement  out  of  which  the  debt  may  ariK 
Tliere  is  also  n  dietinclion  between  the  lntt«r  case  and  one  where  an  ftbMlnti 
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lebt  ii  created  at  once,  aa  by  tlie  issue  of  railway  boiid»,  ot  for  the  erection  of 
\  public  improvement,  thougli  such  debt  be  payable  in  thu  future  by  instaJl- 
neots.  In  ihe  one  case,  the  indebtedness  is  not  created  until  the  conaidL'ration 
tu  been  lurnislied ;  in  the  other,  the  debt  is  created  at  ouce,  the  time  of  pay- 
DCiDt  being  only  postponed.  In  the  case  under  consideration  the  annual  rental 
lid  Dot  become  an  indebtedness,  within  the  meaning  of  the  charter,  until  the 
nt«r  appropriate  to  that  year  had  been  furnished." 

In  an  elaborate  note  to  Beard  v.  City  of  HopkinsuUle,  44  Am.  St. 
Bep.  223  (s.  c.  24  S.  W.  873,  23  L.  B.  A.  402),  by  Judge  Fbee- 
HAS,  tile  distinguished  legal  author,  on  this  subject  of  what  is 
within  tiie  meaning  of  prohibitions  against  municipal  indebted- 
Dees,  it  was  said,  on  page  240: 

"But  where  the  contract  or  ordinance  ia  one  intended  to  provide  for  the 
tnmisbing  of  Ihe  municipality  with  water  to  be  used  for  public  purposes,  or 
titli  lights  for  the  streets  or  other  public  places,  and  payment  is  to  be  made 
lor  euch  water  or  lights  from  year  tu  year,  this  is  but  a  mode  of  providing 
lor  iJie  necessary  current  eipenHcs  of  the  municipal  government:  and  while 
it  ii  true  the  municipality  has  no  discretion  not  to  become  liable  from  year  to 
Jeai  for  the  amount  which  it  liaa  agreed  to  pay,  yet  the  almost  overwhelming 
■eight  of  authority  ih  that  it  is  not  to  be  regarded  aa  indebti^dnots  within  the 
uaaning  of  these  constitutional  or  atatutory  limitations,  except  for  the  amount 
which  ha«  actually  fallen  due  under  the  contract  or  ordinance,  and  that  it 
Bim  therefore  be  sustained,  although  the  amount  which  will  ultimately  be- 
come due  under  it  may  greatly  exceed  the  limit  of  indebtedness  which  the 
municipality  is  authorized  to  incur." 

In  Saleno  v.  City  of  Neosh^},  supra,  cited  approvingly  in  the 
WtUla  Walla  case,  supra,  the  court  aaid : 

"A  debt  is  understood  to  be  an  unconditional  promise  to  pay  a  fixed  sum  at 
•ome  specified  time,  and  is  quite  different  from  a,  contract  to  lie  performed  ia 
the  future  depending  upon  a  condition  precedent,  which  may  never  be  per- 
formed, and  which  cannot  ripea  into  a  debt  until  performed.  Here  the 
hrdrant  rental  depended  upon  the  water  supply  to  be  furnished  to  defendant, 
Md.  if  not  furnished,  no  paymen*.  could  be  required  of  it." 

There  are  some  cases  to  the  contrary,  but  upon  close  examination 
it  will  he  found  that  in  Ihe  great  majority  of  thorn  the  decision 
turned  upon  the  fact  that  the  municipality  at  the  time  of  making 
die  contract  had  already  reached  the  limit  of  its  indebtedness,  or 
so  nearly  so,  that  the  making  of  the  first  annual  payment  would 
liave  carried  it  beyond  such  limit,  or  that  in  the  Constitution  other 
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language  or  words  beside  the  mere  word  "  debt "  or  "  iodebted- 
iiesa  "  was  used,  showiog  an  intent  to  give  to  the  word  "  debt  "  a 
more  extended  meaning  and  broader  significance  than  that  usuallj 
accorded  to  it.  Nearly  all  are  susceptible  of  some  explaoation, 
which  shows  them  to  be  not  in  conflict  with  this  doctrine.  Such  are 
the  Montana  cases,  cited  by  the  appellee:  Davenport  v.  Kleia- 
Schmidt.  6  Mont.  502,  13  Pac  249;  8taie  v.  City  of  Helena,  24 
Mont  521,  63  Pac.  99,  55  L.  R.  A,  336,  81  Am.  St.  Bep.  453. 
Both  of  these  cases  were  considered  by  the  Federal  Circuit  Court 
of  Appeals  in  a  lata  Montana  case.  City  of  Helena  v.  MiGs,  36 
C.  C.  A.  1,  94  Fed.  917.    It  was  there  said,  referring  to  them: 

"Both  casn  dre  in  harmony  with  the  general  doctrine,  estiiblisfaed  by  tlif 
decided  weight  of  authority,  that  the  contract  of  a  municipal  corporation  for 
a  uasful  and  neccBgary  thing,  Buch  aa  wat«r  or  light,  which  ia  to  be  paid  fOT 
annually  aa  tumiBhed,  does  not  create  an  indebtedness  for  the  aggregate  itaa 
of  all  the  yearly  paytnaite,  since  the  debt  of  each  year  conwE  into  exietenoc 
only  when  the  annual  compensation  haa  been  earned,  but  that,  if  the  unoimt 
ugreed  to  be  paid  in  any  inetallment  in  compliance  with  aueh  contract  tniu' 
cpnda  the  amount  of  permitted  indebtedneaB,  the  city  ia  not  liable  tberefot." 

Lake  County  v.  Rollina,  130  U.  S.  662,  9  Supp.  Ct.  651,  32  L 
Ed.  1060,  is  explained  in  the  Walla  Walla  case,  supra,  and  held  not 
to  be  in  conflict  with  the  doctrine  announced  in  the  latter  case. 
Kites  Waterworks  v.  City  of  Niles,  59  Mich.  313,  26  N.  W.  525, 
is  cited  as  maintaining  the  contrary  doctrine.  The  question  there 
presented,  though  somewhat  similar,  was  not  exactly  like  the  one 
now  under  discussion.  The  case  seemed  to  turn  upon  the  exceed- 
ingly broad  and  comprehensive  language  used  in  a  provision  of  tlie 
charter  of  the  defendant  city  under  consideration.  However  thia 
may  be,  the  Michigan  Supreme  Court,  in  a  much  later  and  verr 
recent  case  (Ludvngton  Water  Supply  Co.  v.  City  of  Ludinglon, 
supra),  passed  directly  upon  the  question  here  presented.    It  said: 

"The  charter  itself  limited  the  authority  of  the  council  with  respect  to  io- 
ciirring  indebtedness,  but  the  rule  that  a  contract  for  future  aerviceiB.  to  be 
paid  for  as  rendered,  is  not  an  incurring  of  indebtednese,  is  supported  bj 
binding  authority." 
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iu  support  of  tliLa,  the  court  cited  a  number  o£  authorities,  which 
we  cited  iu  the  Walla  Walla  case,  and  which  wc  have  cited  in  this. 
In  ijalem  Water  Co.  t:  CUy  of  Salem,  5  Or.  29,  the  charter  iiiiiibi- 
lion  involved  was  as  broad  and  comprehensive  as  language  could 
make  it.  The  city  was  prohibited  from  creating  "  any  debt  or  lia- 
bilitiea  which  shall  singly  or  in  the  aggi-cgate  exceed  the  sum  of  one 
thousand  dollars."'  The  case  arose  upon  a  contract  for  water 
whereby  the  city  bound  itself  to  pay  in  quarterly  installments 
>1,80U  per  annum  for  a  period  of  17  years.  The  main  and  only 
qnestion  to  be  determined  was  whether  any  debt  or  liability  waa 
created  by  the  contract.  Upon  that  question  only  the  case  is  author- 
ity ;  but  that  is  not  the  question  before  us.  Manifestly,  if  that  con- 
tract created  a  debt  or  liability  for  one  year  only,  it  would  have 
been  void,  because  the  debt  or  liability  would  have  been  in  excess  of 
the  anionnt  allowed  by  the  city  charter.  Whether  the  debt  or  lia- 
bility, if  created,  would  have  been  only  the  amount  to  be  paid  dur- 
ing one  year,  or  the  sum  of  the  payments  provided  to  be  made  dur- 
ing the  entire  IT  years,  was  not  in  the  case. 

There  are  a  few  cases  of  very  respectable  authority  squarely  to 
the  contrary,  notably  one  from  Georgia,  CUy  Council  of  Dawson 
V.  Dauson.  Water  1!  (wfrs  Co..  106  Ga.  697.  32  S.  E.  907.  This  in- 
volved a  contract  by  the  city  for  water,  annual  payments  for  which, 
in  specified  amounts,  were  to  continue  for  a  period  of  20  years.  It 
was  held  that,  within  the  meaning  of  the  State  Constitution  and  in- 
tent of  its  framers,  the  contract  created  a  debt  the  aggregate  amount 
of  which  was  the  sum  of  the  annual  rentals  stipulated  to  !>e  paid 
during  the  entire  term,  and  therefore  that  it  was  illegal,  and  not 
binding,  except  for  the  iirat  year.  It  plainly  appears  that  in  reach- 
ing this  conclusion  the  court  was  influenced  to  a  large  extent  by  a 
consideration  of  the  history  of  the  peculiar  state  of  public  affairs 
existing  in  Georgia  antecedent  to  and  concurrent  with  the  adoption 
of  the  constitutional  inhibition.  This  it  was  held  clearly  evidenced 
the  intent  of  the  convention  to  have  been  in  accord  witli  the  con- 
clusions of  the  court.  It  was  frankly  stated  in  the  opinion,  however, 
fpage  714,  106  Ga.,  and  page  914,  32  S,  E.).  that  the  ruling  of 
the  ponrt  was  "  in  direct  conflict  with  a  decision  of  the  highest 
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court  in  the  land  as  well  as  with  the  current  of  American  autbority- 

00  the  subject."  It  does  not  appear  ta  us,  from  current  hiatoiy 
or  otherwise,  that  the  condition  of  public  aSairs  in  Colorado  at  the 
time  wheu  its  Constitution  waa  adopted  was  such  as  to  justify  us 
in  following  the  Georgia  precedent,  and  in  thereby  ignoring  the 
current  of  American  authority,  including  a  unanimoiis  dedsion  of 
the  highest  court  in  the  land. 

Finally,  it  may  he  said,  as  showing  that  the  doctrine  annoonced 
by  the  weight  of  authority  is  supported  by  reason  and  principle, 
that  a  contrary  holding  would,  it  is  a  matter  of  common  knowledge, 
in  numerous  instances  work  disaster  to  municipalities  and  their 
inhabitants.  Water  and  light  are  absolute  necessities  in  towns  and 
cities,  as  essential  almost  as  air,  and  the  construction  and  operation 
of  plants  for  these  necessities,  it  is  univarsally  known,  require  the 
expenditure  of  very  large  sums  of  money.  As  a  business  propo- 
tion,  susceptible  of  being  understood  by  those  of  ordinary  intelH- 
i:;ence  only,  it  is  also  universally  known  and  recognized  that  a  town 
nr  city  is  unable  to  secure  the  erection  of  the  necessary  plant  unless 
it  is  able  to  contract  in  advance  with  such  person  or  company  to  use 

1  igbt  to  be  furnished  for  some  period  of  time.  As  said  by  this  court 
in  Leadville  Illuminating  Oas  Co.  v.  City  of  LeadvUle,  9  Colo. 
App.  403,  49  Pac.  268: 

"  If  B  pity  were  not  allowed  in  Buch  case  to  contract  for  IJgbt  for  mem 
ipflaonable  period  of  lime,  and  the  individual  or  company  fumisbing  ligbt 
ivaa  compelled  to  trust  for  his  compensation  from  year  to  year  to  the  virj- 
ing  moodn  of  city  councils,  it  is  safe  to  say  tbat  no  one  would  engage  in  Buch 
a   haeardoua  enterprise." 

For  these  reasons,  we  believe  that  neither  the  ordinance  nor  die 
routract  was  obnoxious  to  the  State  Constitution. 

2.  Was  the  contract  invalid  and  void  ab  initio  because  of  the 
failure  on  the  part  of  the  city  council  to  make  the  necessary  prior 
iippropriation  of  money  to  cover  the  debt  or  liability  created  there- 
by, as  required  by  section  10,  art.  6,  of  the  city  charter  then  in 
force,  which  reads  as  follows : 

"The  city  oonncil  shall  not  order  the  payment  of  any  money  lor  any  purpo* 
whatever,  in  excess  of  the  amount  appropriated  for  the  current  year,  sDd  it 
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tke  lime  of  said  order  remaiiiing  unexpended  in  thp  appropriation  of  the  par- 
ttmlsr  cl»&H  or  department  to  whioli  audi  expenditures  belong.  Neither  the 
dty  couDoil  nor  anj  officer  of  Ihe  city  shall  have  authority  to  make  any  con- 
tracl,  or  du  anything  blading  on  the  I'ity,  or  imposing  upon  the  ejty  any 
liability  to  pay  money,  until  a  definite  umounl  of  money  uhall  have  been  ap- 
propriat«<l  for  the  liquidation  of  all  pecuniary  liability  of  the  city  under  any 
Mtli  contract,  or  in  consequence  thereof;  aaid  contract  to  lie  a 6  initio  null  and 
Toiil  as  to  the  city  for  any  other  or  further  liability:  provided,  Brat,  that 
nothing  herein  contained  ahall  prevent  the  city  council  from  paying  any  ex' 
pcoae,  the  n^ceasity  of  which  ifl  caused  by  any  casualty,  accident  or  unfore- 
treo  contingency,  happening  aft«r  the  passage  of  the  annual  appropriation 
ordinutce;  and,  second,  that  the  proviaions  of  thie  HecUon  fihall  not  apply  tn 
or  limit  the  uuthority  conferred  by  sections  T,  8  and  B  of  this  article,  nor  to 
moneys  to  be  collected  by  special  asseaflmenls  for  local  improvementB."  Sess. 
Uws  lgD3.  p.  -200. 

Sections  7,  8  and  9,  which  are  excepted  from  the  provisions  of 
thia  section,  are  aectious  empowering  the  city  to  contract  indebted- 
ness for  any  one  or  more  of  various  purposea  specifically  mentioned 
iherc-iu,  but  public  lighting  is  not  one  of  them.  It  is  admitted 
that  in  January,  immediately  preceding  the  time  when  this  con- 
tract was  entered  into,  the  city  council,  in  its  annual  appropriation 
bill,  included  an  item  of  $90,000  for  the  public  lighting  of  the 
streets  of  the  city  by  electric  lights,  and  also  for  the  payment  of  gaa 
and  electric  light  bills  in  the  different  city  buildings  during  the 
current  year.  It  is  true  that  it  was  not  recited  in  the  bill  that  this 
appn.'priation  was  for  the  express  purpose  of  paying  the  bills  which 
iniglitI)o  incurred  under  this  contract,  designating  the  company  or 
contractor  by  name,  but  we  think  this  was  not  necessary.  It  cov- 
ered ilie  subject  of  lighting,  and  that  was  entirely  sufficient  to  meet 
tlie  re*[uirement8  of  the  section  which  we  have  quoted,  so  far  as 
the  expense  incurred  under  this  contract  for  lighting  during  the 
first  year  was  concerned.  It  is  contended,  however,  by  counsel,  and 
It  -was  upon  this  ground  that  the  trial  court  based  its  judgment, 
that,  as  the  contract  was  to  run  for  10  years,  in  order  to  have  val- 
idnted  it  the  appropriation  should  have  been  for  the  total  amount 
Inat  the  cily  would  have  to  pay  fo  the  company  during  the  entire 

lOyears  if  it  complied  with  Its  contract,  to  wit,  the  sum  of  $900,- 
If^O.    Even  though  we  should  hold,  as  we  hiive  clone,  that  the  con- 
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tract  was  not  obnoxious  to  the  constitutional  provision  fixing  t 
liuiit  of  indcbtedneas,  because  the  indebtedness,  within  the  mean- 
iiifr  of  that  provision,  was  only  from  year  to  year,  counsel  urge  that 
the  section  of  the  charter  which  we  have  quoted  covers  the  aggre- 
fTuU)  amount  of  the  indebtedoeBs  to  be  incurred  for  the  entire  term 
of  ^ears,  because  the  word  "  liability  "  is  used  in  the  section,  aud 
nut  "  debt  "  or  "  indebtedness."  It  is  insisted  that  the  word  "lia- 
bility "  has  a  much  broader  and  more  extended  significance  tian 
the  term  "  debt."  This  is  true,  and  we  have  no  dispute  with  or 
criticism  of  the  argument  of  counsel  to  that  effect,  or  the  authorities 
cited  by  them  in  support  of  it.  It  is  equally  true,  however,  that 
the  words  are  sometimes  used  interchangeably,  as  synonymotu, 
nml  in  the  construction  of  a  statute  whether  this  is  the  case  mav  be 
judicially  determined  from  the  context, — from  the  sense  and  con- 
npption  in  which  it  is  used.  The  very  authorities  which  counsel 
liiive  cited  in  support  of  their  position  are  authorities  to  this  effect. 
Itj  Cochran  v.  U.  8..  157  U.  S.  296,  15  Sup.  Ct.  628,  39  L.  Ei 
704,  the  meaning  of  the  word  was  determined  by  a  consideration 
<•(  tlie  plain  object  of  the  statute.  In  Salem  Water  Co.  v.  Ci(y  f*' 
Sahm,  supra,  the  inhibition  of  the  statute  extended  both  to  "debt 
ninl  liability,"  Both  words  were  used,  and  the  court  because  of 
this  concluded  that  it  was  the  evident  intent  of  the  Legislature  in 
thus  using  both  of  the  words  to  give  to  the  language  the  broadest 
and  most  comprehensive  significance  possible,  and  include  within 
the  inhibition  every  character  of  liability,  absolute  or  oontingent, 
express  or  implied. 

Applying  these  rules  of  construction,  we  feel  a  clear  conviction 
'liat  this  section,  as  applied  to  contratrta  of  this  and  .similar  charac- 
ter, in  any  event  does  not  bear  the  interpretation  placed  upon  it 
by  either  the  trial  court  or  counsel.  The  charter  expressly  em- 
powered the  city  to  provide  for  lighting  the  streets  and  public 
p-nimds.  Article  2,  sec.  20,  subd.  8  (Seas.  Laws  1893,  p.  U^}- 
That  it  would  have  had  such  power,  even  without  this  express  grant, 
i^  probable,  but  needs  no  discussion.  TTie  L^slature  made  the  es- 
press  grant  of  power,  however,  and  in  a  matter  of  snch  absolute 
necessity,  essential  to  the  comfort  and  convenience  of  the  citiMi'^ 
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is  well  as  required  for  the  protection  of  their  lives  and  property, 
it  is  not  to  be  supposed  that,  iu  a  subsequent  section  of  the  same  act, 
it  would  insert  a  provision  which  would,  in  effect,  defeat  the  exei^ 
dse  of  the  power.  As  was  said  by  the  court  in  Leadville  Illuminat- 
ing Gas  Co.  V.  Cily  of  Leadville,  9  Colo.  App.  403,  49  Pae.  268,  in 
passing  upon  a  similar  provision  of  the  general  law,  regulating  all 
municipal  corporations  excepting  those  organized  under  special 
charter ; 

"If  a  prior  appropriation  was  esaential  to  the  ynUiity  of  the  contract,  then 
it  oould  not  bave  been  executed  at  all,  for  the  reason  that  it  viae  impuasible 
to  (umputt  tht  ftuiount  whiuh  would  be  due  during  the  twenty-five  years,  even 
it  il  hud  the  power  to  make  such  an  appropriation  for  such  a  length  of  time, 
or  during  any  part  of  said  time.  It  ia  unreasonable  to  presume  that  the 
legislature  required  the  performanee  of  impostiibi lilies,  or  that,  having;  once 
cipiwAly  granted  to  a  city  tlie  power  of  making  aueh  controets  as  that  in 
question,  as  it  did  in  sectioa  20S5  (Gen.  Law  I8TT),  it  then,  in  a  succeeding 
•mioD  of  the  same  act,  imposed  euch  restrictions  as  to  practically  nullify 
suth  gmnt  of  power." 

Id  this  case,  as  in  that,  if  the  theory  of  appellee  he  correct,  it 
would  huve  been  impossible  for  the  city  to  have  entered  into  the 
contract  at  all,  because  it  was  powerless  to  have  made  the  required 
appropriation.  Under  its  charter,  its  appropriations  must  be  made 
annually,  and  then  only  for  expenses  to  be  incurred  during  the 
current  year.  It  could  not  make  appropriations  for  such  expenses 
to  be  incurred  during  succeeding  years.  Besides,  it  would  have 
b«Ti  impossible  to  have  estimated  the  exact  amount  of  money  to  be 
due  in  succeeding  years.  It  could  not  then  have  been  told  bow 
many  arc  lights  would  be  needed  for  the  proper  lighting  of  the  city 
during  any  of  the  aueereding  years.  The  result  would  he  that  the 
city  could  not  provide  for  the  lighting  of  its  streets,  public  grounds 
«nd  hnil'lings  at  all,  unless  it  should  go  to  the  heavy  expense  of 
constructing  and  maintaining  a  plant  of  Its  own,  which  the  finances 
of  the  city  might  not  be  in  a  condition  to  permit,  or  unless  it  sub- 
ffiittcd  to  the  terms  of  the  one  company  then  in  existence.  Even 
if  able  to  have  built  its  own  arc  lighting  plant  for  street  lighting 
purposes,  it  would  not  have  secured  thereby  for  its  citizens  the  ad- 
vantsKea  of  a  commercial  electric  light  plant  or  of  competition. 
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While  it  may  not  be  authorized  specifically  to  make  any  contract 
fur  I  bo  lighting  of  the  residences  and  business  houses  of  the  people, 
V.-V  Imlieve  that  no  one  would  have  the  temerity  to  deny  that  a  city, 
in  providing  for  public  lighting  within  the  limits  and  scope  of  its 
pij\\(fr3,  would  be  grossly  derelict  in  its  duty  if  it  did  not  use  those 
powiirs,  so  far  as  possible,  to  advance  and  aubaerve  the  interest, 
not  only  of  the  corporation  itself  in  its  corporate  capacity,  bat  also 
of  the  people  of  the  community  in  a  matter  of  such  paramoimt 
iK?(-i\isity  as  ligbt.     It  is,  as  we  have  said,  a  matter  of  universal 
kiKiw'ledge,  and  a  fact  of  which  all  courts  take  judicial  notice  in 
passing  upon  the  contracts  of  municipalities  for  li^t  and  water, 
thai  the  erection  of  a  plant  for  the  supply  of  either  involves  laige 
ex{>r[itliture  of  money,  and  especially  for  cities  of  the  size  and  pop- 
tilatiun  of  Denver,  and  that  no  individual  or  company  would  us- 
Jortaka  such  an  enterprise  without  first  having  a  contract  with  the 
city  for  some  term  of  years,  so  as  to  have  some  reasonable  business 
guaranty  that  there  would  be  received  back  from  the  earnings  some 
projiortion  of  the  amount  to  be  expended,  thereby  reducing  the  rbt 
of  the  business  venture.     The  result  would  therefore  be,  if  the 
eontontion  of  appellee  is  maintained,  that  the  grant  of  power  to  tlie 
city  for  this  necessary  and  beneficial  purpose  would  be  practically 
uiillificd.    It  would,  in  effect,  be  saying  to  the  municipal  authori' 
ties ;  You  may  contract  for  the  lighting  of  the  streets,  but  you  mav 
not  lio  that  which  ia  absolutely  necessary  to  secure  such  a  contract 
Bi'wides,  it  is  not  necessary,  in  order  to  carry  out  the  evident  pur- 
piisc,  intent,  and  object  of  section  10,  to  give  to  it  the  constnicUon 
coulciided  for.    This  purpose  was  to  prevent  the  squandering  of  the 
public  money;  and  to  compel  municipalities  to  live  within  their 
means, — within  the  limits  of  a  sum  fixed  beforehand ;  upon,  83  it  is 
called,  the  "  pay  as  you  go  "  plan.     Because  of  this  section,  thev 
ccmlil  not,  after  services  were  rendered,  under  improper  or  comipt 
influences,  allow  extravagant  and  unreasonable  sums  for  service 
rrnilcred  or  supplies  furnished,  and  they  could  not  thereby  exceed 
tlic  i-cvenues  of  the  city,  and  create  an  indebtedness  which  expf^ 
ience  had  shown  rarely  diminished,  but  usually  increased.    The 
Ennit?  object  will  be  accomplished  if  it  should  be  held,  as  we  ilo, 
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that  the  city  was  not  required  to  make  an  appropriation  in  this  in- 
stance for  any  indebtedness  which  might  be  incurred  during  the 
term  of  years  provided  for  in  the  contract,  unless  it  be  for  the  first 
year.    In  other  words,  if  the  city,  during  the  existence  of  this  con- 
tract, in  each  of  its  annual  appropriation  bills,  appropriates  a  suf- 
ficient amount  of  money  to  cover  its  obligations  to  the  light  com- 
pany which  may  accrue  during  the  year,  the  object  of  the  statute, 
and,  we  believe,  its  letter,  would  be  complied  with.    "  The  action  of 
mimieipal  corporations  is  to  be  held  within  the  limits  prescribed  by 
statute.    Within  these  limits  they  are  to  be  favored  by  the  courts. 
Powers  expressly  granted  or  necessarily  implied  are  not  to  be 
defeated    or    impaired    by    a    stringent    construction."     Kyle 
V.     Malm,     8     Ind.     37,     cited     with     approval     in     City 
of  Pueblo  17.  Roirnisonn,  12  Colo.  598,  21  Pac.  899,  and  also  in 
LeadvUle  lUtMninatvng  Qas  Co.  v.  City  of  Leadville,  supra.    In 
McBean  v.  City  of  Fresno,  112  Cal.  160,  44  Pac.  358,  31  L.  R.  AL 
794,  52  Am.  St.  Rep.  191,  the  court  had  under  consideration  a  con- 
tract by  the  city  with  an  individual  to  take  care  and  dispose  of  the 
sewage  of  the  city  for  a  period  of  five  years  in  consideration  of  a 
certain  sum  per  annum,  to  be  paid  quarterly.    It  was  claimed  that 
the  contract  was  obnoxious  to  a  provision  of  the  State  Constitution 
to  the  effect  that  no  city  should  incur  indebtedness  or  liability  in 
any  maimer  or  for  any  purpose  exceeding  certain  limitations.   The 
charter  of  the  city  also  provided  that  the  trustees  should  not  create, 
order,  or  permit  to  accrue  any  debt  or  liability  in  excess  of  the 
money    in    the    treasury    that    might    be    legally    apportioned 
and   appropriated   for   the   purpose.     Here   both    in    the    Con- 
stitution    and     the     city     charter     the     words     "  debt "     and 
"  liability "    were    both    used.      The    contract    was    held    to 
be  valid  and  effective,  the  court  basing  its  views   "  upon  the 
conviction  that  at  the  time  of  entering  into  the  contract  no  debt  or 
liability  is  created  for  the  aggregate  amount  of  the  installments  to 
be  paid  under  the  contract,  but  that  the  sole  debt  or  liability  created 
is  that  which  arises  from  year  to  year,  in  separate  amounts,  as  the 
work  is  performed."     See,  also,  Dallas  Electric  Co.  v.  City  of 
VOL.  vni — 20 
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Dallas,  23  Tex.  Civ.  App.  323,  58  S.  W.  153.  We  think  the 
reasoning  wbich  supporls  the  conclusion  by  the  courts  and 
weight  of  autliority  which  we  have  discussed  in  tlie  first  part 
this  opinion,  that  in  contracts  of  this  character  tlie  word  "del 
as  used  in  the  constitution  til  inhibition  dues  not  cover  the  &f 
amount  to  be  paid  for  tiie  entire  term  of  years  during  which 
contract  runs,  but  only  tlic  amount  for  each  aonitul  period,  appi 
with  equal  force  and  effect  to  the  construction  of  thia  section 
the  city  charter,  and  supports  our  conclusion  Uiat  the  word 
bility  "  in  the  section  docs  not,  within  tb^  intent  and  meaning 
the  Legislature  with  reference  to  contracts  of  this  character 
nature,  cover  the  aggregate  amount  to  be  paid  under  this  eoni 
for  the  entire  term  of  years,  but  only,  if  the  section  applies  at 
the  amount  of  indebtedness  or  liability  to  be  incurred  during  ei 
annual  period.  The  only  reasonable  conclusion  is  that,  as  appli 
ble  to  contraclfl  of  tliis  character,  the  word  "  liability  "  in  this 
tion  has  no  broader  significance  than  the  word  "  debt,"  This 
Btruction  allows  the  section  to  stand,  and  at  the  same  time  gii 
full  force  and  effect  to  the  intent  and  purpose  of  the  enactment. 

3.  It  is  claimed  that  the  city  had  no  authority  to  contract  for 
any  term  of  years  beyond  one,  and  that  ten  years  is  an  unreasonalil* 
length  of  time.  It  is  true  that  the  city  was  not  given  by  the  cbancr 
power  to  contract  for  lighting  for  any  term  of  years,  nor  was  it  re- 
stricted or  limited  to  any  particular  term.  In  fact,  the  ehart-f 
did  not  specifically  give  it  power  to  contract  at  all, — ^to  enter 
any  contract  for  lighting.  The  specific  grant  of  power  was  to  piv 
vide  for  lighting.  This  was  the  power  expressly  granted, 
under  all  authorities,  the  city  was  authorized  to  exercise  those 
era  necessarily  or  fairly  implied  in  or  incident  to  it.  As  a  businf 
proposition;  any  city,  in  entering  into  a  contract  of  this  kind, 
the  e.^ercise  of  its  business  powers.  It  needs  no  argument  to  d 
Btrate  that  to  carry  out  suoh  a  power  it  is  absolutely  necMsary  ^'^ 
the  city  should  have  the  power  to  contract, — provide  terms  W 
specifications, — and  this  whether  it  undertakes  to  provide  forlirf'" 
ing  by  building  a  plant  of  its  own  or  by  entering  Into  a  contract  nt 
agreement  with  a  company  or  individual  to  supply  the  light.  Thow 
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pe  no  specific  restriotions  upon  tlie  right  of  the  municipality  to 
vntract  iu  the  exercise  of  tliis  power,  aud  there  is  no  reason  in  auch 
ite  why  the  city,  in  the  exercise  of  its  business  powers,  should  not 
arc  the  same  right  to  contract  as  a  natural  person.  Any  other  con- 
Insicm  would  be  disastrous  to  the  earryiug  on  of  the  multifarious 
usiness  affairs  of  the  city,  and  as  we  have  before  aaid,  it  is  a  prae- 
icol  business  impossibility  for  a  city  to  carry  out  this  power  unless 
t  does  eonlraet  for  some  term  of  years.  It  has  so  far  escaped  our 
ittention  if  there  is  a  single  ease  in  the  books  among  the  vast  mul- 
itude  treating  of  contracts  for  lighting  cities  wherein  the  contract 
Iocs  not  run  for  some  term  of  years.  As  to  the  reason ableneaa  of 
he  term  fixed,  there  being  no  express  limit  upon  the  power  of  a 
'ity  as  to  time,  the  court  should  not  undertake  to  interfere  with  the 
judgment  of  the  city  council,  which  is  conversant  with  the  needs 
iflJ  necessities  of  the  city  as  well  as  existing  conditions  and  cii^ 
Junislances  to  be  considered  in  fixing  the  term  of  a  contract,  unless 
it  is  clearly  made  to  appear  that  there  has  been  an  abuse  of  dia- 
nWion,  There  is  no  showing  here  to  support  such  a  finding.  Prac- 
tically the  only  contention  is  that  a  10-year  term  is  too  long  because 
it  is  for  10  years.  In  the  general  statutes  governing  all  towns  and 
cities  of  the  State  except  Denver,  and  possibly  one  town,  the 
mimicipalttie-s  are  authorized  to  contract  for  lighting  for  a  term  of 
25  years.  If  this  be  a  permissible  term,  we  certainly  see  no  reason 
why  10  years  would  be  an  unreasonable  term  for  the  city  of  Den- 
wr,  a  municipality  existing  in  the  same  State,  and  created  by  the 
same  legislative  power.  Our  conclusions  upon  this  branch  of  the 
subject  are  amply  supported  by  authority.  Los  Angeles  Water  Co. 
V.  CUy  of  Los  Atigeles  (C.  C),  88  Fed.  733,  affirmed  in  177  U.  S. 
55!>.  20  Sup.  Ct.  73B,  44  L.  Ed.  886;  Conery  v.  Waterworks  Co., 
41  La.  Ann.  920,  7  South.  8 ;  Seward  r.  Liberty,  supra;  Smith  v. 
^edham,8upra;Ludington  Water  Supply  Co.  v.  City  of  Ludington. 
fpra;  Slate  v.  City  of  Great  Falls,  19  Mont.  518,  49  Pac.  15; 
I^ght.  Ueat  &  Water  Co.  v.  City  of  Jackson,  73  Miss.  598,  19 
South.  771. 

IrTeq>ective  of  the  queation  as  to  the  duration  of  the  contract, 
that  it  was  not  only  reasonable  and  highly  beneficial  in  its  terms  to 
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the  city  and  Its  inhabitanta  ia  indisputable,  and  dearly  appears 
from  the  stipulated  facts.  By  it  the  city  secured  the  public  lift- 
ing aL  the  same  rate  it  waa  then  paying,  being  a  much  less  rate  than 
it  had  paid  under  contract  for  years  prerioua,  with  a  still  further 
reduction  upon  all  arc  li^ts  in  excess  of  1,000  which  the  fntnre 
necessities  of  the  city  might  require,  and  also  a  reduction  in  rated 
for  light  to  be  used  by  its  inhabitants ;  also  the  benefits  of  compe- 
tition between  two  companies;  and  also  a  stipulation  by  the  de- 
fendnQt  Lacombe  to  pay  into  the  city  treasury  annually,  in  consid- 
eration of  the  privileges  granted,  3  per  cent,  of  its  gnifls  receipts 
from  commercial  lighting,  heat  and  power. 

4.  We  see  no  support  whatever  for  the  contention  that  the  con- 
tract created,  op  tended  to  create,  a  monopoly.  Nowhere  in  the  con- 
tract is  any  exclusive  right  granted.  Manifestly  its  natural  tend- 
ency and  immediate  effect  was  to  prevent  a  monopoly.  In  conse- 
quence of  it  a  new  lighting  plant  was  constructed,  and  thereby  both 
city  and  citizens  were  given  the  advantages  of  competition. 

5.  Theexecntion  of  this  and  similar  contracts  is  in  the  exercise  b; 
a  municipality  of  its  contractual,  its  private,  proprietary,  or  busi- 
ncBs  powers,  so  to  speak,  and  not  of  its  governmental  or  delated 
legislative  powers  jhenceitiis,  in  our  opinion,  not  liable  to  the  charge 
that  the  execution  of  the  contract  would  for  the  term  thereof  ope^ 
ate  as  a  surrender  of  the  legislative  power  of  the  city  council.  1 
Dill.  Alim.  Corp.  sees.  27,  66,  68 ;  Cunningham  v.  City  of  Cleve- 
land, supra;  IlliTWis  Trxist  &  Savings  Bank  v.  City  of  Arkantat 
CHy,  22  C.  C.  A.  171,  76  Fed.  282,  34  L.  R  A.  518 ;  Los  Angeles 
Water  Go.  v.  City  of  Los  Angeles,  supra;  SeUzinger  v.  lUvminal- 
ing  Co.,  187  Pa.  542,  41  Atl.  454.  In  the  CUy  of  Arhmsae  City 
case,  nupra,  it  was  said  by  the  court: 

"A  Pity  hoB  two  claaeej  of  powers, — the  one  l^slatire,  public,  gonnoBSiUi, 
in  thp  exercise  of  nliicb  it  is  a  sovereignty  and  governs  its  people;  the  other, 
prnpi  ii'tary,  quasi  private,  conferred  upon  it  not  for  the  purpose  of  govemmi! 
its  profile,  but  for  the  private  advantage  of  the  inhabitants  of  the  rity,  awl  of 
the  rlly  iteolf  as  a  legal  personality.  In  the  e:iercise  of  the  powen  of  tbt 
former  class,  it  is  governed  by  the  rule  here  invoked  (that  the  nty  mdbcu 
can  make  no  grant  and  conclude  no  contract  which  will  bind  the  city  bejowl 
the  terms  of  their  ofSces,  because  such  action  would  circumscribe  the  l«p»l*' 
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re  powers  of  their  succcHsors.  and  deprive  them  of  the  unrestricted  exercise 
'  their  powers,  ns  the  exigencies  of  the  time  might  demand ) .  In  their  exer- 
K  it  ia  niliog  its  people,  and  ia  bound  to  transmit  its  powers  of  government 
I  ita  suceeasivc  seta  of  officers  unimpaired.  But  in  the  excrclae  of  the  powers 
'  the  Iait«r  class  it  is  controlled  by  no  such  rule,  because  it  is  aeting  and  con- 
■uting  tor  the  private  benefit  of  itself  and  it«  inhabitants,  and  it  maj  exer- 
•e  Ibe  business  powers  conferred  upon  it  in  the  same  way.  and  in  their  exer- 
JM  il  is  to  be  governed  by  the  same  rules  that  govern  a  private  individual  or 
nrporation," — citing  a  large  number  of  cases. 

We  think  this  concisely  and  properly  states  the  true  rule. 
6.  It  is  claimed  that  the  city  council  had  no  power  to  enter  into 
he  contract  iD  question,  the  power  to  contract  for  public  lighting 
wing  by  the  charter  conferred  upon  or  committed  to  that  branch 
>f  the  executive  department  of  the  city  government  designated  as 
ihe  department  of  public  works.  The  duties  and  powers  of  the 
board  of  public  works  are  set  forth  in  section  35,  art,  3,  of  the 
rharter.  Sess.  Laws  1893,  p.  167.  They  may  be  said  to  compre- 
hend, generally,  the  exclusive  management  and  control  of  the  con- 
struction, reconstruction,  and  maintenance  of  all  public  and  local 
improvements,  including  the  grading,  paving,  etc.,  of  streets  and 
«llpys,  of  sewers,  sidewalks,  and,  among  other  things,  the  "  erection 
of  poles,  stringing  of  wires,  laying  of  tracks,  pipes,  and  conduits 
for  wires,  whether  done  by  the  city,  corporation  or  individuals." 
It  is  upon  these  last  words  that  counsel  base  their  contention.  We 
fail  to  see  any  support  for  it.  To  the  board  is  simply  committed 
Ihe  power  to  regulate  the  erection  of  poles  and  the  stringing  of 
^res,  because  they  are  necessarily  located  in  the  public  streets  or 
alleys  over  which  the  board  has  exclusive  control.  We  do  not  see 
how  the  most  strained  and  forced  construction  could  conclude  from 
'he  language  in  the  charter  that  the  board  has  anything  to  do  with 
ptoviding  for  the  lighting.  It  is  true  poles  must  be  erected  and 
wires  strong  before  the  electric  fluid  can  be  transmitted  and  the 
VijM  secured,  but  this  is  simply  an  incident  to  the  business, — one 
of  the  artificial  instruments  necessary  to  be  used  in  common  with 
™er  instruments,  like  the  erection  of  the  building  for  supplying 
the  necessary  machinery,  etc.  The  power  to  provide  for  lighting 
nie  streets  and  public  grounds  is  expressly  granted  to  the  city  conn- 


AUBBICAN   ElECTBICAL   CaSES. 

Denver,  City  of,  v.  HubUrd. 


[vou  B 


cil.  Id  order  to  accomplisb  this,  the  party  who  contracts  for  ^ 
ligbtiiig  must  make  certain  excavations  in  the  street,  and  erect 
therein  poles  and  string  wires,  and  before  he  can  do  this  the  board 
of  public  works,  because  it  has  exclusive  control  over  the  streets, 
luuttt  <]eaignate  the  places  where  and  the  manner  in  which  this  work 
can  Ixi  done,  so  as  to  restrict  the  character  of  the  obstruction  and  the 
danger  to  life  and  property  within  as  small  limits  as  possible;  but 
how  this  alone  can  be  construed  to  give  the  board  of  public  worka 
power  to  control,  manage  and  contract  for  the  public  lighting — a 
power  specially  granted  to  the  city  council-~we  utterly  fail  to  con- 
ceive. We  see  nothing  in  the  entire  section  defining  the  powers  and 
duties  of  the  board  of  public  works  which  could,  in  our  opinion, 
by  any  possibility,  embrace  the  public  lifting.  Electric  Lighl  & 
Power  Co.  V.  City  of  San  Bernardino,  100  Cal.  350,  34  Pac.  819; 
City  of  Trenton  v.  Shaw,  49  N.  J.  Law,  638,  10  Ail.  273.  How- 
ever desirable  and  beneficial  may  be  the  lighting  of  the  streets,  it 
does  not  constitute  a  public  improvement,  confided  to  the  care  and 
eonlrol  of  the  board  of  public  works, 

1.  It  is  suggested,  but  not  very  strenuously  urged,  that  the  con- 
tract was  unnecessary  and  excessive,  hence  unreasonable,  because 
at  tho  time  when  it  was  entered  into  another  company,  the  Denva 
Gas  &  Electric  Company,  had  then  in  existence,  in  full  operatiw 
in  \he  city,  an  electric  lighting  plant  of  sufiBcient  capacity  to  suppl? 
the  necessities  of  the  city  and  the  needs  of  its  inhabitants ;  that  it 
was  ready  and  willing  to  furnish  the  lighting,  and,  in  fact,  befoie 
the  final  passage  of  the  ordinance  providing  for  the  contract  u 
question,  this  company  made  an  offer  in  writing  to  supply  the  pub- 
lic lighting,  provided  for  in  the  Lacombe  contract,  for  a  period  of 
one,  three,  five  or  ten  years,  as  the  council  might  elect,  for  the  price 
of  $t!0  per  year  per  lamp,  being  $30  per  annuim  less  than  that  pf* 
vided  for  in  the  contract,  and  also  to  so  amend  its  rates  for  co^l^le^ 
cial  lighting  that  the  average  of  its  charges  to  private  consumen 
should  be  less  than  a  certain  specified  maximum  amount,  which  *b 
will  presume  was  less,  although  the  fact  does  not  clearly  appeafi 
than  the  rate  it  had  charged  for  commercial  lighting  theretofore. 
This  offer  came  too  late  to  be  effective  for  any  purpose,  either  in 
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rgament  or  odierwiBe.  It  appears  that  in  March,  190O,  nearl;  a 
ear  bel'ore  the  entering  into  of  tht:  speeilied  contract  which  is  here 
nder  con3i<leratioti,  the  cil^  council  and  Lacombe  had  entered 
Dto  a  contract  precisely  similar  tu,  and  identical  in  all  its  teriua 
Jid  proviaiona  with,  the  one  in  question  in  tliia  suit.  In  pursuance 
i  this,  Lacombe  commenced  work  and  had  expended,  as  appears 
TOm  the  agreed  statement  of  facta,  a  large  sum  of  money  to  carry 
mt  bia  contract,  to  wit,  the  sura  of  $300,000,  and  had  incurred 
>bligatir)ns  for  $150,000  additional.  This  contract  was  attacked 
by  a  suit  in  court  at  the  instance  of  some  taxpayer,  and  claimed  to 
be  invalid  because  of  some  irregularity  in  the  publication  of  the 
ordinance  which  authorized  it.  To  avoid  any  question  as  to  this 
»II«?ged  irregularity,  the  city  council  thought  best  that  the  ordinance 
ahould  be  reintroduced  and  re-enacted,  and  thereby  avoid  any  ques- 
tion as  to  its  validity.  This  was  done  in  1901,  and  it  was  while  this 
proceeding  was  pending,  and  but  a  few  days  before  the  final  pas- 
sage of  this  second  ordinance,  that  the  Denver  company  made  its 
offer.  We  think  the  mere  statement  of  these  facts  carries  \pith  it 
the  conviction  that  neither  in  law  nor  morals  was  the  offer  of  the 
Denver  company  at  that  late  date  sufficient  to  justify  the  city  coun- 
cil in  rescinding,  even  if  it  had  the  power  to  do  so.  Waiving  the 
question  as  to  whether  at  the  time  of  this  offer  the  city  was  legally 
hound  by  the  contract  with  Lacombe,  it  was  unquestionably  morally 
wrund  and  under  the  highest  obligations  to  carry  its  negotiations 
t«  a  fiunl  and  complete  conclusion.  Upon  the  faith  of  its  agree- 
ments,  Lacombe  had  incurred  an  expenditure  of  nearly  half  a  rail- 
linn  of  dollars.  We  know  of  no  law,  and  there  ia  certainly  no  usage, 
which  would  approve,  justify  or  require  members  of  a  city  council 
apting  in  their  representative  capacity,  unless  in  cases  unlike  this, 
where  they  have  no  discretion,  in  ignoring  and  violating  the  rules 
of  bnsinesa  morality  and  probity  which  prevail  among  individuals, 
Bml  which  the  law  in  every  instance  seeks  to  encourage  and  uphold. 
Tf  appears  in  the  stipulation  of  facts  that  prior  to  the  pas.sage  of 
tlic  ordinance  of  1900  the  mayor  and  members  of  the  city  council 
•wnferred  with  the  manager  of  the  Denver  company  with  reference 
to  a  reduction  in  rates  charged  the  city  for  electric  lighting,  and 
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were  given  to  understand  that  the  company  was  not  prepared  at 
that  time  to  make  any  reduction.  It  further  appears  as  an  admit- 
ted fact  that  since  the  commencement  of  this  action,  which  was  be- 
gun immediately  npon  the  passage  of  the  ordinance,  the  Denver 
company,  because  of  and  for  the  purpose  of  meeting  the  competi- 
tiou  afforded  by  the  defendant  XiScombe,  materially  reduced  its 
rates  for  commercial  lighting,  thereby  certainly  aecuring  to  the 
tubabitants  of  the  city  very  material  and  substantial  benefits. 
This,  of  itself,  is,  in  our  opinion,  a  sufficient  answer  to  the  argu- 
ment that  the  contract  in  question  was  unnecessary. 

C'oimsel  on  both  sides  have  presented  unusually  able  and  ex- 
haustive arguments,  and  to  the  proper  solution  of  the  qoestions 
raised  we  have  given  the  most  careful  and  thorough  investigatioiL 
Id  our  opinion,  the  doctrines  affirmed  b j  us  in  Leadvilk  lUuminai- 
ing  Gas  Co.  v.  City  of  Leadville,  aupm,  are,  on  principle  and  in 
effect,  directly  applicable  to  and  decisive  of  the  controlling  quea- 
tions  in  this  case,  but  we  have  thought  proper,  bj  reason  of  the  im- 
portance of  this  case,  to  give  them  further  and  fuller  consideration. 
We  have  not  considered  the  objections  of  appellee  seriatim,  but  in 
the  course  of  this  opinion  we  believe  that  we  have  touched  isd 
passed  upon  all.  Our  conclusion  is  that,  althouf^  they  are  pressed 
with  much  ingenuity  and  ability,  they  are  without  substantial 
merit.  The  contract  was,  in  our  opinion,  a  valid  one,  and  the  conrt 
erred  in  its  judgment.  This  conclusion  finally  disposes  of  eveiy- 
thing  in  the  case,  so  that  there  will  he  nothing  to  he  done  by  the 
trial  court  in  the  case  should  it  be  remanded.  There  is  no  necessity 
therefore,  for  this  useless  procedure,  and  judgment  will  be  entered 
here  in  accordance  with  the  views  which  we  have  expressed.  It 
will  be  that  the  injunction  be  dissolved,  that  the  defendants  go 
hence  without  day,  and  that  all  costs  be  taxed  against  the  appellee. 

Reversed,  and  judgment  rendered  for  appellants. 

LlmltatloBa  ■•  to  Mstolp*!  Indabtodneu. — As  to  conititntionBl  Inn- 
iUtion  on  JDdebtodneeB,  s««  1  Dillon  on  Mnn.  Corp.  (4tb  Ed.)  sec  ISO;  Jofce 
on  Electric  Law,  mcb.  204-27].  The  conatitutione  of  nearly  all  the  StatH 
prescribe  a  limitatitHi  upon  the  amount  of  indebtcdneeB  to  be  incurred  br 
municiptditieB,  baaed  for  Uie  most  part  upon  the  taxable  value  of  propert/ 
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therein.     A  valuable  note  upon  the  question  of  what  constitutes  municipal 
indebtedness  -within  the  meaning  of  constitutional  limitations  is  found  ap- 
pended to  the  case  of  Beard  v.  City  of  Hopkinsville,  44  Am.  St.  Rep.  229-243. 
We  quote  the  following  (p.  239),  from  this  note:  "It  is  not  unusual  for  a  city 
to  enter  into  a  contract  for  the  furnishing  of  light  or  water  for  a  designated 
number  of  years,  to  pay  therefor  either  a  specified  sum  each  year,  or  a  sum  to 
be  a!^ce^tained  by  a  computation  based  upon  the  number  of  hydrants  used,  or 
lights  furnished  in  each  succeeding  year.    In  these  cases  the  question  is,  shall 
the  ag;^cgate  sum  which  will  become  due  on  the  contract  be  treated  as  exist- 
ing indebtedness,  or  only  the  sum  which  falls  due  each  year?     If,  when  the 
contract  is  entered  into,  the  municipality  is  indebted  up  to  the  constitutional 
limit,  so  that  there  can  be  no  lawful  addition  to  the  existing  indebtedness, 
the  whole  contracc  is  void,  and  no  recovery  whatever  can  be  had  thereunder. 
(Citing  Quill  v.  Indianapolis,  124  Ind.  292,  23  N.  £.  788;  Prinoe  v.  Quincy, 
105  HL  138,  44  Am.  Rep.  785;  State  v.  Jitlantio  City,  49  N.  J.  L.  658,  24  Atl. 
9Q2;Burlington  Water  Co,  v.  Woodward,  49  Iowa,  58;  SpUlma/n  v.  Parkers- 
burgh,  35  W.  Va.  605,  14  S.  £.  279.)     But  suppose  the  constitutional  limit  of 
indebtedness  not  to  have  been  reached  when  the  liability  was  assumed,  and  that 
the  sum  to  be  paid  each  year  may  be  added  to  the  pre-existing  indebtedness 
without  passing  beyond  the  limit,  but  that  the  aggrc^te  sum  added  to  such 
indebtedness  will  carry  it  beyond  that  limit,  and  furthermore,  that  the  munici- 
pality has  no  discretion  but  to  go  on  from  year  to  year,  and  to  incur  liability 
for  the  payment  ol  sums  falling  due  in  that  year,  shall  the  amount  of  such 
^S^^g>^te  be  regard!^,  or  only  the  amount  falling  due  within  any  one  year? 
Where  there  are  no  means  provided  by  the  statute  or  ordinance  for  the  pay- 
ment of  the  several  sums  as  they  shall  fall  due,  and  resort  must  be  had  to 
the  general  fimds  of  the  corporation,  there  are  many  decisions  to  the  effect 
that  as  the  eity  is  absolutely  liable  for  the  full  amount  which  can  become  due 
under  the  contract  or  ordinance,  according  to  the  terms  thereof,  such  amount 
constitutes  from  the  beginning  an  existing  indebtedness.  (Citing,  Niles  Water 
Works  V.  NUes,  59  Mich.  311,  26  N.  W.  525;  Davenport  v.  Kleinsohmidt,  6 
Mont  502,  13  Pac.  249;  State  v.  Medbery,  7  Ohio  St.  522;  Spillman  v.  Parkers- 
hurgh,  35  W.  Va.  605,  14  S.  £  279.)     If  a  contract  ia  made  for  the  erection  of 
water  works,  or  for  any  other  improvement,  and  the  time  of  payment  is  post- 
poned to  seme  date  or  dates  in  the  future,  we  apprehend  that  there  is  no 
<K>nflict  of  decision  upon  the  subject,  and  that  the  sums  to  become  due  in  the 
future  must  all  be  taken  into  consideration  in  estimating  the  amount  of  the 
existing  indebtedness  of  the  municipality  (citing  Culbertson  v.  City  of  FuU 
toa,  127  HI.  30,  18  N.  E.  781) ;  but  where  the  contract  or  ordinance  is  one 
intended  to  provide  lor  the  furnishing  of  a  municipality  with  water  to  be 
uaod  for  public  purposes,  or  with  lights  for  the  streets  or  other  public  places, 
and  payment  is  to  be  made  ior  such  water  or  lights  from  year  to  year,  this  is 
but  a  mode  of  providing  for  the  necessary  current  expenses  of  the  municipal 
government,  and  while  it  is  true  the  municipality  has  no  discretion  not  to  be- 
come liable  from  year  to  year  for  the  amount  which  it  has  agreed  to  pay, 
yet  the  almost  overwhelming  weight  of  authority  is  that  it  is  not  to  be  re- 
garded as  indebtedness  within  the  meaning  of  these  constitutional  or  statu- 
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tory  limiUtiona,  except  for  the  Mnount  which  hu  actually  fallen  doe  under  ttc 
contract  or  ordtnauce,  and  that  it  muat  therefore  be  niitained,  although  the 
HiTiount  vhich  will  ultimately  become  due  under  it  may  greatly  exceed  the 
limit  of  indebtedneeB  which  the  municipality  ia  authorized  to  incur.  (Citin; 
Eustai.  Lout*  V.  East  Bt.  Louit,  etc.,  Co.,  98  111.  416,  38  Am.  Rep.  97;  Cmcder 
V.  SuUipaH,  128  Ind.  486,  28  N.  E.  94;  Vaipamito  v.  OiiTdner,  97  Ind.  1.  40  Am. 
Kc'p.  417;  Smith  v.  DtOham,  144  Mass.  177,  10  N.  E.  782;  Orant  v.  Cily  of 
Davenport,  36  Iowa,  396;  WtUla  Walla  Water  Co.  v.  Walta  Walla,  SO  Fed.  »5'; 
Loii  c.  City  of  WoyoToia,  84  Oa.  681,  11  S.  E.  CSS;  MtrHU  RaUwy  i  Ujkt 
C'K  V.  Merrill,  80  Wis.  308,  49  N.  W.  MS.)" 

Wk*t  eoBStttatea  s  tAtj  parpoae. — The  lighting  of  the  streeta  and  public 
piacei  is  (Kie  of  the  duties  deToIving  upon  municipal  government,  and  ii  a 
city  purpoee  within  the  proviaiouB  of  Uie  constitution  prohibiting  the  etm.- 
tracting  of  indebtedneBt  "except  for  county,  city,  fanrn  or  village  purpoaa" 
( N.  Y.  Const.,  art.  VIII,  kc.  1 1 ) ,  and  since  light  in  dwellingt  is  as  impOTlsol 
ajid  essential  as  upon  the  Btreeta,  and  promotes  the  general  comfort,  sil<4y 
and  welfare  of  the  inhabitants,  it  may,  when  supplied  in  connection  with  Ihit 
v,]iU-ii  is  furnished  by  the  municipality,  under  its  duty  to  the  public,  be  n- 
guriJcd  as  an  incident  thereto  and  one  of  the  purposes  for  which  the  mnniri- 
pulity  may  properly  contract.  Hequembourg  c.  City  of  Dunkirk,  46  Sua, 
nr>u.  2  N.  y.  Supp.  447. 

IndobtedMeea  exceedinc  oucrent  reTesHea. — In  the  case  of  EOMi  '■ 
iliimemta  Bnuh  Elect.  Co.,  58  Minn.  418,  60  N.  W.  1088,  49  Am.  Bt  Bep- 
S2:i,  it  was  held  that  if  a  city  is  prohibited  from  making  any  contract  whenbr 
liability  is  incurred  exceeding  the  revenues  of  any  fiscal  year,  a  contract  mida 
by  it  for  the  lighting  of  its  streets  for  a  term  of  Sve  years  ia  void,  unleM 
tlie  revenue  on  hand  at  the  time  the  contract  ia  made  is  sufficient  to  (onr 
all  the  liability  incurred  under  the  contract  and  payable  during  the  five  jtu% 
tugetber  with  the  current  expenses  and  existing  liabilitiei  for  the  year  it 
wtiich  tbe  ccHttract  is  made.  The  statute  in  this  caee  prohibited  the  mniiia- 
potit;,  without  special  authority  of  law,  "to  create  any  deU  or  any  UabiUlia 
against  said  city  in  excess  of  the  amount  of  revenue  actually  levied  and  sppli- 
calile  to  the  payment  of  such  liabilities."  The  statute  under  cMisiderttiva 
in  the  principal  case  prohibited  the  payment  of  any  money  for  any  poipo**  . 
wliatever  in  excess  of  the  amount  appropriated  for  the  current  ye«r.  T^  P"' 
pobe  and  intet.t  of  both  these  statutes  is  the  same,  but  tJie  court  In  the  pri*- 
ctpal  case  arrives  at  a  different  conclusion  upon  the  theory  that  a  coebwt 
calling  for  an  expenditure  of  a  sum  of  mon^  bciaed  upcm  the  number  of  ligbt* 
furnished  in  the  municipality,  renders  it  Imposeible  to  appropriate  in  sV 
owf  year  an  amount  sufficient  to  meet  the  necessities  of  the  contract  for  '^ 
(H'ding  years.  The  obligations  incurred  by  the  city  under  the  ootitraet  iw» 
aarily  vary  as  the  number  of  lights  is  increased  or  diminished.  The  coart  is 
L'uiiatruing  tbe  statute  has  assumed  that  the  Legislature  by  its  prohibttion  U 
to  tbe  payment  of  money  beyond  the  amount  ^propnated  each  year,  did  •"* 
intend  to  compel  the  city  to  contract  (or  its  light  from  year  to  year.  As  iti'"' 
by  the  court,  such  a  method  of  furnishing  light  could  not  he  made  eeoooai'^ 
or  to  the  best  interesU  of  the  taxpayers.    If  a  city  by  its  charter  is  anthariv' 
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to  eontract  for  the  fumishmg  of  light  and  water,  a  prohibition  contained  in 
the  charter  against  the  incurring  of  indebtedness  beyond  the  amount  appro- 
priated each  year  for  the  public  purpose  should  not  be  construed  to  prohibit 
a  reasonable  contract  for  light  and  water  for  a  term  of  years.  If,  in  the 
exercise  of  a  discretionary  powe^-  vested  in  mimicipal  authorities,  it  is  de- 
cided that  the  interests  of  the  municipality  will  be  best  promoted  by  con- 
tracting with  private  individuals  or  corporations  for  the  fumishii^  of  lighc 
and  water,  it  is  certainly  reasonable  to  place  such  a  construction  upon  the 
statutory  authority  thus  vested  in  municipalities  as  to  permit  the  making 
of  &uch  contracts  to  extend  for  a  reasonable  length  of  time.  It  would,  there- 
fore, seem  that  the  principal  case  has  declared  the  correct  principle  controlling 
this  question. 

Xaowledse  of  eomatitiitloBal  liatitatioiis. — Whoever  deals  with  munici- 
palities is  bound  to  know  all  constitutional  limitations  placed  upon  their 
power  to  incur  indebtedness  in  particular  years  {Smith  v,  Broderick,  107  Cal. 
644.  40  Pac.  1033,  48  Am.  St.  Rep.  167 ) ;  and  is  charged  with  notice  of  the 
fact  that  the  municipality  is  indebted  to  the  constitutional  limit.  La  Porte  v, 
GameweU  Fire  Alarm,  d  Telegrwph  Co,,  146  Ind.  466,  46  N.  E.  588,  35  L.  R.  A. 
686;  QameweU  Fire  Alarm  d  Telegraph  Co.  v.  La  Porta,  96  Fed.  644.  But 
MB  Arimokle-Byan  Co.  v.  City  of  Qra/nd  Ledge,  122  Mich.  491,  81  N.  W.  358. 
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North  CaroUna;  Bupreme  Court, 

1.  GoHTBACT  VOB  PUBUC  UGHTiNO  OF  STSEETS  OF  icuNiciPAUTT. — ^The  charter 
of  the  town  of  Concord  was  amended  by  chapter  85,  Laws  1903,  author- 
ising the  board  of  aldermen  of  the  city  to  provide  for  lighting  the  streets 
and  public  buildings  of  such  city,  and  to  contract  and  pay  for  the  same. 
At  the  same  session  another  act  was  passed,  providing  that  whenever 
twenty  citizens  of  such  city  shall  apply  to  the  board  of  aldermen  by 
written  petition  it  shall  be  the  duty  of  the  board  to  provide  for  an 
dcctlon  to  vote  upon  the  question  as  to  whether  a  contract  for  furnish- 
ing lights  to  the  city  should  be  executed;  under  such  act  the  period  of 
the  contract  could  not  exceed  twenty  years.  The  municipality  entered 
into  a  contract  for  the  lighting  of  the  streets  without  an  election  as  so 
anthorized.  Such  contract  was  held  invalid,  since  the  two  acts  referred 
to  should  be  construed  together,  and  without  submission  of  a  proposi- 
tion to  the  voters  of  the  city,  no  such  contract  could  be  executed. 
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2,  ViUDiTT  OF  ACT  AUTHouznta  crtT  to  oontbact  fob  sik^et  uoHTDia.— 
An  not  iiuthoriziug  the  municipal  authorities  of  the  city  of  CoDCord 
(Private  LawB  1G03,  ch.  86,  p.  146),  upon  a  Bubmiuion  of  *  queatioD  to 
the  vuters  of  a  city,  to  contract  for  public  lighting,  ia  within  the  poweii 
and  diitiea  of  the  L^isUture,  ai  preacribed  by  article  S,  section  4,  of  the 
CoDititution. 

Appeal  by  defendant  from  judgment  for  plaintiff.      Decided 
December  &,  1»03 ;  reported  133  S.  C.  587,  45  S.  E.  948. 

Montgomery  £  CroweU,  Burwell  <£  CansUr,  and  W.  M.  Smiik, 
for  appellants. 

L.  T.  HartseU,  for  appellee. 

Opinion  by  CoirnoB,  J, : 

The  General  Assembly  of  1903  (ebapter  85,  p.  140,  Prir.  Laws) 
amended  the  charter  of  the  town  of  Concord.  By  section  5  of  said 
act  it  is  provided  "  that  the  commissioners  or  board  of  aldermen 
of  said  city  shall  have  the  power,  and  it  shall  be  their  duty,  to  pro- 
vide for  lighting  the  stieets  and  public  buildings  of  said  cit^  vd 
to  contract  for  and  pay  for  the  same."  At  the  same  sesaion  (Priv, 
Laws,  p.  146,  ch.  86)  we  find  an  act  entitled  "  An  act  to  anthorize 
the  commisaioners  for  the  town  of  Concord  to  contract  for  light* 
for  said  town."  It  is  provided  that  lAenever  20  citizens  of  Raid 
town  shall  apply  to  the  commissioners  by  a  written  petition,  asking 
the  commisaioaers  to  light  the  streets  and  public  buildings,  it  ihtli 
he  the  duty  of  the  said  commissioners  to  order  an  election  to  be 
held  in  said  town,  at  which  election  those  in  favor  of  li^ts  aluU 
vote  a  ticket  on  which  shall  be  written  or  printed  the  word  "  Li^t," 
and  those  opposed  shall  vote  a  ticket  on  which  shall  be  writteo  or 
printed  the  word  "  Darkness."  If  a  majority  shall  vote  "  Li^l," 
then  said  oommissioners  shall  have  full  power  and  authority  to 
contract  for  su<^  lights  in  such  quantities  and  upon  such  temu  u 
said  commissioners  may  deem  for  the  beat  interest  of  said  tovn 
for  a  period  not  exceeding  20  years,  or  said  oommissioners  shtO 
have  the  right  to  erect  or  purchase  a  plant  for  lighting  said  town, 
and  operate  the  same.    It  is  further  provided  that,  if  a  majority  oi 
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said  citizens  shall  vote  for  lights,  the  commissioners  may  levy  a 
tax  to  pay  for  the  same.    No  limit  is  fixed  to  the  rate  or  amount 
of  such  tax,  except  that  it  shall  be  sufficient  to  pay  ^^  regularly  and 
promptly  for  said  lights."    These  statutes  were  ratified  on  the  16th 
of  February,  1903.    On  November  — y  1902,  the  defendant  entered 
into  a  contract  with  Thomas  A.  Scott  and  his  associates  for  the  pur- 
pose of  lighting  the  said  streets,  the  terms  of  which  are  fully  set  out 
in  the  record,  wiiich  was  to  run  for  the  term  of  18  years,  and  which 
oonferred  ux)on  die  said  Scott  and  his  associates  a  franchise  for  25 
years  for  commercial  and  domestic  lighting.    No  petition  was  ever 
filed  and  no  election  ever  held  pursuant  to  chapter  86  of  said  Acts. 
We  do  not  deem  it  necessary  to  set  forth  more  fully  the  terms  of 
the  contract. 

The  sixth  allegation  of  the  answer,  filed  the  25th  of  March,  1903, 
recites  a  reeolution  referring  to  the  act  of  1903,  p.  140,  ch.  85,  and 
reciting:     "  Whereas,  the  town  of  Concord  has  a  population  of 
about  ten  thousand  people,  many  hundreds  of  whom  work  in  the 
mills  between  sundown  and  sunrise,  and  has  about  thirty  miles  of 
public  streets,  and  a  lot  of  public  buildings;  and,  whereas,  it  is 
not  only  the  sense  of  the  board  of  commissioners  for  the  town  of 
Concord  that  it  is  a  necessary  expense  of  said  town  to  light  the 
streets  and  its  public  buildings,  but  the  Legislature  now  in  session 
has  ^ven  the  city  power  to  provide  for  lighting  the  streets  and  pub- 
lic buildings  of  said  city,  and  to  contract  for  and  pay  for  the  same : 
Now,  whereas,  the  contract  heretofore  entered  into  with  Thomas  A. 
Scott  and  Beuben  Burton  is  fair,  just  and  equitable,  and  to  the 
best  interest  of  said  town :    Therefore,  be  it  resolved  by  the  com- 
missioners for  the  town  of  Concord  that  said  contract  with  Thomas 
A.  Scott  and  Beuben  Burton  be,  and  the  same  is  hereby,  in  all  re- 
spects, confirmed." 

In  view  of  the  answer  and  the  legislation  in  respect  to  the  town 
of  Concord  prior  to  February  16,  1903,  it  would  seem  that  what- 
ever validity  this  contract  has  is  by  virtue  of  the  two  acts  hereinbe- 
fore referred  to.  This  is  evidently  the  view  of  the  defendant.  Cer- 
tainly, if  the  contract  was  incomplete  prior  to  February  1,  1903, 
Ae  attempt  to  confirm  it  without  complying  with  chapter  86,  p. 
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146,  Priv.  Lawe  1903,  could  have  no  other  or  further  effect  than 
if  it  had  been  originally  made  at  that  time.  No  explanation  19 
givea  in  the  answer  wh;  this  contract  was  not  submitted  to  a  rote 
of  the  people  pursuant  to  chapter  86,  p.  146,  of  the  Private  Laws 
of  1903.  As  we  have  seen,  the  act  authorized  and  directed  this 
course  to  be  pursued  upon  the  petition  of  20  citizens,  and  it  would 
have  required  but  a  short  time  to  have  submitted  it  to  tlie  voters, 
Riid  thereby  removed  all  questions  in  regard  to  its  validity. 

This  action  is  brought  by  the  plaintiff,  a  citizen  and  taxpayer, 
for  the  purpose  of  enjoining  the  town  from  entering  into  said 
contract  A  number  of  interesting  questions  were  discussed  before 
us  upon  the  argument  and  in  the  briefs  respecting  the  ri^t  of  a 
town  to  enter  into  a  contract  of  this  character  for  the  purpose  of 
furnishing  lights  as  a  "  necessary  expense."  Whatever  views  we 
may  entertain  upon  that  question,  we  are  of  the  opinion  that  the 
power  of  the  commissioners  to  enter  into  a  contract  for  lifting 
the  aaid  streets  is  prescribed  by,  and  restricted  to  the  provisions 
of  chapter  86,  p.  146,  Priv.  Laws  1903.  The  two  statutes  should 
be  read  together ;  and,  thus  read,  they  make  it  the  duty  of  the 
commissioners,  and  empower  them,  to  provide  for  lighting  the 
streets,  and  to  contract  and  pay  for  the  same,  when  empowered 
so  to  do  In  the  manner  pointed  out  in  the  statute.  It  ma;  be  that 
by  a  proper  construction  of  the  charter  the  power  is  conferred  to 
provide  lights  and  pay  for  the  same  out  of  the  ordinary  revenues 
of  the  town,  but,  if  the  citizens  wish  a  more  extended  or  permanent 
system  for  lighting  the  town,  requiring  the  levy  of  a  special  tax, 
thuy  may  confer  upon  the  commissioners  the  power  to  make  tbe 
contract,  not  exceeding  20  years.  It  would  seem  clear  that  it  «as 
the  purpose  of  the  Legislature  to  restrict  the  power  to  make  such 
contract  by  the  terms  of  chapter  86 ;  otherwise  this  act,  which  was 
evidently  passed  as  a  companion  to  the  act  amending  the  charter 
(eliapter  85),  would  be  of  no  effect,  "  Respecting  the  mode  in 
which  contracts  by  corporations  should  be  made,  it  is  important  to 
observe  that  when,  as  is  sometimes  the  case,  the  mode  of  contract- 
ing is  specially  and  plainly  prescribed  and  limited,  that  mode  is 
exclusive,  and  must  be  pursued,  or  the  contract  will  not  bind  the 
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corporation/'    Dillon,  Mun.  Corp.  sec.  449.    In  Zottman  v.  San 
Francisco,  20  CaL  102,  81  Am.  Dec.  96,  Field,  C.  J.,  says :  "  The 
mode  in  such  cases  constitutes  the  power.     .     .     .     Aside  from 
the  mode  designated  there  is  want  of  all  power."     The  court  in 
Des  Moines  v.  Oilchrist,  67  Iowa,  210,  25  N.  W.  136,  says:    "  It 
is  a  general  principle  of  the  law  that  the  specific  designation  of 
the  manner  of  exercising  a  power  operates  as  a  limitation  upon 
the  general  power  conferred."    The  Code  of  Iowa  conferred  upon 
cities  the  general  power  to  make  regulations  against  danger  from 
accident  by  fire,  and  to  establish  fire  districts,  and,  on  petition  of 
the  owners  of  two-thirds  of  the  grounds  included  in  any  square,  to 
prohibit  the  construction  of  wooden  buildings,  etc     It  was  held 
that  an    ordinance   prohibiting   wooden   buildings   within    such 
squares,  passed  without  the  petition  of  the  requisite  number  of 
property  owners,  was  void.    "  Where  a  thing  is  directed  to  be  done 
through  certain  means  or  in  a  particular  manner,  there  is  implied 
an  inhibition  upon  doing  it  throu^  any  other  means  or  in  a  differ- 
ent manner."    Keohvk   v.  Scroggs,  39    Iowa,    447.     A   statute 
authorized  the  council  of  Pittsburg  to  grade,  on  the  application 
of  a  majority  of  the  lot  holders  of  the  street,,  and  to  assess  the  cost, 
etc    It  was  held  by  the  Supreme  Court  of  Pennsylvania  (Shaes- 
wooD,  J. )  that  "  without  such  application  the  city  had  no  power 
or  jurisdiction  in  the  premises."  PiUshwrg  v.  Walter,  69  Pa.  365, 
In  Swift  V.  WUliamsbvrg,  24  Barb.  427,  the  plaintiff  having  per- 
formed services  for  the  city  upon  a  contract  made  in  the  absence 
of  a  compliance  with  the  statute  requiring  a  petition  by  the  requi- 
site number  of  citizens,  the  court  says : 

"If  plaintiff  can  recover  on  the  state  of  facts  he  has  stated  in  his  com- 
plaint, the  restrictions  and  limitations  which  the  Legislature  sought  to  im- 
pose upon  the  powers  of  the  common  council  go  for  nothing.  And  yet  these 
proTiaions  are  matters  of  substance,  and  were  designed  to  be  of  some  service 
to  the  constituents  of  the  common  council."  '*  It  is  an  elementary  principle 
of  construction  that  charters  of  corporations  conferring  powers  are  to  be 
constmed  strictly."     Cooley,  Const.  Lim.  232. 

It  does  not  appear  why,  with  this  act  in  full  force  and  effect, 
the  commissioners  entered  into  the  contract  in  controversy  without 
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consulting,  or  having  the  approval  of,  the  citizens  of  the  towa. 
Wit!)  this,  of  course,  we  have  nothing  to  do.  It  ia  ours  to  conatrne 
ami  .Ifclare  the  law.  The  passage  of  chapter  86  is  strictly  within 
thu  jiower  and  duty  of  the  Legislature,  as  prescribed  by  article  8, 
section  4,  of  the  Constitution : 

'-  U  shall  be  the  duty  of  the  Legialfttnre  to  provide  for  the  org»iiix»tion  of 
citii'H.  towni  and  incorporkted  villBgea,  ftud  to  reetrict  their  power  ol  Uu- 
tiuTi,  uBuesBmeDt,  borrowing  money,  contracting  debts  and  loaning  their  credit, 
BO  a^  to  prevent  abuwa  In  aueaament  aifd  in  contracting  debts  by  roch  mini- 
i-ipal  corporationa." 

Whether  providing  lights  for  the  city  is  a  necessary  expense  is 
an  interesting  question.  It  has  been  discussed  and  considered  bj 
this  court  in  ThHft  v.  Elizabeth  City,  122  N.  C.  31,  80  S.  E.  349, 
44  L.  B.  A.  427.  We  are  of  the  opinion  that,  when  it  is  made  &e 
(iiit  V  oi  the  commissioners  to  provide  lights,  it  is  at  least  a  legisla- 
tive construction  of  the  Constitution  that  it  is  a  necessary  expense. 
To  whst  extent  they  may  incur  debts  or  make  contracts  for  a  long 
term  ia  a  delicate  and  important  question,  not  necessary  to  be 
decided  in  this  case.  It  is  within  the  province  of  the  L^slatnre 
to  prescribe  the  terms  and  conditions  upon  which  municipal 
corporations  may  enter  into  such  contracts.  It  is  held  by  many 
respectable  courts  that  the  power  to  make  such  contracts  is  nn- 
Huiited  as  to  time.  There  are  other  authorities  to  the  contrary. 
The  question  is  of  much  importance  to  the  citizens  of  this  State, 
ami  deserves  the  careful  consideration  of  the  legislative  depart- 
meiit  of  the  government. 

We  think  that,  for  the  reasous  hereinbefore  set  out,  tfie  judg- 
ment of  his  honor  should  be  affirmed. 


C1.AKK,  O.  J.  (concurring  in  result)  : 

Tlie  mayor  and  commissioners  of  the  town  of  Concord  in  Ko- 
venihcr,  1902,  entered  into  a  contract  with  Scott  &  Burton  for 
lighting  the  public  buildings  and  streets  of  said  town  with  elec- 
tricify  for  the  term  of  18  years  from  June  1,  1903.  ITie  town 
has  been  lighted  by  electricity  for  the  last  13  years,  Ae  current 
contract  not  expiring  till  June  1,  1903.    This  is  an  action  brou^t 
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by  a  citizen  and  taxpayer  to  restrain  the  town  authorities  from 
paying  out  any  money  under  said  new  contract,  on  the  ground 
that  the  town  had  no  power  to  make  such  contract  without  haying 
first  obtained  the  consent  and  approval  of  a  majority  of  the  quali- 
fied Toters  of  said  town,  which  had  not  been  done.  The  judge, 
being  of  opinion  with  the  plaintiff,  granted  an  injunction  till  the 
hearing,  and  the  defendant  appealed. 
A  taxpayer  can  bring  such  action.     Flynn  v.  Electric  Co.,  74 

Minn.  180,  77  N.  W.  38,  78  K  W.  106 ;  2  Dillon,  Mun.  Corp. 

sees.  914-922 ;  Crampton  v.  Zahrishie,  101  U.  S.  601,  25  L.  Ed. 

1070;  Prince  v.   Crocker,  166  Mass.   347,  44  N.   E.   446,  82 

L  E.  A.   610. 
Furnishing  light  and  water  for  public  purposes  is  in  thia  day 

and  time  ^^  a  necessary  purpose,"  and  has  been  so  recognized.    Qas 

Co,  r.  Raleigh,  75  N.  C.  274;  SmUh  v.  Ooldsboro,  121  N.  C.  850, 

28  S.  E.  479 ;  Croswell,  Electricity,  sec.  190 ;  Craurfordsville  v. 
Braden  (Ind.),  30  Am.  St.  Rep.  214,  and  notes ;  HeUbron  v,  Cvihr 
bert,  96  Qa.  312,  23  S.  E.  206 ;  EUdnwood  v.  Reedsbvrg,  91  Wis. 
131, 64  N.  W.  885 ;  Opinion  of  Justices,  150  Mass.  592,  23  N.  E. 
850,  6  L.  R  A.  842;  RushviUe  v.  RuahviUe  (Ind.),  23  N.  E.  72, 
6  L  R.  A.  316,  16  Am.  St  Rep.  388 ;  Mavldin  v.  Greenville,  33 
S.  C.  1,  11  S.  E.  484,  8  L.  R.  A.  291 ;  Lott  v.  Waycross,  84  Ga. 
681, 11  S.  E.  558;  1  Dillon,  Mun.  Corp.  (4th  Ed.)  sec  8a,  and 
other  cases  cited ;  Mayo  v.  Cormmdesioners,  122  N.  C,  at  page  25, 

29  S.  E.  348,  40  L.  R  A.  168.  Mayo  v.  Commissioners,  122  N.  O. 
5,  29  S.  E.  348,  40  L.  R  A.  163,  is  only  a  precedent  that  the 
erection  by  a  city  of  an  electric  light  plant  is  not  a  public  neces- 
sity, but  that  point  is  not  presented  in  this  case,  and  it  is  not 
neeeasary  that  we  shall  pass  upon  it.  Edgerton  v.  Water  Co.,  126 
^.  C.  93,  35  S.  E.  248,  48  L.  R  A.  44,  is  the  only  case  in  which 
it  has  been  held  (and  there  by  a  divided  court)  that  furnishing  a 
town  or  city  with  a  supply  of  water  is  not  a  necessary  expense,  and 
upon  fuller  consideration  we  must  overrule  it.  All  the  towns  in 
the  State,  of  sufficient  size,  have,  notwithstanding  that  decision, 
oontinnously  down  to  the  present,  continued  to  furnish  light  and 
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water  for  public  purposes;  and  the  validity  of  such  contracts, 
even  to  the  extent  of  conferring  a  right  of  action  for  breach 
thereof  upon  beneficiaries,  though  not  partiee  to  the  contract,  was 
upheld  in  OorroU  v.  Water  Co.,  124  N.  C.  328,  32  S.  R  720,  46 
L.  K  A.  513,  70  Am.  St  Bep.  598.  In  that  case  there  was  an 
act  of  the  Legislature  authorizing  the  contract,  but  it  does  nol 
appear  that  the  matter  was  submitted  to  a  vote  of  the  people, 
which  would  have  been  indispensable  if  furnishing  water  had  not 
been  "  a  neceesar;  expense."    Const.,  art  7,  sec.  7. 

Furnishing  light  and  water,  for  public  purposes,  at  least,  being 
a  necessary  expense,  the  only  question  remaining  is,  for  what 
period  are  the  municipal  authorities  authorized  to  so  contract  ( 
Can  they  contract  for  any  period,  however  long!  Can  they  con- 
tract for  100  years,  or  18  years,  as  here,  or  for  10  years,  and  thus 
tie  the  town  down  for  long  years  to  a  system  which  in  the  rapid 
march  of  improvement  may  become  antiquated,  or  be  superseded 
by  the  invention  of  a  far  better  or  a  far  dieaper  system,  or  whicb 
may  become  unfitted  to  the  proportions  i^ich  a  growing  town 
may  soon  attain  ?  The  courts,  in  the  latter  cases,  oppressed  witb 
the  force  of  this  objection,  have  laid  down  the  principle  that  the 
length  of  time  must  be  "  reasonable."  This  is  objectionable  unles 
there  is  a  rule  to  determine  what  is  reasonable;  otherwise,  it  will 
leave  the  decision  of  reasonable  time  in  each  instance  to  the  views 
of  t)ie  particular  judge  or  court  which  tries  the  case — the  mle  of 
"  t!ie  chancellor's  thumb." 

Besides,  if  the  town  authorities  have  power  to  make  ^ 
contract  at  all,  they,  and  not  the  court,  are  to  judge  of  the  extent 
of  tlie  exercise  of  power  confided  to  them  {Broadnta  v. 
Groom,  64  N.  C.  644),  in  the  absence,  always,  of  course,  of  fraud, 
which  is  not  charged  here.  Yet  there  must  be  some  restrictjou, 
ex  necessUate,  in  the  duration  of  eueh  contracts.  Certainly  the 
most  logical  one  is  this:  That  inasmuch  as  the  town  audioritie* 
are  elected  for  a  specified,  fixed  term,  to  furnish,  among  their 
othf^r  duties,  those  things  which  are  necessary  expenses  for  iiif 
town,  the  authority  of  the  commissioners  to  contract  for  soch 
necessities  is  restricted  to  the  time  for  which  they  have  been  dioaen 
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by  the  people  to  discharge  that  duty,  i.  e.,  for  their  term  of  office, 
and  they  cannot  make  a  valid  contract  for  such  purpose  beyond 
the  term  for  which  they  have  been  authorized  to  act  in  supplying 
such  necessary  tilings.  Certainly  this  is  a  safe  rule,  free  from 
the  fluctuations  and  arbitrariness  incident  to  the  doctrine  of  "  rea- 
sonable duration,"  unless  the  term  of  office  is  reasonable  time; 
and  this  court  is  as  fully  empowered  to  establish  this  rule  by 
way  of  precedent  as  the  courts  which  have  created  the  rule  which 
subjects  the  length  of  every  contract  to  be  "  validated  "  by  a  law- 
suit Under  that  system,  no  contract  is  certainly  valid  unless 
passed  upon  by  litigation  instituted  for  that  purpose. 

It  is  true,  it  is  argued  in  this  case  that  no  contractor  will  go  to 
the  expense  of  establishing  a  light  plant  for  a  short-term  contract. 
This  is  merely  the  argument  ah  incorwenienii,  and  would  make  it 
a  matter  of  consideration  not  between  the  town  authorities  (elected 
by  the  people  thereof)  and  the  contractor,  but  between  a  court 
(not  acquainted  with  the  needs  of  the  town  and  attendant  circum- 
stances) and  the  contractor,  how  short  a  term  the  latter  can  be 
induced  to  take.     Furthermore,  if  the  contractor  is  not  willing 
to  take  a  contract  for  two  years  (the  term  of  office),  with  the 
opportunity  to  furnish  private  consumers,  and  trust  to  the  reason- 
ableness of  his  prices,  and  the  advantages  of  already  having  a 
plant,  to  procure  a  renewal  from  the  board  successively  elected 
each  two  years,  then  it  is  open  to  the  town  either  to  establish  its 
own  light  and  water  plant,  as  most  progressive  towns  are  doing, 
or  the  desired  contract  can  be  submitted  to  the  qualified  voters 
upon  legislative  authority,  to  make  a  contract  for  such  period 
as  the  popular  voice  may  ratify  at  the  ballot  box.     It  is  always  a 
sound  policy  to  consult  the  will  of  the  taxpayers  upon  an  expendi- 
ture of  this  importance,  especially  when  the  engagement  is  to 
extend  some  years  into  the  future. 

"  It  may  now  be  taken  as  well  settled  by  this  court  that  water 
and  light  are  not  in  themselves  such  necessary  expenses  of  the 
town  as  to  authorize  an  unusual  levy  of  tax,  or  the  incurring  of 
a  debt  without  proper  legislative  authority  and  the  approval  of  a 
popular  vote."    Thrift  v.  Elizabeth  City,  122  K  C.  31,  30  S.  E. 
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349,  44  L.  R.  A.  427.  That  authority  is  exactly  in  point,  and  we 
have  none  to  the  contrary.  In  that  case  a  contract  to  supply  the 
town  with  water  for  30  yeare  was  held  invalid ;  the  court  eaying, 
through  Douolab,  J.,  that  "  there  is  no  difference  between  making 
a  contract  binding  a  municipality  for  a  long  period  of  years,  re- 
quiring the  payment  of  a  large  yearly  sum,  and  the  issuance  of 
bonds  of  the  municipality  to  run  a  like  period."  The  view  herein 
ex)>re^3ed,  that  fumi^ing  water  and  light  for  public  purposes  is 
a  necessary  expense,  but  restricting  the  power  of  the  town  oom- 
missioners  to  contract  to  the  term  of  their  office,  in  the  absence  of 
special  autiiorization  by  a  vote  of  the  people  to  contract  for  a 
longer  period,  reconciles  and  puts  in  perfect  accord  the  propoai- 
tion  laid  down  in  Thrift  v.  Bliaabeih  Ciiy,  aupra,  with  the  ruling 
of  the  court,  stated  by  the  same  learned  judge,  in  Smith  v.  Golds- 
boro.  ISl  N.  C,  at  page  352,  28  S.  E.  479,  as  follows:  "The 
city  provides  for  its  citizens  electric  lights  and  water,  aa  it  is  its 
duty  to  do.  .  .  .  The  defendant  has  taken  possession  of  said 
street  in  order  &Bt  it  may  perform  its  duty  to  its  citizens,  and 
furnish  water  and  lights  to  the  owners  of  said  lots."  It  is  not 
the  duty  of  the  town  commissioners  to  furnish  water  and  li^ta 
longer  than  the  period  for  which  they  have  been  elected  to  do  thit 
duty.  And  in  the  absence  of  a  special  authorization  by  popular 
vote,  they  have  no  power  to  go  beyond  their  term  of  office,  and,  by 
a  contract  extending  beyond  their  term,  provide  for  future  years, 
and  thus  tie  the  hands  of  their  successors,  who  may  be  able,  bj 
their  better  judgment,  or  by  reason  of  the  progress  of  invention, 
to  furnish  the  public  with  necessaries  by  a  better  or  more  economi- 
cal method. 

In  this  state  of  the  law,  those  desiring  profitable  contracts  vill 
not  be  tempted  (as  in  some  cities)  to  spend  money  to  elect  a  tem- 
porary board  to  make  contracts  pillaging  the  taxpayers  for  a  long 
period  of  years.  They  can  only  get  long  contracts  from  the  people 
at  the  ballot  box,  with  full  discussion  and  publicity.  Already,  in 
these  last  few  months,  a  well-known  discovery  promises,  with  good 
reason,  to  reduce  electric  lifting  to  one-eighth  of  its  present  cost 
If  it  were  a  question,  therefore,  for  the  courts  to  pass  upon— d» 
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"  reasonableness  "  of  time  and  prices  of  a  contract  by  a  municipal- 
ity— could  this  contract  for  18  years,  and  $85  per  year  for  1,200 
candle  power  light,  be  held  reasonable  ? 

We  ooine  to  the  same  conclusion  as  his  honor — ^thou^  for  a 
somewhat  different  reason — ^that  the  contract  to  furnish  the  town 
with  electric  li^ts  for  18  years  is  invalid.    Section  5,  p.  141,  eh. 
85,  Priv.  Laws  1903,  authorizing  the  town  commissioners  of  Con- 
cord "  to  provide  for  lighting  the  streets  and  public  buildings  of 
the  city,  and  to  contract  and  pay  for  the  same,"  does  not  affect 
what  is  said  above,  for  such  power  was  already  in  them,  but  not 
to  be  exercised  beyond  their  term  of  oiBSce,  unless  submitted  to  a 
▼ote  of  the  people,  since  it  cannot  be  ^'  a  necessary  expense  "  to 
bind  the  town  now  to  the  rates  and  terms  of  the  proposed  contract 
"  for  a  long  period  of  years."     Thrift  v.  Elizabeth  City,  supra. 
Indeed,  the  act  of  1908  does  not  contain  any  words  attempting  to 
confer  upon  the  commissioners  such  authority.     It  merely  gives 
them  the  ordinary  right  to  provide  for  lights,  which,  as  we  have 
seen,  means  the  right  to  contract  for  lighting  for  such  a  period 
as  it  is  their  duty  to  furnish  lights.     But  whether  this  act  may 
not  authorize  the  establishment  of  a  municipal  plant  as  a  present 
"  necessary  expense,"  and  not  a  continuing  expense,  like  the  power 
to  build  a  town  jail  or  guardhouse  (McLin  v.  Newbem,  70  N.  C. 
12),  or  to  erect  a  city  hospital  {Smith  v.  Newbem,  70  N.  C.  14, 
16  Am.  Rep.  766),  or  like  a  county  building  a  courthouse  (Fati^An 
V.  ComWa,  117  N.  C.  429,  23  S.  E.  354),  and  as  is  held  as  to  an 
electric  light  plant  in  Light  Co.  v.  Jacksonville  (Fla.),  18  South. 
677,  80  L.  R  A.  540,  51  Am.  St.  Rep.  24,  and  in  MitcheU  v. 
Negaunee  (Mich.),  71  N.  W.  646,  38  L.  R  A.  157,  67  Am.  St. 
Rep.  468,  is,  as  we  have  already  stated,  a  matter  which  is  not 
hef  ore  us. 

The  views  above  expressed  will  not  invalidate  any  contract  for 
necessary  expenditures  during  the  term  of  office  of  any  board  of 
conunissioners  who  have  made  such  contract,,  nor  during  the  term 
of  any  board  which  has  ratified  or  recognized  and  acted  upon  such 
contract;  but  at  the  end  of  the  current  term  of  such  board  the 
contract  will  not  be  binding  on  their  successors,  unless  ratified  or 
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recognized  by  them,  except,  of  course,  in  those  cases  in  ^bidi  i 
contract  for  a  longer  term  has  been  authorized  by  popular  vota 

Where  a  contract  for  lighting,  water,  and  the  like,  is  to  be  made, 
it  is  for  the  public  protection  that  it  shall  not  be  binding  for  « 
longer  time  than  the  duration  of  the  powers  of  the  temporal^ 
agents,  the  town  commissioners.  To  be  binding  beyond  that  term, 
the  people  can  and  should  be  consulted  at  the  ballot  box,  as  in  the 
recent  struggle  for  good  government  in  Chicago  over  the  grantinf 
of  franchises  for  street  cars.  The  assumption  of  authority  by  the 
board  of  aldermen  to  contract,  without  a  vote  of  the  people,  beyond 
their  term,  has  elsewhere  led  to  untold  corruption;  and  we  shoold 
be  warned  against  opening  the  door  here  by  precedent,  thongb 
there  is  no  intimation  of  fraud  in  this  case.  AH  the  courts  nov 
hold  that  the  power  of  the  town  authorities  to  contract  must  be 
restricted  to  "  a  reasonable  time."  Instead  of  a  contest  in  the 
courts  in  each  case  as  to  what  is  a  reasonable  time,  to  the  detri- 
ment of  contractors  as  well  as  the  town,  a  reasonable  time  is  d>e 
term  of  office  of  the  town  authorities,  since  within  that  time,  if  a 
longer  contract  is  desirable,  the  matter  can  be  submitted  to  tbe 
people  at  the  ballot  box.  They,  and  not  the  courts,  are  the  tribunil 
to  determine  what  is  such  reasonable  time  for  which  they  are  to 
be  bound.  When,  however,  a  contract  has  already  been  made  be- 
yond such  "  reasonable  time,"  the  contract  is  not  void,  but  void- 
able. The  courts  hare  held  in  such  cases  that  for  the  time  tbe 
contract  has  been  executed  the  town  must  pay  for  what  it  has  re- 
ceived thereunder.  Carlyle  Water  Co.  v,  Cartyle,  31  111,  Apji 
325 ;  E.  St.  Louis  v.  QasligU  Co.,  98  111.  415,  38  Am.  St  Rep.  9T. 
As  to  the  executory  part,  the  authorities  then  in  office  can  ratiff 
it  for  their  term ;  but,  as  to  the  part  beyond  their  term,  the  people 
not  having  elected  the  coramissioners  to  represent  them  Ixyoni 
such  term  of  office,  such  contract  can  only  be  made  subject  to  ap^ 
proval  at  the  ballot  box.  One  Legislature  cannot  hind  a  succeed- 
ing one  by  a  legislative  contract  enforceable  at  law;  nor  can  one 
board  of  town  representatives  bind  its  successors.  1  Dill.  Mnn. 
Corp.  (4th  Ed.),  sec.  97.  There  were  authorities,  before  tie 
abuses  of  contracting  by  town  authorities  were  so  well  known  or 
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had  become  so  unpleasantly  notorious,  that  they  could  make  con- 
tracts extending  beyond  their  terms  of  office.    "  The  evil  that  men 
do  lives  after  them."     The  more  recent  authorities  are  that  such 
contracts  are  only  valid  if  of  "  reasonable  duration,"  though,  of 
course,  compensation  even  in  such  case  is  recoverable  for  the  exe- 
cuted part  of  the  contract.    The  better  reason,  and  the  evident  in- 
tent of  constitutional  provisions  in  several  recent  constitutions,  is 
that  such  "  reasonable  time  "  is  the  term  of  office  of  the  officials 
acting  on  the  contract;  and,  if  a  longer  time  is  desirable,  the 
matter  should  be  referred  to  popular  vote,  as  can  be  so  readily 
done.    Our  towns  and  cities  should  have  this  protection,  especially 
in  view  of  the  present  and  prospective  growth  of  municipal  in- 
debtedness^ which  bids  fair  to  outstrip  even  their  growth  in  popu- 
lation.   This  view  conflicts  with  none  of  our  precedents,  will  safe- 
guard our  towns  and  cities  from  improper  debts,  often  fraudu- 
lently made  according  to  experience  elsewhere,  and  will  in  no  wise 
bamper  municipal  administration,  seeing  that  ordinary  supplies 
and  requirements  need  not  be  contracted  for  longer  than  two  years, 
the  term  of  office.    Of  course,  the  General  Assembly  can,  by  gen- 
eral statute  applicable  to  all  municipal  corporations,  or  by  special 
statutes  applicable  only  to  the  town  or  towns  named,  authorize 
the  boards  of  town  commissioners  to  contract  for  a  specified  length 
of  time  beyond  their  terms  of  office ;  and  they  will  then  be  elected 
by  their  respective  constituencies  with  knowledge  on  the  part  of 
the  electorate  that  such  officials  can  bind  the  municipality  for 
rach  length  of  time  for  necessaries  to  be  furnished,  even  after 
they  shall  go  out  of  office.    But  as  the  law  now  stands  there  is  no 
such  statute,  and  the  power  of  the  municipal  boards  to  bind  the 
municipality  by  their  contracts  expires  with  their  power  of  attor- 
^y — ^their  term  of  office — leaving  the  town  to  be  bound  there- 
^r  only  by  the  ratification,  express  or  implied,  of  such  contract 
by  the  newly  elected  board.     If  this  were  not  so,  it  would  follow 
^at  a  town  board  could  bind  the  town  for  contracts  far  into  the 
luture,  to  furnish  water,  lights,  and  other  necessaries,  at  high 
figures,  perhaps,  while,  under  Mayo  v.  Commissioners,  122  N".  C. 
5,  29  S,  E.  343,  40  L.  E.  A.  163,  they  are  disabled  to  contract 
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for  a  water  or  lij^t  plant  for  which  the  municipality  would  receive 
at  once  property  in  hand  in  return  for  its  cash  or  bonds.  Sodi 
practical  result  would  afford  opportunity  to  prevent  for  a  long 
time  the  acquisition  of  water  and  light  plants  by  any  town  boards, 
forestalling  public  opinion  where  it  might  be  in  favor  of  munici- 
pal ownership,  and  would  offer  opportunity  for  palpable  8bnse& 
I  do  not  think  such  is  now  the  law,  but  that,  in  the  absence  of  a 
statute  giving  them  such  power,  the  town  boards  of  commissioners 
cannot  bind  the  municipalities  beyond  the  terms  for  whidi  tbej 
are  elected  and  empowered  to  act  as  municipal  agents. 

In  the  present  case  the  judgment  should,  in  any  view,  be  modi- 
fied BO  as  to  dissolve  the  injunction  during  the  current  term  of  &e 
oommiseiouers,  but  for  the  fact  that  the  contract,  by  its  terms, 
was  not  even  to  b^n  till  June  1,  1903,  after  their  term  of  office 
ended,  and  has  never  had  any  validity.  Water  and  lights  are  neces- 
sary expenses  during  the  term  of  the  town  commissioners  or  alder- 
men whose  duty  it  is  to  fnmiBh  them,  but  they  are  not  neceesai; 
expenses  which  eudi  authorities  must  or  can  incur  for  their  snc- 
ceasors  in  office,  unless  authorized  thereto  by  a  vote  of  the  people. 


DocoLAfi,  J.  (concurring) : 

I  fully  agree  with  the  opinion  of  Ci.abe,  C.  J.,  that  while  vatei 
and  lig^t  are  not  in  themselves  such  necessary  expenses  of  the 
town  as  to  authorize  an  unusual  levy  of  tax  or  the  incurring  of  a 
debt  without  proper  legislative  authority,  and  the  approval  of  a 
popular  vote,  they  are  proper  subjects  of  expense  to  be  provided 
by  the  municipal  authorities  out  of  the  current  revenues  of  die 
town.  In  fact,  I  think  it  is  the  duty  of  the  board  of  aldermen  to 
provide  them  to  the  fullest  practicable  extent  without  overstepping 
the  constitutional  provision.  As  this  duty  is  incidental  to  their 
tenure  of  office,  it  is  logically  coterminous  therewith.  In  common 
with  all  other  duties,  it  begins  with  their  induction  into  office,  toi 
ends  with  the  expiration  of  their  term.  This  seems  to  me  tbe 
only  solution  of  the  matter  that  is  capable  of  practical  application 
My  views  are  so  fully  expressed  in  Smith  v.  Ooldsboro,  121  N.  C. 
350,  28  S.  E.  479,  and  Thrift  v.  Elizabeth  City.  122  N.  C.  31, 30 
S.  E.  349,  44  L.  R.  A.  427 — in  both  cases  speaking  for  a  unani- 
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mous  court — ^that  but  little  remains  for  me  to  say.    I  now  realize 
more  fully  than  ever  before  the  absolute  necessity  of  standing  by 
the  doctrines  laid  down  in  those  opinions^  and  of  throwing  around 
the  honest  taxpayer  the  fullest  protection  of  the  law.    Even  under 
the  strict  construction  placed  by  this  court  upon  municipal  powers, 
many  of  our  cities  and  towns^  especially  those  of  most  rapid 
growth,  are  assuming  pecuniary  burdens  that  must  prove  most 
onerous  in  less  prosperous  times.     With  many  of  its  richest  citi- 
zens having  legal  residence  on  their  farms  or  some  other  out  of  the 
way  place,  and  its  largest  corporations  operating  under  foreign 
charters,  the  average  city  taxpayer  already  bears  a  burden  out  of 
proportion  of  his  share  of  the  common  benefit.    Let  us  not  add  to 
it  by  letting  down  the  bars  that  the  Constitution  has  erected  for 
his  protection.    Let  us  give  at  least  some  voice  in  incurring  the 
debt  to  him  who  will  be  called  upon  to  pay  the  debt.    I  am  aware 
of  the  vexed  problems  that  confront  us,  and  the  difficulty  of  their 
solution ;  but  they  must  be  met  by  giving  the  fullest  protection  to 
the  citizen,  without  imnecessarily  hampering  municipal  officers 
in  the  Intimate  discharge  of  their  duties.    In  Thrift  v.  Elizabeth 
City,  supra,  this  court  says  on  page  34,  122  N.  C,  and  page  350, 
30  S.  E.,  44  L.  R.  A.  427 :     "  We  see  no  substantial  difference 
between  issuing  bonds  to  run  for  30  years,  and  the  making  of  a 
binding  contract  for  the  same  period,  requiring  the  town  to  pay  a 
large  yearly  sum,  which  cannot  be  reduced,  but  which  may  be 
greatly  enlarged."    In  the  light  of  a  larger  experience  and  maturer 
judgment,  I  'think  there  is  a  difference,  and  that  decidedly  in  favor 
of  the  bonds.    If  a  city  issues  its  bonds,  and  buys  its  water  works 
or  light  plant,  it  has  something  of  value  that  will  become  more 
valuable  with  its  increase  in  population ;  while,  on  the  other  hand, 
if  the  city  pays  rent,  its  rental  will  necessarily  increase  with  its 
increased  consumption.     The  entire  trend  of  modern  authority  is 
to  restrict  all  municipal  contracts  to  a  reasonable  duration,  and, 
realizing  the  shifting  scale  of  judicial  discretion,  I  am  in  favor 
of  some  definite  rule,  not  only  for  our  own  guidance,  but  for  that 
of  the  general  public.    That  which  seems  most  logical  in  its  nature 
and  practical  in  its  application  is  to  restrict  such  contracts  to  the 
official  terms  of  those  by  whom  they  are  made. 
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Lb  Fetee  v.  Noethwestern  Heat,  Light  St,  Poweb  Co. 
Witcotitin;  Supreme  Court. 


1.  Reason  A  BixNBBS  or  contract  of  uuniciPAUTT  i 

The  rule  u  that  courti  will  inquire  into  the  purpoM  t.nd  policy  of  muoi- 
cipul  conduct,  and  will  hold  unauthorized  aad  iavalid  acta  which  are 
wtiolly  unreasonable.  So,  where  a  municipality  grabtetl  a  franchise  to 
a  corporation  authorizing  it  to  construct  and  maintain  its  plant  and 
syBtcm,  and  all  necessarj  equipment  and  appliances  for  maoufatturisf 
gas  and  electricity,  and  selling  and  distributing  the  snmc  to  the  munici- 
pality and  its  citizens,  and  to  that  end  to  enter  upon  nil  streets  and 
public  grounds  for  an  absolute  term  of  thirty  years;  and  in  con^iderauos 
of  certain  obligations  incurred  by  the  corporation  contr;ittcd  and  agreed 
to  |)Dy  an  amount  from  30  to  60  per  cent,  in  excess  of  that  paid  for 
similar  services  in  other  places;  which  contract  wae  to  cuntinue  for  * 
period  of  thirty  years,  to  be  extended  for  a  further  period  of  twenty 
jearB  in  case  the  municipality  failed  to  negotiate  for  the  purchase  of  the 
Bjrstem  within  a  period  of  four  months  prior  to  the  e^tpiration  of  Ihe 
period  of  thirty  years;  it  was  held  that  the  contract  entered  into  bj 
the  [iiunicipality  with  the  corporation  was  unreasonable,  and.  therefore, 
void.  The  unreasonable  character  of  such  contract  was  emphaaiicd  by 
the  face  that  the  municipality  was  in  fact  a  part  of  the  urban  develop- 
ment of  the  city  of  Milwaukee,  althou^  outside  its  limits',  and  that  its 
proximit}'  to  such  city  was  such  that  speedy  extension  to  it  of  the  gsi 
and  eleetrieal  facilities  existing  in  the  city  was  beyond  reasonable  dauht 
Tlie  fact  that  the  ordinance  under  which  the  contract  was  executed 
was  approved  by  a  certain  number  of  the  electors  of  the  municipality 
does  not  affect  its  validity,  il  such  ordinance  is  unreasonable- 
Appeal  by  plaintifif  from  a  judgment  for  defendants.     Decided 

November  17,  1903;  reported  97  N.  W.  203. 

Statement  of  facta  by  Dodge,  J. : 

The  village  of  West  Allis  was  incorporated  June  30,  1902,  out  of  what  ww 
formerly  agricultural  territory  taiten  from  the  towns  of  Greenfield  and  Wsn- 
wato.-in.  and  from  one  to  two  miles  weet  of  the  limits  of  the  city  of  Milwaukee, 
where  had  just  been  located  several  large  manufacturing  plants,  which  had 
drown  to  themselves  a  considerable  settlement,  so  that  by  Febrxiary,  1M3,  Um 
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population  amounted  to  about  1,800.    After  certain  preliminary  steps,  includ- 
ing an   attempted  advertisement  for  proposals  and  a  special  election,  th« 
village  board   enacted  an  ordinance  conferring  certain  franchises  upon,  and 
entering  into  contract  with,  the  Northwestern  Heat,  Light  &  Power  Company, 
a  corporation.    That  ordinance  first  conferred  upon  the  company,  for  the  ab- 
solute term   of  thirty  years,  permission  to  construct  and  maintain  plant, 
system,  and     all  necessary  equipment  and  appliances  for  manufacturing  gas 
and  electricity,  and  selling,  furnishing  and  distributing  to  the  village  and 
its  citizens  heat,  light  and  power  by  means  of  electricity,  gas,  oil,  naphtha, 
gasoline  and  acetylene,  from  plants  either  within  or  without  the  village,  and 
to  that  end  to  enter  upon  all  streets  and  public  grounds  and  use  the  same  for 
the  purpose  of  conducting,  constructing,  maintaining,  repairing,  enlarging, 
extending  and  operating  its  plants,  systems  and  business,  and  generally  for 
the  distribution  of  the  authorized  light  and  power;  to  use  any  conductors, 
eonduita,  etc.,  of  the  village,  or  of  any  other  person  or  corporation  then  or 
thereafter  placed  in  the  village,  by  paying  reasonable  compensation  therefor. 
The  ordinance  further  provided  that,  as  the  village  was  not  at  present  lighted 
with  gas,  the  company  was  given  the  exclusive  right  to  manufacture  and  sell 
gas  for  light,  and  lay  gas  pipes  within  said  village,  for  a  period  of  fifteen 
years  from  the  date  of  the  ordinance.    It  was  further  declared  "  that  all  of 
the  rights,  permission  and  authority  givei>  and  granted  in  this  ordinance  shall 
he  limited  in  every  respect  to  the  right  of  said  village  board  so  to  give  and 
grant  in  each  case."     The  only  provisions  in  the  ordinance  regulating  the 
manner  of  conducting  the  grantee's  business  was  the  following:     "All  of  the 
company's  posts,  poles,  wires  and  other  appliances  and  equipments  shall  be 
reasonably  strong  and  shall  be  placed,  and  excavations  shall  be  made  in  such 
a  manner  as  not  to  unreasonably  impede  public  travel  in  public  places,  and 
all  public  places  shall  be  left  in  otherwise  as  good  condition  as  at  the  time  of 
the  commencement  of  the  work  done  at  the  places  in  question;  and  subject  to 
such  rights  of  such  village,  as  it  cannot  waive,  to  make  reasonable  ordinances, 
roles  and  regulations  in  connection  with  the  exercise  and  enjoyment  of  such 
rights,  permission  and  authority."      The  company  bound  itself  to  sell  and 
furnish  and  keep  supplied  said  village,  citizens,  persons  and  institutions  with 
light  "  by  said  six  mentioned  means,  and  any,  either  or  all  of  them,  as  here- 
inafter provided,  but  with  gas  and  electric  light  only  upon  and  along  those 
parts  of  the  highways  where  gas  mains  are  laid  at  the  time  or  poles  erected 
and  wires  strung  for  the  conveyance  of  electricity,  respectively,  and  to  the 
premises  adjoining  the  highways  at  such  places."     No  provision  was  made 
requiring  the  company  to  lay  mains  or  erect  poles  and  wires,  except  that  "  the 
construction  of  said  plant  or  system  or  active  work  in  furnishing  such  heat, 
light  and  power  as  provided  herein,  shall  be  begun  within  five  months  from 
the  date  of  the  acceptance  of  this  ordinance  by  such  company;  and  if  such 
construction  or  active  work  is  not  begun  within  such  five  months,  then  this 
ordinance  shall  be  null  and  void." 

The  village,  in   consideration  of   such   obligations  by  the  company,   con- 
tracted and  agreed  to  pay  it  for  light,  and  also  permitted  the  charge  for 
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private  lights  At  rates  specified,  to  wit:    tl20  a  yor  for  e&ch   1,800  eudk 
power  sre  ligbt,  up  to  60,  and  upon  a  eliding  Ksle  in  case  of  Ia.rger  nomber, 
axtcDdiug  to  <DS  per  year  if  more  than  MO  sni^h  lights  wprp  used;  for  p* 
street  lamp*,  nominally  17  candle  power,  &t  worke,  $3(i  a  year  for  each  ligbl; 
for  oil,  naphtha  and  gasoline  street  lighta,  "  of  usual  streogth   in  such  csm»." 
$4S  a  year  for  each  light;  and  for  incandescent  electric  lights,   nominally  It 
or  32  candle  power,  20  cents  per  1,000  watts,  meter  measurenient.     A  dt- 
dnetlon  of   10  per   cent,   for  said  various  prices  to  be  made    in   case  ligbta 
bnrned  only  till  12  o'clodc,  and  none  but  pro  rtua  deductions  to  be  made  for 
outage  of  any  street  lights.      The  charge  for  gas,  other  than  street  lights,  ro 
be  at  S1.50  per  1,000  cubic  feet,  with  a  discount  of  20  cents  for  prompt  pat- 
nWDt.      The  company  was  given  power  to  make  regulations  as  to  the  method 
of  application  by  private  consumers,  the  inatallation  and  reading  of  meters 
ctilections,  deposits  of  security  by  consumer*,  and  "  surb  other   and   furtfafr 
usual  and  customary  rules  and  regulations  as  to  its  laying  pipea.  ga-  nttior, 
wiring,  inspection  hy  tbe  company,  and  the  like,  as  may  be  necessary  or  ron 
venient  in  conducting  its  said  businesa  and  protecting  itself  against  loj^.  a 
long  as  the  same  shall  be  reasonable,  not  omtrary  to  law  and  not  beyond  Uie 
power  of  said  village  to  permit.      Said  village  shall  pass  all   needful  lavful 
ordinance*  for   the  protection  of  said  lighting  system,''     The  village  boniN! 
itself  to  all  these  requirements  (or  the  term  of  thirty  years,  and  that  during 
that  period  it  would   use   continuously   not   leaa   than   twenty-five   all-si^bl 
electric  arc  lights,  five  naphtha  lights,  five  incandescent  lights,  and  "  all  ottir 
lights  used  by  said  village  for  public  purposes  during  said  thirty  years  <b>!l 
be  purchased  by  said  village  from  aaid  company."     It  was  further  proTiiltii 
that,  at  any  time  during  the  four  months  immediately  preceding  the  eipiri 
tion  of  the  thirty  year*,  the  village  should  have  the  option  to  purchase  froni 
the  company  the  said  lighting  plant  and  system,  upon  giving  written  notici 
within  such  four  months  of  the  intention  so  to  do,  at  a  price  to  be  sgren} 
upon,  and,  if  a  price  cannot  be  agreed  upon,  then  one  to  be  Used  by  srbitti- 
tors,  one  to  be  selected  by  the  village,  one  by  the  company,  and  tbe  tbird  b< 
the  two  thus  selected.    "  If  said  village  or  municipality  shall  fail  during  s^i 
four  months  to  purchase  as  aforesaid,   then  the  rights,  permission  and  an- 
thority  and  the  contract  features  of  thia  ordinance     .     .     .     shall   be  dffBed 
extended  and  shall  continue  to  remain  in  lull  force  and  effect  tor  a  furtipi 
term  of  twenty  years,  under  the  same  terms  and  conditions,  except  in  tlii.'i 
That  the  said  company  shall,  as  a  further  consideration  for  such  exten^ioi^ 
make  a  general  10  per  cent,  reduction  of  the  rate  to  said  village  from  siiJ 
company,  in  force  during  the  first  fifteen  years  from  the  date  hereof,  lot  gu. 
electricity,  oil,  naphtha,  gasoline  and  acetylene,  sb  sold  to  said  village."   The 
company  was  to  give  a  penal  bond  of  SG,000  for  faithful   compliance  on  ki 
part  with  the  terms  of  the  ordinance.     Such  ordinance,  upon  siguaturf  t? 
the  president  and  clerk  of  the  village  and  by  the  company,  was  to  beconr  > 
contract.     It  was  so  signed  on  or  shout  February  16,   1903. 

The  plaintiffs  and  appellants,  describing  themselves  as  residents  and  W- 
payers  of  the  village,  brought  this  action  on  the  24th  day  of  February,  1903, 
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praying  that  the  contract  embodied  in  said  ordinance  be  adjudged  void,  and 
that  the  village,  its  officers,  and  the  company  be  enjoined  from  carrying  out 
the  same,  or  creating  any  liability  against  the  village,  or  making  any  pay- 
ment under  it.  The  case  was  tried  to  the  court  without  a  jury,  and  a  so-called 
"  finding  "  filed,  declaring,  first,  that  the  allegations  of  the  complaint,  except 
8D  far  as  admitted  by  the  answers  of  the  defendants,  are  not  sustained  by  the 
evidence;  and,  second,  that  the  allegations  of  the  answers  of  said  defendants 
tie  substantially  correct  and  true;  whereupon  judgment  was  rendered  dis- 
missing the  complaint,  from  which  the  plaintiffs  bring  this  appeal. 

Edgar  L.  Wood  (Quarles,  Spence  £  Qtuirles,  of  counsel),  for 
appellants. 

Winkler,  Flanders,  Smith,  Bottum  &  VUas,  for  respondents. 

Opinion  of  Dodoe,  J. : 

It  is  perfectly  well  settled  in  this  State,  as  in  most  others,  that 
municipal  corporations  are  not  completely  beyond  judicial  review 
and  control,  even  in  the  exercise  of  the  jurisdiction  and  discretion 
delated  to  them  by  the  Legislature.     True,  that  discretion  must 
and  will  be  accorded  broad  scope  and  great  deference.    The  honest 
judgment  of  the  municipal  authorities  as  to  what  is  promotive  of 
the  public  welfare  must  ordinarily  control,  although  not  in  accord 
with  the  views  of  courts.     Nevertheless  the  delegation  of  legis- 
lative power  to  subordinate  political  divisions  of  the  State  is  solely 
for  public  purposes,  and  must  be  exercised  with  reference  to  them. 
If  an  act  be  so  remote  from  every  such  purpose  that  no  relation 
thereto  can,  within  human  reason,  be  discovered,  such  act  must 
^  deemed  excluded  from  the  delegation.     To  that  extent,  then^ 
courts  will  inquire  into  the  purpose  and  policy  of  mimicipal  con- 
duet,  and  will  hold  unauthorized,  and  invalid,  acts  which  are 
wholly  unreasonable.     Hayes  v.  Appleton,  24  Wis.  542 ;  Barling 
V.  West,  29  Wis.  307,  815,  9  Am.  Eep.  576 ;  Cla^on  v.  Milwaukee, 
30  Wis.  316 ;  CooTc  v.  Racine,  49  Wis.  243,  5  N.  W.  352 ;  Aikin- 
^  t?.  TranspoHation  Co.,  60  Wis.  141,  160,  18  N.  W.  764,  50 
^ni.  St.  Rep.  352 ;  Stafford  v.  Railway,  110  Wis.  331,  361,  85 
^^.  W.  1036 ;  State  ex  rel.  v.  Sheboygan,  111  Wis.  23,  37,  86  K 
W.  657;  ffwfejr  W.  Co.  v.  Vaughn,  115  Wis.  470,  476,  91  N.  W. 
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971 ;  Stale  Ceider  v.  Barenstein,  66  Iowa,  249,  23  N.  W.  6tl 
Hall  V.  Cedar  Rapids.  115  Iowa,  199,  88  N.  W.  448;  F/yn»J 
Water  Co..  74  MinD.  180,  77  N.  W.  38,  78  X.  W.  106 ;  Stale  f 
rel  V.  Cinci'maii  Gaa,  etc.,  Co.,  18  Ohiu  St.  262,  301;  Cht 
V.  Rumpff,  45  III.  90,  96,  92  Am.  Dec.  196;  Davenport  v.  Kl* 
achnddt,  6  Mont.  502,  533,  13  Pac,  249;  Lamar  v.  WeidmaTv,i 
Mo.  App.  507,  510;  Dillon,  Mun.  Corp,  sees.  97,  311,  443. 

The  ordinance  before  U3  is  assailed  as  thus  unreasonable,  Mort 
prominent  among  the  elements  claimed  to  render  it  so  is  the  ex- 
traordinary term,  of  thirty  years  certainly  and  fifty  years  contin- 
gently, through  which  the  village  and  its  municipal  successors  are 
Ijound  under  its  terms  to  take  all  its  lights  from  this  company  and 
pay  for  them  at  rates  now  definitely  fixed.  That  a  term  of  thirty 
years  in  a  contract  for  water  supply  is  not  under  all  circimistanoes 
sufficient  alone  to  invalidate  the  contract  as  unreasonable  is  i 
proposition  now  settled.  Oconlo  W.  Co.  v.  Oconto,  105  Wis.  76, 
80  N.  W.  1113 :  Hvrley  W.  Co.  v.  Vaughn.  115  Wis.  470,  91  N. 
W,  971.  This  is  the  extent,  however,  to  which  this  court  has 
gone,  and  thirty-one  years  seems  to  be  the  longest  period  sustaine"! 
in  any  cited  case.  Reed  v.  Anoka,  85  Minn.  294,  88  N.  W.  981- 
On  the  other  hand,  much  shorter  terms  of  contract,  either  fcr 
other  ser^'ice  than  water  supply  or  complicated  by  other  elemente, 
have  been  held  unreasonable.  The  considerations  which  in  de 
Oconto  case,  supra,  were  deemed  sufficient  to  warrant  a  30-yw 
contract  for  water,  namely,  magnitude  of  investment  and  time 
required  to  develop  private  consumption  to  the  profit-producing 
point,  apply,  though  in  less  degree,  to  a  gas  lighting  contract,  in 
greatly  diminished  degree  to  tlie  supply  of  electric  lights,  but 
hardly  at  all  to  supply  of  naphtha  or  oil  street  lights,  where  no 
outlay  for  plant  is  required,  Hence  a  term  of  contract  for  any  of 
these  forms  of  lighting  might  well  be  unreasonable,  though  sus- 
tainable in  a  water-supply  contract.  Further,  we  cannot  deem 
the  contract  period  in  the  present  ordinance  other  than  fifty  yeare 
The  contingency  upon  which  the  village  may  limit  it  to  thiitr 
years  is  so  restricted  as  to  be  hardly  worthy  of  mention.  The 
practical  possibility  of  securing  municipal  action  or  effecting  fiscsl 
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arrangements  during  a  four  months  period,  not  to  occur  till  thirty 
years  hence,  is  slight.      The  opportunity  for  the  company  to  re- 
fuse to  agree  on  price,  and  to  render  practically  ineffectual  the 
provisions  for  arbitration  by  selecting  as  its  member  of  the  board 
one  who  may  refuse  assent  to  any  impartial  third  member,  is  ob- 
TioQS.     A  further  very  obvious  and  cogent  consideration  consists 
in  the  difference  between  the  situation  of  West  AUis  and  that  of 
either  Oconto  or  Hurley*     Both  the  latter  were,  and  were  likely 
to  remain,  individual  and  independent  communities,  with  no  op- 
portonity  to  obtain  water  or  light  from  plants  established  else- 
where, and  with  prospects  of  but  normal  municipal  growth  and 
development.      West  Allis  was  in  practical  effect  a  part  of  the 
nrban  development  of  Milwaukee,  though  outside  its  limits.     Its 
existence  was  due  to  the  already  accomplished  fact  of  the  location 
of  vast  factories  as  part  of  the  business  and  manufacturing  aggre- 
gation pertaining  to  the  metropolis.     Its  streets  were  laid  out  iu 
contmuation  and  extension  of  the  system  already  existing  in  Mil- 
waukee.     The  electric  street  car  lines  of  that  city  already  tra- 
versed the  new  village.     Its  proximity  was  such  that  speedy  ex- 
tension to  it  of  the  gas  and  electrical  facilities  existing  in  the  city 
was  beyond  reasonable  doubt.     Yet  further,  the  Legislature  has 
established,  as  to  cities,  ten  years  as  the  limit  permissible  for  light- 
ing contracts.     Sections  925-52,  subd.  34,  Bev.  St.  1898.     The 
evidence  made  apparent  that  West  Allis,  at  the  time  of  this  con- 
tract, had  already  attained  population  more  than  sufficient  to  make 
it  a  dty  ipso  facto,  though  that  fact  could  not  be  effectively  estab- 
lished until  a  State  census  should  be  taken.     Section  925g,  Bev. 
St  1898.     While  legally  a  village,  so  that  the  absolute  legislative 
limitation  on  cities  did  not  apply,  yet  obviously  all  the  reasons 
which  induced  such  legislative  limit  are  cogent  as  reasons  why  it 
ou^t  not  to  be  exceeded  by  this  village.     All  these  distinctions 
render  it  obvious  that  the  two  Wisconsin  cases  above  cited  can 
have  no  controlling  effect  as  to  the  reasonableness  of  the  time 
limit  in  this  contract,  even  if  that  were  the  only  extraordinary  ele- 
ment therein.     That  a  50-year  term,  even  for  gas  lighting,  is  ex- 
traordinary and  far  in  excess  of  any  sustained  by  authority,  we 
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have  already  aaid;  also  that  the  situation  was  euch  as  to  maie 
specially  unneceasary  any  extraordinary  and  special  provision  for 
lighting  plant;  but  whether  any  mere  length  of  time  alone  must 
force  conclusion  of  unreason  we  need  not  decide ;  that  element  a 
certainly  one  which,  with  others,  must  have  effect,  though  insuffi- 
cient alone.  One  such  additional  element  was  the  price  agreeil 
to  be  paid  throughout  the  term.  Without  going  into  detail  of  die 
evidence,  it  is  apparent  that  such  prices  considerably  exceeded 
those  elsewhere  paid  under  substantially  similar  circumstances; 
elt'ctric  arc  li^ts  by  30  per  cent,  to  50  per  cent,  gas  li^ts  by  25 
per  cent.,  and  gasoline  lights  by  75  per  cent.  These  exceasiTe 
prices  for  so  long  a  term  were  rendered  the  more  unreasonable  bj 
the  probability,  already  mentioned,  that  the  gas  and  electric  lift- 
ing facilities  of  Milwaukee  would  speedily  be  extended  to  this 
village,  with  prices  lower  than  those  with  which  the  above  com- 
parisons are  made.  Also,  it  is  striking  that  the  greatest  excess 
ill  price  was  upon  the  gasoline  li^ts,  with  which  the  village 
might  in  the  main  be  forced  to  content  itaelf  at  the  will  of  the 
company,  as  we  shall  presently  demonstrate.  These,  of  coune, 
might  be  supplied  by  any  one  without  lai^  preliminary  invest- 
ment, and  present  none  of  the  reasons  for  long-term  contract  or 
larf^p  price  which  might  be  urged  in  favor  of  gas  or  electric  Ugbl- 
ing,  for  which  expensive  plant  must  be  provided.  Not  the  lesat 
striking  characteristic  of  this  ordiuaoce  is  its  omission  of  all  the 
ordinary  reservations  to  the  village  of  power  to  control  the  man- 
ner of  its  performance  in  those  respects  in  which  time  and  <a^ 
cumstances  must  make  wise  provision  in  advance  impossible;  also 
the  absence  of  any  binding  contract  on  the  part  of  the  company  to 
fiiniish  lights  of  the  kinds  and  at  places  which  public  welfare  may 
demand.  The  only  reservation  of  any  power  of  control  in  the 
vi1k<Te  is  of  "  such  rights  as  it  cannot  waive  "  to  make  ordinances 
anil  regulations.  This  is,  of  course,  a  most  extraordinary  prori- 
sioii,  utterly  needless  and  meaningless  in  a  contract,  and  no  ade- 
quate substitute  for  those  reservations  usually  so  industriouslv 
made  in  franchises  and  contracts  of  this  sort.  Further,  the  coin- 
pany  is  given  power  to  make  all  regulations  in  its  discretion,  some 
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of  which  may  he  very  biirdenaonie  alike  to  the  village  and  to  the 
private  consumers,  with  only  the  limitation  that  they  shall  be  rea- 
sonable and  not  eontraiy  to  law  and  not  beyond  the  power  o£  said 
village  to  permit,      A  more  complete  surrender  by  a  Wllage  of  its 
power  to  protect  the  public  welfare  in  the  important  matter  of 
street  lighting  can  hardly  be  imagined.      As  to  the  agreement  of 
the  company  to  supply  lights,  it  is  substantially  without  force  ex- 
cept as  to  garfolttie  or  oil  lamps.      The  agreement  is  in  terms  to 
keep  the  Wllage  and  its  citizens  anpplied  with  light  by  the  six 
Rienlionrd  means  and  any  or  all  of  them.     This,  perhaps,  would 
give  option  to  the  city,  and  might  enable  it,  to  eonipol  the  supply 
of  gas  and  electric  light  at  places  where  necessary ;  but  it  is  at  once 
<inaUfied  by  the  limitation  that  such  supply  shall  be  with  gas  and 
electric  light  only  upon  and  along  those  parts  of  the  highways 
where  gas  mains  are  laid  at  the  time,  or  poles  erected  and  wires 
Wrung.      We  search  the  contract  in  vain  for  any  power  in  the  city 
to  compel  the  company  to  lay  its  pipe  or  stretch  its  wires  at  any 
specific  place  or  to  any  specitied  extent.     The  only  burden  in  the 
latter  respect  aeanmed  by  the  company  is  that  it  shall  commence 
the  construction  of  its  plant  and  active  work  in  furnishing  light 
within  five  months  from  the  day  of  acceptance  of  the  ordinance. 
As  to  when  such  construction  shall  be  completed,  the  ordinance 
is  silent,  as  also  as  to  what  shall  constitute  such  completion.    Even 
if  this  may  require  that  either  an  electric  or  a  gas  plant  be  estab- 
lished, there  is  nothing  here  to  require  the  laying  of  even  a  single 
liiock  of  gas  pipe  or  the  stretching  of  a  single  block  of  wire.     Cer- 
tainly, when  tlie  company  shall  have  gone  to  even  that  extent,  it 
will  have  satished  every  term  of  the  contract.      The  rest  of  the 
village,  if  lighted  at  all,  must  be  lighted  with  oil  or  gasoline,  at 
prices,  as  we  have  said,  T5  per  cent,  above  those  charged  else- 
where, and  with  an  absolute  realriction  upon  the  village  against 
purchasing  from  any  one  else  even  this  temporary  form  of  light, 
TIip  result  is  that  this  village  has  bound  itself  for  fifty  years  to 
hnv  nil  or  naphtha  lights  from  this  company  at  a  grossly  exces- 
sive price,  presumably  so  profitable  as  to  remove  tlie  motive  of 
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eelf-interest  which  perhaps  might  otherwiee  be  relied  on  to  in- 
duce extension  of  gas  mains  and  electric  wires  sufficiently  to  meet 
the  most  preBBing  public  needs.  Thus  the  village  may  never 
within  that  term  be  able  to  obtain,  except  to  the  most  trifling  ex- 
tent, any  of  the  modem  forms  of  street  lights,  for  it  can  buy  them 
of  no  one  else. 

We  have  perhaps  carried  the  detailed  analysis  of  this  ordinance 
further  than  was  necessary,  and  may  end  it  here,  although  there 
an;  various  other  phrases,  clauses  and  provbions  of  the  contra« 
most  significant  of  a  result  or  purpose  to  merely  benefit  tiie  com- 
pany, without  thought  or  consideration  for  the  public  welfare. 
We  cannot  avoid  the  conviction  that  the  terms  of  this  ordinance 
and  contract  bring  it  within  that  degree  of  unreasonableneEs 
which,  after  yielding  all  due  deference  to  the  discretion  vested  in 
the  municipality,  compels  ua  to  say  that  that  body  has  transcended 
the  powers  delegated  to  it  by  the  Legislature,  and  that  its  act  in 
pa.?8iog  this  ordinance  and  entering  into  this  alleged  contract  is 
void  for  that  reason. 

Some  contention  is  made  that  because  the  LetgislatUre  requires 
t\u^  village  board  to  grant  a  franchise  when,  upon  sulnnissioD  to 
popular  vote,  the  majority  of  the  votes  have  been  in  the  affinm- 
tivf  (section  969-52),  the  doing  of  such  act  is  no  longer  discre- 
tioDiry  with  the  village  board,  but  is  in  effect  the  act  of  the  L^ 
liiture,  and  therefore  cannot  be  reviewed  by  the  courts  as  to  in 
reasonableness.  This  argument  confuses  the  municipal  corpon- 
tion  with  the  village  board.  It  is  not  alone  the  acts  of  one  or 
auodier  of  the  several  village  officers  which  are  subject  to  review 
for  unreason  by  the  judiciary,  but  the  act  of  the  corporation  itself, 
which  is  also  a  mere  delegate  of  certain  powers,  which  it  mua 
exercise  within  such  delegation.  Now,  the  electorate  of  this  Til- 
la^,  in  special  election  assembled,  is  none  the  less  an  agency  of 
the  municipality  than  is  the  village  board  or  any  of  the  village 
officers,  within  their  respective  jurisdictions.  True,  the  electorate 
comes  nearer  to  the  whole  people  of  the  village,  who  are  the  <xt- 
poration,  but  it  does  not  constitute  the  whole.  It  may  speak  for 
and  bind  the  whole  only  within  the  limits  of  the  authority  cod- 


Rkas«nablbnes3  of  Contract. 


l«  Fever  v.  Sorthwestern  Hent,  Light  &,  Power  Co. 


ired  upon  it,  jiist  aa  can  the  village  board  or  any  other  officer. 
0  authority  is  cited  for  the  proposition  that,  because  the  village 
itfi  iu  s:>itie  other  way  than  thi-ough  its  village  board,  its  acts, 
rwever  unreasonable,  are  beyond  revision  and  correction  by  the 
idiciary,  and  no  reason  presents  itself  to  our  niinda  in  favor  of 
ich  view.  This  ordinance,  if  unreasonable,  is  as  much  void 
ben  approved  by  a  certain  number  of  the  electors  as  if  the  village 
id  acted  through  auy  other  of  its  authorized  agencies,  though 
oubtJess  the  assent  of  so  large  a  part  of  the  community  would  be 
ecoguized  by  the  courts  as  a  cogent  circumstance  in  support  of 
lie  reasonableness  of  an  ordinance. 

It  is  further  urged  that  although  we  might  find  this  ordinance 
inreasonablc  and  therefore  illegal  in  certain  respects — as,  for  ex- 
unple,  in  its  length  of  time — wc  should  restrict  the  invalidity  to 
hose  elementa,  leaving  valid  the  other  portions.  It  is  hardly 
lecessary,  after  the  discussion  of  the  grounds  of  the  invalidity  of 
itis  ordinance,  to  say  that  they  so  permeate  the  whole  and  are  so 
obviously  interdependent,  and  the  consideration,  either  to  the  vil- 
lage or  to  the  company,  for  all  the  provisions  thereof,  that  no 
tDch  severance  is  possible.  We  cannot,  for  example,  eliminate 
one-half  of  the  price  for  gasoline  lamps  and  say  that  the  ordinance 
•nd  contract  shall  stand  valid  as  against  the  company  at  such  di- 
Wmiahed  price;  nor  can  wc  supply  in  the  contract  an  agreement 
by  the  company  to  supply  lights  of  different  kinds,  as  the  village 
goverument  may  deem  public  welfare  to  demand  in  the  future, 
Hence  we  can  find  no  escape  in  this  contention  from  the  conclu- 
sion of  complete  invalidity. 

Many  otlier  grounds  for  invalidating  the  ordinance  in  question 
■re  asserted  and  have  been  vigorously  argued,  but,  as  complete 
wwalidity  results  from  the  considerations  already  stated,  discus- 
sion and  decision  of  the  others  would  be  needless  expenditure  of 
«W.     We,  therefore,  do  not  pass  upon  them, 

""(igment  reversed,  and  cause  remanded  with  directions  to 
fpnrter  jndgnient  in  favor  of  the  plaintiffs  according  to  the  prayer 
of  the  complaint. 
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Power  of  MBBlolpkllty  to  oontr&et  for  aleotrie  Hglit. — The  pomrif 
icipalitiea  to  provide  bj  ooDtraL't  for  th^  lighting  by  pi«rtrieity  id  fli 
■treetH  ie  uniittlly  cwnlerred  by  statute  and  must  be  eiereiaed  in  eoalontttf 
therewith.  The  supplying  of  the  inhnbiunte  of  a  city  with  Flectricity  for 
UK  in  their  privftte  residenccH  and  bousee,  in  luch  ■  niiinieipitl  purpose  ■•  ta 
authorize  its  delc^tion  by  the  Legislature  to  municipal  bodies.  JatftaimiM 
ot.  L.  Co.  V.  JojiksomtlU.  S  Am.  Eleetl.  Caa,  668,  3il  Fla.  22B.  18  So.  ttl, 
SI  Am.  St.  Rep.  24,  liO  L.  R.  A.  5-10.  Where  a  pouer  U  thus  conferred  opoaa 
municipal  body  it  cannot  be  delegated  to  a  Mimmiltee,  Foslrr  t>.  Cape  Ifaf, 
60  N.  J.  L.  78,  38  Atl.  1080.  In  Joyce  on  Electric  Lttw,  sec.  £38,  it  is  nidi 
"A  city  empowered  to  act  by  ordinance  upon  a  certain  motter,  by  its  ramaat 
l.  the  mode  and  manner  being  left  to  its  judgment  &»  a  deliberate  body, 
cannot  delegate  its  authority.  In  such  caeeB  it  is  the  deliberate  bod;  in 
whom  the  power  i»  vested,  and  discretion  ie  confided  that  is  required  tu  te 
exercised,  and  not  the  judgment  of  tLDother  body  or  person  acting  under  i 
delegated  power.  This  rule  does  not,  however,  exclude  committees  appoinUd 
to  ascertain  and  report  facta,  nor  committees,  persons  or  agentii  wpjiainiti 
to  perform  administrative  or  ministerial  functions,  or.  as  appears  in  sook  of 
the  d:!ciHiong,  the  appointment  of  committees  and  the  empowering  them  to  act 
in  certain  matters  not  purely  administrative  or  mtnisterinl,  their  act*  bang 
made  »iibjei-t  to  the  iipproval  of  the  appointing  municipal  body." 

Rvaaonablcaeaa  of  ooutrAct.^ — Where  a  statute  preeeribes  the  term  fv 
which  a  street  lighting  contract  may  be  made,  such  limitittton  is  abadntt 
and  cannot  be  ejiceedcd.  Welhton  v.  Uorgan,  59  Ohio  St.  147.  52  N.  E.  Hi; 
Black  i:  Chester,  176  Pa.  St.  JOl,  34  Atl.  354.  A.  city  contract  is  not  ttnl«M«^ 
able  M  to  length  of  time  wnich  provides  that  gas  ahall  be  furnished  bj  U" 
electric  li;;ht  company  to  the  municipality  for  five  years  at  a  specified  nU. 
with  the  right  on  the  part  of  the  city  to  terminate  the  contract  on  thrN 
months-  notice.     Harlford  v.  Hartford  Eiret.  L.  Co.,  65  Conn.  324,  32  AtL  Ki 

As  to  the  reasonable  length  of  time  which  a  contract  for  electric  li^tiif 
may  lie  made  to  run,  see  Cilg  of  Deru-tr  v.  Huhhari,  ante.  p.  2B1 ;  Light,  B.  i 
W.  Oo.  V.  Cits  of  Jack*tM,  73  Miss.  608,  19  So.  771. 
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rowm  OF  MTTHiciPALiTr  t 
An  expense  iocurred  by  : 
to  turitish  lighU  is  a  nc^ 
be  Hubmitted  to  a  populi 
of  artirie  7   of  the  Cons: 


1  BRECT  AND   MAIKTAIS    ELECTBIO   LIGHT  PLANT. 

I  niuaicipality  in  buililing  and  operating  a  plant 
'CHHary  e:cpcn»e.  and  is  not  xuch  a.  debt  an  muat 
r  vote  before  it  can  be  incurred  under  section  7 
itution  of  North  Carolina.     The  power  to  light 


ILe  Btreeta  and  public  buildings  and  places  of  a  eity  is  implied,  bemuae 
the  UBT  of  Euch  power  is  necesBary  to  fully  protect  the  lives  and  comfort 
knd  property  of  its  inbabitnnta.  Possessing  authority  to  do  tlie  lighting, 
the  power  carries  with  it  incidentally  the  further  power  to  provide  the 
'  plant  to  generate  and  supply  the  electricity  required. 


Appeal  bj  defendant  from  decree  for  plaintiff.     Decided  De- 
oember  19,  1903;  reported  45  S.  E.  1029. 


8.  P.  Graves,  for  appellant 


Carter  £  LeweUyn,  for  appellees. 

Opinion  by  Montoosiebt,  J.: 

Wliether  a  city  or  town  has  the  right  to  incur  an  indebtednesB 
for  the  erection  and  operation  of  plants  for  the  supply  of  water 
md  electric  light  for  municipal  use,  and  to  sell  to  its  inhabitants, 
8*  a  necessary  municipal  expense,  is  the  question  again  presentad 
to  us  for  decision.  Indebtedness  incurred  by  a  eity  or  town  for  a 
nipply  of  water  stands  on  the  same  footing  as  indebtedness  incurred 
for  lighting  purposes,  and,  if  such  indebtedness  be  a  necessary 
espense,  then  whether  or  not  a  municipality  may  incur  it  does  not 
depend  upon  the  approval  of  the  proposition  by  a  majority  of  the 
qualified  voters  of  the  municipality.  It  is  only  in  cases  where 
couutiea,  cities,  or  towns  undertake  to  contract  debts  or  pledge 
their  fwth,  or  loan  their  credit  or  levy  taxes,  except  for  the  neees- 
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Bary  expenses  thereof,  that  the  submission  of  the  proposition  most 
be  made  to  a  vole  of  the  qualified  voters  of  such  county,  city,  of 
town.     Wilson  v.  Commissioners,  74  N.  C.  748 ;  Tucker  v.  Com- 
miasioners,  75  N.  C.  274.     It  is  almost  impossible  to  define,  in 
legal  phraseology,  the  meaning  of  the  words  "  necessary  expecae^" 
as  applied  to  the  wanta  of  a  city  or  town  government.     A  preciflC 
line  cannot  be  drawn  between  what  are  and  what  are  not  sach  ex- 
penses.    The  consequence  is  that  aa  municipalities  grow  io  weallk 
and  population,  as  civilization  advances  with  the  habita  and  coa- 
toms  of  necessary  changea,  the  aid  of  the  courts  is  constantly  in- 
voked to  make  decisions  on  this  subject.     In  the  nature  of  thinp 
it  could  not  be  otherwise;  and  it  is  not  to  be  expected,   in  the 
changed  conditions  which  occur  in  the  lives  of  progressive  peopV, 
that  thinga  deemeJ  unnecessary  in  the  government  of  municipil 
corporations  in  one  age  should  be  ao  considered  for  all  future  timp. 
In  the  efforts  of  the  courts  to  check  extravagance  and  to  prevent 
corruption  iu  the  government  of  towns  and  citioa,  the  judicial 
branch  of  the  government  has  probably  stood  by  former  decisiona 
from  too  conservative  a  standpoint,  and  thereby  obstructed  the 
advance  of  busineaa  ideas  which  would  be  most  beneficial  if  put. 
into  oi>eration;  and  this  conservatism  of  tlie  courts,  outgrown  hj 
the  march  of  progress,  sometimes  appears  at  a  serious  disadvantage 
On  this  subject  ihia  court,  in  Wilson  v.  Coirumiasioncrs,  supra,  use* 
the  following  instructive  and  suggestive  language:    "  The  sinalogr 
of  the  law  of  necessaries  for  infants  is  tlie  only  one  that  occurs  to 
ua.    It  is  held  that  if,  considering  the  meang  and  station  of  life  of 
the  infant,  the  articles  sold  to  him  may  lie  necessaries  under  snj 
circumstances,  they  come  within  a  class  for  which  the  infant  may 
e  liable,  and,  upon  his  refusal  to  pay,  if  is  for  a  jury  to  determine 
whether,  under  the  actual  circumstances,  they  were  necessary.    If, 
however,  the  articles  are  merely  ornamental,  and  sucli  as  cannot 
under  any  circumstances  be  necessary  to  one  of  the  means  and 
station  of  the  infant,  the  court  may,  as  a  matter  of  law,  declare 
that  the  infant  is  not  liable.     We  do  not  untlprtake  to  say  that  this 
analogy  will  furnish  a  rule  which  will  admit  of  a  close  application. 
But  if  treated  merely  as  an  analogy  in  the  absence  of  other  giiidcS) 
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may  be  of  some  general  use."  It  geems  strange  that  it  should  be 
dared  by  some  of  our  courts  of  highest  reputation  that  the  pui^ 
lase  of  a  town  clock  or  hay  scales  or  a  pump  is  a  necessary  expense, 
ben  the  supjily  of  light  to  enable  its  citizens  to  walk  its  streets  in 
fliiriiy,  or  a  supply  of  wholesome  water  to  prevent  disease  and 
iffering,  should  be  held  as  not  a  necessary  expense.  It  is  pretty 
merally  held  by  the  courts  that  the  expense  incurred  for  the 
idening  of  streets  is  a  necessary  expense;  that  a  market  house 
I  a  necessary  expense ;  and,  surely,  if  that  be  sound  law,  the  courts 
ogbt  to  hesitate  before  they  would  pronounce  a  debt  incurred  for 
lie  furnishing  of  light  and  water  not  to  be  a  necessary  expense. 
Ind  it  seems  to  us  that  it  may  be  reasonably  considered  as  certain 
hat  the  words  "  necessary  expense  "  do  not  mean  expenses  in- 
■urred  or  to  be  incurred  for  purposes  or  objects  that  are  only  for 
te  procurement  or  maintenance  of  things  absolutely  essential  to 
ihe  existence  of  the  municipality.  The  expenditure  of  money  for 
ihe  widening  of  streets,  the  erection  of  market  houses,  town  clocks, 
ind  hay  scales  are  all  considered  as  necessary  expenses,  and  those 
things  are  not  essential  to  the  life  of  the  municipality.  A  city  or 
town  might  be  fairly  well  governed,  and  be  prosperous,  without 
having  appointed  and  fixed  particular  places  for  the  sale  of  market 
prixluce,  or  without  keeping  the  time  of  day  or  weighing  grain 
tnd  fodder;  and  certainly  expenses  incurred  for  water  and  light 
»re  more  necessary  than  those  for  a  market  house,  clocks,  and  scales. 
The  words  "  necessary  expense,"  then,  must  mean  such  expenses 
•9  are  or  may  be  incurred  in  the  establishing  and  procuring  of 
tho§e  tilings  without  which  the  peace  and  order  of  the  community, 
its  moral  interests,  and  the  protection  of  its  property  and  that  of 
the  property  ftnd  persons  of  its  inhabitants,  would  seriously  suffer 
considerable  damage;  leaving  out  of  view  the  matter  of  the  great 
inconvenience  that  would  be  attendant  upon  our  present  social 
We  for  want  of  such  expenditures.  The  use  of  water  from  wells 
tiiig  in  populous  communities  is  proscribed  by  the  recent  progress 
made  in  the  science  of  bacteriology,  the  practical  lessons  of  that 
wience  having  been  learned  by  the  people  generally.     It  is  of  com- 
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mon  knowledge  that  the  most  fearful  soourgee  of  certain  moit  dan- 
geroua  forme  of  fever  sriae  from  the  use  of  water  from  wells  in 
towns  and  eitiea,  and  it  U  out  of  the  power  of  indiFiduala  in  towna 
and  cities  to  erect  and  operate  appliances  for  snppl;  of  water.  As 
to  the  queation  of  lighting  the  streets  and  public  places,  the  ex- 
perieiicG  of  all  who  live  in  t»wna  and  cities  of  any  considerable 
popnlatioa  is  that  without  lights  upon  the  streets  and  id  the  public 
buildings,  both  life  and  property  would  be  insecure,  to  say  notiiD? 
of  the  almost  complete  destruction  of  the  conveniences  of  life  and 
the  marring  of  its  social  features.  'Hie  fire  department,  probaWv 
the  most  important  of  the  municipal  departments,  would  be  ren- 
dered ineffective,  and  a  considerable  part  of  the  commerce — trade 
of  tlie  country — would  be  destroyed,  for,  under  our  changed  condi- 
tions, a  good  deal  of  the  traflSc  between  different  communitiee  and  ■ 
respectable  part  of  our  mail  service  are  conducted  at  night.  It  wilt 
not  do  to  say  that  a  city  or  town  may  expend  money  or  inctir  a 
debt  for  the  purchase  of  lights  by  the  month  or  the  year,  but  thit 
it  may  not  incur  a  debt  for  the  construction  and  operation  of  a  sys- 
tem of  water  works  or  for  the  installment  of  an  electric  plant  for 
lighting.  If  the  matter  of  lifting  is  a  necessary  expense,  then 
how  and  in  what  manner  the  city  shall  furnish  such  lij^tin^  is 
with  the  authorities  of  the  city  or  town  to  determine.  The  courts 
determine  what  class  of  expenditures  made  or  to  be  made  by  t 
municipal  corporation  come  under  the  definition  of  "  necessary 
expenses."  The  governing  authorities  of  the  municipal  corpon- 
tions  are  vested  with  the  power  to  determine  when  they  arc  needed, 
and,  e;<cept  in  cases  of  fraud,  the  courts  cannot  control  the  discre- 
tion of  tlie  commissioners. 

Our  conclusion,  then,  is  that  an  expense  incurred  by  a  city  or 
town  for  the  purpose  of  building  and  operating  plants  to  fumijli 
water  and  li^ts  is  a  necessary  expense,  and  is  not  such  a  debt  u 
must  he  submitted  to  a  popular  vote  before  it  can  be  incunwJ, 
under  section  7  of  article  7  of  the  constitution,  and  that,  under 
the  general  law  of  North  Carolina  in  respect  to  cities  and  towns 
(Code,  sees.  3800,  3821),  municipal  corporations  may  contract 
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Dlfih  deb(8,  and  provide  for  their  payment,  unless  there  is  some 
feature  in  the  charter  of  such  city  or  town  which  prohibits  it. 

The  power  to  light  the  streets  and  public  buildings  and  places 
of  a  city  is  one  of  implication,  where  it  is  not  specially  conferred, 
because  the  use  of  such  power  is  necessary  to  fully  protect  the  lives 
and  comfort  and  property  of  its  inhabitants.     It  is  a  most  impor- 
taui  factor,  too,  in  the  preservation  of  the  peace  and  order  of  the 
community.     Croswell,  Law  of  Elect,  sec.  190 ;  Mauldin  v.  Greortr 
vilU.  33  S.  C.  1,  11  S.  E.  434,  8  L.  R.  A.  291 ;  Lott  v.  Waycross, 
M  Ga.  681,  11  S.  E.  558.    In  the  case  of  Crawfordsvilh  v.  Braden, 
130  Ind.  157.  28  N.  E.  852,  14  L.  R.  A.  268,  30  Am.  St.  Rep.  214, 
die  court  said :    "  So  far  aa  lighting  the  streets,  alleys,  and  public 
places  of  a  municipal  corporation  is  concerned,  independently  of 
any  statutory  power,  the  municipal  authorities  have  inherent  power 
to  provide  for  lighting  them.     If  so,  unless  their  discretion  is  con- 
trolled hy  some  statutory  restriction,  they  may,  in  their  discretion, 
provide  that  form  of  light  which  is  best  suited  to  the  wants  and 
Snancial  conditions  of  the  corporation."     It  is  well  settled  that 
the  discretion  of  municipal  corporations  within  the  sphere  of  their 
powers  is  not  subject  to  judicial  control, except  in  cases  where  fraud 
IB  sbown,  or  where  the  power  and  discretion  are  grossly  abused 
to  the  oppression  of  the  citizen.     We  can  see  no  good  reason  why 
they  may  not  also,  without  statutory  authority,  provide  and  main- 
Iain  the  necessary  plant  to  generate  and  supply  the  electricity  re- 
ipiired.    Possessing  authority  to  do  the  lighting,  that  power  carries 
with  it  incidentally  the  further  power  to  procure  or  furnish  iWiat- 
ever  is  necessary  for  the  production  and  dissemination  of  the  light. 
Tbe  cases  on  this  subject  heretofore  decided  by  this  court  to 
the  contrary  of  the  present  decision,  one  of  which  was  written  for 
llie  court  by  this  writer,  are  overruled.     The  conclusion  to  which 
'he  present  Chief  Justice  arrived  in  Mayo  v.  Commissioners,  122 
?*.  i\  5,  2»  S.  E.  343,  40  L.  R.  A.  16.S,  is  the  conclusion  at  which 
*pliave  arrived  in  this  case. 

In  the  case  before  us  the  defendant,  the  town  of  Mt.  Airy,  was 
nuihorized  by  an  act  of  the  General  Assembly  at  its  session  of  1901 
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(Priv.  ActB  1901,  p.  594,  ch.  216)  to  submit  to  the  qualified  voters 
of  the  town  the  question  of  issuing  $50,000  of  town  bonds  for  the 
puriwae  uf  defraying  the  expenses  of  constructing  a  system  of 
water  works  and  installing  an  electric  plant  to  furnish  the  town 
with  wiilor  and  light  The  question  was  submitted  and  carried, 
and  the  bonds  were  issued  and  sold.  The  proceeds  were  applied  for 
the  purposes  mentioned  in  the  act,  but  were  insufficient  to  complete 
the  plants.  The  board  of  aldermen  of  the  town  then  passed  an 
ordinance  that  they  do  borrow  the  sum  of  $15,000  upon  pledging 
repayment  by  issuing  bonds  of  like  amount,  with  interest  The 
plaintiffs  commenced  this  action  to  enjoin  the  issuing  of  the  bonds, 
and  the  injunction  was  granted  by  bis  honor  Judge  McNeill,  and 
the  defendant  appealed.  His  honor  followed  the  decisions  of  this 
court,  and  the  error  he  committed  was  not  bis  own,  but  it  was  error 
uevcrtholoss. 
Reversed. 

Hnniclpal  •l««trle  ll^tlac  BjatMB. — Under  a  statute  Knthormng  i 
■nunicipulitf  U>  provide  for  the  lighting  of  its  streets  and  public  places,  anck 
munkipBlitf  may  construct  and  operate  its  own  system.  RutAoJIIc  Ba*  C«. 
c.  RtuhdlU.  121  Ind.  212,  23  N.  E.  72,  4  Am.  ElecU.  Cm.  «48,  DOt«;  Cnw- 
fordspilh-  V.  Braden,  130  Ind.  149,  28  K.  E.  849,  4  Am.  Electl.  Cas.  M8,  noU; 
Arbuckle-Ryan  Co.  v.  City  of  Grand  Ledge,  122  Mich.  481,  81  X.  W.  MS.  In 
WiacuDBiQ  it  is  held  that  a  city  m->y,  under  its  general  police  powers,  constrwl 
water  works  and  electric  light  plants.  Elmtoood  v.  R«edtbiirgk,  SI  Wis.  131, 
04  N.  W.  88G;  Mauldin  v.  Cilg  Council  of  OreenviUe,  33  S.  C.  1,  11  a  E.  434. 

fower  t«  inalntoltt  eleotrle  llsht  arstam  wbere  franAlae  ksi 
already  been  cramted. — Although  a  municipal  corporation  has  granted  i 
liccnae.  not  exclusive,  to  an  electric  lighting  company  to  erect  its  appliances 
in  Die  ttiepts  of  the  city,  and  the  company  has  contracted  to  light  the  stretti 
and  public  places;  and  in  reliarce  upon  auch  license  and  contract  the  com- 
pany has  expended  large  sums  of  money  in  the  erection  of  its  plant;  atill 
the  municipality  is  not  esto[^>ed  from  itself  erecting  a  plant  and  going  into  tbe 
buHinesa  of  furnishing  electric  light,  as  by  statute  it  is  permitted  to  do. 
rhoiiifon~nou»ion  EleotHc  Light  Co.  v.  City  of  Neivlon,  42  Fed.  723.  As  to 
BKclutiivc  franchiBes  (or  electric  street  lighting,  see  Denver,  City  of,  v.  Rvbhard. 
an/...  ,..  -.11. 

FnrnlshlaK  ll^ta  f«r  private  nae. — A  city  in  erecting  a  municipal  sri- 
tem  of  electric  lighting  is  not  limited  to  furnishing  electricity  for  lighting  tlic 
streets  and  other  public  places  of  the  city,  but  may  furnish  the  same  for 
private  use.  Thomaon-Houston  Electric  Light  Co,  p.  City  of  Vmeton,  3  An. 
Electl.  Cas.  607,  42  Fed.  723;  Jacksonville  Electric  Light  Co.  c.  City  of  JoA- 
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Vdk,  fi  Am.  Electl.  Cbs.  0(18,  M  Fla.  229,  18  So.  1)77 1  lAim  v.  Ch(H)ibera- 
r»,  4  Am.  Electl.  Cas.  tl47,  lOO  Fa-  St.  511.  28  Atl.  842;  Ci-aupfordaville  v. 
ndm.  130  Ind.  UD,  28  N.  K.  840,  holding  that  a  dty  liaH  tlic  right  to  establiah 
As  for  lightiiig  ilfl  strMlB,  atiU  in  t-otineetion  therewith  to  furnish  private 
MOmeri!  aucli  light  by  contract.  Mr.  Joyte,  in  his  work  on  Eleftrie  Law, 
!,  237.  &«ys;  "It  would  sevm  that  a  municipality  or  other  local  government 
Ihin  a  State,  which  is  expressly  authorized  to  erect,  maintain  or  purchase 
ictrie  lighting  plants,  or  which  ia  required  to  purchase  nueh  plants  iu  opera- 
nt within  its  limita.  in  ca»F  the  corporation  dettiies  to  sell,  would,  by  virtue 
itfi  necesaarily  incidental  and  implied  powers,  be  authorized  to  furnish 
{bit  to  private  citizens  for  private  purposes.  This  assumes  that  the  original 
gilt  to  erect  or  purchase  such  plants  has  been  lawfully  exercised  within  all 
le  liniitationa  impoi>ed  by  the  legislative  authorization,  anil  thitt  there  are  no 
nutitutional  objections  as  in  case  of  exceeding  tlie  indebtednees  limit." 
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Kadkauna  Elkctbic  Light  Co.  v.  City  of  Eaukauha. 
Wvaongin;  Supreme  Coytt. 

1.  Action   on   uortino  contract  i    bbbaok   of  oonsmoNSi — Ad  ordinatiCT 

gnuiting  >n  electric  lighting  franefaiM,  and  providii^  for  fumiabliig 
electric  lights  to  the  city  at  a  stipulated  price,  ia  deemed;  so  far  as  thr 
portion  thereof  which  relates  to  fumiahiog  light  ia  concerned,  •  cootraci 
binding  the  company  to  fumi»b.  and  the  citf  pay  for.  lighta  aa  pmeribni 
therein.  The  portionn  of  aueh  ordinance  requiring  the  company  to  pl.t'? 
its  wires  underjiround  and  to  paint  its  poles  have  no  relation  to  the  iiieri> 
romnici'cia]  contract  of  purchase  and  sale  of  lights,  and  their  perform- 
ance or  breach  ia  not  material  to  the  lighting  contract,  and  do  not  affecL 
an  action  brought  thereon. 

2.  Failure  to  oivk  Bo:«r>. — The  failure  of  the  contracting  company  to  eieciit" 

a  bond  aa  required  in  the  ordinance  to  indemnify  the  city  from  all  daiuagej 
arising  from  an  exercise  of  the  company's  franchise,  and  for  its  faithful 
compliance  with  the  terms  of  the  ordinance,  is  no  defense  in  an  action 
iigainat  the  city  for  lights  furnished  under  the  contract  where  the  Birfe  df- 
raand  wa^  for  a  bend  to  indemnify  the  city  Irom  damages  caused  bj  prin- 
leges  griuted  under  the  frauchiae.  A  bond  given  pursuant  to  this  demand 
would  have  no  bearing  upon  the  question  of  damages  ariaing  from  a  brtarb 
of  the  lighting  contract. 

:i.  Failure  to  furhish  additionai.  liohts. — The  ordinance  requiring  the  coni- 
pany  lo  furniah  lights  at  a  certain  atipulated  price  should  ordinaril; 
be  construed  no  as  lo  bind  the  company  to  furnish  lampa  at  the  times  aod 
places  required  by  the  city;  a  failure  to  so  furniah  lighta  is  a  breach  of 
the  contract,  precluding  recovery  thereon,  if  it  be  shown  that  the  city  ha- 
not  accepted  or  voluntarily  received  any  of  the  bcnefita  ariaing  therefrnn. 

■).  RECOitRY  OF  CONTRACT  PRICE  UNDER  CONDITIONS. — The  plaintiff  not  beiif 
entitled  to  recover  at  all  upon  the  contract  owing  to  a  breach  of  it' 
terms,  it  cannot  complain  of  the  attaching  of  conditiona  to  the  recovery 
of  the  contract  price  requiring  it  to  bury  ita  wires  and  to  give  the  boDd 
demanded  by  the  city. 

Appeal  by  pkintiff  from  judgment  for  defendant  Decided 
March  11,  1902;  reported  114  Wis.  327,  89  N.  W.  542. 

I'lftintiS  operates  an  electric  light  plant  at  the  city  of  Eaukauna,  oecopyinj 
the  streets  with  its  poles,  under  a  franchise  in  the  form  of  an  ordinance  of  Ibe 
city,  adopted  September  5,  1886,  which  gives  it  a  right  to  use  the  streets  foi 
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ihe  purposo  of   fumighing  both  arc  and  incandescent  lights.     By  the  second. 
MClion  the  company  contracts  to  furnish  the  city  incandescent  electric  lights 
(d  certain  sizes  at  certain  prices;  also  to  furnish  certain  lights  for  bridges, 
Bre  department,  and  council  room,  free  of  charge.     Other  sections  of  the  ordi- 
nance provide  that  the  company  shall  give  u  $5,000  bond,  conditioned  "to  in- 
lleniDify  and   nave  harmless  the  city  of  Kaukauuo  of  and   from  all   damage<t 
which  may  in  any  way  arise  or  grow  out  of  the  exercise  by  said  grantee  of  the 
piTUeai>s  herein  gronied,'  and  further  conditioned  "  for  the  faithful  compliaucit 
by  Eaid  grant«!  with  all  of  tbe  ternm  and  pruviaions  oC  the  ordinance,  uud 
Mid  bond  shall  be  renewed  at  any  time  and  as  often  as  the  common  council  of 
nid  city  may  require.''     It  was  also  provided  that  after   10  ycnrs  from  the 
pOBrage  of  the  ordinance,  "if  the  city  deems  it  nccessory,  tiie  siiid  grantee  shall 
he  required  to  lay  its  wires  under  ground,  including  those  already  put  up,  at 
the  rule  of  not  le-^s  than  two  or  niore  than  four  blocks  per  year,  until  all  wires 
»re  under  ground."     The  acceptance  of  the  ordinance  was  declared  to  consti- 
tute a  contract   binding  with   equal   force   upon   both   parties  thereto.     This 
uritinance  was  duly  accepted  and  a  bond  filed.     On  Au^st  4,  1897,  a  supple- 
mental  contract  was  made,   by  which  the  company   agreed   to  furnish,   at  a 
price  tpecitied.  such  arc  lights  as  the  city  might  demand,  except  that  they 
•hould  not  be  located  mure  than  WO  feet  from  existing  lamps;  such  arc  lamps 
to  displace  such  incandescent  lamps  as  the  city  should  direct.    Otherwise  the 
former  contract  remained   in   full   force,   with   the  later   contract,  as   a  sup- 
plement.    On  March  T.  1MD9,  the  city  enacted  on  ordinance  requiring  certain 
painting  of  all  poles  in  the  city,  expressly  including  those  of  this  plaintiff, 
inpuaing  a  penalty  or  One  of  $5  for  every  24  hours  of  disobedience  after  30 
daye'  noUce.    That  notice  was  given  about  August  1.  1809.    On  July  11,  18S0. 
a  ttwiution  was  adopted,  and  communicated  to  the  plaintiff,  requiring  addi- 
tional incandescent  lamps  t«  he  located  at  five  or  six  specilied   places.     On 
August  I.  ISDO.  u  resolution  was  adopted,  and  communicated  to  the  plaintiff, 
requiring  the  company  to  give  a  new  bond,  in  the  sum  of  five  thousand  dollars. 
"lo  indemnify  the  city  from  all  loss  or  damage  by  reason  of  the  privileges 
grwited   them   under   their   franchise.'"     On   the   same   day  a   resolution   was 
uloptrd  to  notify  the  company  that  the  city  would  exercise  its  right  under  the 
friBrhiae  to  require  the  company  to  bury  four  blocks  |not  designated!  of  their 
"iien  after  the   10  years  should  have  expired,  viz.,  September  5,   1899.     On 
October  3.   1899,  an  ordinance  was'  duly  adopted,  and  notified  to  the  plaintiir, 
mitiug  the  provision  of  the  franchise,  and  declaring  the  sense  of  the  council 
that  the  burying  of  a  portion  of  plaintiff's  wires  was  necessary  for  the  best 
iiil»Ti-rts  and  welfare  of  the  city,  and  ordering  the  plaintiff  to  place  under 
frouaJ  their  wires  on  two  K|)ccilled  blocks,  and  to  commence  such  work  within 
%  days  after  the  passage  of  the  resolution,  and  to  prosecute  it  with  due  dili- 
Ketice  iiutil  its  cunipletioTi.    The  company  made  no  attempt  at  compliance  with 
wtj  ut  the  ordinances  and  resolutions  of  ISBB  above  recited,  and  on  November 
Hh  the  cmmcil  adopted  a  rsBolution  reciting  the  failure  to  comply  with  said 
■rerai  ordinnnces  and   resolutions,   and   resolving  that  the   city   thereby  de- 
clared «uid   franchise  and  contract  forfeited   and  broken:   that  it  would  no 
lonpr  acpept  or  pay  for  lights  furnished  by  the  compsny:  and  that  the  com- 
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ynny  be,  aod  it  Uiereb^  wu,  ordered  to  rMnove  from  the  public  itraets  all 
p<.ili-a,  wires,  and  other  flxtures.  The  same  day  wae  appropriated  $100  la  paj- 
lueiit  in  full  to  the  iMinipaiijr  of  all  that  was  due  it  for  light  up  to  the  iaXe  at 
that  resolution,  which  money  waa  tendered  to  it,  and  was  brought  into  amri 
and  deposited  at  the  time  of  answering.  Plaintiff  continued  to  run  Ui«  preexist- 
ing street  lamps,  but  the  city  out  off  all  lamps  within  its  control  in  the  public 
liiiildingB  and  on  bridges,  and  neither  received  nor  used  any  light  or  power 
from  the  plaintiff,  after  November  7th,  Toluntarily.  Thereafter,  at  mmthly 
intervals,  the  company  presented  its  bills,  which  were  not  passed  upon  bj  ih* 
c'liincil,  and  within  the  time  limited  by  the  charter  the  company  took  appeals 
t^>  Ike  Circuit  Court,  until  a  large  number  of  such  appeals  were  pending, upoo 
bills  of  about  9260  a  month,  which  were  afterwards  ctnuolidated  into  Oat  one 
Biiit,  making  a  total  of  (4,222.08.  The  defendant  interposed  as  answer  ■  denial 
of  campliance  by  the  company  with  its  contract,  alleging  all  of  the  breachti  of 
ordinances  and  resolutions  above  recited.  It  counterclaimed  tiie  tame  breaihes 
to  its  damage  9G,000,  and  by  a  second  counterclaim  it  set  up  the  same  breacbn 
iif  daty;  also  that  the  city  had  no  other  means  of  lighting  its  streets,  and  could 
not  practically  supply  another  method ;  that  the  plaintiff  was  engaged  in  com- 
mercial lighting  as  well  as  street  lighting,  and  used  its  poles  and  wiret  for 
that  purpose,  whereby  the  city  waa  continually  subject  to  liability,  for  whidi 
il  had  no  adequate  indemnity,  in  the  form  of  a  bond  or  otherwise;  thtt  the 
damage  to  the  city  from  such  breaches  of  contract  by  the  plaintiff  was  great  mil 
irreparable,  but  difficult,  if  not  impossible,  of  ascertainment ;  that  a  nnlti- 
jilitity  of  suits  arose  from  the  continued  claim  of  the  plaintiff  to  eontiniK 
fuitiishing  lights  under  the  ordinance,  alleging  that,  if  the  whole  contii>L 
liad  not  been  effectively  rescinded,  the  city  was  ready  to  comply  on  its  pan 
utth  all  of  it»  contract,  providea  the  plaintiff  should  first  perform  the  on- 
ditians  of  its  franchise  and  contract;  and  prayed  judgment  dismisaing  tin 
I'uniplaint,  enjoining  the  commencement  of  any  more  auits  or  filing  of  any  aort 
claims  before  the  council;  also  that  the  plaintiff  be  perpetually  restrainfd 
from  committing  any  breach  of  either  of  its  two  contracts ;  that  it  be  eompdltd 
to  place  and  maintain  the  additional  lights  demanded,  and  such  oUiera  u 
)ijight  be  demanded,  by  the  defendant;  and  that  by  mandatory  injunctiu 
it  be  compelled  to  bury  its  wires,  as  specified  in  the  recited  resolution),  ind 
he  compelled  to  furnish  the  defendant  a  bond  in  compliance  with  its  contract; 
;iUa  that  the  same  acts  be  enforced  by  decree  of  specific  performance.  TIm 
cnurt  found  the  tacts  substantially  as  above,  and  on  October  30,  1901,  rendered 
judgment  that  the  two  contracts  of  September  6,  1889,  and  August  4,  ISBi, 
iv.  specifically  enforced,  by  requiring  the  plaintiff,  within  tour  months  froD 
tlip  service  of  notice  of  entry  of  the  judgment,  to  deposit  with  the  city  deit 
H  bund  in  the  penal  sum  of  ^,000,  conditioned  as  required  by  the  contract; 
tlial  within  like  four  months,  adjudged  to  be  a  reasonable  time,  the  pUintiS 
liiy  or  place  under  ground  its  wires  in  the  blocks  specified  in  the  ordinann; 
auii  that,  upon  affidavit  filed  with  the  cleric  of  court  showing  compliance  thm- 
nith,  judgment  be  entered  in  favor  of  the  plaintiff  and  against  the  city  for 
the  contract  amount  of  the  service  sued  for,  $4,222.08 ;  and  further  providii; 
that,  in  case  of  failure  to  comply  within  four  months  with  the  mandsb)'; 
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portion  of  Buoh  judgment,  the  plaintiff  take  nothing  by  tlie  action,  and  its 
complaint  be  dismisacd;  Judgment  ivithout  roitU^  to  either  pnrty.  From  that 
judgment  tbe  plaintilT  appeals. 

Humphrey  Fierce  {D.  S.  Base,  of  counsel),  for  appellant. 

Lyman  E.  Barnes,  for  rospondent. 

Opiuion  by  Dodge,  J. : 

Tbe  ordinanpp  or  contract  serving  ns  tbe  basis  of  tbe  rigbta  of  tbe 
leepective  parties  in  this  case  is  one  of  a  character  now  Iwcome  rery 
common  in  Uiis  State,  where  the  city  acta  in  a  twofold  capacity: 
First,  as  a  governmental  body  esereiaing  delegated  power  of  tbe 
State,  it  confers,  and  limits  with  conditions,  the  privilege  or  fran- 
diise  to  use  tbe  public  streets,  under  authority  of  section  1780b, 
Rev.  St.  1898.  State  v.  Superi&r  Ct.  of  Milwaukee  Co.,  105  Wis. 
«51,  673,  81  N.  VV.  1046,  48  L.  R.  A.  BIQ;  State  v.  Portage  CUy 
Kaler  Co.,  107  Wis.  441,  445,  83  N.  W.  697.  It  is  true  that  no 
Buch  authority  had  been  delegated  when,  in  1889,  this  ordinance 
was  enacted,  and  it  was  perhaps  originally  void.  This  want  of 
tatbority  with  reference  to  electric  lighting  companies  was,  how- 
wer,  supplied  by  chapter  192  of  the  Laws  of  1893,  which  probably 
may  he  considered  as  ratifying  the  original  ordinance.  In  addition 
to  ibis  function  as  an  agent  of  tbe  State,  however,  the  city,  in  tbe 
same  instrument  or  ordinance,  exercises  its  function  as  a  business 
corporalion,  with  power  to  purchase,  contract  for  and  pay  for  elec- 
tric tights  for  public  purposes,  and  to  specify  the  conditions  of  aucb 
contracting, — a  power  arising  under  its  own  charter.  In  the  argu- 
ment in  this  case,  aa  in  the  ordinance  itself,  these  two  functions  are 
greatly  confused,  and  it  is  not  always  easy  to  separate  those  pro- 
visions which  pertain  to  the  one  portion  or  the  other  of  tbe  instru- 
ment. In  tbe  formulation  of  such  a  document,  reciprocal  duties 
ire  iiBually  imposed  both  upon  tbe  grantee  of  the  franchise  and 
iipou  the  city,  Some  of  these  duties  or  conditions  clearly  relate  ex- 
clusively to  the  subject  of  the  franchise.  Others  with  equal  clear- 
nrais  may  apply  only  to  the  contractual  and  commercial  duty  of 
applying  lights  to  the  city,  to  be  paid  for  when  so  supplied.    Other 
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provisions,  conditions,  and  covenants  may  be  of  a  mixed  charactw, 
possibly  applicable  to  both  phases,  so  that  their  disobedience  wonld 
at  oiic«  con.ttitute  a  breatih  of  the  plaintiff's  contractual  duty,  whidi 
forms  the  basis  of  the  city's  promise  to  pay,  and  also  a  bretch  «£ 
the  conditions  upon  which  it  holds  its  franchise  from  the  State 
occupy  the  public  streets.     The  plaintiffs  action   is  predicated 
wholly  upon  the  commercial  contract  embodied  in  the  original  ordi- 
nance and  in  the  supplemental  contract  with  reference  to  arc  li^d 
The  cily's  defense  thereto  ia  breach  by  the  plaintiff  of  several  of 
the  obligations  which  it  assumed.    In  dealing  with  this  atreet-li^tf- 
ing  contract,  the  parties  stand  purely  and  simply  as  contraeton, 
governed  by  the  same  rnlea  of  law  which  govern  private  contractors, 
except  so  far  as  the  known  situation  of  each  may  control  the  inter 
pretation  of  lljeir  mutual  promises.    The  company  is  to  do  certaiD 
things  as  a  consideration  of  the  city's  promise  to  pay,  and,  as  in 
the  case  of  any  other  contract,  the  city's  duty  to  pay  arise:?  on!;  ffli 
performance  of  such  of  the  imdertaltings  of  the  company  as  can  be 
fairly  said  to  constitute  essential  consideration  therefor.     This 
consideration  makes  it  necessary  to  examine  the  various  failures  of 
duty  on  the  part  of  the  plaintiff  alleged  and  found  to  have  iK-currwi, 
in  order  to  ascertain  whether  any  of  them  were  fairly  germane  to 
the  contractual  aspect  of  the  ordinance,  and  conditions  precedent 
to  the  duty  of  the  city  to  perforin  ita  part  of  that  contract    Tln^ 
obligations  and  conditions  assumed  by  the  company,  and  breadied 
by  it,  which  the  answer  sets  up  by  way  of  defense,  are  four:  First, 
that  the  company  has  failed  and  refused  to  place  underground  its 
wires  when  ordered  so  to  do  by  the  conunon  council;  second,  Asi 
it  has  failed  and  refused  to  paint  its  poles  in  the  manner  reqiiirea 
by  a  city  ordinance ;  third,  that  it  has  failed  and  refused  to  givp » 
new  bond  as  demanded  by  the  city;  and,  fourth,  that  it  haa  failc' 
and  refused  to  install  incandescent  street  lamps  when  and  «"ha* 
demanded  by  the  council. 

As  to  the  first  two  of  these, — the  burying  of  the  wires  and  dw 
painting  of  the  poles, — we  deem  it  entirely  clear  that  they  haw  no 
relation  to  the  mere  commercial  contract  of  purchase  and  sale  of 
lights ;  that  they  pertain  wholly  to  the  gift  and  continuance  of  ite 
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iiDchise  to  use  tbe  streets,  if,  indeed,  the  painting  of  polea  can  be 
eemed  a  condition  of  the  original  ordinance  at  all.  They  do  not 
1  any  wise  aSect  the  interests  of  the  city  aa  a  buyer  of  public  light- 
ig.  They  may  affect  its  municipal  government  and  policy  as  to 
le  care  and  protection  of  the  streeta,  but  in  that  respect  they  arc 
elerant  oul^-  to  the  propriety  of  the  continuance  of  the  plaintiffs 
ranchise  to  use  the  streets.  Hence  we  conclude  that  their  perform- 
nce  or  breach  is  in  no  wise  material  to  tbe  lighting  contract ;  that, 
f  amy  penalty  results  to  the  plaintiff  therefrom,  it  is  a  forfeiture 
if  its  fruuchise,  which  can  be  enfoi'ced  only  at  suit  of  the  State. 
?faic  r.  Madison  St.  Ry.  Co.,  72  Wis.  612,  40  N.  W.  487 ;  Wright 
).  Light  Co.,  95  Wis.  29,  3ti,  69  N.  W.  7(11.  36  L.  B.  A.  47,  60 
\m.  St.  Rep.  74.  So  long  as  the  State  allows  that  franchise  to  con- 
inue  in  existence,  if  tbe  company  duly  performs  its  promise  to  fur- 
nish lights  in  the  manner  prescribed  by  the  ordinance,  it  arouses 
the  duly  of  the  city  to  pay  therefor  at^ording  to  its  promise. 

The  agreement  of  the  plaintiff  to  give,  and,  whenever  requested, 
to  renew,  a  bond  conditioned  to  indemnify  and  save  harmless  the 
city  from  all  damages  which  may  in  any  way  arise  or  grow  out  of 
ihe  exercise  by  said  grantee  of  ttie  privileges  granted,  and  for  the 
faithful  compliance  by  the  company  with  all  the  terms  and  pro- 
Tisigna  of  the  ordinance,  has  a  more  complex  aspect.  Damages 
may  arise  to  the  city  both  from  the  exercise  of  the  franchise,  and 
from  the  manner  of  performing  the  lighting  contract.  The  poles 
may  be  so  placed  or  so  out  of  repair  as  to  constitute  defects  in  the 
highway,  and  subject  the  city  to  liability,  or  impose  upon  the  city 
otherwise  unnecessary  expenses  in  the  maintenance  of  the  streets. 
In  this  aspect  it  is  germane  alone  to  the  franchise  granted  by  tbe 
Stall!,  iliroiigli  the  agency  of  the  city.  But  damages  may  also  arise 
from  breaches  iu  tbe  performance  of  the  duty  to  supply  street 
lighting.  The  city  may  thereby  be  put  to  expense  for  purchase  of 
tighti  deemed  by  it  necessary,  and  otherwise  suffer  damage  of  the 
same  character  as  would  arise  if  there  were  purely  and  simply  a 
Hglitiiig  contract,  disassociated  from  the  franchise.  Hence,  if 
properly  demanded,  tbe  refusal  of  the  company  to  renew  its  bond 
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might  constitute  such  a  breach  on  ita  part,  of  the  contract,  as  to' 
justify  the  city  iu  terminating  it, — ^in  deeming  itself  imsafe  t« 
proceed  therewitli  in  the  absence  of  this  bond  which  the  eompanj 
had  contracted  to  furnish,  as  one  of  the  considerations  upon  whidi 
it  was  to  earn  payment  for  lights  furnished.  Iu  this  aspect,  hmt- 
ever,  wc  think,  technically,  the  city  has  not  placed  the  eorporatioa 
in  default  with  reference  to  the  renewal  of  the  bond,  since  it  bi* 
made  no  sufficient  demand  for  a  new  bond  to  protect  itself  againd 
these  contractual  aspects  of  liability,  within  the  promise  of  lb* 
company  to  supply  one.  The  sole  demand  was  by  ordinant*  of 
August  1,  1899,  for  a  bond  "  to  indemnify  the  city  from  allloeBor 
damage  by  reason  of  the  privileges  granted  them  under  their  fnn- 
chise."  A  bond  satisfying  this  demand  would  have  no  bearing 
upon  or  relation  to  damages  suffered  by  reason  of  nonperformsni* 
or  migperfonuance  of  the  lighting  contract,  and  we  therefore  om- 
elude  thai  the  failure  to  comply  therewith  constitutes  no  defaue 
to  demand  for  payment.  Had  the  demand  been  as  broad  aa  tie  o^ 
dinance  requirement,  a  different  question  would  be  presented. 

The  remaining  undertaking,  breach  of  which  is  alleged  ml 
found  to  have  occurred,  ia  as  follows :  Plaintiff's  assignor  "  hereby 
agrees  to  furnish  the  city  of  Kaukauna,  for  street  and  public  li^'- 
ing,  incandescent  electric  lights,  ...  of  twenty-five  canilis 
power,  at  a  cost,"  etc.  This  agreement  may  also  have  a  complei 
aspect,  as  it  may  well  have  been  one  of  the  considerations  and  c^b- 
ditions  upon  which  the  city  deemed  proper  to  grant  the  plaintiff  tf» 
right  to  use  the  public  streets  for  distribution  of  its  product  to  is 
customers.  Wliether  so  or  not,  it  very  clearly  must  have  b«n  t 
most  important  consideration  of  the  city's  promise  to  pay  for  slreet 
lights  furnished  to  it  The  duty  of  effectively  and  economicaUj 
lighting  its  streets  is  one  of  the  most  important  which  a  city  has » 
perform,  and  one  which  can  be  properly  accomplished  only  V 
adoption  of  some  system.  While  it  is  possible,  perhaps,  to  ffiib 
an  attempt  at  street  lighting  by  means  of  an  oil  lamp  at  one  cora^t. 
a  gasoline  at  another,  or  gas  and  electric  lights  in  alternation,  s^ 
method,  generally  speaking,  is  neither  practical,  effective.  ^ 
economical.     According  to  modem  practice,  a  city  Bcems  to  hnve 
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nt  a  choice  beUveen  two  methods  of  performing  this  duty, — either 
ocnotraet  with  some  private  corporation,  or  to  erect  and  operate  a 
ilant  of  its  own.  In  the  case  of  a  small  city,  a  binding  acceptance 
»f  the  former  alternative,  in  practical  effect,  is  exclusive  of  further 
nosideratiou  of  a  general  policy.  If  theneeforwani  the  city  must 
my  of  ihut  corporation  any  considerable  portion  of  its  lights,  it 
!au  ucither  buy  others  of  any  one  else,  nor  economically  supply 
liem  itself  J  for  the  whole  field  of  such  a  city  is  ordinarily  none  too 
lai^  to  warrant  installation  of  a  plant,  either  by  private  capital 
M  by  the  city,  and,  aft«r  the  final  surrender  of  a  part  of  such  field 
lo  one,  supply  of  light  to  the  remainder  by  another  can  only  be  ac- 
ootDplished  at  Buch  expense  aa  to  make  the  attempt  impracticable. 
In  view  of  these  considerations,  it  is  not  open  to  doubt  that  the 
parties  understood  nud  intended  by  their  contract  that  the  city  must 
be  dependent  on  the  plaintiff  for  all  electric  lighting  which  it,  as 
the  custodian  and  guardian  of  the  public  welfare,  should  deem 
necessary;  hence  that  the  plaintiff  bound  itself  to  furnish  all  so 
necessary,  at  least  within  reasonable  requirements.  A  construc- 
tion that  the  company  was  to  furnish  only  so  many  lights  and  at 
mch  places  as  it  chose  must  proceed  upon  the  assumption  that  the 
city  intended  to  abrogate  its  power  to  perform  its  public  duty, — 
an  assumption  not  to  be  adopted  except  in  an  entirely  clear  case. 
Nor  can  it  be  doubted  that  this  agreement  by  the  plaintiff  to  fur- 
nish such  lights  as  the  city  might,  in  reason,  deem  necessary  and 
demand,  lay  at  the  very  foimdation  of  the  promise  by  the  latter  to 
pay  ihe  price  therefor.  If  the  city  must  buy  of  the  company  those 
lights  already  installed,  it  cannot  practically  or  economically  obtain 
elsewhere  others  which  it  may  deem  necessary ;  while,  on  the  other 
hand,  if  absolved  from  duty  to  purchase  any  from  plaintiff,  it  is 
mnch  more  feasible  for  the  city  either  to  offer  a  contract  tu  otJier 
parties,  or  to  erect  a  plant  of  ita  own.  It  is  not  conceivable  that  the 
parlies  in  a  cx>ntract  like  this  intended  or  understood  merely  that 
the  furnishing  of  each  lamp  should  be  the  sole  consideration  of  the 
promise  to  pay  the  contract  price  thereof.  That  would  not  ac- 
complish at  all  its  main  purpose,  namely,  to  supply  the  city  with  a 
■yrtem  of  electric  street  lighting  to  satisfy  the  needs  of  the  public. 
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To  this  end,  the  placing  of  lamps  when  and  where  needed  is  quik 
as  essential  as  aupplying  an  electric  current  to  those  which  are 
placed,  and  is  quite  as  surely  the  consideration  of  the  promise  to 
pay.    It  is,  too,  quite  incapable  of  compensation  in  damages  or  br 
deduction;  for  no  one  can  tell  how  much  the  contract  price  wa: 
enhanced  in  consideration  of  the  duty  to  install  lights  where  de- 
manded, and  the  injury  to  the  city  cannot  be  measured  by  monev. 
Thus  the  plaintiff  stands  before  the  court  convicted  of  failure  to 
perform  the  service  which  the  parties  agreed  should  arouse  the  dutj 
of  <lefeudant  to  make  the  payments  sou^t  to  be  enforced.    Gen- 
erally speaking,  no  rule  of  law  is  more  elementary  or  better  settled 
than  that  one  cannot  recover  the  contract  price  when  he  has  not 
performed  the  precedent  contract  consideration  material  to  the 
contract  purpose,  and  not  measurable  in  damages.    Ellen  v.  Topp, 
■20  T-aw  J.  Exch.  241 ;  Graves  v.  Legg,  23  Law  J.  Exeh.  228;  Bo^ 
inson  v.  Brooks  (C.  C),  40  Fed.  525;  Doom  v.  Hubbard,  41  Wi*. 
408;  Hardware  Co.  v.  Berghoefer,  103  Wis.  359,  364,  79  N.  W. 
564;  Coorsen  v.  Ziehl.  103  Wis.  381,  384,  79  N.  W.  562.    This 
rule  has  its  modifications,  arising  out  of  conduct  of  the  defendanf 
upon  which  can  be  predicated  an  assumption  of  acceptance,  cod- 
aeiit,  or  waiver.    When  this  exists,  so  that  the  plaintiff  has  pa/ttJ 
with  its  property  or  service  upon  the  justifiable  belief  that  it  v 
voluntarily  received  by  the  defendant  as  satisfying  the  contract,  itf 
latter  will  not  bo  permitted  to  defend  on  the  ground  of  imperfw 
f  ions  or  differences  which  it  might  have  detected  and  made  basis  of 
refu-sal  before  receiving  the  benefit,  or  permitting  plaintiff  to  suffer 
the  loss.    Locke  v.  WiilMmson,  40  Wis.  377 ;  Monroe  WatervrOfif 
Co.  V.  CUy  of  Monroe,  110  Wis.  11,  21,  85  N.  W.  685 ;  BoaiwiA  f- 
Insiirance  Co.  (decided  herewith),  89  N.  W.  538.     This  caw  «■ 
however,  barren  of  any  such  circumstances.     The  city  waiteo  ' 
reasonable  time  (some  three  months)  after  demanding  the  addi- 
tional lights,  until  plaintifiTs  purpose  not  to  furnish  them  becsnw 
clear,  paid  for  the  lights  actually  furnished  meanwhile,  and  then 
notified  plaintiff  that  it  would  no  longer  accept  or  pay  for  ligk^ 
furnished  by  it.     It  did  not  accept  any  further  service,     Trufi 
street  lights  continued  to  burn,  but  not  with  the  city's  consent,  aiJ 
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without  any  power  on  its  part  to  prevent  them.  Clearly^  there- 
fore, the  plaintiff  has  not  performed  the  lighting  contract  on  its 
part  during  the  period  covered  hj  the  bills  sued  on,  and  the  city  has 
not  accepted  or  voluntarily  received  any  of  the  benefits  thereunder, 
upon  which  its  promise  to  pay  depends;  and  a  complete  defense 
was  set  up  and  proved  against  the  plaintiff's  cause  of  action  at  law, 
80  that  it  ivas  not  entitled  to  recover,  and  judgment  dismissing  the 
complaint  would  have  been  proper. 

The  defendant  in  this  case  further  contends  that  by  reason  of 
plaintifiPs  breach  the  principal  purpose  of  the  lighting  contract  had 
been  defeated,  and  the  plaintiff  had  conclusively  declared  its  pur- 
pose not  to  be  bound  thereby  as  to  one  of  the  essential  elements, 
whereby  the  city  had  a  right  to,  and  did,  treat  the  contract  as 
abandoned,  and  finally  terminated  it  by  its  resolution  and  notice 
of  November  7,  1899.    The  right  of  one  party  to  terminate  a  con- 
tinuing contract  upon  substantial  breach  of  its  essential  elements 
by  the  other,  often  inaccurately  called  "  rescission,'^  is  one  which 
has  been  treated  in  cases  without  number,  both  English  and  Ameri- 
can, and  with  extreme  refinement  and  technicality.    Many  of  those 
cases  are  collated  in  a  note  to  Railroad  Co.  v.  Richao'ds  (111.)?  30  L. 
R.  A.  33  (s.  c.  38  N.  E  773)  ;  and  the  subject  has  been  treated  in 
Norrington  v.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed. 
366 ;  Farmers'  Loan  &  Trust  Co.  v.  City  of  Galesburg,  133  U.  S. 
156,  10  Sup.  Ct.  316,  33  L.  Ed.  573 ;  School  Dist  v.  Eayne,  46 
Wis,  511, 1  N.  W.  170;  Hoffman  v.  King,  70  Wis.  372,  36  N.  W. 
25;  Walsh  V.  Myers,  92  Wis.  397,  402,  66  N.  W.  250.    We  do  not, 
however,  find  it  necessary  to  decide  whether  defendant  has  effect- 
ively terminated  the  contract  in  question,  so  that,  should  plaintiff, 
after  the  notice  of  termination,  install  the  additional  lamps,  it 
woxild  be  too  late.    We  think  defendant  is  foreclosed  from  such 
contention  by  reason  of  its  course  in  this  litigation,  of  which  we 
shall  speak  later. 

It  appears  from  the  foregoing  that  the  plaintiff,  by  reason  of 
nonperformance  of  the  lighting  contract  on  its  part,  was  not  en- 
titled to  recover  at  all  upon  its  cause  of  action ;  hence,  of  course,  a 
judgment  allowing  recovery  upon  certain  conditions  cannot  preju- 
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dice  the  righta  of  the  appellant.  If  not  entitled  to  recover,  it  cannot 
be  injured  by  placing  conditions  upon  the  privily  of  recovery. 
So,  as  to  that  part  of  thi?  judgment  which  provides  that  opon  boiy- 
ing  wires  and  giving  new  bond  within  four  months  after  notice  of 
the  entry  of  judgment,  it  may  recover  the  sum  sued  for,  without  in- 
terest and  without  costs,  the  appellant  has  no  jnsi  gro\uid  of  com- 
plaint ;  and,  were  that  all  of  the  judgment,  we  should  feel  bound  to 
affirm.  But  that  is  not  all  of  the  judgment.  There  is  in  addition 
a  mandatory  decree  for  specific  performance  of  two  of  the  dulies 
assumed  by  the  plaintiff  under  the  ordinance,  namely,  the  ibiEr  to 
bury  that  part  of  its  wires  apecilied  in  the  urdinance  of  October  S, 
1899,  and  to  give  a  bond,  not  in  accordance  with  the  demand  of  the 
resolution  of  August  1,  1899,  but  in  complete  accordance  with  the 
original  franchise  ordinance.  We  have  already  pointed  ont  that 
the  burying  of  the  wires  and  the  giving  of  a  bond  conditi'Wied  89 
demanded  on  August  1,  1899,  are  neither  at  all  germane  to  the  elec- 
tric lighting  contract  upon  which  the  suit  is  brought.  It  is  an  in- 
teresting question  whether  a  city,  having  secured  for  the  beaeGl  of 
its  citizens,  constituting  a  part  of  the  public,  certain  agreemeuti  a 
a  condition  of  the  granting  of  a  franchise  on  behalf  of  the  State, 
may  maintain  an  action  in  a  court  of  equity  for  s])eciflc  enforce- 
mentof  those  agreements.  The  subject  is  learnedly  discussed,  and  an 
affirmative  conclusion  reached,  in  Cily  of  Bwlington  «.  BvrHngton 
Water  Co.,  SG  Iowa,  266,  53  N.  W.  246;  and  mandamus  waaauj- 
taincd  in  Slate  v.  JanesvUh  St.  Ey.  Co.,  87  Wis.  72.  57  N.  W- 
970,  32  L.  R.  A.  759,  41  Am.  St.  Rep.  23.  But  in  this  ease  » 
obstacle  lies  at  the  threshold  of  considering  and  deciding  that  qu«- 
tion.  That  relief  is  sought,  not  by  an  original  suit  in  equity,  hiitbT 
way  of  counterclaim  to  a  simple  action  at  law  for  the  recovervaf 
money  upon  a  contract  which  happens  to  be  contained  in  the3*i« 
writing  as  that  which  grants  the  franchise  and  imposes  the  wniii' 
tions  upon  it.  As  we  have  already  said,  breaches  of  the  conditions 
which  relate  only  to  the  franchise  can  constitute  no  defense  againsl 
the  duty  of  the  city  to  pay  for  the  electric  light  which  it  agreeJ  W 
purchase.  They  affect  only  the  right  of  the  plaintiff  to  eontinoeti) 
use  the  public  streets  for  carrying  on  its  business  of  manufacturii^ 
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and  selling  such  lights  and  so  long  as  the  State  chooses  to  allow  that 
franchise  to  continue^  and  the  contracting  company  does  furnish 
the  lights  as  agreed,  the  duty  of  the  city  to  pay  therefor  is  not  di- 
minislied  or  in  any  wise  affected  by  the  breaches  of  those  conditions 
or  agreements,  unless,  indeed,  there  should  thereby  arise  a  money 
injury  to  the  city,  for  which  it  might  be  entitled  to  bring  suit,  and 
therefore  might  coimterclaim  to  diminish  or  defeat  the  plaintiff's 
money  recovery.    From  the  earliest  adoption  of  our  Code  authoriz- 
ing counterclaims,  it  has  been  held,  in  pursuance  of  former  New 
York  decisions  inhering  in  the  statute  when  adopted  by  us,  that 
a  demand  may  be  pleaded  as  counterclaim  only  when,  if  estab- 
lished, it  would  in  some  way  qualify  or  defeat  the  judgment  to 
which  the  plaintiff  would  otherwise  be  entitled.    Dietrich  v.  Koch, 
35  Wis.  618 ;  HecJeman  v.  SwaHz,  55  Wis.  173,  12  N.  W.  439  j 
Weaiherhy  v.  Meiklejohn,  66  Wis.  73, 13  K  W.  697.    Now,  here 
it  is  apparent  that  quality  does  not  exist.    It  is  entirely  consistent 
that  the  plaintiff,  if  it  had  fulfilled  its  lighting  contract,  might  be 
entitled  to  recover  the  full  contract  price,  and  yet  be  under  an  ob- 
ligation to  perform  certain  of  the  other  conditions  contained  in  the 
same  ordinance,  pertaining  to  the  franchise  aspect  thereof.    If  it 
\?ere  conceded  that  the  defendant  city  might  maintain  a  bill  in 
equity  to  specifically  enforce  the  contract  to  bury  wires,  that  would 
in  no  wise  defeat  or  qualify  the  right  of  the  plaintiff  to  its  money 
judgment.    Hence  it  seems  clear  that,  as  to  the  two  conditions  or 
agreements  made  the  subject  of  a  decree  of  specific  performance  in 
this  action,  the  defendant  could  not  interpose  a  counterclaim  for 
such  result,  even  if  it  might  maintain  an  independent  suit  for  the 
same  relief.    So  far,  therefore,  as  the  judgment  before  us  contains 
a  mandatory  decree  requiring  the  plaintiff  absolutely  and  not  in  the 
alternative,  to  bury  wires  and  give  bond,  it  is  erroneous,  to  the  hurt 
of  the  plaintiff.    Hence  we  conclude  the  judgment  must  be  modi- 
fied by  eliminating  that  portion  decreeing  specific  performance  of 
these  obligations. 

In  sustaining  the  rest  of  the  judgment,  which  gives  plaintiff  a 
money  recovery  on  conditions,  when  it  is  entitled  to  no  recovery  at 
all,  a  word  of  explanation  or  interpretation  seems  necessary.    In 
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the  couiiteiclaiiii  the  defendant  seta  up  past  breaches,  and  threat- 
ened contimiauce  uf  breaches,  of  the  contract,  including  tho^ 
-which  we  have  held  not  germane  to  the  cause  of  action  stated  m 
the  complaint,  and  uldo  the  refusal  to  install  lights,  which  we  have 
held  to  be  geriiiaiu'.  It  substantially  offered  that,  if  the  court  con- 
cluded that  the  contract  had  not  been  effectively  terminated  and 
rescinded,  the  city  was  willing  to  continue  it  upon  condition  that  all 
the  refusals  to  abide  its  terms  were  abandoned  by  the  plaintiff,  aini 
to  pay  such  sum  as  it  ou^t  to  pay  for  any  lights  which  had  befn 
furnished.  It  prayed  variety  of  equitable  relief,  in  the  form  of 
injunction  both  prohibitory  and  mandatory,  and  in  the  form  of 
speciSc  performance.  The  glaring  error  in  the  judgment,  wMch 
we  have  already  pointed  out,  was  the  granting  of  absolute  specific 
performance  of  dntifs  having  no  relation  to  the  cause  of  action 
stated  in  the  complaint.  The  refusal  of  eome  form  of  equitable 
relief  with  reference  to  the  failure  of  the  plaintiff  to  install  addi- 
tional street  lights,  if  erroneous,  was  prejudicial  only  to  the  de- 
fendant ;  hence  not  to  be  supplied  upon  the  plaintiff's  appeal  We 
must,  however,  construe  the  judgment  as  taking  the  defendant  at 
its  word,  and  decreeing  that  the  rescission  or  termination  of  the 
contract,  if  accomplished,  is  abandoned  by  the  city;  that  the  con- 
tract stands  in  full  force  against  both  parties;  that  plaintiff,  doi 
being  legally  entitled  to  recover  any  sum  upon  the  atreet-liglitiiig 
contract,  should  yet  recover  a  somewhat  arbitrary  sam  when  and 
if  it  repaired  certain  omissions;  and  that  its  failure  to  repair  sai'li 
past  omissions  shall  merely  result  in  loss  of  the  specified  mon^ re- 
covery. Thus  viewed,  the  judgment,  at  worst,  erroneously  denied 
only  rights  claimed  by  the  defendant,  eiicept  as  it  decreed  specific 
performance.  Its  spirit  was  to  relieve  against  the  rescission  claimed 
by  the  defendant,  whom  we  consider  to  have  assented  thereto  by  not 
appealing.  Its  plan,  also,  was  to  allow  plaintiff  a  reasonable  fli> 
portnnity  after  its  rights  were  determined  to  perform  the  condi- 
tiona  whereby  it  ''hnuld  earn  the  money  recovery.  Bnt  those  ^te 
never  have  been  correctly  determined ;  hence  we  deem  it  but  equit- 
able that  the  appellant  should  still  have  the  four  months,  after  fiml 
entry  of  corrected  judgment,  to  perform  the  conditions  imposed. 
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We  therefore  shall  reverse  and  remand,  with  directions  to  enter  a 
new  judgment  omitting  tlie  erroneous  portion,  instead  of  modify- 
ing tlie  judgment  here  as  of  its  original  date. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direc- 
tions lo  enter  judgment  to  the  same  effect  as  before,  excepting  the 
positive  command  therein  contained  for  specific  performance  of 
certain  contract  provisions. 


Opinion  of  Babdelen,  J.  (concurring)  : 

1  fully  concur  in  the  result  reached  in  thifl  ease.     It  Wfl9  not 
found  necessary  to  determine  whether  the  action  taken  by  the  city 
waa  effectual  to  constitute  a  rescission  of  its  lighting  contract.     It 
Attempted  not  only  to  rescind  the  contract  for  lighting,  but  alao  to 
put  an  end  to  its  franchise  to  use  the  streets.     As  regards  its  at- 
fanipt  to  oust  the  company  of  its  franchise  rights,  granted  to  it  by 
Ihe  city  as  the  agent  of  the  State,  its  action  is  held  nugatory.    That 
power  rests  in  the  State  alone.     The  city  claimed  the  right  to  re- 
scind the  lighting  contract.     That  right  is  said  to  have  been  based 
upon  the  refusal  of  the  company  to  install  some  half  a  dozen  incan- 
descent lights  ordered  by  the  city.    This  refusal  arose  from  a  claim 
oy  the  company  that  the  second  contract  superseded  the  first,  to  the 
extent  that  further  incaudesoent  lights  could  not  be  required  by  the 
city.    There  was  no  claim  that  the  company  had  abandoned  its  con- 
tracts, or  was  seeking  to  avoid  their  obligations,  only  in  the  respect 
juat  mentioned.     The  dispute  was  bona  fide,  and  the  claim  of  the 
company  had  some  elements  of  plausibility.    In  such  a  case  I  very 
ranch  doubt  the  power  of  either  party  to  effectually  terminate  the 
contract  by  a  mere  declaration  to  that  effect.     But  even  if  that 
power  exists,  imder  the  facta  here  presented,  the  court  should  be 
«low  to  uphold  it.     The  language  of  the  Supreme  Court  of  the 
United  States  In  Rutland  Marble  Co.  v.  Ripley,  10  Wall.  339,  is 
quite  applicable: 

"Th«i  one  psjty  to  an  executory  contract,  partly  exccutal,  lias  violate*!  hi» 
•"WffmcnU,  ia  generftlly  no  suiflpietit  reason  for  a  decrpe  by  a  court  of  equity, 
It  Ui«  Bait  of  tie  other  party,  Inat  the  eontraet  shall  be  annulled."  See  Lun- 
'"M  0.  fianMH,  U7  111.  504.  36  N.  E.  741;  ifiwnj;  Co.  o.  Brieooe  (C.  C),  47 
frt.  STB, 
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Again: 

"It  U  not  e*ei7  partial  neglect  or  refiual  to  comply  witli  aome  of  the  t«niu 
of  a  contract  bf  one  party  which  will  entitle  the  other  to  abandon  the  con- 
tract at  once.  In  order  to  justify  an  abandonment  of  it,  ajid  of  the  proper 
remedy  growing  out  of  it,  the  failure  of  the  opposite  paiijy  must  be  a  total  ooe, 
Ibe  object  of  the  contract  must  have  been  defeated  m:  renden.-d  unattainable 
by  ths  mi^'onduct  or  default."    Selbg  v.  Butoli^ttotk,  4  OilnuLn,  319. 

Another  element  eutering  into  the  question  of  rescission  is  tliat 
the  parly  rescinding  must,  bo  far  as  possible,  put  the  opposite  party 
in  his  original  position.    In  continuing  contracts  this  is  frequently 
impossible,  and  hence  the  courts,  when  there  are  bona  &de  dis- 
putes, often  say  that  the  injured  party  must  ctHne  into  court  be- 
fore the  rescission  can  become  effectual.    A  declaration  of  resell 
sion  may  become  the  basis  for  the  court  to  declare  it,  but  it  is  not 
always  the  case  that  the  party  himself  has  die  right  of  absolute 
rescission.     The  courts  recognize  the  distinction  between  executed 
and  executory  or  continuing  contracts  in  this  regard,  and  it  is  one, 
I  think,  the  city  should  have  in  mind  in  its  future  dealings  with  the 
company.    The  right  of  rescission  at  law  usually  reets  upon  such  a 
rtjfiiHal  of  the  one  party  to  perform  as  entitles  the  other  to  believe 
the  contract  has  been  abandoned.     Such  was  the  case  of  School 
Diai.  V.  llayne,  46  Wis.  511,  1  N.  W.  170.    When  the  matter  gets 
into  a  court  of  equity,  the  court  may  or  may  not  decree  a  rescission, 
according  to  the  equity  of  the  case,  and  may  even  relieve  from  for- 
feiture when  the  justice  of  the  case  demands,  as  in  Gates  v.  Parmly, 
93  Wia.  994,  66  N.  W.  253,  67  N.  W.  739.    While  the  default  of 
the  company  may  be,  as  held  in  this  case,  sufficient  to  prevent  a  re- 
covery of  periodical  payments  due  on  the  contract,  it  does  not  neces- 
sarily follow  that  the  city  may  consider  the  contract  at  an  eai. 
If  its  remedy  at  law  is  not  deemed  adequate,  its  rights  may  be 
protected  and  enforced  in  the  forum  of  equity,  either  by  a  decree  of 
rescission  or  specific  performance. 


Marshall,  J.: 

I  concur  ia  the  foregoing  opinion  by  Mr.  Justice  Bakdber. 
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Other  Cases  Relative  to  Contracts  for  Electric  Lighting. 

1.  Contra«t  -vrith  Tlllas®  from  year  to  year;  what  coiuititiites 
aewaL — In  the  caae  of  BoweU  Elect.  L.  d  P,  Go,  v.  Village  of  Howell,  92 
X.  W.    (Mich.)    940,  the  village  of  Howell   contracted  with   the  plaintiflf 
for  lighting  its  streets  for  a  term  of  five  years;  at  the  expiration  of  the  term 
a  new  contract  was  made  for  a  term  of  one  year.    No  new  contract  was  there- 
after made,  but  the  company  continued  to  furnish  lights  which  was  paid  for 
at  the  rate  specified  in  the  contract.    Subsequently  the  village  trustees  passed  a 
n^olution  stating  that  they  would  not  be  bound  further  by  lights  furnished, 
and  directing  the  company  to  cease  lighting.    The  plaintiff  contended  that  the 
furni.^hing  of  light  after  the  expiration  of  the  annual  contract,  and  its  accept- 
ance by  the  village,  bound  the  village  for  another  year.    The  court  held  that 
there  wsm  no  renewal  of  the  contract  by  such  acceptance  and  that  the  village 
was  not  bound. 

2.  Power  of  atiimiolpal  board  to  ooatraot  for  Uskt|  ooAtraet  for 
term  of  tma  yoami  ezclvslTo  priTllege. — ^In  the  case  of  Beid  v.  Trow- 
bridge  J  78  Miss.  542,  29  So.  167,  the  mayor  and  board  of  aldermen  of  the  city 
of  Vicksburg  directed  a  contract  for  street  lighting  to  be  made  with  the  Vicks- 
burg  Bail  road.  Power  and  Mfg.  Co.,  to  run  ten  years  from  its  date.     The 
appellants  filed  their  bill  in  chancery  to  enjoin  the  execution  of  the  contract 
for  the  following  causes:   (1)  Under  the  act  of  March  10,  1888,  the  city  could 
not  make  such  a  contract  except  after  submitting  it  to  the  qualified  voters; 
(2)  if  this  is  not  true,  then  it  must  have  advertised  for  bids;    (3)  it  guar- 
anliea  a  special  levy  of  taxes  to  meet  the  obligations  incurred;   (4)  it  is  un- 
reasonable and  oppressive;    (5)  it  grants  an  exclusive  right;   (6)  it  was  en- 
t«T«d  into  for  the  purpose  of  making  an  appropriation,  and  giving  the  aid  of 
the  city  to  the  street  railway  company;    (7)   in  awarding  the  contract,  the 
council  acted  arbitrarily,  without  exercising  any  discretion  whatever,  which 
made  it  illegal;  (8)  the  company  suppressed  a  contemplated  bid  for  the  con- 
tract. 

It  was  held  by  the  eourt  (as  indicated  in  headnote  to  case  as  reported  in  29 

fck).  167): 

(a)  Vicksburg  city  charter  enacts  that  the  board  of  mayor  and  aldermen 
^hall  not  make  contracts  exceeding  a  certain  amount,  for  work  on  public 
streets  or  public  buildings,  without  advertising  for  sealed  bids,  and  that  cer- 
^in  additicmal  powers  may  be  exercised  by  such  board,  "by  ordinance  and 
resolution,"  at  ''regular  or  special  meeting."  Acts  1886,  p.  694,  gives  the  board 
additional  power  "to  provide  for  the  lighting  of  said  city  by  electric  lights  or 
other  methods."  Held,  that  electric  lighting  was  not  to  be  regarded  as  relating 
to  work  on  public  streets  or  buildings,  and  the  board  might  pass  ordinance  for 
electric  lighting  without  advertising  for  bids. 

(^)  Act  March  10,  1888,  sec.  1,  appointing  a  commission  with  power  to 
coTitract  with  electric  lighting  companies  for  lights  for  public  use,  and  pro- 
viding that  the  power  granted  should  extend  to  incorporated  cities,  the 
authorities  of  which  should  make  such  contracts  after  submitting  them  to  the 
voters,  '"unless  otherwise  provided"  by  the  charter  of  any  such  city,  does  not 
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■pplf  to  or  modi^  Vickaburg  ritj  charter,  since  sueh  diartw.  a»  UMndrd  ly 
Arts  1896,  p.  noA,  RivcB  its  raunipipal  board  power  to  provide  for  eltuHnc  li^ 
ing  by  ordinance,  and  is  therefore  "otherwise  provided.'' 

(c)  A  contract  bjr  a  eity  for  the  lighting  of  it*  streets  (or  a  period  of  U 
years  was  nnt  invalid  as  for  an  unreaiwinable  time. 

(d)  A  pontract  by  a  city  for  the  electric  lighting  of  its  streets  for  a  perM 
of  10  years  by  a  corporation  was  not  contrarj-  to  Const.  *ee.  183,  (ortiijiinKi 

'cipality  to  make  appropriatioD  or  loan  its  credit  to  any  corporatiML 

(e)  A  contrort  by  a  city  for  the  lighting  of  its  streets  for  a  period  of  II 
years  was  not  void  a.s  conferring  an  excluaive  privilege. 

tf)  The  objection  that  a  contract  by  a  city  for  the  lighting  of  its  stmlt 
was  void.  Hs  being  exclusive,  could  only  be  invoked  by  the  city  or  *  paity 
making  Hpplication  for  privileges. 

(5)  A  taxpayer  cannot  object  to  a  provision  for  a  special  levy  in  «  atf* 
contract  for  electric  lighting  until  it  is  shown  to  be  a  damage  to  him  If 
being  in  excess  of  the  charter  limitations  aa  to  total  levy. 

3.  MnnielpBl  oontrBot  for  atreet  lighting  nnder  Hew  Janar 
■tstate.—  In  Ihc  case  of  Plati  i:  City  of  EngU-imnd,  tl8  N.  J.  Law,  Ml,  H 
Atl,  230,  the  city  council  of  Englewood  pascied  an  ordinance  confirming  ■ 
tract  with  the  Gas  &  Electric  Company  of  Bergen  county  (or  lighting  tk 
streets  of  the  city,  and  binding  th(  city  to  pay  a  specified  price  therefor,  S««t 
not  BUbmittett  u>  the  mayor;  and  it  va  held  that  the  <»n(rtrt 
was  invalid.    The  court  said: 

'■The  illegality  allied  with  respect  to  the  action  ol  the  common  otwwJ, 
that  has  been  certified,  ia  that  it  was  not  submitted  to  the  consideration  o'U< 
mayor  of  the  city.  The  motion  of  August  7,  1900,  was  merely  preliDiiiu>7, 
and  within  the  power  of  the  council  alone,  but  as  to  the  attempt  10  m«t(  • 
contract  on  September  4,  1900,  the  objection  taken  is  fatal.  The  city  of  £n^ 
wood  was  incorporated  by  chapter  40  of  the  PuWic  Laws  of  ISfiH  ( P.  U  p-  Til, 
and  is  governed  by  chapter  52  of  the  Public  Laws  of  that  year  1  P.  U  p-  * !■ 
By  section  15  of  the  act  last  eil*d,  it  is  provided  that  every  ordinanM  or  re*- 
lution  passed  by  the  common  council  shall,  before  it  takes  effect,  he  ptttmtA 
duly  certified  by  the  city  clerk,  to  the  mayor,  who,  if  he  approves  il,  ^ 
sign  it,  and  if  he  doea  not  approve  it  shall  return  it,  with  his  objection!,  l^  "" 
clork,  within  five  days  after  tba  presenting  thereof,  and,  in  cax  of  »uch  renn. 
then  only,  if,  on  reconsideration,  it  ehaU  pass  the  common  council  by  a  volt*' 
two-thirds  of  all  the  raeinbers,  shall  it  take  effect  notwithstanding  such  * 
jections.  It  is  too  plain  for  contrary  argument  that  a  contract  bindinj^  "> 
city,  auch  as  was  attempted  to  be  made  in  the  present  case,  can  only  be  kpl 
if  effected  by  an  ordinance  or  resolution  duly  presented  to  the  mayor  ini  * 
consequent  proceedings  prescribed  as  above  recited.  The  contention  (or  t** 
defendants  ia  that  the  resort  to  u  mere  motion  instead  of  a  resolution  loot  '^x 

e  out  of  the  statute.     The  action  taken  was  a  palpable,  but  unsuwssWi 

attempt  to  evade  the  requirement  of  the  law.     The  motion,  when  carrifd,  ^ 

came  a  reaolution  of  the  council.    The  point  has  already  been  ruled  on  io  tti' 

iirt,  under  like  circumstances.     Pierson  v.  City  Council,  61  N.  J,  I«w,  401, 

3Q  Atl.  675.    Furthermore,  the  only  statute  that  would  authorize  suth  ■  W' 
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met  a.a  was  B.tt«mpt(!d  expreBaty  provides  that  it  shall  be  made  by  ordinance 
r  rv«olutioD.      P.  L.   1SQ4.  p.  477." 

4.  Heir  Jersey;  towaahlp  Itglitinc. — In  the  case  of  Mason  «.  Cranbury 
'OK-nahip.  68  N.  J.  Law,  149,  52  Atl.  5G8,  it  was  held  that  under  the  "Act 
occfrning  town^hipa"  (Rev.  Law,  18MB.  p.  372).  the  power  of  a  township 
anunitt.e«  to  provide  for  public  lighting  ia  not  limited  by  the  restriction  coo- 
tinrd  in  -lec.  72  of  buch  act,  to  the  effect  that  a  township  eommittfc  shall  not 
ntCT  into  a  contraet  for  a  public  improvement  or  the  purchase  of  any  prop- 
Tty  for  the  use  of  the  townahip  unleDs  an  uppropriatinn  ban  been  voted  or 
lUthortty  gii'Pti  for  the  issue  of  boniis.  It  wa4  also  held  that  a  contract  for 
ighlin^  vaa  not  void  because  extending  for  a  pciio<l  of  more  than  one  year. 

S,  PeuaayI*ftBi>  •tatnte;  aiiltmiaalaik  of  ordlaauce  ta  chief  IinrKeM 
wt  boroneli. — In  the  case  of  Jones  v.  Schustkill  Lighl,  Heat  rf  Power  Co..  202 
Pk.  Si.  104,  5!  Atl.  762,  it  was  held,  under  the  act  of  May  23,  1893,  providing 
thiLt  every  ordinance  and  resolution  which  shall  be  passed  by  council  flhall  be 
tubniitted  to  the  chief  burgess  of  such  borougli  for  his  approval,  that  a  resolu- 
twn  of  the  council  accepting  the  bid  of  an  electric  light  company  to  light  the 
■lrvet»  tor  n  term  of  years  to  be  presented  to  the  chief  burgess  for  his  approval, 
when  it  is  not  in  pursuance  of  a  general  ordinance  providing  for  the  lighting  of 
the  *treet»,  and  authorizing  contracts  therefor  at  stated  periods.  Evidence  of 
prior  borou^  ordinances  to  prevent  interference  with  Imrough  lighta  and  of 
prior  contracts  for  lighting  for  similar  periods  of  years  is  not  sufficient  to  show 
thai  the  resolution  accepting  the  hid  iu  question  was  in  puTBUaace  of  a.  general 
ordinance  authorizing  sueh  coutracL 
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Atlantic  &  Pacific  Telegraph  Co.  v.  City  of  Philadelphia. 
United  stales;  Bupreme  Court. 

\.  VAUDITT    of    License    tax    upon    TKLBOHAPH    COMPANT;    INTiaSTATE    COM- 

UKBTS. — A  litense  tvf  imposed  llinni  u  telegiapli  company  by  a.  city  to 
wjmpensate  the  city  for  thy  enforcenieilt  of  local  goveroraental  super- 
riiion  of  the  jKileii  and  wires  of  such  compiiny  is  not  obnoxious  to  that 
pTOviaion  of  the  conHti  till  ion  conferring  upon  Congress  the  power  to  regu- 
late inters tittc  commerce.  The  niunicipality  may  malce  the  fee  large 
enough  to  cover  any  reasonable  anticipated  expensed;  it  luiiy  fix  such 
charge  in  advunre  and  need  not  wait  until  the  end  of  the  period  for 
which  the  licenHe  is  granted;  and.  although  it  may  not  aet  arbitrarily 
or  unreasonably,  the  charge  cannot  be  avoided  because  it  subsequently 
appears  that  it  was  somewhat  in  exceaa  of  the  actual  expense  of  super- 

£.  RCASOKABLerrESH  of  ucensb  fekb. — While  it  in  tntc  that  the  rcBsnnnble- 
ness  of  an  ordinance  inipofing  a  license  fee  upon  a  telegraph  company 
is  a  question  for  tb«  court  and  not  the  jury,  especially  where  the  ques- 
tion of  reasonableness  turns  on  the  character  of  the  regulationti  pre- 
wribed.  yet,  when  it  turns  upon  the  reasonableness  of  the  amount  of  the 
license  fee,  it  may  rightly  be  left  for  the  determination  of  a  jury.  Where 
testimony  is  produced  showing  thut  the  actual  cost  of  the  maintenance, 
repair  and  supervision  by  the  company  of  its  lines  during  the  year  for 
which  the  lioenae  fee  was  charged  was  leas  than  one-half  that  charged 
by  Ihe  city  for  supervision  alone,  and  that  at  first  the  license  fee  per 
milt  of  overhead  wire  was  22,50.  and  of  underground  wire  SI,  and  that 
within  three  years  thereafter  the  charges  in  respect  to  underground  wire 
were  lalcen  away,  and  that,  as  declared  by  the  head  of  the  electiicol  de- 
partneDt,  the  charge  tor  underground  wire  was  so  taken  away  for  the 
purpose  of  inducing  the  removal  of  overhead  wires  and  placing  them 
ill  under  ground,  the  court  erred  in  withdrawing  the  cat*  from  the  jury, 
la  view  of  such  testimony  the  jury  might  have  come  to  the  conclusion 
that  the  charge  was  not  made  aimply  to  meet  the  expenses  of  supervision, 
but  rather  to  make  a  charge  so  burdensome  as  to  compel  the  company 
lo  remove  its  wires  from  poles  and  place  them  in  conduits. 
VOL,  VIII — 24 
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AtUntie  ft  Kuriflc  Telcgrnph  Co.  v.  Qtj  of  PbiUddphia. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eaaten 
District  of  Petmsjlvaaia,  to  review  a  judgment  for  the  plaintiff 
in  an  action  to  recover  license  fees  imposed  b;  the  city  of  Phila- 
delphia upon  a  telegraph  company. 

Decided  Juue  1, 1903 ;  reported  180  U.  S.  160,  23  Sup.  Ct.  817.    , 

Statement  by  Mr.  Justice  Bbbwbb  : 

This  actioQ  was  eommuiMd  in  tlw  CMnmon  Picas  Court  of  FtiiUddpluk  ot 
December  31,  1891,  to  recover  the  sum  of  13,716  u  liceoM  fee*  alleged  to  t> 
due  the  citjr  for  th«  six  preeedjng  ymn.  The  esse  was  remoTed  br  the  de- 
fendant to  the  Circuit  Court  of  the  United  Sutes  for  the  Easteni  District  o( 
PeDDsylvania.  A  trial  was  had  before  the  court  and  %  jury,  which  reeolted 
in  a  verdict  and  judgmcat  for  the  plaintiff  for  a  part  of  the  anm  daiaei, 
which  judgment  was  thereafter  reversed  hj  the  Circuit  Court  of  Apptak.  X 
second  trial  wu  lukd  in  April,  IMl,  before  the  court  and  a  jury,  whicb  re- 
sulted in  a  verdict  and  judgment  (or  the  full  amouDt  claimed,  with  ialemL 
From  utAi  judgment  the  case  was  brought  to  this  court  directly  on  writ  of 
error,  on  the  ground  that  it  Involved  the  construction  and  application  of  U>t 
ConatituiioD  of  the  United  States;  that  the  action  was  brought  to  namt 
from  Che  telegraph  company  certain  license  charges  imposed  by  the  (it) 
which  the  company  claimed  the  city  had  no  right  or  power  to  impose,  for  tin 
reason  that  it  was  a  regulation  of  cotumeroe  between  the  State*. 

John  F.  DiOon,  H.  B.  OiU,  Silaa  W.  Pettit,  George  E.  Feoms. 

Rush  Taggart,  Htnry  Z>.  Estabrook,  and  Brovm  <£  Weiit,  tot 
plaintiff  in  error. 

John  L.  Kinsey  and  Jamet  Alcorn,  for  defendant  in  error. 

Mr.  Justice  Bbbw^c  delivered  the  opinion  of  the  court: 
The  question  presented  is  ae  to  the  validi^  of  the  chai^  im- 
posed by  the  ordinances  of  the  city  of  Philadelphia  upon  the  de- 
fendant (plaintiff  in  error),  a  corporation  engaged  in  intersUte 
commerce.  Few  questions  are  more  important  or  have  been  more 
embarrassing  than  those  arising  from  the  efforts  of  a  State  or 
its  municipalities  to  increase  their  revalues  by  exactions  from  j 
corporations  engaged  in  carrying  on  interstate  conmierce.     Theie      I 
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lure  been  many  casea,  in  whose  decision  some  propositions  have 
been  adjudicated  so  often  as  to  be  no  longer  open  to  diacusBion. 

First.  As  said  by  Mr.  Justice  BaADLEY,  speaking  for  the  court, 
in  Bobbins  v.  Shelby  County  Taxing  Dist.,  120  U.  S.  489,  493, 
80  L.  Ed.  694,  696,  1  Inters.  Com.  Kep.  45,  46,  7  Sup.  Ot  Eep. 
593,  593: 

"The  Constitution  of  the  I'nited  Statss  having  given  to  Congreas  the  power 
to  regulate  connuerce,  not  odI;  with  foreign  nations,  hut  among  the  eeveral 
Stated,  that  power  \%  necessarily  excluaive  whenever  the  auhjects  of  it  are 
ntibnal  in  their  character,  or  admit  only  of  one  uniform  system  or  plan  of 
regulation." 

In  addition  to  the  many  cases  referred  to  by  him,  the  following 
enbseqiient  decisions  may  also  be  cited :  Fargo  v.  Michigan, 
121  IT.  S.  230,  246,  svh  nom.  Fargo  v.  Stevens,  30  L.  Ed.  888, 
894,  1  Inters.  Com.  Rep.  51,  7  Sup.  Ct.  Eep.  857;  Philadelphia 
£  S.  Mail  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326,  336,  346,  30 
L.  Ed.  1200,  1201,  1205,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118;  Western  U.  Teleg.  Co.  v.  Pendleton,  122  U.  S.  347, 
357,  30  U  Ed.  1187,  1189,  1  Inters.  Com.  Rep.  306,  7  Sup.  Ct. 
Rep.  1126;  Bomnan  v.  Chicago  £  N.  W.  R.  Co.,  125  U.  S.  465, 
*97,  31  L.  Ed.  700,  711,  I  Inters.  Cora.  Rep.  823,  8  Sup.  Ct. 
Rep.  689,  1062 ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  648, 
32  L.  Ed.  311,  314,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380;  Asher  v.  Texas,  128  U.  S.  129,  131,  32  L.  Ed.  368,  369, 
2  Inters.  Com.  Kep.  241,  9  Sup.  Ct.  Rep.  1 ;  Stouievhurgh  v. 
Etnnick,  129  U.  S.  141,  148,  32  L.  Ed.  637,  639,  9  Sup.  Ct.  Rep. 
256;  teisy  v.  Hardin,  135  U.  S.  100,  110,  34  L.  Ed.  128,  133,  3 
Inters.  Com.  Rep.  36,  10  Sup,  Ct.  Rep.  681 ;  Lyng  v.  Michigan. 
135  r.  8.  161,  34  L.  Ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct.  Rep.  725;  McCaU  v.  California,  136  U.  S.  104,  109,  34  L. 
Ed.  391,  392,  3  Inters.  Com.  Rep.  181,  10  Sup.  Ct,  Rep.  881 ; 
He  Uahrer,  140  U.  S.  545,  555,  sub.  norn.  Wilkerson  v.  Rahrer, 
36  L.  Ed.  572,  574,  11  Sup.  Ct.  Rep.  865;  Crutcher  i:  Ken- 
ii^lcy.  141  U.  S.  47,  58,  35  L.  Ed.  649,  652,  11  Sup.  Ct.  Rep. 
851 ;  Brendan  v.  Titusville,  153  U.  S.  289,  304,  38  L.  Ed.  719, 
723,  4  Inters.  Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829;  Interstate 
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Commerce  Conumesion  v.  Brimson,  154  TJ.  S.  447,  471 
Ed.  1047,  1055,  4  Inters.  Com.  Rep.  545,  14  Sup.  Ci.  Rep.  113»i 
VnUed  states  v.  E.  C.  Knight  Co..  156  U.  S.  1,  21,  39  L.  Ed.  33S, 
832,  15  Sup.  Ct.  Rep.  249;  Scfwlleiiherger  v.  Petut3t/lcaai»,  111 
tJ.  S.  1,  43  L.  Ed.  49,  18  Sup.  Ct  Rep.  757;  Addyaton  Pipe4 
Steel  Co.  r.  United  States,  175  U.  S.  211,  44  I*  Ed.  13^  » 
Sup.  Ct.  Rep.  96;  Stockard  v.  Morgan.  185  U.  S.  27,  46  L.  Si 
785,  22  Sup.  Ct.  Rep.  576. 

Second.  No  State  can  compel  a  par^,  individual  or  eoi 
tion  to  pay  for  the  privilege  of  engaging  in  interstate 
Oloucester  Ferry  Co.  v.  PeMiaylvania,  114  U.  S.  196,  211,  291. 
Ed.  158,  164,  1  Inters.  Com.  Rep.  382.  5  Sup.  Ct.  Bep.  8M; 
Pickard  v.  PvUman  Southern  Car  Co.,  117  U.  S.  34,  2»  L  Ei 
785,  6  Sup.  Ct.  Rep.  635;  Bobbins  v.  Shelby  CoiuUy  TejMS 
Dist.,  120  U.  S.  489,  30  L.  Ed.  694,  1  Inters.  Com.  Rep.  45.  7 
Sup.  Ct.  Rep.  592;  Fargo  v.  Michigan,  121  U.  S.  230,  246,  mi. 
nom.  Fargo  v.  Stevena,  30  L.  Ed.  888,  894,  1  Inters.  Com.Bfifi 
51,  7  Sup.  Ct  Rep.  857;  Philadelphia  d-  t>.  Mail  S.  S,  Co-t. 
Pennsylvania,  122  U.  S.  326,  336,  .30  L.  Ed.  1200,  1201,  Sla- 
ters. Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118;  Leloup  v.  PwUf 
Mobile,  2  Am.  Electl.  Cas.  79,  127  TJ.  S.  640,  645,  32  L.  EiSll, 
!  Intara.  Com.  Rep.  134,  8  Sup.  Ct  Rep.  13S0;  AiAet  t. 
Texas,  128  U.  S.  129,  32  L.  Ed.  368,  2  Inters.  Com.  Rep.  Sti, 

9  Sup.  Ct.  Rep.  1;  Lyng  v.  Michigan.  135  D.  S.  161,  16fi,  M 
L.  Ed.  150,  153,  3  Inters.  Com,  Rep.  143,  10  Sup.  Ct  Rep.  7SS; 
McCall  V.  California,  136  U.  S.  104,  113,  84  L.  Ed.  391, 3M. 

10  Sup.  Ct  Rep.  881;  Crutcher  v.  Kentucky.  141  U.  S.  47,  S8, 
35  L.  Ed.  649,  652,  11  Sup.  Ct.  R«p.  851 ;  Adanus  Exp.  Co.  t. 
Ohio  State  Auditor,  165  U.  S.  194,  220,  41  L.  Ed.  683,  685,  IT 
Sup.  Ct  Rep.   305. 

Third.  This  immunity  does  not  prevent  a  State  from  impoaiif 
ordinary  property  taxes  upon  property  having  a  situa  withiu  iattr 
ritory,  and  employed  in  interstate  commerce.  Stale  Tax  on  Rai- 
way  Gross  Receipts,  15  Wall,  284,  293,  sub.  twin.  Philadelphia^ 
R.  E.  Co.  V.  Pennsylvania,  21  L,  Ed.  164, 167 ;  Delaware  Saitnii 
Tax,  18  Wall,  206,  232,  svh.  nom,  Mhtoi  v.  Philadelphia.  ff,i 
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B.  B.  Co..  21  L.  Ed.  888,  896;  Western  U.  Tcleg.  Co.  v.  Texas, 
1  Am.  Electl.  Caa.  373,  105  0.  S.  460,  464,  36  L.  Ed.  1067, 
1068;  Gloucester  Ferry  Co.  v.  PennayUanm,  114  U.  S.  196,  211, 
8»  L  Ed.  158,  164,  1  Inters.  Com.  Rep.  383,  5  Sup.  Ct.  Rep. 
826;  Western  V.  Teleg.  Co.  v.  Atty.  Gen,.  3  Am.  Electl  Caa.  57, 
125  IT.  S.  530,  31  L.  Ed.  790,  8  Sup.  Ct.  Rep.  961 ;  Marye  v. 
Baltimore  <£  0.  E.  Co.,  127  U.  S.  117,  133,  33  L.  Ed.  94,  96,  8 
Sop.  Ct.  Rep.  1037;  Leloup  v.  Fori  of  Mobile,  3  Am.  Electl. 
Cas.  79,  127  U.  S.  640,  649,  32  L.  Ed.  311,  314,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380;  PuUman-  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  35  L.  Ed.  613,  3  Inters.  Com.  Rep. 
M5,  11  Sup.  Ct.  Rep.  876;  Atty.  Gen.  v.  Western.  U.  Teleg.  Co., 
%  Am.  Electl.  Cas.  20,  141  U.  S.  40,  35  L.  Ed.  6,  28,  11  Sup. 
Ct  Rep.  %%^ ;  PUtahurgh,  C.  C.  &  St.  L.  B.  Co.  v.  BacJcvs,  154 
XI.  S.  421,  38  L.  Ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Western  U. 
TtUg.  Co.  V.  Taggart,  6  Am.  Electl.  Cas.  21,  163  U.  S.  1,  41  L. 
Ed.  49,  16  Sup.  Ct.  Rep.  1054;  Adams  Exp.  Co.  v.  Ohio  State 
Andiior,  165  U.  S.  194,  220,  41  L.  Ed.  683,  695,  17  Snp.  Ct. 
Rep.  305. 

Fourth.  The  franchise  of  a  cotporation,  although  that  fran- 
chise  19  the  business  of  interstate  commerce,  is,  as  a  part  of  its 
property,  subject  to  State  taxation,  provided,  at  least,  the  fran- 
chiee  is  not  derived  from  the  United  States.  Delaware  Bailroad 
Tax,  18  Wall.  206,  232,  sub.  tiowi.  Minot  v.  Philadelphia,  W.  & 
B.B.  Co.,  21  L.  Ed.  888,  896;  Posted  Teleg.  Cable  Co.  v.  Adams, 
5  Am.  Electl.  Caa.  636,  155  U.  S.  688,  696,  39  L.  Ed.  311,  316, 
5  Inters.  Com.  Rep.  1.  15  Sup.  Ct  Rep.  268,  360;  New  York. 
£.  E.  £  W,  B.  Co.  V.  Pennsylvania,  158  U.  S.  431,  437,  39  L. 
Ed.  1043,  1045,  15  Sup.  Ct  Rep.  896;  CeiUral  F.  R.  Co.  v. 
Colifornia,  102  U.  S.  91,  40  L.  Ed.  903,  16  Sup.  Ct.  Rep.  766; 
ffwfem  U.  Teleg.  Co.  v.  Taggart.  6  Am.  Elect!.  Cas.  21,  163 
U-  8.  18,  41  L.  Ed.  49,  55,  16  Sup.  Ct.  Rep.  1054;  Western  V. 
Tcleg.  Co.  V.  Missouri,  ex  rei.  Gottlieb,  190  U.  S.  — ,  23  Sup.  Ct. 
Eep.  730. 

Fifth.  No  corporation,  even  tliough  engaged  in  interstate  eom- 
"wree,  can  appropriate  to  its  own  use  property,  public  or  private, 
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without  liability  to  charge  therefor.  Western  Union  Packet  Co. 
V.  St.  LoiM,  100  U.  S.  423,  25  L.  Ed.  688 ;  CincinTuUi,  P.  B.  S. 
&  P.  Packet  Co.  v.  Cailettsburg,  105  U.  S.  559,  26  L.  Ed.  1169; 
Parkersburg  &  0.  River  Transp.  Co.  v.  Parkersburg,  107  U,  S. 
691,  27  L.  Ed.  584,  2  Sup.  Ct  Rep.  732;  Huse  v.  Otover.  119 
U.  S.  643,  30  L  Ed.  487,  7  Sup.  Ct.  Rep.  313 ;  Ouachita  £  M. 
River  Packet  Co.  v.  Aiken,  121  U.  S.  444,  30  L.  Ed.  976,  1  Ib- 
tere.  Com.  Rep.  379,  7  Sup.  Ct.  Eep.  fi07 ;  St.  Louia  v.  Western 
U.  TeUg.  Co.,  4  Am.  ElectL  Cas.  102,  148  U.  S.  92,  37  L  Ei 
380,  13  Sup.  Ct  Rep.  485,  149  U.  S.  465,  37  L.  Ed.  810,  13 
Sup.  Ct  Rep.  990;  FoBtol  Teleg.  Cable  Co.  v.  Baltimore.  156 
U.  S.  210,  39  L.  Ed.  399,  15  Sup.  Ct  Rep.  356;  Richmond  r. 
Southern  Belt  Teleph.  &  Teleg.  Co.,  7  Am.  Eiectl.  Cas.  783,  174 
U.  S.  761,  771,  43  L  Ed.  1162,  1167,  19  Sup.  Ct  Rep.  778. 

The  tax  sou^t  to  be  collected  in  this  case  was  not  a  tax  upon 
the  property  or  frauchises  of  the  company,  nor  in  the  nature  of 
rental  for  occupying  certain  portions  of  the  street  Neither  wai 
it  a  charge  for  the  privilege  of  engaging  in  the  business  of  h-ler- 
state  commerce,  but  it  was  one  for  the  enforcement  of  local  gi'^- 
emmental  supervision,  such  as  waa  presented  in  Weatern  U.  Tekg. 
Co.  V.  New  Hope,  187  TJ.  S.  419,  23  Sup.  Ct.  Rep.  204,  where 
.  we  said : 

"  This  license  fee  was  not  a  tax  on  the  property  of  the  com- 
pany, or  on  its  transmission  of  messages,  or  on  its  receipts  from 
such  transmission,  or  on  its  occupation  or  business,  but  was  i 
charge  in  the  enforcement  of  local  governmental  supervision,  ami, 
as  such,  not  in  itself  obnoxious  to  the  clause  of  the  constitutioa 
relied  on." 

Following  that  decision,  we  hold  that  the  city  of  Philadelphia 
had  yjower  to  pass  such  an  ordinance  ae  this,  requiring  the  com- 
pany to  pay  a  reasonable  license  fee  for  the  enforcement  of  looal 
governmental  supervision.  In  other  words,  if  a  corporation,  al- 
though engaged  in  the  business  of  interstate  commerce,  so  canies 
on  its  business  as  to  justify,  at  the  hands  of  any  municipalitv,  i 
I  police  supervision  of  the  property  and  instrumentalities  uwd 
therein,  the  municipality  is  not  bound  to  furnish  such  supervision 
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for  nothing,  and  may,  in  addition  to  ordinary  property  taxation, 
subject  the  corporation  to  a  charge  for  the  expense  of  the  snper- 
▼ision. 

But  it  does  not  follow  from  this  that  a  municipality  is  not  suh- 
ject  to  any  restraint  in  tho  amount  of  the  chai^  which  it  ao  ex- 
acts. True,  it  is  often  said  that  a  Uceuse  tax  is,  in  its  nature, 
•rbitrary ;  that  it  is  not  necessarily  graduated  by  the  value  of  the 
property  invested  in  the  business  licensed,  or  its  profitableness. 
But  such  observations  are  pertinent  only  in  ease  the  license  is  ro- 
loiteU  to  for  the  purposes  of  revenue.  When  it  is  authorized 
only  in  support  of  police  supervision,  the  expense  of  such  super- 
vision determines  the  amount  of  the  charge;  and,  if  it  were  possi- 
ble to  prove  in  advance  the  exact  cost  that  would  be  the  limit  of 
the  lax.  In  the  nature  of  things,  that,  however,  is  ordinarily 
impossible;  and  so  the  municipality  is  at  liberty  to  make  the 
charge  large  enough  to  cover  any  reasonable  anticipated  expenses. 
It  is  authorized  to  fix  such  charge  in  advance,  and  need  not  wait 
nnlil  the  end  of  the  period  for  which  the  license  is  granted.  It 
may  not  act  arbitrarily  or  unreasonably,  but  the  risk  may  ri^t- 
fnlly  be  cast  upon  the  licensee,  and  the  charge  cannot  be  avoided 
because  it  subsequently  appears  that  it  was  somewhat  in  excess 
of  ihe  actual  expense  of  the  supervision,  nor  can  the  licensee  then 
Twover  the  difference  between  the  amount  of  the  license  and  such 
cost. 

Now,  the  license  in  question  is,  as  stated,  confessedly  not  for 
the  purpose  of  raising  revenue.  Indeed,  if  it  were,  as  it  appears 
by  the  affidavit  of  defense  that  the  company  had  paid  all  taxes 
charged  upon  its  property  as  property,  it  might  be  obnoxious  to 
a  complaint  of  double  taxation.  It  is  not  like  the  tax  in  Postal 
Tekg.  Cable  Co.  v.  Adams,  5  Am.  Eleetl.  Cas.  636,  155  D.  S. 
eS8,  39  L  Ed.  311,  5  Inters.  Com.  Rep.  1,  15  Sup.  Ct  Rep.  268, 
2ftO,  which,  although  called  a  privilege  tax,  was  in  fact  a  prop- 
erty lax,  and  the  only  property  tax  upon  the  company,  in  respect 
lo  which  we  said  (p.  Gi)6,  L.  Ed.  p.  315,  Inters.  Com.  Rep.  p.  13, 
Sop.  Ct.  Rep.  p.  270) : 
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"  DoubtlesB  no  State  eould  add  to  the  taxation  of  pTopertj.  mordiag  to 
tke  rule  ol  ordiaarj  property  taxation,  the  burden  of  «  license  or  otbcr  lax 
on  the  privilege  of  using,  constructing,  or  operating  an   instruineiitAlity  tt 

:  international  cooimercc,  or  for  the  cairying  on  of  such  ca 
merec:  but  the  value  of  property  results  from  the  uae  to  which  it  is  put,  «i 
Taries  with  the  profltahleneBs  of  that  usei  and  by  nhnt«ver  name  the  eiactii 
may  lie  called,  if  it  aroountn  to  no  more  than  the  ordinary  tax  upon  property, 
or  a  just  equivalent  therefor,  ascertained  by  reference  thereto,  it  it  not  o] 
to  attack  as  incoDMstent  with  the  Constitution." 

We  pass,  therefore,  to  consider  tjie  question  of  the  reasonable- 
of  this  license  charge.  Prima  facte,  it  was  reasonable. 
Western  Union  Teteg.  Co.  v.  New  Hope,  187  U.  S.  4 
23  Sup.  Ct.  Rep.  304.  It  devolved  upon  the  company 
to  show  that  it  was  not  The  case,  as  we  have  seen, 
was  fried  before  tht;  court  and  a  jury.  Upon  the  testi- 
mony the  court  instructed  the  jury  to  find  for  the  plaiotiff  lie 
full  amount  claimed.  In  support  of  this  action,  if  is  contended 
that  the  question  of  reasonableness  was  one  to  be  determined  by 
the  court,  and  not  by  the  jury,  and,  further,  that  tliere  was  no 
testimony  from  which  either  a  court  or  jury  could  find  that  ths 
charge  was  unreasonable. 

It  may  be  conceded  that,  generally  speaking,  whether  an  ordi- 
nance be  reasonable  is  a  question  for  the  court.  As  said  by  Judge 
Dillon,  in  his  work  on  Municipal  Corporations  (4th  ed.  vol.  1,  sec. 
27) :  "  Whether  an  ordinance  be  reasonable  and  consistent  with 
the  law  or  not  is  a  question  for  tJie  court,  and  not  the  joty, 
and  evidence  to  the  latter  on  this  subject  is  inadmissible."  While 
that  may  be  correct  as  a  general  atotement  of  the  law,  and  espea- 
ally  in  cases  in  which  the  question  of  reasonableness  turns  on  the 
character  of  the  regulations  prescribed,  yet,  when  it  turoB  on  the 
amount  of  the  license  charge,  it  may  rightly  be  left  for  the  deter 
mination  of  a  jury.  There  are  many  matters  which  enter  into 
the  consideration  of  such  a  question,  not  infrequently  matters 
whicli  are  disputed  and  in  respect  to  which  there  is  contradietnrj 
testimony.  As  said  by  Mr.  Justice  Shibas,  when  presiding  i" 
the  Court  of  Appeals  in  the  TTiird  Circuit,  in  a  similar  case 
(Philadelphia  v.  Western  U.  Teleg.  Co.,  32  C.  C.  A.  246,  2r>3, 
60  U.  S.  App.  398,  413,  89  Fed.  454,  461): 
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"  When  it  ia  Gaid,  in  ai 
ttnniiiHtion  of  the  court, 
bi  cubmitt^d   to  a  jury. 
•re  not   precluded  from  < 


me  of  the  csBes,  that  such  a  question  is  for  the  de- 
it  ia  not  DieiLDt  that  the  qiicBtion  may  not  properly 
What  ii  meant  by  eurh  obaervations  is  that  courta 
idcring  the  reasoiiableiieHB  of  the  legislatir< 


prescribing  tlie  terms  and  amount  of  the  charges.  .  .  .  Kegarding,  then, 
tlw  issue  to  be  tried  as  one  of  fact,  tve  think  it  is  one  which,  from  its  nature, 
ll  euineiitly  fit  for  the  determination  of  a  jury.  The  expenses  attending 
dilttt  regulations  and  oversight  are  not  only  to  be  considered,  but  also  the 
iDCidentiil  co«t  to  which  the  municipality  is  subjected  in  providing  for  and 
Bnintiuniitg  a  proper  system  of  supervision.  We  cannot  undertake  to  specify 
all  the  particulars  which  should  he  brought  into  view  where  the  reasonabte- 
iwas  of  a  municipal  ordinance  is  challenged  in  a  court  j  but  we  think  that  the 
rule  laid  down  in  Cooley,  Const.  Urn.  (ed.  18B(J),  p.  242,  may  bi-  safely 
•dopted:  ■  A  municipal  corporation  may  impose,  under  the  police  power,  such 
ft  tharge  for  the  license  as  will  cover  the  necessary  expenses  of  issuing  it,  and 
the  additional  labor  of  officers  and  other  expenses  thereby  incurred.' " 

It  is  urged  by  tie  city  that,  inasmuch  hs  the  license  fees  here 
diarged  are  the  same  as  those  charged  by  the  borough  of  New- 
Hope,  the  validity  of  which  was  sustained  in  Western  U.  Teleg. 
Co.  V.  New  Hope,  187  U.  S.  419,  23  Sup.  Ct.  Rep. 
204,  it  necessarily  follows  that  the  charges  here  imposed 
we  reasonable.  But  this  is  a  mistiike.  \Vhat  is  reason- 
able in  one  municipality  may  be  oppressive  and  unreasonable  iu 
Another.  "In  determining  this  question,  the  court  will  have  to 
regard  all  the  circumstances  of  the  particular  city  or  corporation, 
the  objects  sought  to  be  attained,  and  the  necessity  which  exists 
(or  the  ordinance.  Regulations  proper  for  a  large  and  prosper- 
ous fily  might  be  absurd  or  oppressive  in  a  small  and  sparsely 
populated  town,  or  in  the  country."  1  Dill.  Mun,  Corp.,  4th  ed. 
sec  327. 

The  reasonableness  of  this  liceuse  charge  being  tried  before  a 
juy,  the  parties  were  entitled  to  a  finding  of  the  jury  upon  that 
•juestion  of  fact,  unless  the  testimony  was  such  as  to  compel  a 
decision  one  way  or  the  other,  in  which  case  the  court  might  be 
justified  in  directing  a  verdict.  After  a  careful  review  of  the 
evidence,  we  are  constrained  to  believe  that  it  was  not  such  as 
to  exeiude  any  other  conclusion  than  that  directed  by  the  court. 
We  do  not  hold  that  it  was  not  sufficient  to  sustain  a  finding  by 

fte  jnry  to  that  effect,  but  simply  that  there  were  mattera  pre- 
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sentcd  from  which  a  j  ury  mi^t  rightfully  conclude  that  the  ordi- 
nance and  license  charges  were  unreasonable.  Without  noticing 
all  the  evidence,  we  content  ourselves  with  these  matters.  On 
January  6,  18S1,  on  ordinance  was  passed  by  the  city  councils 
iinpoiding  a  license  fie  of  $1  for  each  and  every  telegraph  pole 
erected  or  maintaineil  in  the  city.  Another  ordinance,  of  date 
March  30,  1883,  regulating  underground  conduits,  wires  and 
cables,  and  providing  for  license  charges  for  undergroond  and 
overhead  wires,  imposed  an  annual  license  charge  of  $2.50  per 
mile  of  wire  for  overhead  telegraph  wires,  and  $1  per  mile  for  un- 
derground wires.  Upon  these  ordinances  the  claim  was  made 
against  tJie  company.  On  August  5,  1886,  a  further  ordinance 
was  passed,  removing  all  charges  upon  underground  wire&  The 
chief  of  the  electrical  bureau  of  the  city,  without  objection,  testi- 
fied that  the  removal  <<f  all  charges  on  underground  wires  in  1866 
was  "as  an  inducement  to  have  the  wires  placed  imdergroimd, 
and  the  only  requirenient  was  that  whoever  did  it  should  supply 
the  city  or  furnish  tJie  city  with  cme  duct  or  chamber  for  the  oae 
of  the  city.  Thcrf  was  no  other  charge  connected  with  it  It 
was  to  remove  all  lictuae  chai^;e6,  to  have  them  place  tlieir  wins 
underground."  There  was  evidence  of  the  expenses  of  the  elec- 
trical bureau  for  the  years  in  question,  and  that  such  electrical 
bureau  supervised  all  electrical  work  upon  the  streets,  but  there 
was  no  testimony  definitely  disclosing  how  much  of  the  labor  of 
that  bureau  was  in  respect  to  telegraph  wires  and  poles,  and 
how  much  in  respect  to  electric  lig^t  wires  and  poles,  althou^ 
there  was  evidence  of  the  general  manner  in  wtich  the  electrical 
bureau  conducted  it.-i  work  of  supervision  and  the  matters  which 
came  within  the  scope  of  its  attention.  On  the  other  hand,  the 
company  showed  the  oxfent  of  its  own  supervision  and  the  cost  of 
repair,  maintenance  nnd  supervision,  which,  for  the  years  from 
1885  to  1891,  inclusive,  amounted  to  only  $1.60  3-7  per  mile. 
Tliere  was  also  proof  of  the  number  of  electric  light  lamps,  poles, 
and  miles  of  wire  witliin  the  city,  and  other  kindred  facts. 

Now,  the  comparison  of  all  this  evidence,  the  determination  of 
its  weight  and  effect,  and  whether  the  charge  made  by  the  city  for 


ision   was  reasonable  or  not,  should  have  been  left  to  the 
As   there  was  testimony  that  the  actual  coat  of  mainten.- 
anee,   repair  and  supervision  by  the  company   was,   during  the 
years  in  question,  leaa  than  one-half  that  charged  by  the  city  for 
supervision  alone,  and  as  it  appeared  that  at  first  the  license  fee 
per  mile  of  overhead  wire  was  $2.60,  and  of  underground  wire 
$1,  and  that  within  three  years  thereafter  all  charges  in  respect 
to  underground  wire  were  taken  away,  and,  as  the  head  of  the 
electrical  department  declared,  so  taken  away  for  the  purpose  of 
indncing  the  removal  of  overhead  wires  and  placing  them  all  un- 
derground,  a  jury  might  have  found  that  the  ordinance  was  un- 
reasonable.    It  might  have  come  to  the  conclusion  that  the  charge 
was  not  made  simply  to  meet  the  expenses  of  supervision,  but 
rather  to  make  a  charge  so  burdensome  aa  to  compel  the  company 
to  remove  its  wires  from  poles  and  put  them  in  conduits.     We  do 
not  say  that  a  city  has  not,  by  virtue  of  its  police  powers,  authority 
directly  to  compel  the  removal  of  wires  from  poles  to  conduits, 
but  it  may  be  questionable  whether  a  city  can  seek  the  same  results 
ty  an  excessive  and  unreasonable  charge  upon  overhead  wires. 
We  think,   therefore,   the  court  erred   in   withdrawing  the  case 
from  the  jury. 

Before  ctmcluding,  we  repeat  that  we  are  not  intending  to  ex- 
preea  any  opinion  as  to  the  effect  of  the  testimony  as  a  whole,  or 
to  intimate  what  the  verdict  of  a  jury  ought  to  be,  nor  do  we  mean 
to  imply  that  there  nmst  be  satisfactory  evidence  of  the  actual 
coal  of  supervision.  All  we  mean  to  decide  is  that  there  was  suffic- 
ient testimony  to  go  to  the  jury,  and  obtain  its  judgment  whether 
the  ordinance  passed  by  the  city,  and  the  charges  imposed  thereby. 
Were,  considering  all  the  circumstances  of  the  case,  reasonable  or 
ippreesive. 

The  judgment  is  reversed,  and  the  ease  remanded,  with  in- 
aiTuttiona  to  set  aside  the  verdict  and  grant  a  new  trial. 

ilr.  Justice  White,  Mr.  Justice  Peckham  and  Mr.  Justice 
ilcKfiffNA  concurred  in  the  judgment. 
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WxsTEBN  Union  Telegraph  Co.  v.  Viuulos  of  Wakefebu). 

Nebraska;  Supreme  Court, 

L  Occupation  tax  on  teuqbaph  company. — ^A  village  may  impose  a  ret- 
aonable  occupation  tax  upon  telegraph  companies  doing  buaineas  within 
the  village,  which  have  complied  with  the  Telegraph  Law  adopted  by 
Ck>ngress  in  1866  (Act  July  24,  1866,  ch.  230;  14  Stat.  221).  Such  tu 
should  be  so  restricted  as  to  not  include  any  interstate  bnsineis^  or  buii- 
ness  of  the  government  of  the  United  States,  transacted  by  aach  company. 
Where  such  ordinance  imposes  a  tax  on  the  business  of  such  company 
transacted  for  the  government  of  the  United  States,  it  is  in  violation 
of  the  provisions  of  the  Constitution  of  the  United  States,  and,  therefore, 
void.  Western  Union  Telegraph  Co.  v,  Fremont,  39  Neb.  692,  58  N.  W. 
415,  26  L.  R.  A.  098,  examined,  approved  and  distinguished. 
Sullivan,  C.  J.,  dissenting. 
(Syllabus  by  the  court.) 

Commissioners'  opinion.      Department  No.  2.     Error  brought 
by  defendant  from  judgment  for  plaintifP. 

B.  E.  Evans  and  Wright,  Call  &  Hvbbard,  for  plaintiff  in  error. 

John  H.  Brown,  for  defendant  in  error. 


r{ 


Opinion  of  Oldham,  C.  : 

This  is  an  action  instituted  by  the  village  of  Wakefield,  Neb., 
for  the  purpose  of  collecting  an  occupation  tax  imposed  by  an 
ordinance  of  said  village  on  the  Western  Union  Telegraph  Com- 
pany. The  section  of  the  ordinance  on  v^hich  this  cause  of  action 
is  founded  is  as  follows :  "  Every  person,  copartnership  or  cor- 
poration who  shall  engage  in  the  business  or  occupation  of  re- 
ceiving, delivering  or  transmitting  messages  by  electricity  b^ 
tween  points  within  the  State  of  Nebraska,  and  the  village  of 
Wakefield,  and  person  or  corporation  owning  or  operating  lin^ 
for  the  transmission  of  messages  by  wire  between  such  points  and 
who  shall  maintain  in  the  said  village  an  office  for  the  receiving, 
transmission  and  delivery  of  such  messages  either  by  telegrapt 
or  telephone  shall  pay  to  the  treasurer  of  the  village  of  WakefieH 
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a  liceiise  tax  of  $20.00  at  such  tiniea  as  are  provided  in  section  2 
of  this  ordinance  for  tlie  payment  of  Hceuae  taxes." 

The  petition  alleges  the  iucorporation  of  the  village,  the  pas- 
sage and  publication  of  the  ordinance,  the  levy  of  a  tax  under  its 
proviaiuDS.  and  the  failure  and  refusal  of  the  telegraph  company 
to  pay  the  same  for  the  years  1900  and  1^01,  after  proper  demand 
nude.      Defendant  answered  this  petition,  admitting  the  ineorpo- 
ntioQ  of  the  village,  the  passage  and  publication  of  the  ordinance, 
the  levy  of  the  tax,  the  refusal  of  defendant  to  pay  the  same  after 
a  demand  properly  made,  and  that  defendant  was  conducting  a 
telegraph  office  in  the  village.      The  answer  further  alleged,  in; 
substance,  that  the  ordinance  ia  wholly  void  and  of  no  effect,  as 
heing  a  tax  levied  upon   interstate  commerce.     It  then  sets  out 
the  nature  and  extent  of  the  business  in  which  defendant  is  en- 
gaged, its  compliance  with  the  Telegraph  Law  enacted  by  Con- 
gress July  24,  1860  (14  Stat.  221,  ch.  230),  and  alleges  that,  in 
compliance  with  this  act,  "  it  has  constructed  its  lines  of  telegraph 
over  the  public  highways  and  post  roads,  including  generally  the 
railroads  in  the  United  States,  and  that  all  of  said  railroads,  in- 
cluding the  line  of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company,  running  through  said  village  of  Wakefield, 
we  post  roads  of  the  United  States ;  "  that  it  is  engaged  in  send- 
ing and  receiving  telegrams  over  Its  whole  system  between  ita 
office  in  Wakefield  and  other  places  of  the  United  States,  and  also 
betvrecu  the  several  departments  of  the  government  of  the  United 
Slates  and  tlieir  oiBcers  and  agents;  and  that  the  ordinance  oper- 
ates aa  a  tax  upon  the  use  of  the  post  roads  established  by  the  au- 
thority of  the  United  States.     It  is  also  alleged  that  the  amount 
of  the  tax  imposed  by  the  ordinance  upon  telegraph  companies  is 
iinresBouable  and  prohibitive  in  its  natiu-e. 

There  is  no  question  raised  as  to  the  regularity  of  the  passage  of 
llie  ordinance,  it  being  admitted  that  villages  in  this  State  have 
'ue  authority  to  pass  ordinances  to  impose  and  collect  a  reasonable 
_  occupation  tax. 

Every  question  involved  in  this  controversy  has  been  deter- 
by  this  court  in  the  case  of  The  Western  Union  Telegraph 
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Co.  V.  Fremont,  4  Am.  Electl.  Cbs.  626,  39  Neb.  692,  58  N.  W. 
415,  26  L.  It.  A.  tiyS,  except  tbe  question  aa  to  Uie  reasonableness 
of  the  tax  imposed,  and  the  question  as  to  whether  this  ordinance 
imposes  a  tax  on  the  business  of  the  government  of  Uie  United 
States.  The  onJinauce  of  the  city  of  Fremont,  which  was  upheld 
in  the  case  just  cited,  provided  specifically  that  the  tax  should  not 
be  levied  "  upon  any  business  or  occupation  which  ia  interstate 
or  which  is  done  or  conducted  by  any  department  of  the  govern- 
ment of  the  United  States  or  of  this  State,  or  any  officer  of  tie 
United  States,"  etc.  The  opinion  in  this  case  was  carefully  pre 
pared,  and  the  various  decisions  of  the  United  States  Supreme 
Court  on  the  validity  of  ordinances  and  statutes  taxing  interstate 
business  of  telegraph  and  other  companies  engaged  in  interstate 
commerce  are  closely  examined,  and  the  conctu^on  is  reached 
that,  "  while  the  State  cannot  tax  either  the  interstate  or  govern- 
ment business  of  a  telegraph  company,  it  possesses  the  power  to 
impose  a  tax  upon  such  business  of  such  company  as  is  carried  on 
wholly  within  the  State,  provided  such  tax  ia  not  levied  in  gross 
upon  State  as  well  as  interstate  business,  but  is  restricted  to  intra- 
state business  solely."  While  a  motion  for  a  new  trial  was  pending 
in  this  case,  the  Supreme  Court  of  the  United  States,  in  the  case 
of  Postal  Tel-Cahle  Co.  v.  Cliarleaion,  5  Am.  ElectL  Cas.  696, 153 
U.  S.  6!I2,  14  Sup.  Ct.  1094,  38  L.  Ed.  871,  announced  a  decision 
on  the  validity  of  an  ordinance  imposing  an  occupation  tax  similar 
in  nature  to  that  imposed  by  the  city  of  Fremont,  which  folly  sus- 
tained the  conclusion  reached  by  this  court  as  to  the  validly  of 
such  an  ordinance. 

If  the  ordinance  in  controversy  had  contained  a  clause  specifi- 
cally excluding  from  its  operation  interstate  business  and  business 
transacted  for  the  government  of  the  United  States  by  Uie  tele- 
graph company,  we  would  then  only  need  to  examine  the  qnestion 
of  llie  reasonableness  of  the  tax  imposed  by  the  ordinance,  which 
we  would  not  regard  as  a  very  serious  question.  Unfortunately, 
no  such  clause  is  in  the  ordinance  now  before  us;  the  provision 
being  that  "  every  person,  copartnership  or  corporation  who  ehall 
engage  in  the  business  or  occupation  of  receiving,  delivwing  or 
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itting  messages  hj  electricity  between  poiuts  within  the 
of  Nebraska,  and  the  \-iliage  of  Wakefield,  and  person  or 
ition  owning  or  operating  lines  for  the  transmission  of  mes- 
by  wire  between  such  points  and  who  shall  maintain  in  the 
Btid  village  an  office,"  etc.,  "ehall  pay,"  etc.  While  we  think 
this  ordinance  would,  by  its  terma,  fairly  exclude  all  interstate 
business  of  the  company,  yet  we  cannot  say  that  it  does  exclude 
bosinesa  of  the  government  of  the  United  States  transacted  by  the 
eompany  through  its  officers  within  the  State.  This  being  true, 
k  takes  the  instant  case  without  both  the  letter  and  the  reason  of 
Ae  rule  announced  in  Western  Union  Tel.  Co.  v.  Fremont,  supra. 
tod  Postal  Tel.  Cable  Co.  v.  Charleston;  supra. 

As  we  are  thus  confronted  with  a  Federal  question  that  this 
conrt  has  not  as  yet  passed  upon,  we  must  look  for  its  correct 
Bolution  to  the  decisions  of  the  Supreme  Court  of  the  United 
States,  where  the  rule  seems  to  be  well  settled. 

In  the  first  place,  it  is  settled  that  where  a  statute  of  a  State  or 
m  ordinance  of  a  city,  properly  enacted,  imposes  a  tax  on  the  re- 
ceipts of  a  telegraph  company  which  has  complied  with  the  pro- 
Tisions  of  the  act  of  Congress  of  1866,  and  such  tax  can  be  sepa- 
rated between  the  receipts  of  the  company  for  interstate  and 
gfjvemment  business,  and  the  receipts  from  business  transacted 
within  the  State,  the  tax  will  be  upheld  on  intrastate  business 
alone,  and  the  right  to  impose  the  tax  will  be  denied  as  to  the 
tJnited  Statea  and  interstate  business.  Ratterman  v.  Western 
CTnicn  Tel.  Co..  2  Am.  Electl.  Cas.  68,  127  U.  S.  411,  8  Sup.  Ct 
1127,  32  L.  Ed.  229 ;  Western  Union  Tel.  Co.  v.  Texas,  105  U.  S. 
*60,26L.Ed.  1067. 

With  reference  to  an  occupation  tax  laid  in  general  terms  upon 
B  telegraph  company,  acting  under  the  Telegraph  Law  passed  by 
Congress  in  1866,  it  is  held  that  such  tax  is  unconstitutional  and 
roid.  Leloup  v.  Mobile,  2  Am.  Electl.  Cas.  79,  127  U.  S.  640,  8 
Sup.  Ct  1380,  32  L.  Ed.  311.  This  case,  however,  was  e.xamined 
snd  distinguished  by  Shteas,  J,,  in  Postal  Tel.  Cable  Co.  v. 
Cluirkston,  supra,  and  held  not  to  apply  to  an  ordinance  imposing 
an  occupation  tax  upon  a  telegraph  company  engaged  in  interstate 
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buaineBs  which  contained  a  specific  proviflion  not  including  any 
business  done  to  or  from  points  without  the  State,  and  not  indod- 
iiig  any  business  done  for  the  govenunent  of  th»  United  States, 
its  officers  or  agents. 

As  already  indicated,  we  tbinlE  the  ordinance  now  before  ns 
fairly  excludes  from  its  operation  taxes  imposed  on  interstate 
business,  and,  so  far  as  that  objection  is  concerned,  it  can  be  sus- 
tained, under  the  rule  annoimced  in  Western  Union  TeL  Co.  v. 
Mass.,  125  U.  S.  530,  8  Sup.  Ct  961,  31  L.  Ed.  790,  and  in  Pacific 
Express  Co.  v.  Seibert,  142  U.  S.  339,  12  Sup.  Ct  250,  35  L  Ed. 
1035.  If  Uie  ordinance  had  specifically  excluded  from  its  pro- 
visions all  business  of  the  United  States,  we  would  not  hesitate  to 
proclaim  itft  validity,  but  for  failing  to  do  so,  we  tiiink  it  fatally 
defective.  Being  an  occupation  tax  which  is  not  susceptible  of 
division,  it  operates  as  a  regulation  on  all  business  within  the  scope 
of  its  provisions ;  and,  so  far  as  it  includes  government  messages, 
it  is  a  tax  by  the  municipality  "  on  the  means  employed  by  the 
gorermnent  of  the  United  States  to  execute  its  constitutional 
powers,  and  therefore  void.  It  was  so  decided  in  McCvMock  v. 
Maryland,  i  Wheat  316,  4  L.  £d.  579,  and  has  never  been  doubted 
since."     Western  Union  Tet  Co.  v.  Texas,  supra. 

It  is,  therefore,  recommended  that  the  judgment  of  the  District 
Court  be  reversed,  and  the  cause  remanded. 

Bakkes  and  Pound,  CC,  concur. 


Per  Curiam  ; 

For  the  reasons  stated  in  the  foregoing  opinion,  the  judgmmt  of 
the  District  Court  is  reversed,  and  the  cause  remanded. 


Dissenting  opinion  by  Sullivah,  C.  J. : 

The  villa^  undertook  to  tax  persons  or  eorporfttioni  engsged  in  the  "  buii- 
iie«9  or  occupation  of  reaeiviag,  delivering  or  trauBinittiiig  "  inesuge*  betwera 
WakeGeld  and  other  points  of  this  State.  It  does  not  appear  that  th« 
iiandling  of  government  messages  constituted  any  part  of  such  business  for 
the  rear  ending  M%y  1,  1601.  The  tax  in  question  was  therefora,  in  tmth 
und  in  fact,  a  burden  upon  priTat«  intrastate  business,  and  upon  that  only. 
The  tax   being   laid   upon   the   husinees  of  "  receiving,   delivering  or   tnuu- 


,"  and  not  upon  the  buBiness  of  standing  rendj 

I  cannot  understand  how  the  bare  fact  of  having  sccfpted  the  pro- 
fUona  of  the  act  of  Congress  can  constitute  a  defense.  Had  the  tax  been 
hspoaed  upon  tbc  business  of  niaintuining  an  office  at  Wakefield,  the  putiitiaii 
takoi  bf  the  commissioners  and  approved  by  the  court  would  doubtless  be 
Muble.  But  in  the  absence  of  any  showing  that  the  sending  or  receiving 
•(  government  messages  constituted  a  part  of  the  defendant's  business  at 
Wakefield,  I  cannot  agree  to  the  conclusion  thut  it  has  been  taxed  on  account 
tt  being  engaged  in  a  business  in  which  it  was  to  some  extent  acting  as  a 
gcvenunent  agency. 

License  Fees  for  Use  of  Streets  and  Highways. 

1.  Authority  to  impose. 

5.  Tax  on  poles  and  tinea, 

3.  Charge  tn  tlie  nature  of  rental. 

4.  Company  having  right  of  occupation, 

6.  Fee  must  be  reasonable. 

a.  In  general. 

b.  Reasonableness,  how  determined. 

c.  Amount  deemed  reasonable. 

i  Astbarltr  to  inipa*«. — Tn   the  e.^ercise  of   its   police  power  and   its 
f  control  over  atreetft  and  highways,  a  ntunicipal   corporation  may, 
impose  a  reasonable  license  fee  upon  telegraph   and  telephone 
Hie*  for  the  uso  of  such  streets  and  highways  fur  the  maintenance  and 
n  of  their  lines. 

Southern  Brll  T.  it  T.  Co.  u,  Stewart,  109  Oa.  80,  35  S.  E.  73. 
In  re  Chipchaae,  6  Am.  Electl.  Cas.  92,  5G  Kan.  357.  43  Pac.  204. 
b:     Postal  Telegraph  Cable  Co.  v.  Baltimore,  5  Am.  Electl.  Cas. 
tUd-SOa,  2B  Atl.  819. 

Sagituvic,  City  of,  v.  Btdft  EUot.  L.  Co.,   113  Mich.  600,   72 

City  of  PkHadelplUa  t>.  Pottal  Telegraph  Co.,  i  Am.  Electl. 
8S.  67   Hun,  21,  21  N.  Y.  Supp.  558. 
PtKS8Ti.vASlA;     Philadelphia   v.   Anteriam   Union   Telegraph   Co.,   8   Am. 
El*«l.  Cas.  B5,  167  Po.  St.  40«,  31  Atl.  028;  Neiocastle  v.  Elect.  Co..  t!  Am. 
Electl.  Cas.  87,  10  Pa.  Ca  Ct.  Rep.  063;  Allenlown  v.  W.  U.  Tel.  Co.,  4  Am. 
Elect.  Caa.  00,  148  Pa.  St.  117.  23  Atl.  1070;  Chester,  City  of,  v.  W.  O.  Tel. 
''O-  2  Am.  ElectU  Cas.  93,  3  Lane.  Law  Rev.  104:  Lancastor  v.  Editon  Elect, 
"'.  Co..  2  Am.  Electl.  Cas.   110,  8  Pa.  Co.  Ct.  Rep.   178;    TT.   V.  Tel  Co.  v. 
fWlodflpAio,  2  Am.  Electl.  Cas.  98,  22  Wkly.  Notes  Cas.  30. 
■[t''SEsaES:      W.  D.  Tel  Co.  v.  Tenn.,  1  Am.  Electl.  Cas.  320.  9  Baxt.  509. 
VlMiiiiA:     W.  n.  Tel.  Co.  V.  City  of  Biohmond,  1  Am.  Electl.  Gas.  148,  26 
>WiL  I. 
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If  the  basis  of  the  fee  is  made  the  Bmonnt  of  busineBB  done  by  the  eompanj 
within  the  Stste.  the  quc^stiuii  as  to  uhether  or  not  it  iB  an  interference  with 
Interetatc  couimeroe  is  of  importance;  unless  it  can  be  clearly  establi&hed  thit 
the  fM  in  Buch  rasps  is  for  the  business  exclusivel;  transacted  withio  the  5tat« 
the  ordinance  impotiing  it  csnnot  be  austained.  Cilg  Coumnl  of  Cliarie^tM  c. 
Fottal  Telegraph  Cable  Co.,  3  Am.  Electl.  Cas.  56;  Ogden  City  v.  Cntasman  <f 
Booty  iff.  Bell  TeUpho'K  Co..  17  Utah,  86,  6S  Pac.  985. 

In  the  case  of  Moore  t>.  City  of  fufaulo,  4  Am.  ElecU.  Cas.  615,  97  Ala.  C70, 
II  8o.  9'21,  a  municipal  ordinance  requiring  each  telegraph  companj'  havin;; 
an  office  or  place  of  buHiness  within  tlie  citj  and  engaged  io  the  traiisiiiis^<?3 
of  messBges  between  points  within  the  ^tate,  to  paj  a  license  tax,  was  held  not 
in  conflict  with  the  intemtate  commerce  proTiaiona  ot  the  Federal  Constitu- 
tion, or  void  as  to  a  telegraph  company  which  has  accepted  the  proruions  of 
the  Post  Roads  Act  of  Congress.  Bui  in  the  case  of  San  FmtcUeo  v.  W.  U. 
Tel.  Co.,  4  Am.  Ele.tl.  Cue.  5U4.  OU  Cnl.  140,  SI  Pac.  10.  it  vas  held  that  ft  trie- 
graph  company  «hicli  has  accepted  the  prorisions  of  the  Poat  Boads  Act  of 
L'ongresa  is  an  exccutivi'  instrument  of  the  national  government  and  is,  therp- 
fore,  not  subject  to  taxation  upon  itt^  franchise.  State  and  municipal  authori- 
ties are  powerless  to  impose  a  tax  upon  messages  to  or  from  other  States  since 
Huch  a  tux  wuuld  be  in  conflict  witli  the  interstate  commerce  provisioo  of  tbi^ 
Federal  Constitution;  but  where  a  telegraph  company  is  engaged  in  both  inier- 
■tate  and  intrastate  business  an  ordinance  levying  an  occupation  tax  on  that 
portion  of  such  business  which  is  carried  on  wholly  wiUiin  the  State  is  wx 
repugnant  to  such  constitutional  provision.  W.  U.  Tel.  Co.  c.  FretPtotU,  i  Am- 
Eleetl.  Caa.  020,  3B  Neb.  892,  20  L.  R.  A  698. 

It  is  well  settled  that  the  State  cannot  authorize  a  municipali^  to  impcic 
any  charge  whether  in  the  nature  of  ii  license  fee,  privilege,  busineas  oc  oecu- 
pulion  tax,  or  a  tax  for  revenue,  or  under  any  other  name,  whMv  such  tae 
or  tax  covers  or  includes  the  bu^inc^is  done  hy  a  telephone  or  telegraph  Mm- 
paiiy  in  the  transmission  of  messufri-s  from  one  State  to  another. 

2.  Tax  on  palei  and  wlrea. — A  number  of  cases  have  arisoi  wsder  ordi- 
nances imposing  a  ticeniic  fee  upon  Uk'graph  and  telephone  companias,  ba»ai 
upon  the  number  of  poles  and  Lho  lcn;,'th  of  the  wirea  within  the  municipality. 
Suth  a  fee  is  juBtilioblc  where  it  is  shown  that  it  is  for  the  purpose  of  com- 
pensating tlie  municipality  for  the  use  ot  the  street  by  the  compaoy.  Tu 
existence  of  poles  and  wires  in  the  streets  is  to  a  certain  extent  a  menace  to 
the  public  safety,  and  frequent  inspections  are  required  of  the  niuniciptl 
Butharities,  so  that  the  dan^^r  muy  be  iniDimiEed.  If  the  fee  ia  based  upon 
the  reasonable  cost  of  such  inspectiou  it  loses  its  character  as  a  tax  upon  busi- 
ness, and  cannot,  therefore,  be  dccincd  an  interference  with  interstate  com- 
mcrce.  In  tile  foliowing  cases  lietTi-=c  fees  imposed  upon  telegraph  and  tele- 
phone companies  determined  by  tlii'  number  of  poles  and  the  length  of  thf 
wires  in  the  atrects  have  been  sustained:  Atlentoun  v.  W.  V.  TeU  O^  4  Am. 
Klectl,  Cas.  flO.  148  Pa.  St.  117,  23  Atl.  1070;  Chetter  p.  ff.  V.  Tel.  Co.,  4 
Am.  Klectl.  Cas,  100,  154  Pa.  St.  404.  25  AU.  1134;  Borough  of  PkiUipaburgk 
V.  Central  Pciingylvofiiia  Telephone  rf  S.  Co.,  2  Am.  Eleetl,  Caa.  !0S,  22  Wkly. 
Notes  Cas,  572;  Postal  Telegraph  Chle  Co.  v.  Baitimorv,  6  Am.  ElcctL  Cas, 


I  ltd.  502,  29  Atl.   819;    Harrigburg  p.  Penn^i/lvania  Telephone  Co.,   S 

U  Elect].  Cas.  83.  15  Pa.  Co.  Ct.  R*>p.  518;  Philadelphia  v.  Postal  Telegraph 

CMe  Co,.  4   Am.  Elect).  Cas.  92,  67  Hun.  21,  21   N,  Y.  Supp.  556;   Mutual 

Umm  Telegraph  Co.  v.  Philadelphia,  2  Am.  Electl.  Cas.  98,  22  Wklf.  Notes 

In  the  ease  of  City  of  Phtladelpkia  v.  W.  U.  Tel.  Co..  3  Am.  ElecU.  Cas.  52, 
40  Fed.  Blu,  it  was  held,  while  a,  municipal  corporation  cannot  impaee  a  tax 
VfMi  telegraph  companies,  it  ix  its  dut^  to  subject  them  to  such  conditions, 
iwtrictions  and  Buperrision  as  are  neccsBsry  to  the  public  sofetyi  and  conBC- 
■tlmtl/  it  may  impose  such  charges  as  will  enable  it  to  perform  such  duty 
vithout  loss  to  itiselC. 

9-  CiLarBC  la  tb*  natni*  of  r«iit«l. — A  municipal  ordinance  requiring 
flw  [uyineDt  of  a  fixed  num  for  each  telegraph  or  telephone  pole  maintained  in 
the  itreeta  does  not  impose  a  privilege  or  license  tsx.  It  is  in  the  natui-e  of  a 
nntal.  Such  charge  ts  not  forbidden  upon  eommon-taw  principles,  nor  by  the 
bet  that  the  poles  belong  to  a  telegraph  company  which  has  accepted  the  pro- 
Tiaion  of  the  Post  Roads  Act  of  Congress.  The  priTilege  granted  by  that 
ttatale  is,  like  any  other  franchise,  to  be  exercised  in  subordination  to  public 
ud  private  rights.  SI.  Louis  v.  W.  V.  Tel.  Co..  4  Am.  Electl.  Cas,  103,  148 
U.S.  92.  13  Sup.  a.  486. 

4,  Company  IiBTins  right  of  oeonpatlon. — Where  a  telegraph  company 
hat  by  statute  a  right  to  the  use  of  a  street  without  charge,  a  municipal  cor- 
poralion  cannot  impose  a  license  fee  upon  auoh  company.  Hodgea  ti.  Western 
Pa.  TeU-g.  Co.,  5  Am.  Electl,  Cas.  66,  72  Miss.  910,  18  So.  84.  Where  a  tele- 
pipfa  company  is  occupying  the  CLreets  of  a  city  under  a  franchise  reserving  to 
tke  city  the  right  to  use  the  top  arms  of  the  poles  of  the  company,  it  has  been 
Wd  that,  the  conditions  imposed  having  been  accepted  by  the  company,  the 
eity  nxild  not  exact  from  the  company  a  rental  charge  for  the  use  of  the 
(Imts.  8t.  Z-(ni'«  V.  lVe»(em  pn.  Teieg.  Co.,  5  Am.  Electl.  Cas.  43.  In  the 
(Me  of  Wiaconain  TeU-ph.  Ci>.  v.  Oshkosk,  I  Am.  Electl.  Caa.  087.  82  Wia.  32, 
tl  N,  W,  828,  a  municipal  ordinance,  exacting  a  license  fee  of  a  telephone  com- 
pany as  a  ocMidition  of  its  maintaining  its  poles  and  wires  along  the  streets  of 
•  atj.  which  was  expressly  authorixed  by  a  State  statute,  waa  held  in  conflict 
vtlb  meh  statute  and  void. 

A  contract  entered  into  between  a  municipality  and  an  electric  corporation, 
for  the  lighting  of  its  streeta,  carries  with  it  the  implied  right  to  erect  the 
twcwsary  poles  and  wires  in  the  streets  for  the  purpose  of  carrying  out  the 
cwitract;  and  the  city  cannot  impose  a  tax  oo-  license  fee  on  any  poles  or 
*iiw  nsMl  exclusively  for  such  purpose.  Sew  Caalle  v.  Electric  Co.,  fi  Am. 
Elml.  Cas.  87,  16  Pa.  Co.  Ct.  Rep.  063. 

6.  Fee  ainat  he  reaaonanle. — a.  In  general, — The  validity  of  the  fee  im- 
pMnI  will  depend  largely  upon  its  reasonable nesa.  It  must  not  be  so  large  aa 
U  tvidence  an  intention  to  derive  revenue  from  its  exaction ;  nor  must  it  be 
irf  iwh  k  nature  as  to  indicate  a  purpose  to  harass,  impede,  or  prevent  inter- 
<t»l«  rammer ce.  Pogtal  Teleg.  Cable  Co.  v.  Baltinuire,  5  Am.  Electl.  Cas.  37, 
n  Ud,  B02,  29  Atl.  810,  24  L.  R.  A.  ISl ;  Chetia-  v.  Weit«ni  U».  Teleg.  Oo^ 
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2  Am.  Electl.  Cas.  S3,  3  I^ne.  Iaw  Rer.   (Pa.)   104; 

Co.,  2  Am.  Elei'l!.  Cm.  110,  8  Pk.  Co.  Ct.  Rep.  ITS;  Wetern  Cn.  T^eg.  Co.  r. 

FhiUideiphia,  2  Am.  Electl.  Cas.  98,  22  Wklf.  Notei  Cw.  30,  12  Atl.  144. 

b.  Keaeonubl-  nest,  hou>  tletermtned, — Whether  or  Doi  &  licenae  fe«  U  i^uon- 
able  is  B  quif^Iion  of  law,  to  be  determined  by  the  court  Chetier  o.  Wetler» 
Un.  Telcg.  Co.,  2  Am.  Electl.  Cas.  03,  3  Lane.  Law  Rer.  (Pa.)  IM.  It  it 
apparent  from  the  eaua  determining  tbe  reaeonableneBa  of  Ucenae  feei  thai 
much  depeods  upon  tbe  nature  and  character  of  tbe  busineaa  licensed,  th< 
extern  of  tbp  privileges  enjoyed,  and  burdens  borne,  and  of  the  expenses,  nece^ 
sitieH  and  iml'liipdnesi  of  the  municipal  or  other  local  government,  imposinf; 
such  fee.  It  -i  i  ni»,  also,  from  an  examination  of  the  deciaimia  corering  tele- 
graph poles,  uj  iitherwiBc  relating  to  telegraph  companies,  that  the  use  of  th« 
streets  uf  a  papulous  citj  might  justify,  perhapi  in  a  greater  degree,  tJ»e 
exercise  of  the  police  power  in  this  respect,  than  would  the  use  of  streets  is  ■ 
small  town,  where  every  conceivaUe  use  to  vkich  the  public  streets  may  be  pot 
is  not  exacted,  but  the  demands  of  commerce  and  traffic  are  few.  Joyce,  oa 
Electrical  Law,  Hec.  100. 

It  is  a  well  established  rule  that  in  all  mattera  pertaining  to  the  polic 
regulation  of  nmnicipalitiee  their  ordinance*,  being  of  tha  nature  of  Itgislative 
discretion,  an-  i-rima  1a»e  reasonable.  In  the  matter  of  licensing  trades  and 
avocations,  amX  fixing  the  amount  of  permissible  taxea  therefor,  the  setioD  cf 
the  governing'  l"iard  of  a  municipality  is  presumably  honest  and  jnit  Bat 
this  presuniptliiri  ii  not  absolute;  the  reasonableness  of  an  ordinance  impoaiiu: 
a  license  fee  is  not  exclusively  within  the  discretion  of  the  governing  board; 
the  inquiry  is  at  all  times  open  in  the  courts.  Bt.  LouH  v.  Western  [7r.  Ttlt}. 
Co..  5  Am.  Elpptl.  Cas.  43  (U.  8.  Or.  Ct.,  E.  D.  Mo,)  And  H  is  an  iaquirx 
which  must  rli'pi<nd  largely  upon  matters  not  apparent  upon  the  face  of  tht 
ordinance,  but  lA'isting  only  in  the  actual  state  of  affairs  in  the  muoielpalitf. 
at.  Louia  i>.  UVy(,m  Fn.  Tefey.  Co.,  4  Am.  Electl.  Cas.  102,  148  U.  S.  SI 

A  municipiUity  Is  bound  to  subject  tel^raph  and  telephone  eompanits  to 
such  proper  <<'r:ditions,  restrictions  and  supervision,  respecting  their  Unw 
within  itH  liriiiN,  as  are  necessary  to  public  safety,  and  consequently  to  >ucb 
charges  as  will  enable  it  to  perform  its  duty  without  loss  to  itself.  If  tl>' 
ordinance  doeii  jio  more  than  this  it  is  reasonable,  and  therefore  valid;  othfr- 
wise  not.  UHy  uf  Philadelphia  v.  Wntern  Un.  Teleg.  Co.,  3  Am.  ElecU.  Cm. 
62.  40  Fed.  Old. 

0.  Amount  deemed  Teatonahle. — In  the  case  of  Allentovn  v.  Wetter*  (7s- 
1  eleg.  Co.,  4  Ath  Electl.  Cas.  00,  148  Pa.  8t,  117,  23  Atl.  1070,  the  court  held 
that  the  Hniinini  of  the  fee  is  discretionary  with  the  municipal  auttoriliei. 
and  the  coon  ti  ill  interfere  only  in  case  of  abuse  of  discretion.  In  this  aft 
a  fee  of  SI  jicr  :i(inum  per  pole,  and  $2.50  per  annum  for  each  mile  of  wire,  •*" 
held  reasonable.  A  similar  fee  was  sustained  in  Cheater  v.  Wettem  P».  Ttl/p- 
Co.,  4  Am.  Elect.!.  Cas.  100,  154  Pa.  St.  404,  25  AU.  1134.  and  Weetcn  Cs. 
Teles.  Co.  v.  Philadelphia,  2  Am.  Electl.  Cas.  08,  22  Wkly.  Notee  Cas.  (P».) 
2B.  In  the  ease  of  Po»lal  Teleg.  Co.  v.  Baalltlmore,  S  Am.  ElecU.  Cm.  37, 71 
^fd.  602,  29  Atl.  BIO,  ft  fee  of  «2  per  year  for  each  pole  in  the  eit;  of  Bsltl- 
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t  was  held  reasqnable.  In  Kansas  a,  lieense  fee  of  $12  a  year 
cttcb  busiacBS  telephone,  and  |10  for  each  residence  telephone  wna 
the  absence  of  proof  that,  the  priviiegea  enjoyed  and  burdeoa 
bmne  1^  the  company,  and  the  expenditures  and  neee^Bities  of  the  city,  did  not 
mnuit  it,  /«  re  ChipcKate,  6  Am.  Electl.  Cas.  92.  58  Kan.  357,  43  Pac.  264. 
Itt  Ogdm  V.  Crostman  d  Roeky  Mt.  BeU  Teloph.  Co..  17  Utah,  68.  53  Pac.  088, 
It  v&s  h«ld  that  a  municipality  might  provide  by  ordinance  for  levying  and 
coUecting  a.  license  fee  of  $5  for  eacb  telephone  operated  and  maintained  by  a 
Wephone  company,  and  used  excluBivdy  within  its  limits,  for  which  a  rental 
diatge  ia  made  for  local  business. 

la  the  case  of  Saginate  v.  8tcift  Elect.  Light  Co..  113  Mich  (160,  72  N.  W.  8, 
tt  was  held  that  an  ordinance  of  a  city  charging  an  electric  light  company 
with  50  cents  per  annum  for  each  pole  maintained  by  it,  to  cover  the  cost 
of  inspection  by  the  city,  is  unreasonable,  where  the  actual  cost  of  such  in- 
u  leu  tlutB  5  cents  per  pole. 


I  • 
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TAXATION  GENERALLY  OP  TELEGRAPH  AND  TELE- 
PHONE COMPANIES. 


State  ex  bel.  Gottlieb  v.  Westebn  TTition  TELsa.  Co. 

Missouri;  Supreme  Court, 

1.  Taxation  of  teueqbaph  companies;  effect  of  U.  S.  statute. — While  & 

telegraph  company  under  the  act  of  Congress,  July  14,  1866  (U.  S.  Rev. 
Stats,  sec.  5263),  is  a  government  agency  and  an  instrument  of  inter- 
state commerce,  its  tangible  property  within  a  State  is  subject  to  SUte 
taxation,  like  all  other  property.  In  determining  the  value  of  the  tangi- 
ble property  of  such  a  company,  it  is  proper  to  compare  the  length  of 
its  lines  in  such  State  with  that  of  its  entire  lines,  or  to  take  the  aggre- 
gate value  of  the  shares  of  its  capital  stock,  and  deduct  therefrom  imh. 
portion  of  that  valuation  as  is  proportional  to  the  length  of  its  lin» 
without  the  State,  and  also  to  deduct  therefrom  the  value  of  its  real  estite 
and  machinery  subject  to  local  taxation  within  the  State.  Taxes  so  as 
sessed  constitute  an  excise  tax  upon  the  property  or  capital  of  the  cor- 
poration, and  not  a  tax  upon  any  franchise  belonging  to  it. 

2.  Taxation  of  franchise  of  company. — ^A  franchise  is  not  conferred  upon  i 

telegraph  company  by  the  act  of  Congress,  1866  (U.  S.  Rev.  Stat.  sec.  5-2C3) 
where  such  company  was  incorporated  under  State  lawa  and  merely  accepted 
the  privileges  conferred  by  the  act  referred  to.  The  fact  that  it  is  an  instru- 
ment of  interstate  commerce,  or  that  it  has  accepted  privileges  as  such, 
I  did  not  exempt  its  property  from  State  taxation.  Its  franchise  is  taxable 
in  the  State  where  its  lines  are  located,  either  directly,  in  the  proportion 
that  portion  of  its  franchise  exercised  in  such  State  bears  to  the  por- 
tion exercised  in  all  States,  or  indirectly,  by  being  impressed  upon  the 
tangible  property  owned  by  it  in  the  State,  thereby  increasing  its  value, 
and  by  considering  its  franchise  and  its  tangible  property  as  a  system, 
and  then  assesaing  the  part  thereof  within  the  State  at  its  proportionate 
value  to  that  of  its  entire  sytem. 

Appeal  by  both  parties  from  judgment  determining  tax  against 
defendant. 

Decided  December  3,  1903;  reported  65  S.  W.  775. 

H.  M,  Meriwether,  Eugene  Slevvn,  Atty.  Gen,,  and  Som,  B, 
Jeffries,  for  plaintiff. 


Dlchson  d  Smith  and  Karnes,  New  d'  Krauthoff,  for  defendant 
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lion  by  Marsha!.!.,  J,  [omitting  part  of  opinion  relating  to 
t  of  State  board  of  equalization,  etc.] 
jThe  trial  court  held  that  the  item,  ''All  other  property  at 
,400.06,"  included  franoliisea  which  were  derived  from  the 
lal  government,  and  were  nontaxable  by  reason  of  such  deriva- 
nd  that  the  defendant  is  a  governmental  agent  and  an  in- 
lent  of  interstate  commerce,  exercising  its  rights  in  Missouri 
f  by  virtue  of  such  Federal  authority ;  and  hence  held  that  the 
3  of  the  tax  sought  to  be  recovered  which  was  baaed  upon  thia 
\  could  not  he  legally  charged  on  defendant.  From  this  the 
appealed.  The  defendant  is  a  corporation  organized 
r  the  laws  of  the  State  of  New  York.  It  has  never  received 
Authority  or  right  or  permission  from  the  Stale  of  Missouri  to 
i  in  this  State,  or  to  erect  its  poles  or  string  its  wires  on, 
^  or  upon  the  public  highways  and  places  in  this  State.  Ever 
i  1865  (Gen.  St.  186fi,  c.  65,  p.  349,  sec.  5)  there  has  heeu  a 
!  in  this  State  authorizing  any  telegraph  company  organized 
p  the  laws  of  this  State  to  place  its  poles  and  wires  along, 
Wf  and  upon  the  public  highways.  But  there  is  not  now,  and 
r  has  been,  any  law  of  this  State  granting  any  such  franehiso 
i  permission  to  any  foreign  telegraph  company.  I  he  defendant's 
sole  right  to  do  business  in  Missouri  arises  out  of  the  Act  of  Con- 
^TBss  approved  July  14,  1S60  (14  Stat.  pp.  221,  222).  Briefly 
Mated,  that  act  gives  the  defendant  the  right  to  maintain  its  eys- 
tem  of  telegraph  along  the  military  and  post  roads  of  the  United 
States,  and  over,  under,  and  across  all  navigable  streams  of  the 
United  States,  and  requires  the  defendant  to  transmit  and  ^ve 
priority  (o  messajjes  of  the  government  between  its  various  depart- 
ments, officers,  and  agents  at  rates  to  be  annually  fixed  by  the  post- 
SMHler-general,  and  further  requires  the  defendant  to  sell  its  entire 
system  to  the  government  at  any  time  upon  a  valuation  to  he  fixed 
"i'  appraisers.  The  defendant  accepted  the  provisions  of  this  act, 
Md  has  ever  since  been  operating  under  it.  But  while  this  act  has 
"Pen  held  to  be  a  legitimate  regulation  of  commerce  between  the. 
Ptatea,  and  to  constitute  the  defendant,  as  to  government  business, 
*  government  agency  and  an  instrument  of  interstate  commerce 
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(Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  1  Am.  Bectl  Caa, 
250,  96  U.  S.  1,  24  L.  Ed.  708 ;  Western  Union  Tel.  Co.  v.  Texas. 
1  Am.  ElectL  Caa.  373, 105  U.  S.  460,  26  L.  Ed.  1067),  neverthe- 
less it  is  equally  as  well  established  that  "  the  property  of  a  tele- 
graph company  within  a  State  is  subject  to  State  taxation,  like  all 
other  property.  The  fact  tliat  the  company  is  engaged  in  interstate 
commerce,  or  that  it  is  an  agent  of  the  government,  can  afford  no 
immunity  from  the  taxation  of  its  property."  25  Am.  &  Eng,  Enc. 
Law  (Isted.),  p.  873,  and  cases  cited;  Western  Union  Tel  Co.  r. 
Texas,  1  Am.  Electl.  Caa.  276,  105  U.  S.  464,  26  L.  Ed.  1067; 
Western  Union  Tel.  Co.  v.  Taggart.  6  Am.  Electl.  Cas.  621, 163 
U.  S.  1,  16  Sup.  Ct.  1054,  41  L.  Ed.  49 ;  Western  Union  Tel  Co. 
r.  Massachusetts,  125  U.  S.  530,  8  Sup.  Ct.  961,  31  L.  Ed.  T9fl; 
imd  Atty.  Qen.  of  Massachusetts  v.  Western  Union  Tel.  Co.,  141 
F.  S.  40,  11  Sup.  Ct.  889,  35  L.  Ed.  628.  The  plaintiff  relies 
principally  upon  the  cases  of  Western  Union  Tel.  Co.  v.  JtfaswcW 
setts,  2  Am.  Electl.  Cas.  57,  125  U.  S.  530,  8  Sup.  Ct.  961,  31  L 
Ed.  790,  and  Atty.  Qen.  of  Massachusetts  v.  Western  Union  Ttl 
Co.,  3  Am.  Electl.  Cas.  40,  141  U.  S.  40,  11  Sup.  Ct  889,  35  L 
Ed.  628.  The  syllabi  in  those  cases  express  clearly  tbe  points  de- 
cided. In  the  first  case  (2  Am.  Electl.  Cas.  57,  125  U.  S.  530,  8 
Sup.  Ct.  961,  31  L.  Ed.  790),  the  syllabus  is  as  follows: 

"Th«  privilege  conferred  upon  telegraph  eompaniei  hj  Rev.  St.  aec.  SSHi. 
ctrriea  with  it  no  exemption  from  the  ordinary  burdens  of  taxation  in  s  SUU 
vitbin  which  th^  msj  own  or  operate  lines  of  telegraph.  The  laws  of  Hai«>- 
cbusetta  impoBe  a  tax  upon  the  Western  Union  Telegraph  Comp*nf  <m  k- 
CDunt  of  the  property  owned  and  used  by  it  within  that  State,  the  tkIdv  d 
which  ia  to  be  ascertained  by  comparing  the  length  of  its  linn  in  that  Stall 
^th  the  length  of  ite  entire  lines;  and  euch  a  tax  is  essentially  an  eiciw 
tax,  and  is  not  forbidden  by  the  fact  of  the  acceptvice  en  the  part  of  tbt 
catnpanj  of  the  rights  conferred  on  telegraph  companies  l^  Rev.  St.  sec  ii^ 
nor  by  the  commerce  clause  of  the  Constitution.  The  principles  estabUalud 
by  the  statutes  of  Massachusetts  for  regulating  the  taxation  of  eorporatiou 
doing  bUBinesH  within  its  limita,  whether  domestic  or  foreign,  do  not  ifftK 
to  he  unfair  or  unjust.  A  State  statute  which  authorizes  an  injunction  to  t« 
iMued  to  restrain  a  corporation  organized  under  the  laws  of  another  Stiti, 
whose  taxes  are  in  arrear,  from  prosecuting  ite  business  within  the  State 
until  the  taxes  are  paid,  is  void  so  far  as  it  assumes  to  confer  power  upon  * 
court  to  BO  restrain  a  tel^praph  company  which  has  accepted  the  praTiuou 
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I,  from  operating  ita  lines 


.litary  and  poat  roads  of 


In  ihp  second  case  (3  Am.  Eleetl,  Cas.  40,  141  U.  S.  40,  11  Sup. 
Ot.  889,  35  L.  Ed.  628),  the  syllabus  is  as  follows: 

The  tax  imposed  bj  the  Btatutce  of  Massacbusetta  (Pub.  St.  ch.  13.  flece. 
40,  42),  TequiriDg  every  telegraph  company  owning  a  line  of  telegraph  within 
lite  8t«te  lo  pay  the  State  treasurer  '  a  tax  upon  its  corporate  franchise  at  a 
nlwtion  thereof  equal  to  the  aggi^ate  value  of  the  sharee  in  its  capital 
(todt.'  deducting  such  portion  of  that  valuation  aa  is  pro[)ortional  to  the 
kngth  of  il^  lines  without  the  State,  and  deducting  also  an  amount  equal  to 
the  value  of  its  real  estate  and  machinery  subject  to  local  taxation  within  the 
Bute,  is,  in  effect,  a  tax  upon  the  corporalioit  on  aeeount  of  property  owned 
utd  Qued  by  it  within  the  State,  and  ia  constitutional  and  valid,  as  applied  to 
•  telf^nph  company  incorporated  by  another  State,  and  which  haa  accepted 
the  rights  conferred  by  CongresB  by  aectron  5283  of  the  Revised  Statutes." 

It  will  thus  be  obaerved  that  in  the  first  case  it  was  held 
proper  to  tax  the  tangible  property  of  the  company  in  that  State, 
and  that  "  the  value  of  which  is  to  be  ascertained  by  comparing  the 
length  of  its  lines  in  that  State  with  the  length  of  its  entire  lines." 
And  in  the  second  case  it  was  held  proper  to  require  the  company 
•o  pay  "  a  tax  upon  ita  corporate  franchise  at  a  valuation  thereof 
wjual  to  the  aggregate  value  of  the  shares  in  its  capital  stock," 
"  de<lu(!ting  such  portion  of  that  valuation  as  is  proportional  to  the 
wngth  of  its  lines  without  the  State,  and  deducting  also  an  amount 
eqn^l  to  the  value  of  its  real  estate  and  machinery  subject  to  local 
taxation  within  the  State."  This  method  of  taxation  was  expressly 
authorized  by  the  statute  of  that  State.  It  was  argued  in  the  last 
CMe  cited  that  such  a  tax  was  a  tax  upon  its  right  or  franchise  de- 
nved  from  the  Act  of  Congress,  and  hence  was  a  tax  on  its  fran- 
chise, and  not  on  its  property.  But  the  Supreme  Court  of  the 
United  States  held  that  such  a  method  of  taxation  was  not  a  tax 
f"  Its  franchise,  but  was  only  a  method  to  ascertain  the  valne  of  the 
tsnpWe  property  located  in  the  State  of  Massachusetts.  Mr.  Jus- 
tice Gray,  delivering  the  opinion  of  the  court,  .said : 

"But  this  court,  in  anawering  that  argument  and  upholding  the  validity  of 

'"•  '»x,  afhrmed  the  following  propoaitiona :  The  franchise  of  the  company  to 

*  corporation,  and  to  carry  on  the  buaineas  of  telegraphing,  waa  derived, 
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not  troin  tbe  act  of  Congress,  but  from  the  Uwb  of  the  Btat«  of  N«t  York, 
under  whieh  it  was  organized ;  and  it  never  could  have  been  istended  by  tht 
Congresa  of  the  United  Statps,  in  conferring  upon  a  corporation  of  one  SUt«Uie 
authority  to  enter  the  territory  of  an;  other  State,  and  to  erect  its  polea  and 
lines  therein,  to  establiih  the  propoaition  that  such  a  company  owed  do 
obedience  to  the  laws  of  the  Stat«  into  wbich  it  tbua  entered,  and  w*»  noifn 
no  obligBtion  to  pay  its  fair  proportion  of  the  taxes  neceaaary  to  the  luppoTt 
of  the  government  of  that  StaU.  2  Am.  Electl.  Caa.  57,  125  U.  S.  547.  MS,  8 
Sup.  Ct.  963,  31  L.  Ed.  7fl3.  By  whatever  name  the  tax  may  be  called,  m 
described  in  the  laws  of  Massachusetts,  it  is  essentially  an  excise  upon  Uit 
capital  of  the  corporation ;  and  those  laws  attempt  to  ascertain  the  jn^t 
amount  which  any  corporation  engaged  in  business  within  ite  UmiU  »ball  pi; 
as  a  contribution  to  the  support  of  its  government  upon  the  amount  and  viluc 
of  the  capital  so  employed  by  it  therein.  2  Am.  Electl.  Caa.  S7,  125  U.  S.  H'>. 
e  Sup.  Ct.  963,  31  L.  Ed.  793.  The  tax,  though  oominatly  upon  the  abAtu  of 
capital  stock  of  the  company,  is,  in  effect,  a  tax  upon  that  organization  on  »• 
count  of  property  owned  and  used  by  it  in  the  State  of  Idassachusetta ;  and  Uw 
proportion  of  the  length  of  its  lines  in  that  State  to  their  entire  length  Ihrougli- 
out  the  whole  country  is  made  the  basis  for  aacertaining  the  value  oi  thst  prop- 
erty. Such  a  tax  is  not  forbidden  by  the  acceptance  on  the  part  of  the  tcl^ 
graph  company  of  the  rights  conferred  by  section  S263  of  the  Revised  Staluln. 
or  by  the  commerce  clause  of  the  Constitution.  2  Am.  Electl.  Cas.  ST.  lii 
U.  S.  6G2,  B  Sup  Ct  965,  31  L.  Ed.  794.  The  statute  of  MassaebusetU  is 
intended  to  govern  the  taxation  of  all  corporations  doing  busioesa  within  'M 
territory,  whether  organized  under  ita  own  laws  or  under  thow  of  muk  olher 
State,  and  the  rule  adopted  to  aaeertain  the  amount  of  the  ndne  of  the  capitit 
engaged  in  that  business  within  its  boundaries,  on  which  the  t«z  ihould  b< 
assessed,  is  not  an  unfair  or  unjust  one;  and  the  detaila  of  the  method  bj 
which  this  was  determined  have  not  exceeded  the  fair  range  of  legislative  dit- 
eretion.  2  Am.  Electl.  Cas.  67.  126  U.  S.  653,  8  Bnp.  Ct.  965,  31  L.  Ed.  7H. 
That  decision  was  cited  by  the  court  in  Ratterman  v.  T*l«gTapk  Co^  i  Am. 
Electl.  Cas.  66,  127  U.  S.  411,  426.427,  a  Sup.  Ct.  1127,  32  L.  Bd.  220,  wd  ia 
ietoup  V.  Port  of  MobiU,  127  U.  S.  840,  649.  8  Sup.  Ct  1380,  38  I*  Ed,  311' 

The  rules  established  by  the  adjudications  nuj  be  stated  Vi  be: 
First,  that  the  Western  Union  Telegraph  Companj  is,  as  between 
governmental  departments,  a  governmental  agency,  but  is  not  so 
aa  between  the  company  and  a  State  or  a  citizen ;  second,  that  the 
telegraph  company  is  an  instrument  of  interstate  commerce,  and 
baa  a  right  to  enter  a  State  and  transact  business;  third,  that,  the 
telegraph  company  being  an  inatrument  of  interstate  commerce, 
and  deriving  its  powers  in  this  regard  from  the  United  States,  no 
State  has  a  right  to  prevent  such  company  from  doing  business  in 
the  State,  for  that  would  be  an  interference  with  interstate  com- 
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fouitli,  that  the  tangible  propertj  of  the  tnlegraph  compaiiy 
in  a  State  ia  subject  to  taxation  like  any  other  propertj  in 
_Jlte,  and  its  franchise  or  right  derived  from  the  act  of  1866 
__«ot  exempt  «uch  property  from  taxation  by  the  State  in  which 
ndi  property  ia  located;  fifth,  that  in  determining  the  value  of 
tiie  tangible  property  of  the  company  located  in  any  State  it  is 
proper  to  compare  the  length  of  its  lines  in  that  Slate  with  the 
toph  of  its  entire  lines,  or  to  take  the  aggregate  value  of  the  shares 
of  its  capital  stock,  and  deduct  therefrom  such  portion  of  that  val- 
ttttion  as  is  proportional  to  the  length  of  its  lines  without  the  State, 
and  alio  to  deduct  therefrom  the  value  of  its  real  estate  and  machin- 
ery luhject  to  local  taxation  within  the  State.    And  that  such  ta.xes 
■0  aaieaaed  eoostitnte  an  excise  tax  upon  the  property  or  capital  of 
Ita  corporation,  and  not  a  tax  upon  any  franchise  of  the  corpora- 
tion,   in  the  case  at  bar  the  board  of  equalization  first  ascertained 
the  number  of  miles  of  poles  and  wire  and  the  numb*  of  instru- 
ments oivned  by  the  defendant,  and  used  in  this  State,  and  placed  a 
valuation  upon  them.    The  board  then  considered  "  all  other  prop- 
erty" owned  by  the  defendant  located  in  this  State,  and  put  a 
vJuation  upon  that.     The  defendant's  evidence  shows  that  it  did 
om  other  property  in  this  State  besides  the  poles,  wire,  and  instrn- 
menls  specially  enumerated  and  valued.    But  it  contends  that  snoh 
other  pioperty  was  worth  only  «1,000,  and  not  $856,400.56,  as 
the  board  found  it  to  he  worth.     The  utmost  that  could,  therefore, 
be  said  of  this  item  is  that  the  defendant  and  the  board  differed  in 
ophiion  as  to  the  value  of  such  other  property,  and,  this  being  an 
action  at  law,  wherein  the  defendant  attempts  to  defeat  the  whole 
levy,  as  long  as  it  appears  that  the  defendant  owned  some  property, 
and  the  only  question  is  whether  it  was  of  the  one  value  or  the 
Hher,  the  defense  must  fail,  for  a  court  of  law  has  no  machinery 
for  iletermining  how  much  such  poperty  was  really  worth;  and,  in 
IcHition,  if  all  defendant  claims  be  true,  it  is  merely  a  case  of 
overvaluation,  and  not  an  erteneous  assessment,  and  under  the  law 
nf  this  State  mere  overvaluation  is  no  defense  to  a  suit  upon  a  tax 
bill,  for  aection  7579,  Eev.  St.  1989  (section  9197,  Eev.  St.  1899), 
expressly  provides  that  "  valuations  placed  on  property  by  the  as- 
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seasor  or  board  of  equalization  shall  not  be  deemed  to  be  ea 
asaesamenta  under  this  section,"  "  ' 

But,  aside  from  this,  »uch  a  defense  is  not  available  tol 
fendant  in  a  suit  upoD  the  tax  bill  in  a  court  of  law,  but  "! 
aggrieved  may  resort  to  a  court  of  equity  to  restrain  the  e 
of  the  excesfi  upon  payment  or  tender  of  what  ia  adniittfll 
due."  Stanley  v.  Supervisors,  121  U.  S.  535,  7  Sup.  Ct.  11 
I.  Ed.  1000.  This  the  defendant  haa  wholly  failed  to  da. 
mils  it  owns  some  property  that  is  subject  to  taxation  otb 
that  specifically  enumerated,  and  it  has  not  aougbt  the  I 
court  of  equity  to  relieve  it  against  the  claimed  excessive  1 
liaa  it  paid  or  offered  to  pay  the  tax  upon  the  other  pro| 
admits  it  owna,  even  upon  its  own  basis  of  valuation  thenQ 
that,  even  if  this  was  an  appropriate  proceeding  in  eqa 
defendant  has  not  brought  itself  within  the  rule  entitling'] 
lief  as  laid  ilown  by  the  Supreme  Court  of  the  United  State 
defendant,  however,  contends,  and  tlic  trial  court  found,  tf 
other  property  at  $856,400.56  "  included  franchises  whi 
derived  from  the  Federal  government,  and  were  nontd 
reason  of  such  derivation,  and  that  the  defendant  is  a.< 
mental  agent  and  an  instrument  of  interstate  commerce,  ea 
its  rights  in  Missouri  solely  by  virtue  of  auch  Federal  afl| 
and  hence  that  court  held  that  the  portion  of  the  tax  ba^ 
this  item  of  aaseasment  could  not  be  recovered.  The  ti3 
was  right  in  holding  that  the  defendant  is  a  governmenti 
but  this  only  extended  to  its  relations  between  the  govemM 
its  agent.  The  trial  court  was  also  right  in  holding  that  thai 
ant  is  an  instrument  of  interatate  commerce.  But  the  trt 
was  in  error  in  holding  that  the  defendant  derived  its  fr»i 
that  is,  its  right  to  exist  and  be  a  eorj.)oration  and  do  a  ti 
business — from  the  government  of  the  United  States.  Tl 
chiae  is  derived  from  the  State  of  New  York,  and  not  j 
government  of  the  United  States,  Neither  the  Act  of  < 
of  1866  nor  its  acceptance  by  the  defendant  created  the  d 
or  gave  it  the  right  to  do  business.  The  defendant  v 
the  laws  of  New  York  12  years  before  the  Federal  statute 
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aeted.     The  defendant  was  obliged  to  be  a  telegraph  company  or 
engaged  in  that  business  before  it  could  accept  the  provisions  o£ 
ihat  act.      It  could  not  be  created  a  telegraph  corporation  by  the 
government  of  the  United  States,  or,  at  any  rate,  it  had  not  been 
80  created.     The  fact  that  it  is  an  instrument  of  interstate  com- 
merce, or  that  it  had  accepted  the  Act  of  1866,  did  not  exempt  its 
property  in  this  State  from  taKation,     25  Am.  &  Eng.  Euc,  Law 
(1st  ed.),  p.  873;  Western  Union  Tel  Co,  v.  Texas.  1  Am.  Electl. 
Cas.  373,  103  U.  S.  4G4,  26  L.  Ed.  1067;  Western  UnUyn  Tel.  Co. 
V.  Taggart,  6  Am.  Electl.  Cas.  621,  163  U.  S.  1,  16  Sup.  Ct.  1054, 
41  L,  Ed.  49;  Western.  Union  Tel.  Co,  v.  MassachiLsetts,  2  Am. 
Electl.  Cas.  57,  125  U.  S.  530,  8  Sup.  Ct.  961,  31  L.  Ed.  790; 
Ally.  Gen.  of  Massachusetts  v.  Western  Union  Tel.  Co.,  3  Am. 
Electl.  Cas.  40,  141  U.  S.  140,  11  Sup.  Ct.  889,  35  L.  Ed.  628. 
So  that  when,  in  determining  the  value  of  the  property  of  the  de- 
fendant in  this  State,  the  board  of  equalization  took  into  considera- 
tion "  the  cost  of  construction  and  equipment  of  said  Western 
Union  Telegraph  Company,  and  the  location  tliereof ,  and  its  traffic 
and  buaiuess,  and  the  par  value  of  its  stock  and  bonds,  and  the 
gross  receipts  and  net  earnings  and  franchise  omied  by  said  com- 
pany, and  the  value  thereof,"  it  did  not  and  could  not  have  in- 
cluded therein  any  franchise  derived  by  Che  defendant  from  the 
Kovemment  of  the  United  States,  because  that  government  had  con- 
ferred no  such  franchise ;  nor  was  such  a  valuation  placed  upon 
"  all  other  property  "  a  tax  upon  the  franchise  of  the  defendant 
company.     The  franchise  derived  by  the  defendant  from  the  State 
of  New  York  was  considered  by  the  board  in  determining  the  value 
of  the  property  of  the  defendant  located  in  this  State ;  that  is,  that 
property  was  valued  not  as  so  many  poles,  so  much  wire,  so  many 
inatmments,  or  so  much  "  other  property  "  in  the  abstract,  but  was 
valued  in  the  concrete,  in  the  relation  that  such  property  in  the 
abstract  bore  to  other  property  in  the  abstract,  which,  being  brought 
into  relation  towards  each  other — into  a  system,  located  partly  in 
lliia  State  and  partly  in  other  States — gave  each  part  a  concrete 
value,  which  was  much  greater  than  its  abstract  value.     The  right 
to  exist — the  franchise — of  the  defendant  was  property,  and  was 
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aubject  to  taxation,  either  directly,  in  the  proportion  that 
tion  of  the  franchise  exercised  in  this  State  bore  to  the  pB 
of  the  franchise  exercised  in  all  other  Stales,  or  indin 
was  done  in  Massachusetts  and  as  was  done  here^  by  111 
pressed  upon  the  tangibie  property  owned  by  it,  thereby  iij 
its  vahie,  and  by  considering  the  franchise  and  its  tangil 
erty  as  a  system,  and  then  assessing  the  part  of  the  propwB 
ing  a  part  of  the  system  and  located  in  Missouri  as  of  itq 
tioiiate  value  of  the  whole  property  constituting  the  ayatafl 
was  expressly  held  to  be  proper  in  Western  Union  Td.  CoA 
ackujietls,  2  Am.  Electl.  Cas.  5T,  125  U.  S.  530,  8  Snp.j 
81  L.  Ed.  790.  The  rule  approved  in  Atty.  Gen.  of  Matli^ 
V.  Western  Union  Tel.  Co.,  3  Am.  Electl.  Cas.  +0, 141  TJ.  j 
Sup.  Ct.  889,  35  L.  Ed.  628,  accomplishes  the  aame  resffl 
is  "  a  tax  upon  its  corporate  franchise  at  a  valuation  then 
to  the  aggregale  valne  of  the  shares  of  its  capital  stock,"  4 
Buch  proportion  of  that  valnation  as  is  proportional  to  thai 
its  lines  without  the  State,  and  deducting  also  an  amoimfl 
the  value  of  its  real  estate  and  machinery  subject  to  loca]| 
within  the  State.  This  is  only  another  method  of  adding'1 
of  the  franchise  to  the  value  of  the  property  located  in  % 
and  iherchy  taxing  its  concrete  value,  which  is  its  real  vj 
the  value  at  which  it  could  be  sold.  It  will  not  do  to  say,  I 
fendant  does,  that  the  poles,  wire,  and  instruments  cod 
placed  new  at  a  coat  of  $984,357.8!).  and  that  all  its  other' 
in  this  State  is  only  worth  $1,000.  Those  snms  may  rcpr 
value  of  the  property  in  the  abstract,  but  they  do  not  i 
the  value  of  the  property  in  the  concrete,  because  as  a  i 
system  a  greater  value  is  necessarily  impressed  upon  thfl 
property,  and  thereby  the  property  becomes,  it  may  be,  wd 
times  as  much  as  it  would  be  if  considered  in  the  abstll 
injnstice  is  done  to  the  defendant  in  so  valuing  it,  becaul 
fendant  so  uses  it  and  treats  it,  and  because  it  is  worth  ma 
would  sell  for  more  as  a  necessary  part  of  a  system  thai^ 
if  it  was  sold  in  the  abstract-,  or  than  if  it  had  no  sucli  i^ 
the  other  parts  of  the  system.     In  other  words,  tlie  4 
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nlues  it  for  taxation  at  its  abstract  value,  while  it  enjoys  it  and 
derives  proUt  from  it  according  to  its  concrete  value.  It  follows 
that  tbe  judgment  of  the  Circuit  Court  holding  that  the  tas  assessed 
igainst  "  all  other  property  at  $856,400.56  "  to  be  unlawful  is 
erroneous,  and  that  the  plaintiff  is  entitled  to  a  judgment  for  the 
vhole  amount  of  the  tajc  sued  for. 

Judgment  is  accordingly  entered  for  tbe  plaintiff  here  for  $1,- 
027.22,  back  taxes  for  the  year  1899,  with  interest  thereon  from  the 
let  of  January,  1900,  at  the  rate  of  1  per  cent,  per  month  (Kev,  St. 
1896,  sec.  9225),  and  costs.    All  concur. 

Telacraph  line*  de«m«d  real  propertr  for  tlie  purpose  of  taxation,  see 
Veatem  i'n.  Tel.  Co.  r.  TcrnifVBoa,  1  Am.  Electl.  Caa.  327,  »  Bsxt.  (Tenn.) 
!2J.  But  this  propoBition  has  been  mntroverted,  *nd  there  are  caaw  to  the 
tOrtt  tlwt  poles  and  nirea  for  conducting  eleetrieity  are  not  appurtenant  to 
the  land,  and  are  not  in  a  strict  sense  to  bi!  deemed  real  pruptrtj.  Shelby- 
riBf  Waler  Co.  c.  People,  4  Am.  Electl.  Cas.  559,  140  111.  545,  30  N.  E.  678. 
lathe  cise  of  Mempha  Oaa  Light  Co.  a.  State,  6  Cald.  (Tenn.)  the  court  said: 
"Pipa  for  gas  laid  through  the  streeta  of  the  city  by  permiKaioQ  of  the  cor- 
porate, authorities,  do  not  become  the  property  of  the  city,  or  a  part  of  tlie 
retltj.  They  am  personal  property  and  the  property  of  the  company."  To 
Oi*  name  effect  is  Commomocalth  v.  LotrtU  (Joe  L^ght  Co.,  12  Allen  (Mass.) 
T5.  And  see  Kaioport  III  Co.  u.  Taa  Assesiora,  6  Am.  Eleetl.  Cas.  659,  19  R. 
I.  83a.  30  Atl.  426,  holding  that  dynamos,  switch -boards,  poles  and  wires  are 
pBrwnal  rather  than  real  property  for  the  purpose  of  taxation  under  tbe 
Rhode  Island  law. 
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1.  TAIiTTO!^    OF   BEAL   ESTATE    OF   TELEPHONB    COMPANY. The    Ststute     (N.    H. 

I^ib,  8tatii.  1901,  eh.  04.  sec,  3)  impoaeB  a  State  tax  upon  the  value  ot  the 
linet  of  telephone  companies  within  the  State,  including  poles,  wires, 
inelnuuenls.  apparatus,  oflitc  furniture  and  fixtures  of  nil  kinds.  Section 
12  of  such  statute  provides  that  such  companies  sliall  be  taxed  only 
in  the  mode  prescribed  therein,  "except  upon  real  estate  not  used  in  their 
ordinary  buHincss."  It  wan  held  that  this  statute  precluded  the  local 
tualion  ot  the  real  estate  of  such  companies  which  was  used  In  their 
ordinary  bUBineaa. 
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Petition  bj  plaintiff  for  abatement  of  taxes.  Decided  Maj  5, 
l'J03 ;  reported  (N.  H.)  55  AU.  188. 

Tlie  plaintiffs  are  a  corporation  duly  established  under  the  laws  of  Mmm- 
chll^^tt8.  Tbey  operate  lines  in  New  Uampehire,  and  have  in  thia  St«te  prop- 
erty (.'ooaisting  of  telephones,  lines,  wires,  poles,  and  other  implements  and  ii- 
struiiii'atalitieB  required  for  conducting  their  business.  Their  propertj  ib 
other  States  is  of  a  limiUr  character,  and  is  used  for  a  similar  purpoae.  The 
corpi)rat«  property  is  wholly  represented  by  capital  stock.  The  plkiotifls  own 
real  estate  situate  on  Concord  street,  in  Hancheeter.  The  building  thereoa 
was  designated  and  erected  exclusively  for  a  telephone  exchange,  and  is  tued 
Boli-ly  for  that  purpose.  All  wires  and  connections  in  Manchester  and  those 
Iciding  from  Manchester  elsewhere  are  operated  in  the  building,  and  the  ea- 
gitU'3,  dynamos,  and  other  apparatus  used  in  the  business  axe  located  thereia. 
The  building  also  contains  offices,  occupied  I:?  the  local  manager  and  othci 
co[iTiec'!ed  with  the  company,  and  a  storeroom  for  supplies  used  in  conducting 
ttii?  Iiusiness  io  Manchester  and  vicinity,  and  making  repairs  and  renewals,  and 
in  providing  for  new  ctmstniction.  In  1901  the  State  hoard  ot  equaliiadiHi, 
out  iii^  under  chapter  64  of  the  Public  Statutes,  determined  the  value  ol  Uk 
plnintiff's  property  in  this  State  for  purposes  of  taxation  to  be  $320,000,  tai 
assessed  a  tax  tbereon  of  95,408,  which  sum  was  paid  to  the  State  treanirer. 
in  the  same  year  the  assessors  ot  Manchester  assessed  a  tax  upon  the  plain- 
till  s  real  estate  on  Ckincord  street,  and  payment  of  the  same  was  demanded. 
A  petition  for  abatement  was  seasoiubly  filed  and  denied.  Mar^  8,  190^ 
the  pluintiffs  under  protest  paid  to  the  city  the  sum  of  $26S.20,  aa  the  amoiml 
of  the  tax  and  interest  thereon. 

Joseph  W.  Fellows,  for  plaintiffs. 
George  A.  Wagner,  for  defendants. 

Opinion  by  Behick,  J. : 

The  law  provides  that  "  every  person  or  corporation  owning  or 
opctnting  a  telegraph  or  telephone  line  within  the  State  shall  pij 
to  ili(!  State,  for  its  use,  an  annual  tax  upon  the  value,  on  tiie  first 
dn\  of  April  of  each  year,  of  the  telegraph  or  telephone  line  within 
tlif  S[at«,  then  owned  or  operated  by  such  person  or  eorporation, 
iiieluding  poles,  wires,  instruments,  apparatus,  office  furniture,  and 
fixtures  of  all  kinds,  at  a  rate  as  nearly  equal  as  may  be  to  tbe 
a^orage  rate  of  taxation  at  that  time  upon  other  property  throng 
out  tlie  State  "  (Pub.  St.  1901,  c.  64,  sec.  3)  ;  and  also  that  "  the 
State  board  of  equalization  shall  determine  the  value  of  the  prop- 


r  U>  be  taxed  bj  virtue  of  the  preceding  aectious  and  the  rate 
ntioii,  and  shall  asaesa  such  taxes."     Pub.  St,  1901,  c.  64, 

defendants  contend  that,  as  real  estate  is  not  apecitically 
led  in  the  foregoing  section  3,  all  the  real  eatat«  of  tele- 
telephone  companies  is  taxable,  like  real  estate  generally, 
town  in  which  it  ia  situate."    Pub.  St,  1901,  c.  56,  sec.  1+. 
be  force  to  this  contention  were  it  not  for  section  12, 

I.  St,  1901,  which  provides  that  "  telegraph  and  teiephoi 

"Wrporations  and  companies  shall  be  taxed  only  in  the  mode  pre 
BOTibed  in  this  chapter,  except  upon  real  estate  not  used  in  their 
ordinary  business."  It  is  entirely  clear,  in  the  light  of  this  section, 
Uitt  the  Legislature  intended  that  such  real  estate  of  telegraph  and 
telephone  companies  as  is  "  used  in  their  ordinary  business " 
abould  be  taxed  by  the  State  board  of  equalization  for  the  use  of  the 
State,  83  provided  by  section  4,  c.  64,  Pub,  St.  1901,  and  not  by  tliu 
"town  in  which  it  ia  situate,"  as  provided  by  section  14,  c.  56, 
Pub,  St.  1901.  An  it  ia  found  that  the  real  estate  in  question  was 
owned  by  the  plaintiffs  and  "  used  in  their  ordinary  business,"  it 
follows  that  its  taxation  by  the  city  of  Manchester  was  unlawful, 
and  that  the  tax  should  be  abated. 
Case  dischai^ed.    All  concurred. 

Other  Cases  Relating  to  Taxation  of  Telegraph  and  Telephone 
Companies. 
1-  01t7  ordinance  Impoilng  licenae  tax  on  telegraph  polei  and 
•ndvltB;  conaUtntlonaUty.— In  Iht  ease  of  Postal  Tpleg.  Gable  Co.  t).  CiJj/ 
0^  yoTfolk,  Va..  43  8.  E.  307,  an  ordinance  of  the  city  of  Norfolk  was  under 
wnildention.  Such  ordinnnce  provided  that  any  corporation  engaged  in  send- 
ing tdeftrams  to  or  from  the  city  of  Norfolk  to  or  from  points  within  the  State 
"t  Virginia,  exeepting  telegrams  sent  to  or  received  by  the  government  of  the 
United  States,  or  ol  the  State  or  its  agants  or  officers,  shall  pay  a  license  tax 
of  teSO.  and  in  addition  $1  for  each  pole,  and  SI  for  each  100  feet  of  conduits 
"o  the  ftreets  or  alleys  of  the  city  owned  by  such  person  or  corporation ;  an- 
other or  Ji  nonce  passed  in  connection  therewith  provided  that  nothing  therein 
nattined  shall  be  construed  as  imposing  a  tax  upon,  or  restricting,  interstate 
""nincrce.  Such  ordinance  was  held  constitutional ;  it  was  not  in  violation  of 
t-  S.  Const.,  art.  1,  sec.  8,  conferring  on  Congress  sole  power  to  regulate  com- 
niti<«  between  the  States ;  nor  was  it  violative  of  art.  10.  sec.  4,  of  the  Virginia. 
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Constitution,  uuthDri!:ing  the  genera)  anapDibly  to  levy  a  tax  on  bus 
cannot  lie  rtachrd  liy  tlii>  ad  rulorciii  Bj-sttiii  Ji  tas^ation. 

2.  Ueeiue  fee  on  telephoiie  oompanj  for  Tiae  of  dt?  >t«* 
cblse  for  dbc  at  street  having  been  granted,  new  coadlU* 
be  Impaaed. — In  the  I'lisp  u(  Suitact  Tclrph.  d  Ti-lcg.  Co.  c.  Viltf  t 
115  Fed,  202  (Cir.  Ct.,  Diat.  Oregon),  the  pluintiff  sought  tn  enj« 
of  Mfdford  from  removing  its  polea  and  wires  from  the  etreeta  ffl 
to  pa7  an  annual  license  fee,  Imposed  by  an  ordinance  of  such  e\iy. 

"Section  102  of  tlie  act  of  the  Legislature  incorporating  the  c^ 
ford  provides  tbat:  I 

"  'The  city  council  shall  have  power  to  license,  r^ulate  or  p^j 
graph  and  telephone  companies  using  the  roods,  streets  or  Blleys  I 
and  road  aistrict,  and  to  fix  the  compeDsatioo  which  such  companii 
nually  pay  to  the  city  for  such  license  or  privilege.  But  no  license  | 
an  exclusive  right  to  any  such  company.'  i 

"  The  ordinance  complained  of  provides  that  no  person  shall  (•) 
telephone  business,  or  place  in  or  occupy  any  of  the  streets  with  iq 
wires,  without  paying,  for  an  annual  license  so  to  do.  the  sura  o^ 
when  this  sum  is  paid,  the  city  recorder  shall  iiwue  a  license  to  ■ 
authoriiing  and  permitting  said  person  or  company  to  engage  in  ttl 
business  within  said  city  for  the  period  of  one  year;  that  the  pert 
pany  paying  said  license  fee,  during  the  yeur  for  which  they  baW 
license,  shall  have  a  right  to  occupy  the  streets  and  alleys  with  his  | 
and  wires,  etc.  This  is  a  revenue  provision,  and  is  not  within  t^ 
conferred  upon  the  city  by  its  charter.  'The  power  to  license,  ai  | 
regulating  a  business,  implies  the  power  to  charge  a  fee  therefor  ( 
defray  the  expense  of  issuing  the  license,  and  to  compensate  the  Q 
expense  incurred  in  maintaining  such  regulation.  Wbenerer  it  I 
Ihat  the  fee  for  the  license  is  substantially  in  excess  of  what  it  4 
will  be  considered  a  tax,  and  the  ordinance  imposing  it  void.'  Lamm 
case  {D.  C).  22  Fed.  701.  It  the  city  has  authority,  under  sectjuj 
charter,  to  fix  the  compensation  which  shall  be  annually  paid  for^ 
or  privilege  to  use  the  roads  and  streets  of  the  city,  then  the  eityJ 
required  the  payment  of  the  suui  fixed  by  the  ordinance  (or  such  I 
did  not  do  this.  From  the  averments  of  (he  bill,  it  appears  tU 
plainant  has  the  right  to  use  the  streets  of  the  city,  by  permisaiod 
fully  appointed  ofBcers.  If  so,  the  city  cannot  add  new  condition*  % 
after  the  company  has  accepted  it  and  esUblished  its  plant.  If  In 
to  fix  compensation  is  meant  the  compensation  that  the  city  is  t^ 
the  lieense  regulation,  the  case  is  within  tlie  rule  of  the  Laintdry  j 
(D.  C),  22  Fed.  701,  and  the  compensation  to  be  fixed  must  not  g  ' 
expense  of  issuing  the  licenw  and  maiutJiiniDg  the  license  i 
short,  the  city  cannot  add  to  the  conditions  upon  which  the  r 
streets  was  granted  to  the  complainant,  and  while  it  way  exact  a 
for  the  license,  it  cannot,  under  the  power  given  in  its  charter,  mal 
pensBtion  a  mutter  of  revenue." 


TAXATION  OF  ELECTRIC  LIGHT  COMPANIES. 
R&TEssoN  &  Passaic  Gas  &,  Elect.  Co.  v.  State  Boabd  of 


bScTBiiSE  TAX  on  EifCTSic  uoHT  couPANY. — The  Pateraon  ft  Paeaaic  Qoa 
c  Companjr  waa  formed  March  1.  \S&9.  bj  the  ronsolidation  and 

T  of  eight  rarporation.  Bome  of  whom  pnsspssed  and  e: 

]  fraochiaed  within  the  definition  luid  down  in  Slate  Hoard  of  Assessors 

Ui^field  Water  Company.  «7  N.  ,;.  Luw.  357.  52  Atl.  230.  and  s 

lation   the  consalidatcd   oompaDy   has   conHtantly   exurcised  those 

9es.     BfUt,  that  the  company  ia  subject  to  taxation  under  section 

e  act  of  March  23,  1600   (P.  L.  p.  502).  for  the  taxation  of  fran- 

KTO'ST  OF  TAX. — The  tax  to  be  levied  on  the  corporation  under  that  aeclion 
hS  per  cent,  of  ita  gross  annual  reooipts  from  all  its  business,  not  merely 
'..  of  ita  receipts  from  the  exercise  of  municipal  fraoebises, 
(Syllabus  bj  the  c 

tiorari  to  review  assesament  against  relator.     Decided  Feb- 
r  24,  1903;  reported  (N.  J.  Law),  54  Atl.  246. 

(.  V.  lAndabury  and  Hobart  Tvitle,  for  prosecutor. 

Michael  Dunn,  for  defendanta, 

OpinioD  by  Dixon,  J. : 

The  Paterson  &  Passaic  Gas  &  Electfic  Company  waa  formed  on 
March  1,  1889,  by  the  consolidation  and  merging  of  the  Paterson 
Gaslight  Company,  the  People's  Gaslight  Company  of  the  City  of 
Palorson,  the  Passaic  Gaslight  Company,  the  Edison  Electric 
Illuminating  Company  of  Paterson,  the  Passaic  &  Bergen  Gas 
Company,  the  Tx>di  Light.  Heat  &  Power  Company,  the  Passaic 
Electric  Light,  Heat  &  Power  Company,  and  the  Passaic  Lighting 
Company.  Under  the  Corporation  Act  of  lStl6,  in  pursuance  of 
"'liich  the  merger  and  consolidation  took  place,  the  several  corpora- 
tions became  a  new  single  corporation,  with  a  new  name,  new  capi- 


AmEBICAH   ElJlCTRIOAI.  Cabes. 


Patersoo  ft  pAMuic  Gas  ft  Elect.  Co.  t.  SUU  Board  of  AaraM 


tal  stock,  and  new  directors,  and  was  (speaking  general! 
dowed  with  all  the  rights  and  powers,  and  charged  with' 
dutiea  and  liiiiitationa,  of  the  constituent  companieg,  Uo 
Act  of  March  ^3,  1900,  for  the  taxation  of  franchises  (I 
502),  thia  company,  on  April  23,  1901,  made  return  to  til 
boHrd  of  Hsaessora  that  its  gross  receipts  fmm  its  busiaea 
State  of  New  Jersey  for  the  year  ending  December  31 
amounted  to  $572,007.40,  whereupon  thnt  board  assessed' 
against  the  company  at  $11,440.15,  and  apportioned  thei 
the  various  taxing  districts  in  which  the  property  of  the  0 
was  located.  The  present  writ  of  certiorari  is  prosecuta 
duce  that  tax.  { 

The  ground  of  the  application  for  reduction  is  that  thw 
constituent  companies,  namely,  the  Paterson  Gaslight  Oj 
the  People's  Gaslight  Company,  and  the  Passaic  Gaali^ 
pany,  never  exercised  any  "municipal  franchises"  wjj 
definition  of  that  phrase  given  in  State  Board  of  Aaat 
riaiiifield  Water  Company,  67  N.  J.  Law,  357,  53  Ati.  it 
prosecutor  contends  that  as,  by  tlie  terms  of  the  Act  ofl 
cannot  "  apply  to  any  corporation  which  has  not  hithertd 
not  hereafter  exercise  any  municipal  franchise  "  (section  4 
fore  it  cannot  apply  to  the  prosecutor,  so  as  to  impose  a  f 
the  receipts  derived  from  the  business  formerly  carried  oft] 
companies.  This  contention  plainly  ignores  the  languu 
statute.  Construing  tt^ther  the  first,  fourth  and  eightlij 
,  of  the  act,  it  will  be  manifest  that  the  corporations  whi^ 
make  return  to  the  State  board  are  thns  described;  "  Cort 
{other  than  municipal  corporations  or  corporations  tazald 
the  Act  of  April  10,  1884),  which  have  aciiuired,  or  may  I 
acquire,  authority  or  pemiiasion  from  the  State  or  from  aii 
district  thereof,  and  have  or  may  hereafter  have  the  rin 
and  occupy,  and  occupying,  the  street  or  highways,  roaj 
or  public  places  in  the  State,"  excluding,  however,  from  n 
of  corporations,  "  any  corporation  which  has  not  bitbert 
not  hereafter  exercise  any  municipal  franchise."  The  [ 
concedes  that  it  is  not  taxable  under  the  Act  of  April  1 


that  it  acquired  from  the  State,  through  the  chartere  of  the  three 
oonstitueut  companies  last  named,  and  from  certain  taxing  dis- 
trieta  of  the  State,  through  the  five  other  constituent  companies, 
authority  and  permiaaion  to  use  and  occupy  certain  streets  and 
liigbways  in  several  muDicipalities  of  the  State;  that  it  is  using 
thoee  streets  and  highways ;  and  that  the  franchises  passing  to  it 
from  those  five  companies,  and  which  it  is  constantly  exercising, 
were  municipal  francliises  within  the  case  cited — that  is,  fran- 
chises that  could  not  be  exercised  without  first  obtaining  the  con- 
sent of  the  municipalities  within  whose  limits  they  were  to  be  exer- 
cised. It  thus  appears  that  the  present  corporation  is  \vithin  the 
general  scope  of  sections  1  and  4  of  the  act,  and  is  not  within  the 
special  exception  of  section  8 ;  in  other  words,  that  it  is  a  corpora- 
tion required  to  make  return  to  the  State  board.  What  that  return 
ie  to  set  forth  is  declared  by  the  act  in  unmistakable  terms,  "  the 
gross  receipts  of  its  business  in  the  State  of  New  Jersey  for  the 
preceding  year,"'  and  then  "  an  annual  franchise  tax  of  two  per 
centum  upon  the  annual  gross  receipts  as  aforesaid  "  is  to  be  as- 
sessed upon  the  corporation  in  lieu  of  all  other  franchise  taxes. 
There  is  here  no  suggestion  that  the  tax  is  to  be  limited  to  such 
receipts  as  are  derived  from  the  exercise  of  municipal  franchises. 
The  tax  is  affirmed,  wkh  cost*. 

Tutttlon  on  recetpta  of  business  of  eleetrlo  UKl>t  oompuiy. — In  the 

caw  of  CommOHictalth  v.  Briak  Elect.  Light  Co.,  204  Pa.  St.  249,  53  Att.  1098, 
in  pleetric  lighl  rompany  waa  taxed  upon  ita  entire  receipU,  including  those 
derived  from  Belling  electric  power  for  manufanturing  purposes  and  from  salei 
o(  (iMtrie  auppliea.  The  court  said:  "By  section  23  of  the  act  of  June  1.  1889 
IP.  L.  420),  electric  light  compnuiee  are  taxed  eight  mills  upon  the  groes 
receipts  from  their  business.  The  appellant,  such  a  company,  claims  exemption 
from  this  tai  upon  certain  items  in  its  gross  receipts,  because  they  are  not 
derived  from  electric  lighting.  Tliey  arc  tor  electric  power  furntfihed  to  indi- 
viduals and  corporations  for  manufacturing  purposes,  and  for  sales  of  electric 
•uppties,  such  as  lamps,  drop  lights,  fans.  etc.  The  contention  of  the  appellant 
it  that,  as  it  is  incorporated  as  an  elei-tric  light  company,  only  its  gross  re- 
reipti  from  electric  lighting  are  taxable.  But  such  are  not  the  words  of  the 
statute.  They  are  clear  and  unambiguous,  as  they  mnat  be.  if  the  common- 
»e»lth  18  entitled  to  the  tanntion  imposed.  Boyd  v.  Hood,  57  Pa.  98.  The  tax 
is  not  to  be  paid  upon  the  gross  receipts  from  electric  lighting,  but  uiHin  the 
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gTosB  reiieiptB  from  the  busineiB  of  the  cainpuif.  For  the  pitrpOM  of  eultrgu; 
and  HwdUng  the  volume  of  ita  bualneBS,  it  fumiihes  not  ool;  electric  light, 
but  electric  power  to  maaufacturera,  and  sells  electric  supplies.  Having  ao 
pxtpiuled  it«  buaiueBB  beyond  the  mere  furnishing  of  light  bf  electricity,  tit 
coiqjibd;  has  largely  increased  ita  reveoues,  and  it  would  be  a  straiard  mh- 
ttruction  of  the  words  ol  the  statute  if  the  gross  reoeipts  from  its  bnuiieK 
Hhciulil  be  interpreted  as  meaning  only  its  gross  receipts  from  electric  ligbtiif. 
Himpl;  because  it  is  called  an  electric  light  company.  It  is  taxed  on  vbtt  it 
doeH,  The  statute  imposes  the  tax  not  upon  a  portion  of  its  receipts, — tboM 
derived  from  a  particular  commodi^  it  supplies  to  the  public, — but  upco  ill 
of  its  receipts  from  its  general  business  conducted  under  its  fnucluieft.  Hst- 
in^'.  under  what  it  regards  ae  its  franchises,  not  questioned  by  tbe  codudihi- 
we&lth,  enlarged  its  business  by  extending  the  same  beyond  the  mere  fumiib- 
ing  of  light,  and  having  realized  largely  increased  revenue  from  so  dmnf. 
itH  pies  for  abatment  of  the  tax  claimed  by  the  State  is  uDgradaw,  ud 
ctinuut  avail  it  in  the  face  of  the  statute  declaring  what  it  shall  pay." 


PART   V". 


IKJURIES    TO    PERSONS    AND  PROPERTY    BY    DE- 
FEOTIVE    WIRES,    POLES    AND    OTHER    AP- 
PLIANCES IN  STREETS,  HIGHWAYS, 
AND  PUBLIC  PLACES. 


if 

A.I 


WIRES  IN  STREETS. 


Postal  Teleobaph  Cable  Co.  v.  Jonbb. 

Alabama;  Supreme  Court, 

1.  In JT7BY  CAUSED  BT  FALLEN   WISE  WHICH  FBIOHTENED  PLAINTIFT'S  TEAlf. — 

The  plaintiff's  team  came  in  contact  with  a  wire  of  the  defendant,  which 
had  fallen  from  a  defective  cross-arm  of  the  pole  from  which  it  was  sus- 
pended, and  from  the  shock  the  team  became  unmanageable  and  the  plain- 
tiff was  thrown  from  his  wagon  and  injured.  The  complaint  alleged  that 
the  defendant  negligently  allowed  its  wire  to  remain  a  short  distance 
above  the  road,  so  as  to  permit  of  contact  with  the  plaintiff's  team.  It 
was  held  sufficient. 

2.  EVIDENCB    AS    TO    NBOLIGENCB   IN    PEBMITTTNG    DETACHED    WIBE8. — Evidence 

as  10  rottenness  of  cross-arm,  from  which  wire  was  suspended,  and  also 
as  to  the  wires  being  down  for  a  period  of  two  days,  held  sufficient  to 
infer  negligence. 
8.  Instructions. — Instructions  as  to  liability- of  defendant  considered. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided 
April  9,  1902 ;  reported  133  Ala.  217,  32  So.  500. 

This  was  an  action  brought  by  the  appellee,  C.  A.  Jones,  against  the  Postal 
'lelegraph  Cable  Company,  to  recover  damages  for  personal  injuries  received 
by  him  while  traveling  along  a  public  highway,  by  the  side  of  which  the  de- 
fendant had  its  wires  strung.  The  complaint,  as  amended,  contained  but  one 
count.  In  this  count  the  plaintiff  alleged  that  on  November  5,  1898,  the  de- 
fendant owned  and  operated  a  line  of  telegraph  wire  which  was  attached  to 
poles  along  or  near  the  public  highway  in  Jefferson  county;  that  said  line  of 
telegraph  wire  was  heavily  charged  with  electricity,  ''and  it  became  and  was 
the  duty  of  defendant  to  use  due  care  to  have  and  keep  said  wire  high  up  from 
the  said  road,  yet,  notwithstanding  said  duty,  defendant  negligently  caused  or 
allowed  said  wire  to  be  or  remain  on  or  such  a  short  distance  above  said  public 
highway  that  the  public  traveling  said  highway  were  liable  to  be  injured 
thereby."  It  was  then  averred  that  on  the  day  above  named  the  plaintiff  was 
traveling  along  said  highway  in  a  wagon  to  which  a  team  was  attached,  and 
that  said  team  came  in  contact  with  the  said  wire,  and,  as  a  proximate  conse- 
quence tnereof,  the  team  became  unmanageable,  plaintiff  was  thrown  from  the 
wagon,  and  came  in  contact  with  the  wire,  charged  with  electricity,  and  sus- 
tained the  damages  complained  of.  The  plaintiff  claimed  $500  as  damages. 
To  this  complaint  the  defendant  d^nurred  upon  the  following  grounds:   ( 1)  It 

(409) 


410  American  Electrical  Cases.  [vol.  8 


I 


I 


Postal  Telegraph  Cable  Co.  v.  Jones. 


fails  to  aver  any  duty  that  the  defendant  owed  to  the  plaintiff  in  the  matter  of 
the  manner  of  nuuntaining  its  wires.  (2)  That  the  complaint  fails  to  show 
that  the  defendant  did  not  discharge  its  duty  to  the  plaintiff.  (3)  The  com- 
piaint  fails  to  show  with  reasonable  certainty  in  what  the  alleged  ncgligeacc 
of  the  defendant  consisted.  (4)  It  fails  to  aver  what,  if  any,  negligence  on 
the  part  of  the  defendant  contributed  proximately  to  plaintiff's  alleged  in- 
juries. This  demurrer  was  overruled.  Thereupon  the  plaintiff  filed  the  pleas 
of  the  general  issue  and  the  following  special  pleas :  "  ( 4 )  For  further  answer 
to  the  complaint,  the  defendant  says  and  avers  that  the  plaintiff  ought  not  to 
have  and  recover  any  sum  of  this  defendant  in  this  cause,  because,  as  it  avers, 
neither  the  defendant,  nor  the  employees  of  defendant  whose  duty  it  was  to  see 
that  its  wires  at  the  point  named  in  the  complaint  were  properly  attached  to 
the  poles,  knew  that  said  wires  were  detached  from  said  poles  in  the  manner 
stated  in  the  complaint  until  after  the  alleged  injury  to  plaintiff,  when,  as 
defendant  avers,  the  defendant  within  a  reasonable  time  thereafter  caused  said 
wires  to  be  properly  attached  u>  said  poles.  ( 6 )  For  answer  to  the  complaint 
the  defendant  says  and  avers  that  the  plaintiff  ought  not  to  have  and  recover 
any  sum  of  this  defendant  in  this  cause,  because,  as  it  avers,  neither  the  de- 
fendant, nor  the  employees  of  the  defendant,  whose  duty  it  was  to  see  that  its 
wires  at  the  point  named  in  this  complaint  were  properly  attached  to  the 
poles,  knew,  or  by  the  exercise  of  reasonable  care  would  have  known,  that  said 
wires  were  detached  from  said  poles  in  the  manner  stated  in  the  complaint 
until  after  the  alleged  injury  to  plaintiff,  when,  as  defendant  avers,  the  de- 
fendant within  a  reasonable  time  thereafter  caused  said  wires  to  be  properly 
attached  to  said  poles.  (6)  For  further  plea  in  this  behalf  the  defendant 
says  and  avers  that  plaintiff  ought  not  to  have  and  recover  of  this  defendant 
any  sum,  because  it  says  and  avers  that  the  plaintiff  contributed  to  his  own 
injury,  in  this,  that,  knowing  the  wire  referred  to  in  the  complaint  was  along^ 
side  of  the  alleged  road,  he,  without  due  care,  drove,  or  allowed  to  be  driven, 
the  alleged  team  against  said  wire,  thereby  co..tributing  to  his  alleged  injuriea. 
(7)  For  further  answer  to  the  complaint  the  defendant  says  and  avers  that 
the  plaintiff  ought  not  to  have  and  recover  any  sum  of  this  defendant  in  this 
cause,  because,  as  it  avers,  that  the  defendant  exercised  reasonable  care  to 
prevent  its  said  wires  from  becoming  detached  from  its  said  poles,  and  that 
neither  the  defendant,  nor  the  employees  of  the  defendant  whose  duty  it  was 
to  see  that  its  wires  at  the  point  named  in  this  complaint  were  properly  at- 
tached to  the  poles,  knew,  or  by  the  exercise  of  reasonable  care  would  have 
known,  that  said  wires  were  detached  from  said  poles  in  the  manner  stated  in 
the  complaint  until  after  the  alleged  injury  to  plaintiff,  when,  as  defendant 
avers,  the  defendant  within  a  reasonable  time  thereafter  caused  said  wires  to 
be  properly  attached  to  said  poles."  To  pleas  4  and  5  the  plaintiff  demurred 
upon  the  following  grounds:  (1)  Said  pleas  do  not  interpose  any  defeoM 
which  could  not  be  set  up  under  the  plea  of  the  general  issue,  and  the  facta 
averred  in  said  pleas  can  be  given  in  evidence  under  the  general  issue.  (2) 
Said  pleas  fail  to  negative  the  negligence  of  the  defendant  in  allowing  the  wire 
to  be  along  or  near  the  public  road.  The  demurrer  to  each  of  these  pleas  was 
sustained.    The  judgment  entry  recites  that  there  was  a  motion  made  to  strike 
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the  seventh  plea  from  the  file.     The  grounds  of  this  motion  are  not  shown. 
Said  motion,  however,  was  overruled. 

On  the  trial  of  the  cause  upon  issue  joined  upon  the  remaining  pleas,  it  was 
shown  that  on  the  night  of  November  5,  1898,  the  plaintifif,  in  company  with 
two  other  men,  was  riding  along  a  public  road  in  Jefferson  county,  in  a  wagon 
drawn  by  a  horse  and  a  mule;  that  when  they  were  about  13  miles  from  the 
city  of  Birmingham  the  team  came  in  contact  with  a  wire  which  was  swinging 
about  two  feet  from  the  ground,  in  the  middle  of  said  road ;  that  this  wire  was 
charged  with  electricity,  and  the  shock  therefrom  caused  the  team  to  rear  and 
charge;  that  the  wagon  was  broken,  the  occupants  thereof  thrown  out,  and  the 
plaintiff  fell  on  the  wire,  and  the  body  of  the  wagon  fell  upon  him ;  that  this 
wire  was  owned,  operated,  and  maintained  by  the  defendant.  The  evidence  for 
the  plaintiff  tended  to  show  that  on  the  day  before,  while  plaintiff  and  his 
companions  were  going  along  the  same  road  in  the  direction  of  Birmingham, 
the  defendant's  wire  at  the  point  on  the  road  where  the  injury  occurred  had 
dropped  from  the  cross-arm  of  the  poet  from  which  it  was  suspended,  and  was 
propped  out  of  the  road  with  a  forked  stick;  that  the  cross-arm  by  which  the 
said  wire  was  suspended  from  the  post  was  rotten  and  broken.  The  evidence 
for  the  plaintiff  further  tended  to  show  that  the  plaintiff's  injuries  were 
permanent  in  their  character,  and  that  the  plaintiff  had  suffered  a  great  deal, 
and  was  rendered  less  able  to  work.  During  the  examination  of  one  Lawler, 
who  was  with  the  plaintiff  at  the  time  of  the  accident,  he  was  asked  the  fol- 
lowing question:  "Have  you,  or  not,  heard  Jones,  the  plaintiff,  give  expressions 
of  pain  or  suffering  since  that  night?"  To  this  question  the  defendant  objected. 
The  court  overruled  the  objection,  and  the  defendant  duly  excepted.  The  de- 
fendant, as  a  witness  in  his  own  behalf,  testified  in  detail  to  the  injuries  sus- 
tained by  him,  and  further  testified  that  he  did  not  have  a  doctor  to  attend 
him.  The  evidence  for  the  defendant  tended  to  show  that  the  line  along  which 
the  wire  was  running  was  maintained  in  good  condition,  and  was  of  such 
material  as  was  in  use  in  well-regulated  telegraph  lines;  that  said  line  had 
been  inspected  by  a  competent  lineman  on  October  14,  1898,  just  a  short  time 
before  the  accident;  and  that  it  was  then  found  to  be  in  good  condition.  One 
of  the  witnesses  for  the  defendant,  and  who  testified  that  he  was  the  wire  chief 
of  the  defendant,  whose  place  of  business  was  in  Birmingham,  further  testi- 
fied that  by  a  system  used  by  the  defendant  the  wire  chief  could  tell  as  soon  as 
a  wire  was  obstructed,  and  was  enabled,  by  the  use  of  an  instrument  called  a 
^'galvanometer,"  to  approximate  the  distance  from  the  office  in  Birmingham  to 
the  place  of  obstruction;  that  up  to  the  time  this  witness  went  off  duty  at  4 
o'clock,  November  5,  1898,  nothing  had  interrupted  the  wire  along  the  line 
where  the  accident  occurred.  Another  witness,  who  testified  that  he  was  the 
night  wire  chief,  testified  that  about  9  o'clock  on  the  night  of  November  6, 
1898,  the  instrument  referred  to  indicated  that  there  was  an  obstruction  along 
the  road  on  which  the  plaintiff  was  injured,  about  13  miles  from  Birmingham. 
The  evidence  for  the  defendant  further  tended  to  show  that  the  next  morning 
a  lineman  was  sent  to  the  place  in  question,  and  found  that  the  wire  had 
dropped  from  the  post,  but  was  propped  up  from  the  road  by  a  forked  stick. 
Two  of  the  witnesses  introduced  for  the  defendant  testified  that  the  cross-arm 
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on  which  the  wire  was  suspended  fr<mi  the  post  was  not  rotten  or  broken. 
The  evidence  for  the  defendant  further  tended  to  show  that  the  current  of 
electricity  along  the  wire  which  was  alleged  to  have  caused  the  injury  com- 
plained of  was  not  of  sufficient  force  to  be  dangerous. 

The  defendant  requested  the  court  to  give  to  the  jury  the  following  written 
charges,  and  separately  excited  to  the  court's  refusal  to  give  each  of  them  as 
asked:  "(1)  The  court  charges  the  jury  that,  if  the  jury  believes  the  evidence 
introduced  in  behalf  of  the  defendant,  they  must  find  for  the  Postal  Telegraph 
Cable  Company.     (2)  'ihe  court  charges  the  jury  that,  if  they  believe  the  evi- 
dence, they  must  find  a  verdict  in  favor  of  the  defendant,  the  Postal  Telegraph 
Cable  Company.     (3)  The  court  charges  the  jury  that  although  the  jury  may 
find  from  the  evidence  that  the  cross-arm  which,  it  appears  from  the  evidence, 
was  detached  from  the  pole  at  the  point  of  defendant's  line  where  the  alleged 
injury  occurred  was  rotten,  or  partially  rotten,  yet  in  this  case  no  recovery 
can  be  had  because  of  such  alleged  rotten  or  partially  rotten  cross-arm.    (4) 
The  court  charges  the  jury  that,  if  they  find  from  the  evidence  that  no  doctor 
was  employed  by  the  plaintiff  to  treat  his  alleged  injuries,  the  jury  may  look 
to  this  fact,  if  found  from  the  evidence  to  be  a  fact,  as  a  circumstance  tending 
to  show  that  plaintiff  was  not  seriously  hurt  at  the  time  and  place  named  in 
the  complaint  and  evidence.''    The  court  at  the  request  of  the  defendant  gave 
to  the  jury,  among  others,  the  following  written  charges:    (10)  The  court 
charges  the  jury  that  if  they  believe  from  the  evidence  that  it  is  the  custom 
of  well-regulated  telegraph  companies  to  inspect  the  lines  of  such  companies 
once  a  month;  and  if  the  jury  further  find  from  the  evidence  t&at  the  line 
which  included  the  point  where  the  alleged  injury  occurred  had  been  inspected 
by  a  competent  man  on  the  13th  of  October,  1898;  and  if  the  jury  further  find 
from  the  evidence  that  at  the  time  of  said  inspection,  provided  they  find  there 
was  such  inspection  by  such  man,  the  wires,  poles,  and  Cross-arms  were  in  good 
and  safe  condition,  and  such  as  were  and  are  used  by  well-regulated  telegraph 
companies ;  and  if  the  jury  further  find  that  the  defendant,  the  telegraph  com- 
jmny,  did  not  know  the  line  was  down  until  or  after  the  alleged  injury  to  plain- 
tiff, and  that  it  was  repaired  the  next  morning;  and  if  the  jury  further  find 
from  the  evidence  that  the  defendant  used  the  ordinary  and  usual  reasonable 
care  of  well-regulated  telegraph  companies  in  ascertaining  whether  the  line  in 
question  was  down, — then  the  verdict  should  be  for  the  defoidant,  the  Postal 
Telegraph  Cable  Company."   There  were  verdict  and  judgment  in  favor  of  the 
plaintiff,  assessing  his  damages  at  $250.    After  the  rendition  of  this  judgment 
the  defendant  moved  the  court  to  set  aside  the  verdict  and  judgment  and  grant 
a  new  trial  upon  the  ground  that  the  court  erred  in  refusing  to  give  the  several 
charges  requested  by  the  defendant,  because  the  verdict  was  contrary  to  the 
law  and  the  evidence,  because  the  court  erred  in  its  ruling  upon  the  pleadings, 
and  upon  the  following  ground:  "(8)   The  court,  by  giving  to  the  jury  charge 
No.  10  at  the  request  of  defendant,  held  on  the  evidence  that  the  plaintiff  was 
not  entitled  to  recover,  yet  refused  to  give  charge  No.  2,  which  respective 
actions  of  the  court  operated  to  the  injury  of  the  defendant  on  the  trial,  and 
will  operate  to  the  injury  of  defendant  on  appeal."    This  motion  was  overruled, 
and  the  defendant  duly  excepted.    The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which  exceptions  were  reserved. 
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J.  J.  Altman,  for  appellant. 
Bowman  &  Harsh,  for  appellee. 

Opinion  by  McClellan,  C.  J. : 

There  is  no  merit  in  the  contention  for  appellant  that  the  com- 
plaint did  not  aver  the  negligence  counted  on  with  sufficient  par- 
ticularity. The  rule  is  that,  the  duty  to  exercise  care  being  shown, 
the  failure  to  perform  that  duty — ^the  negligence  causing  the  in- 
juries complained  of — ^may  be  well  averred  in-  the  most  general 
terms,  little  if  at  all  short  of  the  mere  conclusions  of  the  pleader ; 
and  this  upon  the  entirely  sufficient  consideration,  among  others, 
that,  if  the  defendant  has  been  guilty  of  negligence,  he  knows  as 
well  as  or  better  than  the  plaintiff  can  in  what  that  negligence  con- 
sisted. Railroad  Co.  v.  Jones,  83  Ala.  376,  3*  South.  902 ;  Loms- 
ville  &  N.  R.  Co.  v.  Marhury  Lumber  Co,,  125  Ala.  237,  28, South. 
438,  60  L.  R  A.  620;  Railroad  Co.  v.  George,  94  Ala.  214,  10 
South.  145 ;  Improvement  Co.  v.  Campbell,  121  Ala.  50,  25  South. 
793,  77  Am.  St.  Rep.  17;  Armstrong  v.  Railroad  Co.,  123  Ala. 
233,  26  South.  349 ;  Railway  Co.  v.  Dams,  92  Ala.  307,  9  South. 
252,  25  Am.  St.  Rep.  47;  Stanton  v.  Railroad  Co.,  91  Ala.  384, 
8  South.  798 ;  Railway  Co.  v.  Chewning,  93  Ala.  26,  9  South.  458 ; 
Laugh/ran  v.  Brewer,  113  Ala.  509,  21  South.  415;  Radlroad  Co. 
V.  Orr,  121  Ala.  489,  26  South.  35 ;  Railroad  Co.  v.  Martin,  117 
Ala.  367,  23  South.  231 ;  and  many  other  cases. 

The  objection,  taken  by  demurrer,  that  the  complaint  does  not 
sufficiently  show  a  duty  on  the  part  of  the  defendant  to  keep  its 
wires  out  of  the  way  of  travelers  along  public  roads,  is  too  palpably 
unfounded  to  require  discussion.  The  complaint  does  aver  such 
duty,  and  the  courts  take  cognizance  of  it  even  without  averment. 
In  this  respect  the  case  is  analogous  to  that  of  Louisville  &  N.  R. 
Co.  V.  Marbury  Lumber  Co.,  supra,  in  which  the  complaint  averred 
that  the  defendant  negligently  set  fire  to  and  burned  plaintiff's 
cotton.  We  know  in  this  case  that  it  was  defendant's  duty  to  ex- 
ercise care  to  avoid  obstructing  public  roads,  as  we  know  in 


414  American  Electeical  Cases.  [vol.  8 


Postal  Telegraph  Cable  Co.  v.  Jones. 


that  it  was  defendant's  duty  to  exercise  care  to  avoid  burning  plain- 
tiff's cotton. 

All  the  facts  averred  in  pleas  4,  5  and  7  were  provable  under 
the  general  issue.  The  averments  of  these  pleas  were  mere  denials 
of  negligence,  and  on  this  ground  the  appellant  can  take  nothing 
by  reason  of  the  court  having  sustained  the  demurrer  to  those  num- 
bered 4  and  5.  Both  those  and  plea  Y  might  well  have  been 
stricken  on  the  ground  referred  to. 

Plea  7  was  allowed  to  remain  in  the  case,  however,  and  appel- 
lant's counsel  insist  that  it  was  proved  on  the  trial.  We  do  not 
find  that  it  was  proved.  The  plea  alleges  that  the  defendant  used 
due  care  to  prevent  its  wires  from  becoming  detached  from  its 
poles.  The  evidence  for  plaintiff  was  that  the  wires  at  the  point 
they  fell  and  obstructed  the  highway  had  been  attached  to  the  pole 
from  which  they  became  disengaged,  by  means  of  a  rotten  cross-bar, 
etc  On  this  evidence  it  was  clearly  a  question  for  the  jury 
whether  the  due  care  alleged  had  been  proved.  The  plea  also 
alleges  that  the  defendant  did  not  know,  and  by  the  exercise  of  reas- 
onable care  could  not  have  known,  that  the  wires  had  become  de- 
tached from  the  pole  until  after  the  injury  to  plaintiff ;  but  the  evi- 
dence for  the  plaintiff  showed  that  the  wires  had  been  detadied 
for  more  than  two  days  before  the  injury  was  inflicted,  and  it  was 
open  to  the  jury  to  say  upon  this  evidence  that  due  care  had  not 
been  exercised  to  discover  and  remedy  the  defective  condition  of 
the  wires.  Something  is  said  in  the  case  about  an  instrument  in 
use  in  defendant's  offices,  by  the  use  of  which  trouble  with  the  wires 
may  be  detected  and  located.  We  do  not  understand  that  this  in- 
strument will  indicate  the  detachment  of  a  wire  from  a  pole,  and 
its  consequent  suspension  in  the  way  of  travelers  across  a  public 
road,  or  will  indicate  anything  at  all  so  long  as  the  current  of  elec- 
tricity carried  by  the  wire  is  not  obstructed.  It  indicated  nothing 
in  this  case  until  the  current  was  diverted  from  the  wire  in  conse- 
quence of  plaintiff's  wagon  and  team  and  person  coming  in  contact 
with  it.  The  evidence  about  this  instrument  cuts  no  figure  in  re- 
spect of  the  inquiry  whether  defendant  was  negligent  in  allowing 
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the  wires  to  become  detached  from  the  pole  and  sag  into  the  high- 
way for  two  or  three  days. 

What  we  have  said  in  respect  of  the  complaint  applies  to  the 
third  charge  requested  by  defendant.  On  the  evidence  the  jury 
were  fully  warranted  in  finding  that  the  cross-arm  was  rotten; 
that  it  was  so  rotten,  or,  being  rotten,  was  used  by  defendant,  in 
consequence  of  its  (defendant's)  negligence ;  and  that  such  negli- 
gence in  respect  of  the  cross-arm  was  the  efficient  cause  of  plain- 
tiff's injury,  entitling  him  to  a  verdict  There  being  not  only  the 
evidence  as  to  the  rottenness  of  the  cross-arm,  from  which  damni- 
fying negligence  was  inferable  by  the  jury,  but  also  evidence  that 
the  wires  had  been  down  two  or  more  days  before  the  injury,  from 
which  it  was  open  to  the  jury  to  infer  such  negligence,  and  there 
being  also  evidence  of  the  alleged  injury,  it  requires  no  argument 
to  demonstrate  that  the  affirmative  charge  requested  by  defendant 
was  properly  refused. 

It  becomes  necessary  to  remark,  only  because  the  contrary  is  in- 
sisted upon,  that  a  charge  to  the  jury  "  that,  if  they  find  from  the 
evidence  that  no  doctor  was  employed  by  the  plaintiff  to  treat  his 
alleged  injuries,  the  jury  may  look  to  this  fact,  if  found  from  the 
evidence  to  be  a  fact,  as  a  circumstance  tending  to  show  that  the 
plaintiff  was  not  seriously  hurt,"  is  such  a  singling  out  and  giving 
undue  prominence  to  a  part  of  the  evidence  as  is  unwarranted,  and 
as  has  been  over  and  over  again  condemned  by  this  court. 

The  evidence  tended  to  show  that  the  plaintiff  had  continued  to 
suffer  more  or  less  from  the  injury  ever  since  it  was  received.  The 
question  to  the  witness  Lawler,  "  Have  you  not  heard  the  plaintiff 
give  expressions  of  pain  or  suffering  since  that  night?"  covered 
the  time  under  inquiry,  and  was  not  objectionable. 

There  was  no  inconsistency  on  the  part  of  the  Circuit  Court  in 
giving  charge  10  for  defendant,  and  refusing  the  general  charge 
asked  by  defendant.  The  jury  were  left  free  by  this  tenth  charge 
to  find  that  the  wires,  poles,  and  cross-arms  of  defendant's  line 
were  not  in  good  and  safe  condition  when  Worthy  last  inspected  the 
line,  and  upon  that  to  return  a  verdict  for  the  plaintiff,  while  all 
this  would  have  been  denied  them  by  the  afBrmative  charge.    This 
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matter  is  made  a  gromid  of  the  motion  for  a  new  trial,  and  is  the 
only  ground  of  that  motion  specially  insisted  upon  by  counsel.  The 
contention  in  this  connection  is  not  that  the  court  should  have 
granted  a  new  trial  for  having  erroneously  refused  to  give  the 
general  charge  for  defendant, — ^that  is  another  ground  of  the  mo- 
tion,— ^but  that  a  new  trial  should  be  granted  to  defendant  because 
the  court  gave  charge  10  at  its  request.  We  confess  we  do  not  see 
how  the  defendant  can  ask  a  new  trial  on  the  ground  that  the  court 
in  a  specified  instance  ruled  at  his  request  in  his  favor. 

We  do  not  understand  that  any  of  the  other  grounds  of  the 
motion  for  a  new  trial,  except  such  as  we  have  above  considered 
apart  from  that  motion,  are  insisted  on.  Whether  so  or  not^  they 
are  without  merit. 

Affirmed. 


Emporia^  City  of,  v.  Bubns. 

Kanaae;  Supreme  Court. 

1.  Notice  to  municipal  officebs  as  to  danoebous  conditioit  of  electric 
WIRES. — If  the  disturbed  condition  of  a  city  telephone  and  fire  alarm 
Bystem  indicates  to  the  city  officials  that  the  fire  alarm  wire  may  be 
broken  and  down  in  the  street,  it  is  their  duty  to  investigate  the  cause 
of  the  disturbance  to  ascertain  if  the  wire  constitutes  a  dangerous  ob- 
struction to  the  use  of  the  street ;  a  notice  of  a  disturbance  of  the  system, 
caused  by  the  fire  alarm  wire  being  broken  and  down,  will  be  notice  of 
the  obstruction  of  the  street. 
(Syllabus  by  the  court.) 

Error  by  defendant  from  judgment  for    plaintiff.       Decided 
April  10,  1903 ;  reported  73  Pac  95. 

J,  Harvey  Frith  and  Buck  &  Spencer,  for  plaintiff  in  error. 

Opinion  by  Buech,   J.: 

This  controversy  was  before  the  court  for  consideration   in 
Bvms  V.  Emporia,  63  Kan.  285,  65  Pac  260,  where  the  substan- 
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tial  facts  are  stated.  The  case  was  then  remanded  for  a  new 
trial,  because  the  District  Court  had  undertaken  to  determine  as 
matters  of  law  certain  questions  which  should  have  been  sub- 
mitted to  the  jury  as  matters  of  fact.  Those  questions  related 
to  the  subject  of  notice  to  the  city,  actual  and  constructive, 
of  the  dangerous  conditicm  of  its  street.  The  same  subject 
is  again  the  apple  of  discord.  Upon  the  second  trial  the  evidence 
relating  to  notice  was  submitted  to  the  jury,  who  found  the  facts 
against  the  city,  and  a  careful  analysis  of  the  testimony  shows  it 
to  be  sufficient  to  sustain  the  verdict.  The  source  of  notice  to 
the  city  of  the  fact  the  wire  was  down  in  the  street  was  a  disturbed 
condition  of  the  telephone  and  fire  alarm  wires  connecting  the 
<;itv  fire  station  with  the  waterworks  some  two  miles  distant.  It 
is  argued  the  wire  which  caused  the  injury  was  used  for  the  sole 
purpose  of  communicating  alarms  of  fire;  that  the  city  might 
allow  the  wire  to  become  so  far  out  of  repair  as  to  be  utterly  worth- 
less for  the  single  purpose  for  which  it  was  maintained  without 
violating  any  duty  to  the  plaintiff  or  to  other  residents  of  the 
city ;  and  that  notice  of  defective  fire  alarm  service  was  not  no- 
tice of  an  obstructed  street.  The  evidence  quite  effectively  dis- 
poses of  this  argument.  Frank  Newell,  who  was  in  charge  of 
the  city's  fire  extinguishing  apparatus  on  the  day  of  the  accident, 
testified  that  after  a  fire  on  the  afternoon  of  that  day  he  undertook 
to  communicate  with  the  engineer  at  the  waterwoks.  His  ex- 
amination then  proceeds:  '^Q.  And  at  the  time  you  rang  him 
up,  you  and  he  ascertained  the  fact  that  the  wire  was  down? 
A.  Yes,  we  knew  there  was  something  wrong  with  it.  We  didn't 
know  the  wire  was  broken  in  two;  only  we  knew  there  was  a  cir- 
cuit on  the  fire  alarm  wire  and  the  telephone  wire.  Q.  That 
would  indicate  that  it  was  down?  A.  Yes,  that  would  indicate 
that  it  was  down  or  crossed  some  place."  On  cross^xamination 
he  furthed  testified :  "  Q.  When  did  you  have  any  occasion, 
after  getting  through  with  the  fire  and  getting  back,  to  use  that 
particular  wire?  A,  When  we  got  back  from  the  fire,  and  I 
put  up  the  team  and  got  things  straightened  up  in  the  house  so 

vox,.  VIII — 27 


418  Amkkican  Electrical  Cases.  [vol.  8 


Emporia,  City  of,  v.  Burns. 


that  I  could  leave  them.  I  went  upstairs  to  ring  Bacon  up,  and 
I  found  when  we  rang  the  drop  at  the  waterworks  dropped. 
Q.  Then  what  did  you  learn?  A.  We  then  found  out  that  the 
wire  was  either  down  or  crossed  some  place.  Q.  It  didnH  work  ? 
A.  No,  it  didnH  work,  nor  wouldn^t  work.  Q.  You  were  not 
suspicious  that  the  wire  was  broken?  A.  We  didn't  know; 
only  we  knew  there  was  trouble  with  the  fire  alarm  wire,  and  it 
didnH  work.  Q.  You  knew  it  had  occurred  before?  A.  Yes." 
Frank  Bacon,  the  waterworks  engineer,  testified  on  cross-exami- 
nation as  follows:  '^Q.  How  far  apart  on  the  poles  were  those 
wires ;  that  is,  how  much  hi^er  was  the  alarm  wire  than  the  tele- 
phone wire  ?  A.  I  couldn't  say.  Probably  from  18  to  24  inches. 
Q.  ...  If  in  either  ringing  or  calling  your  attention  over  the 
telephone  wire,  it  would  in  fact  set  oS  your  fire  alarm  over  at 
your  end  of  the  line,  that  would  indicate  to  your  mind  that  the 
alarm  wire  had  broken  and  dropped  down  onto  the  telephone  wire  ? 
A.  It  would  not  necessarily  be  broken ;  it  might  have  been  crossed 
without  being  broken.  Q.  Could  it  ever  well  be  crossed  without 
being  broken,  if  the  distance  was  as  far  apart  as  you  say — 18  to 
20  inches  ?  A.  No,  sir.  Q.  In  order  to  drop  down  onto  the  tele- 
phone wire  it  would  have  to  be  broken  ?  A.  No,  sir.  Sometimes 
the  wires  will  come  loose  from  the  post."  It  is  true  that  Bacon's 
subsequent  testimony  is  much  opposed  to  that  just  quoted.  But 
the  jury  heard  the  first  answers  as  well  as  the  later  ones.  From 
this  evidence  it  is  apparent  the  city  employee  knew  there  was  a 
likelihood  that  the  wire  was  broken,  and  down  in  the  street.  Such 
was  one  of  a  very  limited  number  of  inferences  to  be  drawn  from 
the  physical  facts  with  which  they  were  dealing,  and  they  did  not 
know  but  that  it  was  the  true  one.  If  such  were  the  condition  of 
the  wire,  it  was  certain  to  be  dangerous  to  travel.  It  was  the 
duty  of  the  city,  therefore,  to  investigate,  and  an  investigation 
would  have  disclosed  the  fact  that  the  wire  was  actually  broken, 
down  in  the  street,  and  a  serious  menace  to  the  safety  of  persons 
walking  and  driving  along  such  street.  Under  these  circumstances 
the  city  must  be  held  to  have  had  all  the  information  it  should  have 
acquired  by  the  exercise  of  due  diligence,  and  the  defendant  was 
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not  prejudiced  by  the  findings  of  the  jury  as  to  the  quantity  of 
information  possessed  by  the  mayor  of  the  city  when  the  state  of 
the  alarm  system  was  reported  to  him.  A  close  examination  of 
the  record  discloses  that  other  special  findings  are  not  vulnerable 
to  the  attack  made  upon  them. 

The  second  instruction  to  the  jury  stated  in  order  the  facts  of 
the  accident^  and  it  is  challenged  as  assuming  as  an  admitted  fact 
that  the  fallen  wire  was  tiie  cause  of  the  horse  running  away.  The 
instruction,  however,  assumes  nothing.  It  merely  states  undis- 
puted facts,  and  leaves  the  jury  to  determine  from  all  the  evi- 
dence— ^which  included  the  conduct  of  the  horse  at  the  time,  cuts 
found  on  him  afterwards,  and  the  manner  in  which  the  buggy 
was  involved  in  the  wire — if  the  wire  was  the  cause  of  the  horse's 
fright,  and  therefore  of  the  injury. 

The  claimed  defects  of  other  instructions  are  not  of  such  vital 
importance  as  to  require  a  new  trial  of  the  action,  and  the  judg- 
ment of  the  District  Court  is  affirmed.  All  the  justices  concur- 
ring. 


Lee  v.  Mabylakb  TeliIphoke  &  Teleosaph  Company. 

Maryland;  Court  of  Appeals, 

1.  INJUBT  TO  PEDESTBIANS  FALUITG  OVEB  CONCEALED  WIBE. — ^It  appeared  tliat 

the  plaintiff  crossing  a  street  caught  her  foot  in  a  wire  lying  concealed 
in  the  grass,  but  attached  at  one  end  to  a  pole,  and  that  she  was  thereby 
thrown  to  the  ground  and  injured.  In  the  absence  of  evidence  as  to 
who  was  the  owner  of  the  wire  or  responsible  for  it  being  in  the  place 
where  the  accident  occurred,  the  plaintiff  could  not  recover. 

Appeal  by  plaintiff  from  judgment  in  favor  of  defendant  De- 
cided July  2,  1903 ;  reported  55  Atl.  680. 

S.  A.  Williams  and  Harry  Carver,  for  appellant. 

W.  W.  Preston  and  Thomas  H.  Robinson,  for  appellees. 
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Opinion  by  Schmuckeb,  J. : 

The  appellant  sued  the  appellees  in  tiie  Circuit  Court  for  Har- 
ford county  for  damages  for  injuries  sustained  by  her  through 
falling  over  a  loose  wire  lying  on  a  public  street  in  the  town  of 
Belair.  At  the  conclusion  of  the  plaintiffs  evidence  the  court 
granted  a  prayer  offered  by  the  defendants  taking  the  case  from 
the  jury  for  want  of  any  evidence  legally  sufficient  to  establish 
the  defendant's  liability  for  the  plaintiffs  injuiy.  The  only  issue 
presented  by  this  appeal  is  that  of  the  propriety  of  the  court's 
action  in  granting  the  prayer. 

There  is  evidence  in  the  record  tending  to  prove  that  the  plain- 
tiff in  the  latter  part  of  April,  1902,  when  starting  to  cross  Broad- 
way in  Belair  with  the  use  of  due  care,  caught  her  foot  in  a  wire 
lying  concealed  in  the  grass,  but  attached  at  one  end  to  a  pole,  and 
that  she  was  thereby  thrown  to  the  ground  and  injured.  The  ques- 
tion in  the  case  is  whether  there  is  any  evidence  that  would  war- 
rant a  jury  in  finding  that  the  defendant  corporations  or  either  of 
them,  owned  the  wire  or  had  such  control  over  it  at  the  time  of  the 
accident  as  to  be  responsible  for  n^igence  in  the  management  or 
care  of  it.  It  is  conceded  that  neither  of  the  defendants  owned  the 
pole  to  which  the  wire  w^  attached,  or  had  any  poles  at  or  near 
the  locality  of  the  accident.  The  pole  was  in  fact  shown  by  the 
evidenjce  to  be  one  of  a  system  of  electric  light  poke  in  which  the 
defendants  had  no  interest.  It  was  sought  to  hold  them  liable  for 
negligence  in  permitting  the  wire  to  lie  on  the  ground  along  the 
public  road,  upon  the  theory  that  they  were  the  assignees  or  suc- 
cessors in  title  of  the  persons  who  originally  strung  the  wire,  for 
the  purpose  of  a  former  telephone  connection,  on  the  electric  light 
poles,  with  the  consent  of  the  owners  of  those  poles.  In  the  at- 
tempt to  support  that  theory,  the  plaintiff  introduced  evidence 
tending  to  show  that  four  persons,  as  copartners,  started  the  tele- 
phone service  in  Belair  in  1894;  that  in  March,  1895,  they  ad- 
mitted two  or  three  other  persons  into  the  firm ;  and  that  in  Sep- 
tember the  firm  became  incorporated  under  the  name  of  the  Har- 
ford County  Telephone  Company.  It  was  also  testified  that  it 
was  understood  between  the  parties  to  this  incorporation  that  the 
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company  became  the  owner  of  the  electrical  equipment  and  wires 
which  had  been  owned  by  the  individuals  who  composed  it,  but 
there  was  no  formal  or  written  transfer  of  the  property  from  the 
individuals  to  the  company.  There  was  also  evidence  tending  to 
show  that  the  lines  of  the  Harford  County  Telephone  Company 
were  operated  by  the  Maryland  Telephone  Company  at  the  time 
of  the  accident.  The  plaintiff  also  offered  evidence  tending  to 
prove  that  in  1894,  while  the  telephone  enterprise  in  Belair  was 
still  in  the  hands  of  its  four  originators,  a  pair  of  wires  were 
strung  by  them  out  Broadway,  passing  by  the  place  of  the  plain- 
tiff's accident,  on  the  electric  li^t  poles,  in  order  to  serve  a  tele- 
phone in  Dr.  Richardson's  residence,  and  that  those  wires  re- 
mained on  the  light  poles  after  the  telephone  had  been  removed, 
^e  further  offered  evidence  tending  to  prove  that  in  February, 
1902,  several  months  prior  to  the  accident,  a  naked  wire,  such  as  is 
used  for  telephone  service,  fell  down  off  the  light  poles  on  to  the 
ground  on  Broadway  at  or  near  the  place  of  the  accident,  and  that 
several  persons  had  shortly  prior  to  the  accident  encountered  a 
loose  wire  of  that  kind  lying  there  by  the  roadside.  John  H. 
Keckford,  who  was  interested  in  the  firm  owning  the  light  poles 
on  Broadway,  and  had  been  one  of  the  promoters  of,  and  for  five 
years  a  director  in,  the  Harford  County  Telephone  Company, 
testified  for  the  plaintiff  that  he  knew  from  correspondence  and 
conversations  with  Mr.  Brown,  who  was  an  officer  of  both  of  the 
defendant  corporations,  that  the  telephone  wires  in  question  be- 
longed to  the  Harford  County  Telephone  Company,but  he  did  not 
state  what  the  correspondence  and  conversation  were  by  which  he 
arrived  at  that  conclusion.  He  also  testified  that  he  had  called 
the  attention  of  the  managers  of  the  telephone  company  to  the 
presence  of  the  loose  wires  on  Broadway,  and  that  the  latter  prom- 
ised to  remove  them,  but  did  not  do  so.  This  witness  admitted  on 
cross-examination  that  he  did  not  know  of  his  own  knowledge  who 
had  put  these  wires  on  the  light  poles,  or  whether  Dr.  Bichardson 
ever  had  a  telephone  in  his  house,  or  that  the  telephone  company 
had,  while  he  was  one  of  its  directors,  ever  put  any  telephones  on 
Broadway.    So  it  is  apparent  that  his  belief  as  to  the  ownership  of 


422  American  Electrical  Cases.  [vol.  8 

Lee  y.  Maryland  Telephone  &  Telegraph  CompaxxT'. 

the  wire  in  question  rested  upon  hearsay.  Walter  Finney,  who 
was  also  one  of  the  promoters  of  the  Harford  County  Telephone 
Company,  and  its  first  manager,  and  was  connected  with  it  for 
some  time,  testified  for  the  plaintiff  that  he  never  heard  of  the 
telephone  wires  on  Broadway  until  some  time  after  the  company 
had  taken  hold  of  the  telephone  enterprise,  and  further  testified 
that  the  company  had  never  exercised  any  acts  of  ownership  over 
those  wires  or  had  anything  to  do  with  them.  The  plaintiff's  evi- 
dence, of  which  we  have  stated  the  material  portions,  is,  in  our 
judgment,  not  legally  sufficient  to  affect  the  defendants,  or  either 
of  them,  with  liability  for  the  accident,  because  it  does  not  tend 
to  prove  that  they  owned  or  were  in  control  of  the  wire  which 
caused  it  at  the  time  of  its  occurrence.  The  witness  Reckford  did 
state  that,  from  the  correspondence  and  conversations  with  t<heir 
officers,  he  was  satisfied  that  the  appellee  owned  the  wire ;  but  this 
was  merely  an  expression  of  his  own  opinion,  as  he  did  not  say 
what  statements  those  officers  made  in  their  correspondence  and 
conversations,  so  that  the  jury  could  determine  whether  they 
amounted  to  admissions  of  ownership  of  the  wire.  The  legal  in- 
competency of  such  evidence  as  that  to  prove  its  ownership  is  ap- 
parent. There  is  evidence  in  the  record  tending  to  prove  that  a 
wire  similar  to  the  one  which  caused  the  accident  had  been  strung 
along  Broadway  on  the  electric  light  poles  some  years  ago  by  the 
individuals  who  originated  the  telephone  enterprise  in  Belair,  and 
used  for  a  brief  period  to  serve  a  telephone,  and  that  it  had  been 
permitted  to  hang  on  the  poles  after  it  was  no  longer  in  use,  but 
this  evidence  does  not  tend  to  prove  its  ownership  by  either  of  the 
appellees.  Any  presumption  of  ownership  that  might  arise  from 
the  testimony  that  it  was  the  understanding  and  purpose  of  the  in- 
corporators of  the  Harford  County  Telephone  Company  that  the 
company,  when  formed,  was  to  have  the  plant  and  wires  thereto- 
fore owned  by  them,  is  negatived  by  the  latter  part  of  the  same  tes- 
timony, which  shows  that  this  wire,  at  least,  never  was  actually 
transferred  to  the  company,  or  taken  into  its  possession,  or  used  by 
it.  If  it  was  the  intention  of  the  incorporators  to  transfer  their 
wires  and  plant  to  the  company  in  payment  for  its  capital  stock. 
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there  is  a  total  absence  of  evidence  of  a  compliance  by  them  with 
the  method  of  procedure  which  the  law  declares  to  be  essential  to 
the  effectual  accomplishment  of  that  purpose. 

We  think  the  learned  judge  below  properly  refused  to  send  the 
case  to  the  jury,  and  we  will  affirm  his  action  in  so  doing.  Judg- 
ment affirmed^  with  costs. 


"P^TA  V.  Postal  Teleoeaph  Cable  Co. 

yew  HampahAre;  Supreme  Court, 

1.  In  JUST  FBOic  wiBB  IN  HioHWAT  Disii>DOED  BT  FALUNa  TREK. — ^The  evidence 
tended  to  show  that  the  defendant  was  negligent  in  stringing  wires  on  the 
inside  of  poles  placed  on  the  outside  of  the  cunre  in  a  highway  at  the 
place  of  the  accident,  and  in  using  improper  brackets  to  support  the  wires, 
and  not  providing  guards  to  catch  them  if  detached.  It  was  shown  that 
the  wire  causing  the  accident  might  have  been  dislodged  by  a  tree  felled 
against  it  by  the  owner  of  abutting  land.  It  was  held  that  the  defendant 
was  liable,  although  the  wire  was  so  dislodged,  since  from  the  evidence  it 
was  properly  inferrable  that  the  defect  in  the  hanging  of  the  wire  was  the 
proximate  cause  of  its  falling. 

Exceptions  by  plaintiff  to  verdict  for  defendant.    Decided  May 
28,  1901 ;  reported  71  N.  H.  1,  61  Atl.  281. 

The  defendants  maintained  a  line  of  telegraph  poles,  carrying  four  wires, 
along  a  highway  in  Hooksett,  running  through  a  large  tract  of  woodland.  The 
growth  on  each  side  extended  to  the  wrought  portion  of  the  highway,  and  was 
of  sufficient  size  to  be  cut  into  logs  and  cord  wood.  At  the  place  where  the 
plaintiff  was  injured  there  was  a  curve  in  the  highway,  and  the  poles  were  set 
on  the  easterly  side  of  the  highway,  along  the  outside  of  the  curve.  Two  of 
the  wires  were  strung  on  the  inside  of  the  poles,  and  so  were  likely  to  fall  into 
the  highway  if  detached.  There  was  evidence  tending  to  prove  that  the  defend- 
ants were  negligent  in  constructing  the  line  in  this  way ;  that  the  poles  should 
have  been  set  on  the  opposite  side  of  the  highway,  being  the  inside  of  the  curve, 
or  the  wires  should  have  been  strung  on  the  outside  of  the  poles.  There  was 
also  evidence  of  negligence  in  not  using  the  most  approved  brackets  to  support 
the  wires,  and  in  not  providing  guards  to  catch  the  wires  if  detached.  On  the 
day  of  the  accident,  and  for  several  weeks  before,  one  Lynch,  a  person  acting 
independently  of  the  defendants,  was  engaged  in  clearing  the  wood  lot.    A  tree 
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cut  by  him  on  the  westerly  eide  of  the  highway  fell  across  it,  and  sood  after- 
ward the  defendants'  wires  were  found  to  be  detached  from  the  poles  and  in 
the  highway.  Lynch  testified  that  he  put  a  brace  against  the  easterly  side  of 
the  tree  to  prevent  it  from  falling  into  the  highway;  that  the  wind  blew  from 
the  westy  and  pressed  the  tree  against  the  brace  so  as  to  break  it  and  cause  the 
tree  to  fall  in  that  direction;  that  the  brace  was  a  suitable  one;  and  that  no 
other  tree  fell  into  the  highway.  The  plaintiff,  while  driving  along  the  high- 
way, came  in  contact  with  the  wires  and  was  injured.  The  jury  were  in- 
Btructed,  subject  to  the  defendants'  exceptions,  as  follows:  "In  the  first  in- 
stance, you  will  determine  what  was  the  cause  of  the  wires  being  in  the  high- 
way. Were  they  there  because  of  the  fault  of  the  defendants  in  the  construc- 
tion of  the  line,  or  was  their  presence  caused  by  the  act  of  I^ynch  in  felling 
the  tree  ?  If  the  act  of  Lynch  was  the  cause  you  will  have  no  occasion  to  con- 
sider any  other  question,  and  your  verdict  will  be  for  the  defendants.  You 
will  be  asked  for  a  special  finding  upon  this  question :  Were  the  acts  of  Lynch 
the  cause  of  the  presence  of  the  wires  in  the  roadT  If  the  acts  of  Lynch 
caused  the  tree  to  fall  into  and  across  the  road,  so  that  the  branches  struck 
the  suapended  wires  and  detached  them,  and  for  that  reason  they  fall  aeross 
the  highway,  yoa  will  answer  the  question,  'Yes.'  If  but  for  the  leUiBg  of  the 
tree  in  this  manner  the  wires  would  have  remained  in  position,  the  law  regards 
the  acts  of  Lynch  as  the  cause  of  the  trouble.  If  you  answer  this  question 
in  the  affirmative,  you  will  also  return  a  general  verdict  fior  the  defendants. 
But  if  you  answer  it  in  the  negative,  you  will  come  to  the  other  questions,— 
those  of  the  care  of  the  two  parties."  The  plaintiff  requested  the  following 
additional  instruction:  "If  you  find  the  wires  brushed  or  hit  by  the  falling 
tree  would  not  have  been  knocked  off  if  they  had  been  secured  with,  reasonable 
care,  the  plaintiff  may  recover."  It  was  given,  with  the  following  limitation, 
which  was  added  subject  to  the  plaintiff's  excepticm:  "But  due  care  did  not 
require  that  the  defendants  should  antieipate  and  provide  against  the  cutting 
and  felling  of  trees  by  Lynch."  The  jury  answered  "Yes"  to  the  special  ques- 
tion, and  returned  a  general  verdict  for  the  defendants. 

Bvrnham,  Brown  &  Warren  and  Charles  H,  Bums,  for  plaintiff. 
Taggart  &  Bingham,  for  defendants. 

Opinion  by  Chasb^  J. : 

The  evidence  tended  to  prove  that  the  defendants  were  guilty  of 
negligence  in  stringing  wires  on  the  inside  of  poles  placed  on  Ae 
outside  of  the  curve  in  the  highway  at  the  place  of  the  aocident, 
and  in  using  improper  brackets  to  support  the  wires,  and  not  pro- 
viding guards  to  catch  them  if  detached.  In  consequence  of  this 
faulty  construction,  the  wires,  if  for  any  cause  detached^  would 
naturally  fall  into  the  highway  and  endanger  the  safety  of  trav- 
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elers  therein.  The  negligence  would  not  end  with  the  construction 
of  the  line,  but  would  continue  so  long  as  the  wires  were  allowed 
to  remain  strung  in  that  manner.  It  was  liable  to  produce  evil  re- 
sults at  any  moment  If  the  plaintiff's  injury  was  due  solely  or 
proximately  to  such  negligence,  or  if  it  was  caused  by  such  negli- 
gence combined  with  a  wrongful  act  of  Lynch,  the  defendants  are 
liable* 

As  the  case  was  {Hresented  to  the  jury,  muck  stress  was  placed 
upon  the  act  of  Lyndi  in  felling  the  trei^.  They  were  required  to 
find  specially  whether  this  act  was  Ae  cause  of  the  presence  of  the 
wires  in  the  highway,  and  were  instru43ted  that,  if  they  found  it 
was,  their  gieneral  verdict  should  be  for  the  defendants.  They  were 
told  that  '^  ify  but  for  the  felling  of  the  tree,  the  wires  would  have 
lemained  m  position,  the  law  regarda  the  acts  of  Lynch  as  1^  cause 
of  the  trouble,'^  and  that  ^^  due  care  did  not  require  that  the  de- 
fendants should  anticipate  and  provide  against  the  cutting  and 
felling  of  trees  by  Lynch."  It  seems  to  have  been  taken  for 
granted  that  the  question  of  proximate  cause  is  a  question  of  law. 
This  assumption  was  erroneous. 

In  this  State  it  is  well  settled  that  the  question  of  remote  and 
proximate  cause  is  a  question  of  fact  to  be'  determined  by  the  jury. 
Oilman  v.  Nayes,  6-T  N.  H.  627 ;  BootMnf  v.  Bailway,  66  N.  H. 
342,  84  AtL  167 ;  Searle  v.  Parke,  68  N.  H.  311,  312,  34  AtL  744 ; 
Deschenes  v.  Baiiroad,  69  N.  H.  285,  289,  46  AtL  467 ;  McOUl  v. 
Oranite  Co.,  70  N.  H.  126, 129,  46  AtL  684.  There  was  sufficient 
competent  evidence  bearing  on  the  question  to  warrant  its  submis- 
sion to  the  jury  in  this  case.  Besides  the  evid^axse  of  the  faulty 
construction  of  the  line  of  wires^  and  its  natural  tendency  to  cause 
injury  to  travelers  upon  the  highway,  it  appeared  that  the  poles 
and  wires  were  located  near  trees  of  the  w<x>dland  through,  which 
the  highway  passed,  and  that  the  trees  were  of  suitable  size  to  bq 
manufactured  into  wood  and  lumber.  The  presence  of  such  trees 
so  near  the  wires  evidently  inereased  the  chances  of  their  dislodg- 
ment  The  trees  might  be  forced  against  the  wires  by  winds  or 
other  natural  causes,  or,  if  cut,  might  fall  against  them.  The  de- 
fendants were  chargeable  with  an  apprehension  of  all  contingencies 
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in  respect  to  a  displacement  of  the  wires  which,  persons  of  average 
prudence  would  foresee  under  the  circumstances.  If  they  reason- 
ably ought  to  have  foreseen  that  the  trees  near  the  wires  would 
probably  be  cut  down^  and^  in  being  cut,  might  fall  against  and 
dislodge  the  wires,  although  felled  with  reasonable  care,  it  was 
the  defendant's  duty  to  construct  and  maintain  the  line  in  a  form 
that  would  avoid  injury  to  travelers  in  case  the  wires  were  dis- 
lodged in  that  manner.  So,  in  determining  whether  the  presence 
of  the  wires  in  the  highway  was  due  to  negligence  on  the  part  of 
the  defendants,  although  Lynch's  act  was  the  immediate  cause  of 
their  displacement,  it  is  necessary  to  determine  whether  the  de- 
fendants reasonably  ought  to  have  anticipated  that  an  intervening 
act  of  that  character  might  transpire.  The  latter  question  is  in- 
volved in  the  question  of  negligence,  and  the  whole  is  a  question  of 
fact  to  be  determined  by  the  jury.  Searle  v-  Parkej  68  N.  H.  311, 
312,  34  AtL  744.  The  fact  that  Lynch's  act  caused  the  wires  to  be 
in  the  highway  falls  far  short  of  exonerating  the  defendants  from 
liability,  under  the  circumstances  of  the  case.  Cotvles  v.  Kidder, 
24  N.  H.  364,  383,  57  Am.  Dec.  287 ;  Hooksett  v.  Manufacturing 
Co.,  4A  N.  H.  105.  If  he  had  felled  the  tree  against  the  wires  with 
the  intention  of  forcing  them  into  the  highway,  his  act  might  be 
the  proximate  cause  of  the  plaintiff's  injury.  The  faulty  construc- 
tion of  the  line  would  facilitate  the  execution  of  his  wrongful  pur- 
pose, but  it  could  not  reasonably  be  said  to  be  the  cause  of  the  wires 
being  in  the  highway.  The  defendants  would  have  no  reason  to 
expect  such  an  act  would  be  done,  and  consequently  would  owe  no 
duty  to  a  traveler  in  respect  to  it  But  the  evidence  in  this  case, 
instead  of  showing  an  act  of  that  character,  tended  to  show  that 
Lynch,  while  engaged  in  a  lawful  act,  exercised  due  care  to  prevent 
the  tree  from  falling  against  the  wires.  To  exonerate  the 
defendants  from  liability,  in  view  of  this  evidence,  it 
was  necessary  that  the  jury  should  find,  in  addition  to 
the  special  finding,  that  the  defendants  reasonably  ought 
not  to  have  foreseen  an  act  of  this  general  character.  This 
matter  was  not  presented  to  the  jury  in  connection  with  the  special 
question  submitted  to  them,  and  was  expressly  withdrawn  from 
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their  consideration  by  the  limitation  that  "  due  care  did  not  require 
that  the  defendants  should  anticipate  and  provide  against  the  cut- 
ting and  felling  of  trees  by  Lynch." 

Exceptions  sustained.    Verdict  set  aside.  All  concurred. 

Wires  in  streets;  obstrnetiens;  injuries  to  trarelers. — ^An  electrical 
company  using  streets  and  highways  for  its  wires  is  bound  to  so  maintain 
them  as  to  avoid  interference  with  the  ordinary  use  of  such  streets  and  high- 
ways. The  right  of  such  a  company  to  the  use  of  such  streets  and  highways 
is  subject  to  the  use  of  the  traveling  public.  Sheldon  «.  Weaiem'  Un.  Tel,  Co,, 
2  Am.  Electl.  Cas.  299,  51  Hun,  691;  BtaTring  v.  Western  Un,  Tel.  Co.,  3  Am. 
Electl.  Cas.  474,  11  N.  Y.  Supp.  817.  In  the  latter  case  the  plaintiff  sued  for 
damages  caused  by  telegraph  wires  being  removed  from  the  defendants'  poles 
in  the  highways  in  sucH  a  manner  as  to  frighten  his  horses,  and  under  the 
facta  in  the  case  the  defendant  was  held  guilty  of  negligence. 

And  acting  imder  a  franchise  from  a  city,  such  a  company  owes  the  duty  to 
the  city  and  the  public  to  maintain  its  wires  in  a  safe  condition.  Such  a 
franchise  carries  with  it  an  implied  obligation  that  its  wires  will  not  become 
nuisances,  or  endanger  the  safety  of  the  traveling  public.  If  the  wires  fall 
into  the  street  so  as  to  become  an  obstruction  to  public  travel,  it  becomes  the 
duty  of  the  company  to  remove  them.  If  it  fails  to  do  so  after  a  reasonable 
notice  and  the  lapse  of  sufficient  time,  it  is  negligence  for  which  it  will  be  held 
accountable  for  any  injury  occasioned  thereby,  without  regard  to  the  cause  of 
their  fall.  Nichola  v.  City  of  Minneapolis,  1  Am.  Electl.  Cas.  762,  33  Minn.  430, 
23  N.  W.  868. 

In  the  case'  of  Western  Un.  Teleg.  Co.  v.  Byser,  91  U.  S.  495,  it  appeared  that 
the  agents  of  the  telegraph  company  were  engaged  in  putting  up  a  wire,  and 
it  was  about  two  feet  from  the  ground  when  the  plaintiff's  horse,  upon  which 
he  was  riding  along  the  highway,  became  entangled  in  the  wire,  causing  the 
injury  complained  of.  The  judgment  for  the  plaintiff  was  reversed  for  error  of 
the  trial  judge  in  charging  the  jury  that  they  might  allow  exemplary  damages. 
But  the  appellate  court  said :  ''The  omission  to  station  flag  sentinels  or  to  give 
some  other  proper  warning,  while  the  men  were  engaged  in  putting  up  the  wire, 
was  an  act  of  negligence,  entitling  the  plaintiff  to  compensatory  damages." 

Fall  of  wire  by  stomL  or  other  omuse  not  within  the  control  of  the  com- 
pany  will  not  subject  it  to  liability  for  injuries  thereby  occasioned,  if  it  be 
shown  that  the  company  was  in  the  exercise  of  due  care  in  providing  for  a 
suitable  erection  and  maintenance  of  the  wires,  and  did  not  negligently  permit 
the  wires  to  remain  in  a  dangerous  condition  for  an  unreasonable  length  of 
time.  Mitchell  v.  Charleston  Light  d  P,  Co^,  46  S.  C.  146,  22  S.  £.  767,  31  L. 
R.  A.  677;  Ward  v,  Atl.  d  Pac.  Teleg,  Co,,  1  Am.  Electl.  Cas.  269,  71  N.  Y.  269, 
in  which  case  the  court  (per  Earl,  J.)  said:  ''The  defendant  (a  telegraph  com- 
pany) is  not  absolutely  bound  to  make  its  line  safe  to  the  public,  to  have  its 
poles  in  the  streets  so  strong  and  secure  that  they  cannot  be  broken  down  by 
any  storm.  It  does  not  insure  the  safety  of  travelers  in  the  streets  from  in- 
juries by  its  posts  lawfully  placed  there.    It  is  bound  to  use  reasonable  care  in 
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the  oonstmction  »nd  maintenaiice  of  ita  line  bo  that  no  traveler  shall  be  in* 
jured  by  it,  and  the  amaunt  of  care  muai  be  proportioned  to  the  amount  of 
danger  and  the  liability  to  accident.  The  poles  must  be  strong  enough  to 
withstand  such  Tiolent  storms  as  may  be  reasonably  expected,  but  they  are  not 
required  to  be  so  strong  that  no  storm  can  break  them,  or  to  withstand  such 
storms  as  reasonable  foresight  and  prudence  could  not  anticipate." 

Psteut  fa«io  proof  of  nogHgawoOii — ^la  the  ease  ol  Arkammu  Telej^  Oo, 
V,  Batieree^  57  Ark.  429,  21  8.  W.  lO&d,  suit  was  brought  for  damages  for  in- 
juries caused  by  the  servants  of  the  teleph<Mie  company  letting  a  wire  fall  in  a 
street,  causing  the  plaintiff's  horse  to  jump,  throwing  the  plaintiff  from  the 
wagon.  It  was  held  that  the  facts  were  sufficifint  to  prove  prima  facie  negli- 
gence. 

Iiow  ov  ^^fff**^r  wiroo^ — Aa  has  been  said  above,  the  right  of  an  electric 
Qompa^y  to  suspend  its  wires  in  streets  and  highways  is  subject  to  the  duty 
to  to  erect  and  maintain  them  as  not  to  impede  public  travel.  Aa  stated  by 
Mr.  Keasbey  (Keasbey  on  Electric  Wires,  8  227) :  "The  permission  to  set  up 
telegraph  and  electric  light  wires  is  generally  made  expressly  subject  to  the 
condition  that  they  shall  not  interfere  with  the  free  use  of  the  highway  for 
public  travel  and  transportation,  and  even  without  express  words  such  a  con- 
ditk>n  would,  no  doubt,  be  implied ;  and  it  is  always  understood  that  statutory 
powers  of  this  kind  are  subject  to  the  ccmdition  that  they  shall  be  exercised 
in  a  careful  and  proper  manner."  (Citing  Ueroey  Docks  Trustees  «.  Oibhs, 
L.  R.  1  H.  L.  [Eng.]  93.) 

It  has  therefore  been  customary  for  the  courts  to  hold  electric  companies  to 
strict  accountability  for  injuries  occasioned  by  wires  n^ligently  suspended  in 
the  streets  at  such  a  height  as  to  incommode  public  travel.  Williaf$ns  v.  Louis' 
iana  Eleet.  L.  ^  P.  Co,,  3  Am.  Electl.  Cas.  479,  43  La.  Ana.  295,  8  Sa  938; 
Dickey  v.  Maine  Teleg.  Co.,  46  Me.  483;  Thomas  v.  West.  (7fk  Teieg.  Co^  100: 
Mass.  156;  Nichols  v.  City  of  Minneapolis,  1  Am.  Electl.  Cas.  762,  33  Minn. 
430,  23  N.  W.  868;  Penneylvtmia  TeUph.  Co,  v.  Vaman,  5  Lane.  Law  Rev. 
(Pa.)  74  (affd.  5  Lane.  Law  Rev.  401, 15  Atl.  624). 

In  the  last  case  the  trial  court,  in  charging  the  jury,  instructed  them  that  it 
was  the  duty  of  a  telegraph  company  to  so  erect  and  maintain  its  wirea  over 
and  along  highways  as  not  to  impede  or  obstruct  ordinary  travel  thereon,  or 
render  it  unsafe,  and  that  if  by  neglect  of  the  company  in  this  respect  injury 
is  sustained  by  a  person  passing  over  the  highway  without  fault  on  his  part, 
the  eompsjxy  will  be  liable,  and  that  it  is  not  necessary  in  order  to  show  negli- 
gence in  allowing  a  wire  to  hang  too  low,  to  prove  that  the  company  has  been 
notified  that  the  wire  is  obstructing  the  streets  and  has  failed  to  remove  it.  The 
Supreme  Court  expressly  sustained  this  charge.  See,  also,  Western  Un.  Teley. 
Co,  V,  Engler,  76  Fed.  102,  21  C.  C.  A.  246,  holding  that  where  a  telegraph 
wire  is  allowed  to  remain  suspended  in  the  highway  at  a  height  of  not  more 
than  three  feet  from  the  ground  for  a  period  of  more  than  two  months,  a  trav- 
eler injured  thereby  was  not  precluded  from  recovery  because  no  notice  had 
been  given  the  company  ol  the  dangerous  condition  of  the  wire. 

Qnj  wlfoo  in  atreots  oad  highwajm^ — ^The  rules  applicable  to  the  string- 
ing of  electric  wires  in  streets  and  highways  necessarily  apply  to  guy  wirea 
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uaed  to  tnppcTt  the  poles  to  which  such  electric  wires  are  attached.  Such 
gay  wires  must  be  so  placed  as  not  to  impede  or  endanger  the  public  in  its 
use  of  tlie  streets  and  highways.  So,  where  a  telegraph  pole  was  sustained  by 
a  gay  wire  leading  from  it  to  a  large  stone  sank  in  the  ground,  near  to  the 
traf^led  part  of  the  highway,  and  in  attempting  to  turn  out  to  permit  the 
passage  of  a  team  the  plaintiff's  carriage  was  caught  by  the  wire  and  over- 
turned, the  telegraph  company  was  held  liable  for  the  injuries  sustained.  8kel' 
don  V.  Western  Un,  Teleg,  Co.,  2  Am.  Electl.  Caa  290,  61  Hun  (N.  Y.),  501, 
affd.  121  N.  Y.  607.  In  the  case  of  Wilson  v.  Oreat  8o.  Teleph.  d  Teleg.  Co., 
3  Am.  Electl.  Gas.  466,  41  La.  Ann.  1041,  6  So.  781,  a  guy  wire  was  erected  in 
an  unused  portion  of  a  city  street  at  a  height  not  sufficient  to  permit  of  the 
passage  of  vehicles;  a  fire  plug  was  inside  the  pavement  near  the  place  where 
the  wire  was  strung;  a  driver  of  a  fire  engine  in  attempting  to  diive  his  engine 
so  as  to  connect  with  such  fire  was  caught  by  such  guy  wire  and  severely  in- 
jured ;  it  was  held  that  the  oompany  was  negligent  in  so  placing  its  wires  as  to 
impede  the  plaintiff  in  the  performance  of  his  lawful  duties,  and  was  therefore 
liable.  And  in  Lundeen  v.  LitHngsion  Elect.  L.  Co.,  6  Am.  EUectl.  Gas.  322,  17 
Mont.  32,  41  Pac.  905,  it  was  held  that  a  post  from  four  to  six  feet  in  height, 
placed  in  the  carriageway  of  a  city  street,  and  a  guy  wire  attached  to  it  four 
or  five  feet  from  the  ground,  for  the  purpose  of  supporting  a  pole  for  electric 
wires,  are  dangerous  obstructions,  the  dangers  of  which  should  have  been 
foreseen  by  the  company  creating  it;  whether  placing  the  post  and  guy  wire  in 
the  street  by  the  defendant  constituted  an  obstruction  to  the  free  and  ordinary 
use  thereof  was  a  question  of  fact  to  be  determined  by  the  jury  (citing  Ho/yes 
V.  Railroad  Company,  111  U.  S.  228;  Railway  Co.  v.  Presooit,  8  G.  G.  A.  109; 
Sioeeney  v.  City  of  Butte,  15  Mont.  27,  30  Pac.  286). 

Suddenly  vaiains  wire  witboiit  notice. — ^The  employees  6f  an  electric 
street  railway,  while  engaged  in  stringing  feed  wires,  allowed  a  wire  to  lie  in 
the  bed  of  a  gutter  on  a  public  street  for  a  distance  of  thirty  feet  or  more, 
and  then  raised  it  suddenly  to  a  height  of  about  twenty  feet,  without  giving 
notioe  of  vuch  intended  action  to  passersby.  As  a  result  a  boy  was  caught  by 
the  wine,  tiirown  into  the  air  and  killed  by  the  fall.  It  was  held  that  the 
plaintiff  was  improperly  non-suited.  Devine  v.  Brooklyn  Heights  R.  Co.,  6  Aol 
Electl.  Gas.  318,  1  App.  Div.  237,  37  N.  Y.  Supp.  170. 

]>i&t7  of  telephone  eompany  where  wire  la  detaehed  by  f  alUns  tree. 
— ^In  the  case  of  Fitth  i».  ^ContnU  N.  Y.  Teleph.  d  Tekeg.  Co.,  42  App.  Div.  321, 
50  N.  Y.  Supp.  140,  it  appeared  that  a  falling  tree,  uprooted  during  a  severe 
Mrind  storm,  dragged  one  of  the  .defendant's  wires,  which  extended  across  a 
public  highway,  from  the  pole  to  which  it  was  fastened,  and  held  it  at  such  a 
height  above  the  highway  that  it  was  not  dangerous  to  a  passerby;  that  on 
the  next  morning  an  employee  of  the  overseer  oi  highways  attached  the  wire  to 
another  tree,  leaving  it  suspended  about  ten  leet  above  the  highway;  that  on. 
the  morning  of  the  third  day  thereafter  there  was  considerable  wind,  and  the 
wire,  having  from  some  unexplained  cause  become  dislodged  from  the  tree  to 
which  it  was  attached,  came  in  contact  with  the  top  of  a  carriage  in  which  the 
plaintiff  was  riding,  resulting  in  the  carriage  being  overturned  and  the  plain- 
tiff being  injured.    The  wire  in  question  at  no  time  touched  the  ground  so  as  to 
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break  the  circuit  and  apprise  the  defendant  of  its  condition,  and  the  defend? 
ant  was  not  aware  of  such  condition  until  at  or  about  the  time  of  the  accident. 
It  was  held  that,  as  the  defendant  could  not  reasonably  have  anticipated  the 
happening  of  the  accident,  it  was  under  no  obligation  to  adopt  a  system  of 
supervision  to  guard  against  it;  that  under  the  circumstances  the  defendant 
was  not  chargeable  with  n^ligence. 
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Tenneaaee;  Supreme  Court, 

1.  Injubt  bt  falling  tbollbt  wibe. — ^The  plaintiff,  while  standing  in  the 

street,  was  injured  by  the  fall  of  a  trolley  wire.  It  was  not  definitely 
shown  what  caused  the  breakage,  but  the  plaintiff  testified  that  the 
trolley  pole  of  one  of  the  defendant's  cars  knocked  the  wire  down.  The 
defendant's  witnesses  testified  as  to  the  quality  of  the  wire,  its  condition, 
and  its  frequent  inspection.  It  was  held  that  the  testimony  was  sufficient 
to  justify  the  jury  in  inferring  that  there  was  negligence  upon  the  part 
of  the  defendant. 

2.  DiTTT  as  to  coNSTBUcnoN  OF  WIBB8. — ^In  view  of  the  danger  attendant 

upon  the  breaking  and  falling  of  overhead  electric  wires  in  the  streets, 
and  the  results  to  be  apprehended  to  persons  in  the  streets,  an  electric 
railway  company  should  be  held  to  the  highest  or  utmost  degree  of  care 
in  the  construction,  maintenance  and  operation  of  its  lines. 

Appeal  by  defendant  railway  company  from  judgment  for  plain- 
tiff. Eeported  1  St.  Ry.  763,  75  S.  W.  719 ;  decided  May  23, 
1903. 

Wright,  Peters  &  "Wright,  for  plaintiff  in  error. 

Jerre  Home  and  M.  C.  Ketchum,  for  defendant  in  error. 

Opinion  by  Wilkes,  J. : 

This  is  an  action  for  damages  for  personal  injuries.  It  was 
tried  in  the  court  below  by  a  jury,  and  there  were  a  verdict  and 
judgment  for  $250,  and  the  railway  company  has  appealed  and 
assigned  errors. 
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The  facts,  so  far  as  necessary  to  be  stated,  are  that  plaintiff, 
a  young  man,  about  twenty  years  of  age,  was  standing  on  the 
pavement  at  the  comer  of  Raybum  and  Vance  streets,  in  the  city 
of  Memphis.  A  car  of  the  defendant  company  was  approaching 
on  the  street,  when  the  trolley  wire,  forming  part  of  its  overhead 
oonstmction,  with  an  insulator  upon  its  end,  fell,  and  the  insulator 
struck  the  plaintiff  upon  the  head,  inflicting  a  wound  over  his  right 
eye,  which  left  a  permanent  scar  or  blemish  on  his  face.  He  was 
confined  to  his  bed  for  several  days,  and  was  not  able  to  work  for 
some  ten  days,  and  incurred  a  medical  bill  of  $25.  It  is  not  defi- 
nitely shown  what  caused  the  breakage  and  fall  of  the  trolley  wire, 
but  the  plaintiff  states  that  the  trolley  pole  knocked  the  wire  down ; 
that  he  saw  it  fly  off  and  knock  the  wire  down. 

It  is  assigned  as  error  that  there  is  no  evidence  to  sustain  the 
verdict.  This  assignment  is  based  upon  the  theory  that  there  is 
no  definite  testimony  as  to  why  the  wire  broke,  and  no  evidence 
of  negligent  construction,  maintenance,  and  operation  of  the  line, 
while  there  is  testimony  that  the  wire  was  in  good  condition,  and 
had  been  inspected  two  days  before ;  that  at  the  time  there  was  a 
break  in  the  wire  near  the  same  place  which  was  repaired,  and  the 
wire  was  then  found  to  be  in  proper  condition.  The  rule,  as  laid 
down  in  the  case  of  Chattanooga  By.  Co.  v.  Mingle,  7  Am.  Electl. 
Cas.  694,  103  Tenn.  667,  is  that  ^^negUgence  on  the  part  of  the 
street  car  company  in  the  selection,  construction,  or  supervision  of 
its  guy  wire  is  presumed,  without  further  evidence,  from  the  fact 
that  such  wire,  dangerously  charged  with  electricity,  falls  on  or 
near  a  public  street,  even  if  its  fall  was  caused  by  a  stroke  from  the 
deranged  trolley  of  a  passing  car."  This  presumption  of  negligence 
must  be  overcome  by  the  car  company.  The  evidence  introduced  by 
the  company  consisted  of  the  testimony  of  Bowen,  the  lineman ; 
Erickson,  the  foreman  of  the  repair  apparatus,  called  the  "Trouble 
Wagon  ;*'  and  a  negro,  Branch,  a  member  of  his  crew.  The  testi- 
mony of  these  witnesses  is  quite  contradictory,  though  they  speak, 
in  general  terms,  quite  emphatically  as  to  the  quality  of  the  wire, 
its  condition,  and  frequent  inspection.  They  are  more  or  less  in- 
terested, as  employees  whose  duties  were  to  make  repairs  and  keep 
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the  line  in  order.  On  the  other  hand,  the  testimony  of  the  plaintiff 
furnishes  some  evidence  that  the  breakage  was  caused  by  the  slip- 
ping of  the  trolley  pole,  which  is  not  explained ;  and  the  jury,  from 
his  statement,  might  have  legitimately  inferred  that  there  was  neg- 
ligence in  the  slipping  of  the  pole,  or  a  defect  in  the  condition  of 
the  wire,  and,  under  the  rule,  this  is  sufficient  testimony,  coupled 
with  the  presumption,  arising  out  of  the  breakage,  that  there  was 
negligence. 

The  other  assignments  of  error  may  be  treated  together,  and 
relate  to  the  degree  of  care  required  to  be  exercised  by  electric  street 
railways  in  the  construction,  maintenance,  and  operation  of  its 
superstructure. 

The  court  charged  the  jury  that  the  street  car  company  was 
obligated  to  use  the  best  material,  most  approved  methods  of  con- 
struction, and  the  highest  degree  of  care  and  skill  in  maintaining 
and  keeping  same  in  repwiir,  considering  the  dangerous  nature  of 
the  appliances,  and  the  peril  to  life  and  limb  embodied  in  their 
use.  And  it  is  insisted  that  this  was  requiring  too  great  a  degree 
of  care,  and  the  court  was  requested  to  charge  that  the  company 
was  only  required  to  exercise  a  high  degree  of  care  in  these  respects, 
and  not  the  highest  degree  of  care.  Counsel  cites  in  support  of  his 
contention  the  language  of  this  court  in  Chattanooga  8t,  Ry.  Co.  v. 
Mingle,  7  Am.  Electl.  Cas.  594,  103  Tenn.  667 ;  Street  Ry.  Co.  v. 
Nugent  (Md.),  38  Atl.  779;  Nellis  on  Street  Surface  Railroads, 
288.  The  trial  judge,  in  portions  of  his  charge,  did  state  the  rule 
to  be  a  high  degree  of  care,  and  defined  the  term,  with  accuracy,  as 
requiring  care  commensurate  with  the  perils  to  be  apprehended, 
and  such  as  would  make  the  appliances  safe  in  their  use;  but  he 
also,  in  another  part,  charged  that  the  highest  degree  was  required. 
The  charge  is  open  to  the  objection  that  the  rule  is  not  stated  in  the 
same  or  equivalent  terms  in  all  portions  of  the  charge,  and  was,  to 
some  extent  confusing  to  the  jury ;  but  we  must  assume  that  the 
jury  applied  the  strict  rule  of  the  highest  degree  of  care,  in  order 
to  constitute  error,  even  upon  defendant's  contention.  It  is  true  in 
the  case  of  Chattanooga  St,  Ry.  Co.  v.  Mingle,  7  Am.  Electl.  Oas- 
594, 103  Tenn.  670,  this  court  said: 
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"In  view  of  the  extreme  peril  consequent  upon  the  displacement  and  fall 
of  the  wires,  and  in  the  operation  of  an  electric  railway  system,  it  is  essen- 
tial that  a  high  degree  of  care  be  exercised,  not  only  in  the  construction,  but 
in  their  continued  maintenance  in  a  good  and  safe  condition.' 


» 


Citing  Denver  Cons.  Co.  v.  Simpson,  5  Am.  Electl.  Oas.  278,  21 
Colo.  371 ;  Oiravdo  v.  Electric  Imp.  Co.,  5  Am.  Electl.  Oas.  318, 
107  Cal.  120.  The  real  point  at  issue  in  the  Mingle  case  was 
whether  the  doctrine  of  res  ipsa  loquitur  applies  in  case  of  breakage 
of  the  wires,  so  as  to  require  the  company  to  repel  the  presumption 
of  negligence  arising  from  the  mere  fact  of  breakage ;  but  the  court 
was  not  attempting  to  lay  down  with  strict  accuracy  the  full  meas- 
ure of  care  required  of  such  companies  in  the  construction,  main- 
tenance, and  operation  of  their  lines.  So  the  question  recurs,  was 
it  error  to  instruct  the  jury  that  the  highest  degree  of  care  must 
be  exercised  ?  In  the  case  of  Denver  Cons.  Co.  v.  Simpson,  5  Am. 
Electl.  Cas.  278,  21  Colo.  371,  it  was  said  by  the  trial  judge : 

"  The  defendant  was  not  an  insurer  of  the  safety  of  the  plaintiff,  but,  in 
constructing  its  line  and  in  maintaining  the  same  in  repair,  it  was  held  to 
the  highest  degree  of  care  and  diligence,  and  in  this  respect  was  bound  to 
the  highest  degree  of  care,  skill  and  diligence  in  the  construction  and  main- 
tenance of  its  lines  of  wires  and  other  appurtenances,  and  in  carrying  on  its 
business  so  ais  to  make  the  same  safe  against  accidents,  so  far  as  such  safety 
can,  by  the  use  of  such  care  and  diligence,  be  secured.  If  it  observed  such  a 
degree  of  care,  it  was  not  liable.  If  it  failed  therein,  it  was  liable  for  the 
injuries  caused  thereby.'' 

On  appeal  this  charge  was  aflSrmed,  the  Appellate  Court  saying: 

"  Where  all  minds  concur,  as  they  must  in  a  case  like  the  one  we  are  con- 
sidering, in  regarding  the  carrying  on  of  a  business  as  fraught  with  peril  to 
the  public,  inherent  in  the  nature  of  the  business  itself,  the  court  makes  no 
mistake  in  defining  the  duty  of  those  conducting  it  as  the  exercise  of  the  ut- 
most care.  It  was,  therefore,  not  prejudicial  error  for  the  court  to  tell  the 
jury  in  that  case  what  the  law  requires  of  the  defendant,  viz.,  the  highest 
degree  of  care  in  conducting  its  business.  The  late  case  of  Block  v.  Milwau- 
kee 8t,  Ry,  Co.,  6  Am.  Electl.  Cas.  293,  89  Wis.  371,  rightly  interpreted,  sup- 
ports this  doctrine;  and  the  case  of  Eaynea  r.  Raleigh  Gaa  Co.,  114  N.  C. 
203,  expressly  lays  down  the  rule  as  observed  by  the  trial  court  in  the  in- 
structions given  in  this  case." 

VOL.  VIII — ^28 
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In  Giraudo  case,  supra,  the  court  say : 

"  The  public,  aside  from  the  consumers  using  the  commodity,  owe  no  duty 
to  those  introducing  it.  But  on  the  other  hand,  it  is  the  duty  of  those  making 
a  profit  from  the  use  of  so  dangerous  an  element  as  electricity  to  use  the 
utmost  care  to  prevent  injury  to  any  class  of  people  composing  the  public, 
which  consists  in  considerable  members.  They  must  protect  those  having 
less  than  the  ordinary  knowledge  of  the  character  of  the  commodity." 

In  Haynes  v.  Raleigh  Oas  Co.,  supra,  the  rule  is  stated  thus: 

**  It  is  due  to  the  citizen  that  electric  companies  that  are  permitted  to  use 
for  their  own  purposes  the  streets  of  a  city  or  town  shall  be  required  to  use 
the  utmost  degree  of  care  in  the  construction,  inspection,  and  repair  of  their 
wires  and  poles,  to  the  end  that  travelers  along  the  highway  may  not  be 
injured  by  their  appliances.  The  danger  is  great,  and  care  and  watchfulness 
must  be  Commensurate  with  it.  All  the  reasons  that  support  the  rigid  en- 
forcement of  this  rigid  rule  against  the  carrier  of  passengers  by  steam  apply 
with  double  force  to  those  who  are  allowed  to  place  above  the  streets  of  a 
city  wires  charged  with  a  deadly  current  of  electrici^,  or  liable  to  become 
so  charged.     The  requirement  does  not  carry  with  it  too  heavy  a  burden." 

In  City  Elec.  Ry.  Co.  v.  Conery,  6  Am.  Electl.  Gas.  217,  61  Ark. 
381,  the  court  uses  this  language: 

"Electric  companies  are  bound  to  use  reasonable  care  in  the  construction 
and  maintenance  of  their  lines  and  apparatus — that  is,  such  care  as  a  rea- 
sonable man  would  use  under  the  circumstances — ^and  will  be  responsible  for 
any  conduct  falling  short  of  this  standard.  This  care  varies  with  the  danger 
which  will  be  incurred  by  negligence.  In  cases  where  the  wires  carry  a 
strong  and  dangerous  current  of  electricity,  and  the  result  of  negligence  might 
be  exposure  to  death  or  most  serious  accidents,  the  highest  degree  of  care  is 
required.  This  is  especially  true  of  electric  railway  wires  suspended  over 
the  streets  of  populous  cities  or  towns.  Here  the  danger  is  great,  and  the 
care  exercised  must  be  commensurate  with  it.  But  this  duty  does  not  make 
them  insurers  against  accidents,  for  they  are  not  responsible  for  accidents 
which  a  reasonable  man,  in  the  exercise  of  the  greatest  prudence,  would  not, 
under  the  circumstances,  have  guarded  against." 

In  the  case  of  Cook  v.  Wilmington  City  Elec,  Co.,  9  Houst.  306, 
the  court  say : 

"The  law  requires  that  they  (electric  light  companies)  should  use  every 
way  to  protect  and  save  the  public  from  loss  or  injury.  They  must  use  every 
means,  regardless  of  expense,  to  protect  and  make  safe  the  public,  or  citizens 
passing  over  the  streets  of  the  city,  who  are  not  aware  of  danger.     They  must 
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QBe  due  care  and  ordinary  diligence  in  such  case,  with  the  legal  meaning  in 
law  following  and  attached  to  such  words  as  I  have  stated." 

As  to  the  meaning  of  these  words,  the  court  say : 

''  The  words  '  usual  and  ordinary  care '  mean,  in  such  cases,  nothing  more 
or  less  than,  if  there  be  a  great  danger  and  hazard  in  the  business,  there 
should  be  a  corresponding  degree  of  skill  and  attention  'required  by  the  law." 

Mr.  Keasbey,  in  his  work  on  Electric  Wires,  says : 

"  The  use  of  the  electric  current  is  authorized  by  law.  It  will  do  no  harm 
if  it  is  kept  in  its  proper  place,  but  it  is  very  dangerous  if  it  is  allowed  to 
escape.  Those  who  use  it  are  charged  with  a  public  duty  to  use  the  greatest 
care  to  keep  it  from  doing  harm,  and,  for  failure  to  observe  this  care,  they 
are  responsible  to  persons  using  the  public  streets  who  may  be  injured  without 
any  fault  of  their  own."     Keasbey  on  Electric  Wires,  sec.  243. 

And  Mr.  Joyce,  in  his  work  on  Electricity,  holds  the  same  view : 

''An  electrical  company  is  under  the  duty  of  so  maintaining  its  wires  as 
not  to  interfere  with  the  free,  unobstructed  and  safe  use  of  the  highway. 
Although  it  is  not  an  absolute  insurer  of  its  wires,  yet  it  is  bound  to  use  the 
utmost  care  in  maintaining  them."  Joyce  on  Electricity,  sec.  450;  see^  also, 
McAdam  v.  Central  R.  Co.,  6  Am.  Electl.  Cas.  348,  67  Conn.  445. 

We  are  of  the  opinion  that  in  view  of  the  danger  attendant  upon 
the  breaking  and  falling  of  overhead  electric  wires  in  the  streets, 
and  the  results  to  be  apprehended  to  persons  in  the  streets,  the  com- 
pany should  be  held  to  the  highest  or  utmost  degree  of  care  in  the 
construction,  maintenance,  and  operation  of  its  lines ;  and  the  court 
was  not  in  error  in  so  charging.  We  are  of  opinion,  also,  that,  tak- 
ing the  whole  of  his  charge  together,  the  jury  must  have  understood 
the  trial  judge  to  lay  down  the  rule  of  the  highest  degree  of  care ; 
and  there  is,  therefore,  no  reversible  error  in  the  record,  and  the 
judgment  is  aflSrmed,  with  costs. 

Other  Cases  Relating  to  Injuries  Caused  by  Suspended  Wires. 

1.  Inji&rj  to  railway  employee  by  telephone  wire  nuipended  aeroaa 
railway  track;  evidence  of  ownership  of  line. — In  the  case  of  Ameruxun 
•j'elegrwph  d  Telephone  Co.  v.  Kersh,  27  Tex.  Civ.  App.  127,  66  S.  W.  74,  the 
plaintiff,  a  railway  employee,  was  injured  by  being  dragged  from  the  top  of  a 
car  by  a  wire  suspended  over  the  line  of  the  railway.  It  was  alleged  in  the 
petition  that  the  wire  was  a  part  of  the  line  of  the  appellant,  and  was  not  sus- 
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pended  high  enough  above  the  railway  track  to  permit  cars  to  pass  under  it 
without  injury  to  the  employees  of  the  railway  company.  The  defense  on  the 
part  of  the  telephone  company  was  that  the  line,  where  it  crossed  the  railway 
tracic,  did  not  belong  to  it,  and  that  it  was  not  charged  with  the  duty  of  keep- 
ing it  in  repair.  It  appeared  that  the  wire  was  a  part  of  a  branch  line  con- 
structed by  the  telephone  company  for  the  use  of  certain  persons.  The  right 
of  way  for  the  branch  line  was  furnished  by  a  private  individual,  and  the  line 
was  erected  by  the  telephone  company.  It  was  agreed  between  them  that  the 
company  should  furnish  the  telephone,  and  that  the  rental  should  be  divided 
between  the  company  and  such  individual.  The  evidence  showed  that  the  com- 
pany had  repaired  the  line  at  various  times,  and  that  the  wire  had  been  down 
and  had  been  put  up  again  by  a  man  in  the  employ  of  the  company,  and  that 
after  it  had  been  put  up  it  hung  so  low  as  to  obstruct  the  passage  of  trains. 
Under  such  facts  the  jury  was  held  justified  in  finding  that  the  teleph<Hie  cmd- 
pany  owned  and  controlled  the  branch  line,  and  was,  therefore,  liable  for  neg- 
ligence in  failing  to  so  suspend  the  wire  across  the  railway  tracks  as  to  per- 
mit the  passing  of  trains  with  safety  to  persons  on  the  top  of  a  car.  In  view 
of  the  evidence  to  the  effect  that  the  wire  was  repaired  by  one  employed  by  a 
'person  authorized  to  employ  him  for  that  purpose,  it  was  held  proper  to 
refuse  an  instruction  making  the  company's  liability  depend  upon  whether 
or  not  the  person  making  the  repairs  was  directed  by  one  authorized  to  act 
for  the  company. 

2.  EYldence  mm  to  eoaditlon  of  wire. — ^The  case  of  Hannum  v.  HiU,  62 
W.  Va.  166,  43  S.  E.  223,  was  an  action  for  personal  injuries  received  by 
reason  of  the  negligence  of  a  telephone  company  in  permitting  its  wires  to 
be  stretched  so  low  down  over  the  highway  as  to  be  caught  by  a  horse's  feet 
in  passing.  It  was  held  incompetent  to  prove  the  conditim  oi  the  wire  at 
that  point  six  months  subsequent  to  the  injury  complained  ol.  The  court 
said: 

"  The  twelfth  assignment  is  that  the  court  erred  in  refusing  to  permit  the 
defendants  to  prove  by  the  witness  W.  C.  Smith,  and  other  witnesses,  the 
facts  and  circumstances  relating  to  the  telephone  line  and  the  wires,  and 
the  impossibility  of  plaintiff's  being  injured  thereby  as  claimed  by  him,  as 
set  out  in  bill  of  exceptions  No.  8.  Defendants  offered  to  prove  by  said 
Smith  and  other  witnesses  that  they  had  gone  to  the  place  in  the  road 
where  the  accident  occurred  in  the  month  of  June,  1900,  about  six  mcmths 
after  the  occurrence,  and,  upon  examination,  to  show  that  the  wire,  ii;^  the 
condition  as  it  was  then,  would  not,  when  removed  from  pole  No.  2,  have 
come  down  in  the  middle  of  the  road,  so  that  the  horse's  feet  would  become 
entangled  in  it  as  stated  by  plaintiff,  and  that  as  fastened  on  pole  No.  1,  just 
above  the  large  elm,  and  on  No.  3,  next  to  Petersburg,  and  not  fastened  on 
pole  No.  2,  between  poles  1  and  3,  the  said  wire,  as  then  fastened  on  poles 
Nos.  1  and  3,  would  not  come  down  in  the  road  low  enough  at  any  place 
near  the  middle  of  the  road  to  catch  a  horse's  foot  just  above  the  hoof,  so 
as  to  throw  the  horse  down,  and  that  said  telephone  wire  would  not  lie  on 
the  ground  near  the  middle  of  the  road  at  the  point  where  the  plaintiff 
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elaimed  his  horse's  foot  was  caught  in  the  wire,  but  that  said  wire  would 
lie  in  the  ditch  along  the  side  of  the  road,  owing  to  the  location  and  situation 
of  the  road  and  of  said  poles  and  wire,  and  offered  to  prore  hj  said  witness 
that  from  the  location  of  said  wire,  and  the  situation  of  the  said  poles,  and 
the  contour  of  the  ground  at  and  near  the  point  where  plaintiff  claimed  to 
have  been  injured,  the  plaintiff's  horse's  foot  could  not  have  caught  in  the 
wire  as  plaintiff  elaimed,  as  it  was  admitted  that  the  wire  was  r^miiBg  along 
the  road  in  the  same  direction  the  horse  was  going.  Plaintiff  objected  to  the 
introduction  of  such  testimony,  and  the  court  refused  to  allow  said  witness 
to  so  testify  unless  and  until  it  was  first  shown  that  said  telephone  Hna, 
poles,  wires  and  insulators  at  said  point  were  in  the  same  conditioii  when 
said  examinations  were  made  as  they  were  when  the  alleged  injury  was 
done.  Defendants  then  introduced  Edward  Lewis  to  testify  that  a  short  time 
after  plaintiff  claimed  to  have  been  injured,  and  before  said  examination  was 
nade  by  Smith  and  others,  he  had  come  over  the  line  for  the  purpose  of 
repairing  it,  and  had  stretched  the  wire  and  found  the  wire  fastened  to  pole 
NiD.  1  by  a  loop  of  wire  a  foot  to  eighteen  inches  in  length,  and  it  would 
admit  of  the  telephone  wire  being  a  foot  to  eighteen  inches  lower  down  from 
the  top  ol  the  pole  than  it  was  when  the  witness  Smith  and  others  went 
and  examined  it.  liswis  further  testified  that,  when  he  went  to  repair  the 
telephone  line  at  that  point,  he  unfastened  the  wire  at  pole  No.  3»  and 
stretched  the  wire  as  testified  by  him.  The  defendants  then  again  offered  to 
prove  by  Smith  and  other  witnesses  the  facts  as  to  the  examination  made 
by  them  in  June,  and  the  result  of  said  examination,  so  as  to  establish  the 
fact  that  said  wire  could  not  have  been  stretched  across  the  road  in  the 
manner  stated  in  plaintiff's  declaration,  so  as  to  have  caught  the  horse's 
foot  as  claimed  in  plaintiff's  evidence.  In  January,  when  the  injury  oceurredt 
the  wire  was  loosed  at  three  poles — Nos.  1,  2  and  3.  In  June  the  wire  had 
been  tightened  by  Lewis — as  tight  as  he  could  make  it  with  his  hands — and 
fastened  to  the  insulators  on  the  said  three  poles,  and  Smith  unfastened  the 
wire  from  one  pole;  and  it  was  proposed  to  prove  by  him  the  condition  of 
the  wire  with  its  being  unfastened  from  (me  pole  only.  The  court  did  not 
err  in  refusing  to  allow  the  witness  to  testify  as  to  the  condition  of  the 
wire  in  June." 
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BiLSY  V.  New  EInoland  Telegraph  &  Telephons  Co. 

Massachuaettaj  Supreme  Judunal  Court. 

1.  LlABIUTT  OF  IBLCGBAPH  COMPANY  FOB  INJURIES  CAUSED  BT  POLES  IN  HIGH- 

WAT. — A  statute  (Mass.  Rev.  Laws,  ch.  122,  sec.  16)  providing  that» 
"  whenever  injury  shall  be  done  to  any  person  or  to  the  building^  or  other 
property  of  any  person  or  corporation  by  the  posts  or  other  apparatus 
of  any  telegraph  line,  the  company,  or  individual,  being  proprietor  of  the 
same,  shall  be  held  responsible  in  damages  to  the  person  or  corporation 
so  injured,"  indicates  an  intention  on  the  part  of  the  Legislature  to  per- 
mit telegraph  poles  in  the  streets  and  highways  upon  condition  that 
those  who  use  them  to  their  own  profit  should  make  compensation  for 
damages  caused  thereby,  and  the  company  erecting  such  poles  is  liable 
for  damages  to  all  persons  injured  in  person  or  property  thereby,  whether 
the  injury  kus  caused  by  negligence  or  by  pure  accident.  So  where  a 
person  is  injured  by  being  thrown  from  a  wagon  colliding  with  a  tele- 
graph pole  the  telegraph  company  is  liable  for  the  damages  caused  by 
such  injury,  although  the  pole  was  erected  and  maintained  by  the  com- 
pany in  accordance  with  a  license  granted  by  the  proper  municipal 
authority. 

2.  Ck)NTBiBUTOBT  NEQUGENCB. — ^The  Statute  does  not  make  the  telegraph  com- 

pany an  insurer  against  injuries  to  persons  whose  own  fault  is  one  of 
the  causes  of  the  injury.  The  language  of  the  statute  does  not  indicate 
that  the  absolute  liability  thereby  imposed  applies  to  persons  who  by 
their  own  conduct  would  be  precluded  from  recovery  against  a  defend- 
ant in  an  action  for  negligence. 

Exceptions  brought  by  plaintiff  from  a  judgment  in  favor  of 
defendant.    Decided  September  2,  1903 ;  reported  68  N.  K  17. 

C.  E.  Washburn  and  A.  8.  Hutchinson,  for  plaintiff. 

Powers,  Hall  <&  Jones  and  F.  A.  Houston,  for  defendant. 

Opinion  by  Knowlton,  C.  J. : 

The  plaintiff  was  driving  along  Bridge  street  in  Cambridge 
upon  a  market  wagon,  the  hubs  of  whose  wheels  projected  six 
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inches  beyond  the  rims  and  spokes.  The  body  of  the  wagon  had 
wings  extending  laterally  as  far  as  the  hubs.  A  telegraph  pole 
of  the  defendant  was  set  close  to  the  curbstone  on  the  inside,  and 
it  leaned  a  little  towards  the  center  of  the  street.  A  standpipe 
used  to  fill  watering  carts  stood  beside  the  telegraph  pole,  and  the 
dripping  from  it  caused  a  sinking  or  depression  in  the  cobblestone 
pavement,  small  in  area,  but  two  or  three  inches  in  depth  near  the 
curbstone  and  opposite  the  telegraph  pole.  As  the  right  forward 
wheel  of  the  plaintiff's  wagon  fell  into  this  hollow,  the  body  of  the 
wagon  lurched  to  the  right  towards  the  pole,  so  that  the  wing 
struck  the  pole,  and  the  collision  threw  the  plaintiff  out  and  in- 
jured him.  The  pole  was  erected  in  accordance  with  a  license 
granted  by  the  board  of  aldermen,  which  required  the  defendant 
to  maintain  it  as  nearly  perpendicular  as  practicable.  There  was 
a  question  whether  its  leaning  was  a  departure  from  the  require- 
ments of  the  license. 

The  plaintiff  asked  the  judge  to  instruct  the  jury  as  follows: 
*^  The  defendant  is  liable  to  the  plaintiff  in  this  action  if  the 
latter,  while  traveling  on  the  public  highway  and  in  the  exercise 
of  due  care,  was  injured  by  reason  of  a  telegraph  pole  belonging 
to  the  defendant,  although  said  pole  was  erected  and  maintained 
by  the  defendant  in  accordance  with  the  license  granted  by  the 
board  of  aldermen  of  the  city  of  Cambridge." 

The  judgq  refused  to  give  the  instruction  requested,  and  gave 
the  jury  this  instruction :  "  If  you  find  that  the  pole  was  erected 
and  maintained  in  accordance  with  the  specifications  of  the  muni- 
cipal officers,  and  that  there  was  no  negligence  on  the  part  of  the 
defendant  in  its  construction  or  maintenance  of  the  pole,  then  the 
plaintiff  cannot  recover,  even  if  in  the  exercise  of  due  care,  in  the 
absence  of  any  direction  by  the  municipal  officers  to  alter  the  loca- 
tion or  construction  of  said  pole." 

The  exceptions  to  the  refusal  and  to  the  instruction  bring  us  to 
the  consideration  of  the  statute  under  which  the  pole  was  erected. 
St.  1851,  p.  739,  ch.  247,  sec.  2,  is  as  follows:  "Whenever  in- 
jury shall  be  done  to  any  person,  or  to  the  buildings  or  other  prop- 
erty of  any  person  or  corpora/tion,  by  the  posts,  wires,  or  other 
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apparatus  of  any  telegraph  line,  the  company  or  individual  being 
proprietor  of  the  same  shall  be  held  responsible  in  damages  to  the 
person  or  corporation  so  injured." 

St.  1859,  p.  417,  ch.  260,  sec.  1,  which  was  doubtless  enacted 
to  change  the  law  stated  in  You7ig  v.  Yarmouth,  9  Gray,  386,  pro- 
vides that  "  towns  which  may  be  otherwise  liable  in  damages  to 
any  person  for  injury  to  his  person  or  property,  occasioned  by 
telegraphic  posts  or  other  fixtures  erected  on  highways  or  town 
ways,  shall  not  be  discharged  from  such  liability  "  by  reason  of 
anything  contained  in  the  act  authorizing  the  erection  of  such 
posts,  and  makes  the  companies  erecting  the  posts  or  fixtures  liable 
to  reimburse  and  repay  to  towns  the  full  amount  of  damages  an4 
costs  recovered  by  any  party  injured.  These  two  statutes  were 
combined  in  Gen.  St.  1860,  ch.  64,  sec.  11,  with  a  slight  change, 
and  re-enacted  in  Pub.  St  1882,  ch.  109,  sec.  12,  and  again  re- 
enacted  with  only  verbal  changes  in  Eev.  Laws,  ch.  122,  sec.  15. 
The  first  of  these  two  statutes  creates  a  liability  without  any  refer- 
ence to  negligence.  The  legislature  seems  to  have  recognized 
that  the  erection  of  the  poles  and  fixtures  in  public  ways  would 
create  obstructions  which  might  interfere  to  some  extent  with  the 
use  of  the  public  streets,  and  increase  the  liability  of  travelers  to 
accidents.  Such  obstructions,  whether  placed  in  a  sidewalk  or 
in  a  part  of  street  designed  for  use  by  vehicles,  being  there  when 
the  streets  are  lighted  and  when  they  are  in  darkness,  and  in  every 
variety  of  possible  conditions,  subject  persons  in  the  exercise  of 
due  care  to  risks  which  otherwise  would  not  exist.  While  the 
Legislature  saw  fit  to  authorize  the  use  of  the  streets  for  telegraph 
lines,  it  provided  at  the  same  time  that  the  telegraph  company 
should  be  liable  for  damages  to  all  persons  injured  in  person  or 
property  by  these  erections.  Doubtless  the  fact  that  electricity 
is  a  subtle  and  dangerous  agency,  which  was  less  understood  in 
1851,  when  this  statute  was  enacted,  than  it  is  now,  was  an  added 
reason  for  creating  this  legal  liability  without  regard  to  negligence. 
Wires  and  other  apparatus,  as  possible  causes  of  injury,  are 
treated  by  the  statute  like  the  posts.  It  might  be  di£Scult  to  prove, 
in  case  of  an  injury  by  a  transmitter  of  electricity,  whether  the 
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injury  was  caused  by  negligence  or  by  pure  accident.  The  statute 
indicates  an  intention  on  the  part  of  the  Legislature  that  these 
erections  in  the  street^  which  in  many  places  would  constitute  a 
public  nuisance  if  not  authorized  by  the  statute,  should  be  per- 
mitted only  upon  condition  that  those  who  use  them  to  their  own 
profit  should  make  compensation  for  damages  caused  by  them. 
Both  the  principle  involved  and  the  statutory  declaration  of  lia- 
bility are  substantially  the  same  as  appear  in  Bev.  Laws,  ch.  102, 
sec.  146,  which  declares  that  ^^  the  owner  or  keeper  of  a  dog  shall 
be  liable  in  an  action  of  tort  to  a  person  injured  by  it,  in  double 
the  amount  of  damagies  sustained  by  him.''  The  keeping  of  dogs 
is  authorized  by  law,  and  in  many  cases  is  meritorious.  Usually, 
in  individual  cases,  it  is  not  attended  with  obvious  danger;  but 
the  fact  that  it  materially  increases  the  risk  of  injury  to  innocent 
persons  is  a  reason  for  making  dog  owners  liable  for  injuries 
caused  by  their  dogs,  even  though  the  owners  are  free  from  fault. 
We  are  therefore  of  opinion  that  this  instruction  should  have  been 
given. 

The  second  instruction  requested,  that  '^  contributory  negligence 
on  the  part  of  the  plaintiff  is  no  defense  to  this  action,  unless  so 
gross  as  to  amount  to  fraud,"  was  rightly  refused.  In  this  re- 
spect the  statute  is  like  that  last  quoted.  The  statute  as  to  dogs 
is  silent  in  regard  to  care  on  the  part  of  the  injured  person.  But 
owners  of  dogs  are  not  insurers  against  injuries  inflicted  by  them 
upon  persons  "whose  negligence  contributes  to  the  injury.  Murm 
p.  Reed,  4  Allen,  431 ;  Plumley  v.  Birge,  124  Mass.  57,  26  Am. 
Bep.  645.  To  make  a  defendant,  under  this  statute,  an  insurer 
against  injuries  to  persons  whose  own  fault  is  one  of  the  causes 
of  the  injury,  imposes  too  great  a  liability  upon  the  corporation. 
It  would  be  contrary  to  the  usual  rule  of  liability  in  actions  of 
tort  where  the  cause  of  the  liability  is  not  more  culpable  then  neg- 
ligence. The  language  of  this  statute  does  not  indicate  that  this 
absolute  liability  to  persons  injured  applies  to  persons  who  by  their 
own  conduct  would  be  precluded  from  recovery  against  a  defend* 
ant  in  an  action  for  negligence. 
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Revised  Laws,  ch.  Ill,  sec  270,  in  relation  to  the  liability  of 
railroad  companies  for  damages  by  fires  kindled  by  sparks  from 
locomotive  engines,  deals  with  a  different  kind  of  subject,  and  it 
has  been  construed  a  little  more  strictly.  Bowen  v.  Boston  £  Al- 
bany Railroad  Co.,  179  Mass.  524,  61  N.  E.  141.  ^  Railroad  com- 
panies are  held  accountable  for  fires  set  by.  their  engines  under 
ordinary  conditions.  The  condition  of  the  property  does  not  ordi- 
narily contribute  as  an  active  agent  to  the  kindling  of  the  fire.  It 
is  a  passive  state  which  was  contemplated  when  the  statute  was 
passed.  That  statute  leaves  the  owner  entitled  to*  his  remedy,  un- 
less guilty  of  gross  negligence  which  is  culpable. 

The  instructions  in  regard  to  the  duty  of  the  plaintiff  in  refer- 
ence to  care,  and  as  to  what  constitutes  due  care  of  a  plaintiff  in 
a  case  like  this,  were  correct  and  sufficient  The  third  request 
for  instructions  was  rightly  refused. 

Exceptions  sustained. 

Latheop,  J.,  dissenting. 

Nesliseat   loeatloa  of   polea. — ^The  rule,  as  stated  l^  Mr.  Keasbcy 

(Keasbey  on  Electric  Wires,  sec.  222),  is  as  follows:  "Since  the  erection 
of  a  pole  in  the  highway  in  such  a  place  as  to  create  a  dangerous  obstruction 
is  not  legalized  by  a  general  grant  of  authority  to  set  up  a  line  of  poles,  it 
follows  that  a  person  setting  up  a  pole  in  such  a  place  is  liable  to  one  who 
is  injured  by  reason  of  the  dangerous  locati(Hi  of  the  pole  while  he  is  law- 
fully using  the  highway  in  the  exercise  of  due  care/'  In  the  case  of  Wolfe 
V,  Erie  Telegraph  d  Telephone  Co,,  33  Fed.  320,  the  plaintiff  was  injured  by 
being  thrown  from  a  wagon  against  a  telegraph  pole  located  in  the  highway. 
The  question  on  appeal  was  as  to  the  propriety  of  charging  the  jury  that  if 
the  driver,  using  all  the  means  in  his  power  to  stop  the  horse,  while  still  in 
the  wagon,  ran  upon  a  permanent  object  of  a  dangerous  character  in  the 
public  street,  the  company  which  put  up  the  obstruction*  was  liable  for  the 
injury.  The  court,  in  considering  such  instruction,  said:  "The  grant  of  a 
permit  or  direction'  to  locate  a  pole  or  post  in  a  street  extensively  used  as  a 
general  thoroughfare,  both  for  pleasure  drives  and*  for  business  vehicles,  in 
order  to  be  a  valid  grant  or  to  be  rightfully  there,  must  not  only  be  in 
accordance  with  statutes  and  ordinances,  but  must  also  be  made  subject  to 
the  determination  of  a  jury  whether  the  pole  or  post,  so  located,  is  in  fact 
dangerous  to  the  public  in  the  use  of  the  street,  including  contingencies  inci- 
dent to  the  lawful  use  of  the  same." 

The  rule  as  stated  in  the  note  appended  to  the  case  of  Ela  v.  Postal  Tele- 
graph Cahle  Co.,  ante,  page ,  relative  to  the  degree  of  care  to  be  used  by 

telegraph  and  telephone  companies  in  the  erection  and  maintenance  of  wires 
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in  streets  and  highways  applies  equally  to  the  erection  and  maintenance  of 
poles  by  such  companies.  This  rule  as  applied  to  poles  in  highways  is 
declared  in  the  case  of  Sheffield  v.  Central  Union  Telegraph  Co,,  36  Fed.  164, 
where  the  trial  court  in  his  charge  said:  "The  statutes  of  Ohio  provide 
that  a  telegraph  company  may  occupy  for  itfi  poles  a  part  of  the  public 
highway,  but  must  not  do  it  so  as  to  inconunode  the  public  in  the  use  of  the 
highway.  In  the  location  of  its  poles  in  the  highway  the  defendant  was 
required  to  exercise  reasonable  care,  so  as  not  to  incommode  persons  having 
the  right  to  \ise  the  road  for  all  purposes  of  travel.  This  use  means  the 
ordinary  and  reasonably  use  of  the  highway  for  all  purposes  for  which 
highways  are  usually  used  by  the  public." 

CoUision  with  pole  due  to  fright  of  hone. — It  is  not  the  duty  of 
municipalities  to  so  construct  and  maintain  highways  that  they  shall  be 
safe  for  runaway  or  unmanageable  horses,  or  such  as  have  escaped  from  the 
control  of  their  drivers,  without  the  fault  of  the  municipalities,  and  where 
injuries  are  sustained  under  such  circumstances,  it  appearing  that  otherwise 
they,  might  not  have  been  sustained,  the  loss  must  fall  upon  the  owners  whose 
misfortune,  if  not  whose  fault,  it  is  that  they  so  happened.  Jackson  v.  Town 
of  Bellevieu,  30  Wis.  250.  And  where  poles  are  erected  by  telegraph  or 
telephone  companies  in  streets  and  highways  with  the  consent  of  municipal 
authorities  granted  pursuant  to  statute,  and  are  so  located  as  not  to  ordi- 
narily obstruct  or  incommode  the  public  use  of  such  streets  or  highways,  the 
companies  erecting  and  maintaining  them  cannot  be  held  liable  for  damages 
caused  by  collision  with  such  poles  due  to  the  fact  that  the  horse  or  horses  have 
become  unmanageable  without  the  fault  or  negligence  of  such  companies. 
Roberts  v.  Wisconsin  Telephone  Co,,  3  Am.  Electl.  Cas.  471,  77  Wis.  689,  46 
N.  W.  800. 

Pcrmiflsion  to  use  hlshways. — ^The  fact  that  an  electric  company  has 
located  its  poles  in  a  street  under  the  authority  of  statute  and  pursuant  to 
a  municipal  grant  or  permission  so  to  do,  does, not,  in  the  absence  of  any 
provision  of  law  to  that  effect  absolve  it  from  liability  for  negligence  in  the 
maintenance  of  its  poles.  Cleveland  v.  Bangor  8t,  By.,  4  Am.  Electl.  Cas. 
346,  87  Me.  259,  32  Atl.  892. 


444  Amebican  Electeical  Cases.  [vol.  8 

Kyes  v.  Valley  Telephone  Co. 


Kyes  V.  Vaxlbt  Telephoke  Co. 

Michigan;  Supreme  Court, 

1.  iKJinrr  to  muficipal  emploteb  bt  fall  of  TELiPHOirB  POLE;  coirmBU- 
TORT  NE6LI0KNCE. — ^The  plaintiff's  intestate  was  a  foreman  in  charge  of 
the  work  of  paving  a  street  The  defendant  was  engaged  in  removing 
its  telephone  poles  from  the  street  The  wires  had  been  removed  from 
a  pole,  and  the  guy  wire  being  cut  the  pole  fell  and  struck  and  injured 
the  decedent  It  was  insisted  by  the  defendant  that  the  decedent  was 
guilty  of  contributory  negligence  in  that  he  continued  to  work  in  & 
dangerous  position  with  full  knowledge  that  the  pole  was  liable  to  falL 
It  was  held  untenable;  the  fact  that  he  knew  that  the  wires  were  cut 
and  removed,  and  that  some  of  them  had  fallen  near  where  he  was  work- 
ing was  not  sufficient  notice  to  him  that  the  pole  would  fall. 

Error  by  defendant  from  judgment  in  favor  of  plaintiff.     De- 
cided February  17,  1903;  reported  (Mich.)  93  N.  W.  623. 

The  deceased,  Roderick  Kyes,  was  a  general  foreman  on  the  work  of  paving 
Saginaw  street,  in  the  city  of  Flint  The  defendant  had  been  notified  to 
remove  its  telephone  poles  from  the  street,  and  was  engaged  at  that  work. 
The  wires  had  been  removed.  The  guy  wire  was  cut  from  the  pole,  which 
fell,  and  struck  and  injured  the  decedent.  He  was  at  the  time  engaged  in 
filling  a  sewer  trench.  The  pole  fell  upon  him,  and  inflicted  Injuries  from 
which  he  died  the  following  day.  The  injury  occurred  at  9  o'clock  in  the 
morning.  He  remained  unconscious  until  about  1  o'clock,  then  regained 
consciousness,  and  retained  it  until  the  following  day,  about  2  o'clock,  when 
he  became  unconscious,  and  remained  so  until  his  death.  He  was  thirty-nine 
years  of  age,  in  good  health,  and  intelligent.  He  received  $2.50  per  day. 
He  left  a  wife  and  two  children,  and  a  third  child  was  bom  after  his  death. 
The  negligence  charged  is  the  failure  to  exercise  due  care  and  caution  in 
taking  down  the  telephone  pole.     Plaintiff  recovered  a  VM'dict  for  $5,000. 

Weadock  &  Purcell,  for  appellant. 

L.  r.  Durand  (Durcmd  &  Carton,  of  counsel),  for  appellee. 

Opinion  by  Grant^  J. : 

1.  The  defendant  does  not  contend  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant,  but  upon  the  trial  insisted 
and  requested  the  court  to  instruct  the  jury  that  the  deceased  was 
guilty  of  contributory  negligence.  It  is  insisted  that  he  continued 
to  work  in  this  dangerous  position  with  full  knowledge  that  the 
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pole  was  liable  to  fall.  We  cannot  concur  in  this  view.  It  is  un- 
neoessarj  to  state  the  testimony  in  detail.  He  was  not  warned  by 
the  defendant  that  there  was  any  danger.  The  fact  that  he  knew 
that  the  telephone  wires  were  being  cut  and  removed,  and  that 
some  of  them  had  fallen  near  where  he  was  at  work,  was  not  suf- 
ficient notice  to  him  that  the  pole  would  fall.  He  had  a  right  to  act 
upon  the  belief  that  when  the  defendant's  employes  were  ready  to 
take  down  the  pole  they  would  notify  him,  if  there  was  any  danger, 
or  would  adopt  safe  means  to  take  it  down.  Two  men  who  were 
walking  along  the  street  testified  that  they  said  in  the  presence  of 
three  men,  including  the  deceased,  who  were  working  there,  that 
they  "  wouldn't  work  there  a  minute ;"  that  it  was  dangerous.  One 
of  the  workmen  positively  denied  any  such  conversation.  Besides, 
the  deceased  was  at  work  in  the  trench,  from  30  to  35  feet  distant, 
and  perhaps  paying  no  attention  to  the  conversation.  One  may  be 
in  position  to  hear,  but  it  does  not  follow  that  he  does  hear  or  that 
he  ought  to  hear.  That  depends  upon  how  his  mind  and  attention 
are  occupied.  The  testimony  on  this  point  was  in  sharp  conflict, 
and  was  properly  left  to  the  jury.  Menard  v.  Ry.  Co.,  150  Mass. 
aST,  23  N.  E.  214;  Horn  v.  By.  Co.,  4  C.  C.  A.  346,  54  Fed.  301. 
2.  This  action  is  brought  under  what  is  known  as  the  "Survival 
Act'*  (section  10,117,  Comp.  Laws),  which  reads  as  follows: 

"  In  addition  to  the  actions  which  survive  by  the  comnum  law,  the  f<rilow- 
ing  shall  also  survive:  that  is  to  say,  actions  of  replevin  and  trover,  actions 
of  assault  and  battery,  false  imprisonment,  for  goods  taken  and  carried  away, 
for  negligent  injury  to  persons,  for  damage  done  to  real  and  personal  estate, 
and  actioBB  to  recover  real  estate  where  persons  have  been  induced  to  part 
with  the  same  through  fraudulent  representations  and  deceit." 

The  court  instructed  the  jury  that: 

"The  plaintiff  is  entitled  to  recover  the  same  damages  that  the  deceased 
would  have  been  entitled  to  recover  had  he  brought  the  action  in  his  life- 
time. That  is  to  say,  you  may  award  such  damages  as,  in  your  judgment, 
would  be  a  fair  compensation  for  the  loss  sustained  by  the  deceased  by 
reason  of  the  injuries  he  received.  You  are  to  consider  his  age,  his  habits 
of  industry,  his  ability  to  labor,  his  capacity  to  earn  money,  and  the  wages 
he  was  in  the  habit  of  earning  when  injured,  and  the  length  of  time  he  would 
probably  have  lived  had  he  not  been  injured;  the  loss  he  sustained  by  reason 
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of  being  deprived  by  such  injuries  of  the  ability  to  labor  and  earn  money 
during  the  time  he  probably  would  have  lived,  had  he  not  been  injured — 
using  your  beet  judgment,  under  all  the  facts  and  circumstances  in  the  case, 
in  arriving  at  what  would  be  a  just  compensation  for  such  loss." 

In  SweetUmd  v.  Chicago  &  Grand  Trunk  Ry.  Co.,  117  Mich. 
329,  75  N.  W.  1066,  43  L.  Ew  A.  568,  it  was  decided  that  the  stair 
iites  do  not  give  two  rights  of  action.  The  statutes  were  again  be- 
fore the  court  in  DaUon  v.  Lake  Shore,  etc.,  Ry.  Co.,  87  N.  W. 
629,  and  we  again  so  decided,  and  held  that  where  death  is  not  in- 
stantaneous the  administrator  recovers  under  the  Survival  Act, 
and  that  where  the  death  is  instantaneous  the  recovery,  if  any, 
must  be  under  the  death  act  (sections  10,427,  10,428,  Comp. 
Laws).  Defendant  now  insists  that  plaintiff's  measure  of  dam- 
ages, in  addition  to  compensation  for  pain,  suffering,  and  medical 
attendance,  is  what  the  deceased  might  have  earned  between  the 
time  of  his  injury  and  his  death.  We  said  in  the  Dolson  case  that 
the  administrator  could  recover  "  the  full  measure  of  damages  for 
the  benefit  of  the  next  of  kin."  When  an  action  survives,  the  repre- 
sentatives of  the  deceased  are  entitled  to  recover  the  same  measure 
of  damages  that  he  could  have  recovered  if  he  had  lived  to  bring  his 
suit  to  a  successful  issue.  Mvldowney  v.  Ills.  Centl.  Ry.  Co.,  36 
Iowa,  462 ;  Maher  v.  Phil  Traction  Co.,  181  Pa.  390,  37  Atl.  571 ; 
8  Am.  &  Eng.  Enc.  L.  (2d  ed.),  908,  par.  11.  The  instruction  was 
correct. 

We  find  no  prejudicial  error  in  the  rulings  of  the  court  upon  the 
testimony. 

The  judgment  is  affirmed.    The  other  justices  concurred. 
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Tewaa;  Court  of  Civil  Appeals. 

1.  Injubt  to  pbopebtt;  telephone  pole  falling  in  an  xtnusual  stosm. — 
Where  a  telephone  pole,  ordinarily  fit  and  sufficient  for  the  purposes  for 
which  it  was  erected,  falls  during  a  storm  of  unprecedented  violence, 
the  company  is  not  liable  for  the  damages  caused  thereby.  The  mere 
fact  that  the  company  could  have  provided  poles  of  sufficient  strength 
to  withstand  the  storm  as  shown  by  the  fact  that  some  of  the  poles 
erected  by  it  were  not  broken  by  the  storm,  did  not  require  it  to  use 
only  poles  of  sufficient  strength  to  withstand  such  a  storm,  and  its 
failure  to  do  so  was  not  negligence. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
December  13,  1901 ;  reported  27  Tex.  Civ,  App.  400,  65  S.  W. 
1085. 

Harris  &  Harris,  for  appellant. 

Opinion  by  Pleasants,  J. : 

This  suit  was  brought  by  appellee  to  recover  of  appellant  damr 
ages  for  injury  to  a  building  owned  by  appellee,  and  alleged  to 
have  been  injured  through  the  negligence  of  appellant  in  placing 
and  erecting  near  said  building  an  insufficient  and  insecure  tele- 
phone pole,  which  fell,  and  caused  the  injury  complained  of.  The 
defendant  answered  by  general  denial,  and  by  special  plea  averred 
that  said  pole  was  a  large,  sound,  and  safe  pole,  properly  guyed  and 
stayed,  and  was  of  ample  size  and  of  sufficient  strength  to  carry  the 
load  placed  upon  it  in  any  ordinary  conditions  of  weather;  and 
that  the  storm  of  September  8th,  during  which  said  pole  was 
broken,  was  an  act  of  God,  which  defendant  could  not  foresee,  and 
that  defendant  was  not  required  to  construct  its  line  so  as  to  with- 
stand a  storm  of  such  violence.  The  cause  was  tried  in  the  court 
below  without  the  intervention  of  a  jury,  and  judgment  rendered 
for  the  plaintiff  for  the  sum  of  $216.  Briefly  stated,  the  facts  dis- 
closed by  the  record  are  as  follows:  The  pole  in  question  was 
erected  by  appellant  on  the  edge  of  the  sidewalk,  and  ran  up 
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through  the  awning  in  front  of  appellee's  building  in  the  city  of 
Houston.  It  was  50  feet  long,  and  20  inches  in  diameter  at  the 
base,  and  was  placed  6  1-2  feet  in  the  ground.  At  the  time  it  was 
put  up  (about  three  years  before  the  injury  complained  of)  it  was 
properly  inspected,  and  found  to  be  a  good,  sound  pole,  suitable  in 
every  way  for  the  purpose  for  which  it  was  ased,  according  to  the 
testimony  of  the  only  witness  who  knew  anything  about  the  condi- 
tion of  the  pole  at  the  time  it  was  put  up.  Ihiring  the  storm  of 
September  8, 1900,  the  pole  broke  just  where  it  passed  through  the 
awning  of  appellee's  building,  and  also  a  short  distance  above  the 
awning.  The  top  portion  of  the  pole,  after  it  broke  in  two,  was 
held  suspended  by  the  wires  which  were  fastened  to  it  The  awn- 
ing fell,  and  the  end  of  appellee's  building  was  either  pulled  out  by 
the  wires  which  ran  over  it  and  were  pulled  down  by  the  weight  of 
the  pole  suspended  to  them,  or  was  battered  down  by  the  suspended 
portion  of  the  pole  as  it  was  blown  to  and  fro  by  the  wind.  The 
evidence  shows  that  appellee  was  damaged  in  the  amount  adjudged 
him  by  the  court  below.  Three  witnesses  testified  that  they  exam- 
ined the  broken  pole  on  the  morning  after  the  storm,  and  that  it 
had  the  dry  rot.  Two  of  these  witnesses  say  that  it  was  rotten  near 
the  center,  but  they  do  not  state  to  what  extent,  but  they  say  that  it 
appeared  perfectly  sound  on  the  outside.  The  other  witness  says 
that  he  saw  a  rotten  place  on  one  side  of  the  pole.  He  did  not  ex- 
amine to  see  how  far  the  rot  extended  into  the  pole,  but  that  it 
extended  four  or  five  inches  toward  the  center.  The  undisputed 
evidence  shows  that  the  storm  of  September  8,  1900,  at  Houston 
was  of  such  impredecented  violence  and  fury  as  to  come  within  the 
category  of  occurrences  denominated  the  act  of  God.  Four  wit- 
nesses testified  that  they  had  examined  the  pole  after  it  was  broken ; 
that  they  saw  no  indication  of  dry  rot,  and  the  pole  was  in  a  good, 
sound  condition.  It  was  a  white  cedar  pole,  which  was  the  best 
kind  of  timber  to  resist  dry  rot  in  this  climate,  and  when  placed  by 
the  defendant  had  been  examined  and  selected  as  suitable  for  a 
corner  pole.  The  trial  court,  in  his  conclusions  of  fact,  finds  that 
the  pole  was  rotten  and  unsubstantial  at  the  places  where  it  broke, 
and  that  the  defects  were  the  cause  of  the  breaking  of  the  pole, 
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when  other  poles  of  less  apparent  strength  were  uninjured;  and 
the  breaking  of  the  pole  by  reason  of  its  unfit  and  rotten  condition 
was  the  direct  and  proximate  cause  of  the  injury  to  plaintiff's 
property.  This  is  not  a  finding  that  the  pole  was  so  defective  as 
to  render  it  unfit  and  insufficient,  under  ordinary  conditions,  for 
the  purpose  for  which  it  was  used,  and,  in  view  of  the  undisputed 
evidence  as  to  the  character  of  the  storm  in  which  the  pole  was 
broken,  this  finding  of  fact  is  insufficient  to  authorize  a  judgment 
in  favor  of  the  plaintiff.  In  our  opinion,  the  evidence  fails  to 
show  that  the  pole  was  insufficient  under  ordinary  conditions,  and, 
had  the  trial  court  passed  upon  this  issue,  he  must  have  so  found. 
We  think  it  clear  that  the  court  below,  in  rendering  judgment  for 
the  plaintiff,  did  so  upon  the  theory  that,  if  the  pole  was  defective 
to  such  an  extent  that  it  was  too  weak  to  withstand  the  storm  of 
Sept  8,  1900,  when  other  poles  erected  by  the  company  did  with? 
stand  the  storm,  and  that  tiie  breaking  of  the  pole  caused  the  dam- 
age to  plaintiff's  property,  he  was  entitled  to  a  judgment,  regard- 
less of  the  character  of  the  storm,  or  of  whether  the  pole  may  not 
have  been  strong  enough  to  resist  the  force  of  any  ordinary  storm. 
It  is  unnecessary  to  cite  authority  upon  the  proposition  that  if  the 
IK)le  was,  under  ordinary  conditions,  suitable  and  sufficient  for  the 
purpose  for  which  it  was  used,  the  fact  that  it  was  not  strong 
enough  to  resist  a  storm  of  such  unusual  and  unprecedented  vio- 
lence as  that  in  which  it  was  broken,  would  not  show  negligence  on 
the  part  of  defendant  in  using  said  pole,  because  the  defendant 
was  not  required  to  foresee  such  an  occurrence,  or  to  construct  its 
lines  with  reference  to  same.  The  mere  fact  that  it  was  possible 
for  the  defendant  to  have  procured  poles  of  sufficient  strength  to 
withstand  the  storm,  as  shown  by  the  fact  that  some  of  the  poles 
erected  by  it  were  not  broken  by  the  storm,  did  not  require  it  to  use 
only  poles  of  sufficient  strength  to  withstand  a  storm  of  this  char- 
acter, and  its  failure  to  do  so  was  not  negligence. 

The  judgment  of  the  court  below  will  be  leversed,  and  this  cause 
remanded  for  a  new  trial ;  and  it  is  so  ordered.  Keversed  and  re- 
manded. 

VOL,  VIII — 29 
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SiMONTON  V.  Citizens'  Elbotbig  Light  &  PowEiB  Co. 

Tewat;  Court  of  CivU  AppeaU. 

1.  SFIKBS    m    MIMCTBJO   UOHT   FOIBB;    INJUBT   TO   CHILD    IN    ATTEMPTING   TO 

CLIMB. — ^An  electric  light  company  is  not  liaUe  for  injuries  caused  to  a 
child  attempting  to  climb  an  electric  light  pole  erected  in  a  city  street, 
because  of  Uie  fact  that  such  pole  was  equipped  with  spikes  from  a  point 
near  the  ground  so  as  to  allow  ascent  for  the  purpose  of  placing  and 
repairing  wires.  Poles  so  constructed  and  erected  are  not  within  the 
rule  applicable  to  the  maintenance  of  attractive  nuisances. 

Appeal  bj  plaintiff  from  judgment  for  defendants.  Decided 
March  27, 1902 ;  reported  28  Tex.  Civ.  App.  374,  67  S.  W.  630. 

Love  joy,  Sampson  &  Malevindey,  C.  E.  &  A,  E,  Heidingsf elder, 
and  Burke  &  OriggSj  for  appellant. 

Hutcheaon,  Caanphell  £  Hvicheson,  for  appellees. 

Opinion  by  Pleasants^  J. : 

Appellant  brought  this  suit  to  recover  damages  for  injuries  to 
the  person  of  his  minor  son,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants.  The  acts  of  the  defendants  which 
are  alleged  to  have  caused  the  injury  to  plaintiff's  son,  and  are 
charged  to  be  negligent,  are  thus  stated  in  plaintiff's  petition : 

"(1)  That  heretofore,  to  wit,  on  or  about  the  27th  day  of  August,  A.  D. 
1899,  and  for  a  long  time  prior  thereto,  the  said  defendants  had  illegally 
and  unlawfully  erected  and  maintained  a  certain  large  electric  light  pole 
upon  a  sidewalk  on  a  street  in  the  city  of  Houston,  known  as  C6ngress 
avenue,  and  located  between  certain  streets  in  said  city  known  as  Cheneyert 
and  Hamilton  streets,  which  said  pole  was  near  the  home  of  the  plaintiff, 
in  said  city  of  Houston,  as  aforesaid;  that  said  pole,  together  with  many 
others  in  the  city  of  Houston  of  a  similar  character  were  erected  and  used  by 
said  defendants  in  the  conduct  of  their  said  business,  which  the  plaintiff 
alleges  to  be  a  transmission  and  distribution  of  electric  currents  for  lighting 
purposes  for  hire;  and  that  said  pole,  and  the  wires  erected  and  maintained 
on  said  pole,  were  used  for  the  purpose  of  furnishing  electric  lights  to  private 
citizens  in  the  city  of  Houston,  and  not  for  any  public  use  or  purpose. 

"(2)  That  before  or  after  the  erection  of  said  pole  the  defendants  illegally 
and  unlawfully  placed  or  drove  a  great  number  of  iron  spikes  in  said  pole. 
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commeneing  about  twenty  inches  from  the  ground  or  sidewalk,  and  leaving  a 
space  of  about  twenty  inches  between  each  spike,  forming  a  row  or  rows  of 
spikes  or  foot  rests,  reaching  to  a  point  near  the  top  of  said  pole;  that  said 
spikes  or  foot  rests  so  placed  and  left  remaining  protruded  or  stood  out  from 
the  sides  or  surface  of  said  pole  to  the  extent  of  five  or  six  inches,  forming 
the  steps  of  a  sort  of  ladder,  which  was  primarily  intended  to  be  used  by  the 
employees  of  said  company  in  climbing  said  pole  for  work  thereon;  that  said 
pole  was  erected  and  maintained  in  said  condition,  not  upon  any  private  prop- 
erty of  the  defendant  company,  but  upon  a  public  sidewalk  or  street  in  said 
city  of  Houston  as  aforesaid,  and  upon  a  pathway  that  was  used  and  fre- 
quented by  the  citizens  of  Houston  at  all  times  of  the  day  and  night* 

^'(3)  That  said  spikes  or  steps  were  placed  or  started  so  near  the  ground 
that  children  of  tender  years,  and  with  absolute  want  of  discretion,  or 
knowledge  of  the  danger  resulting  therefrom,  could  climb  said  poles  with 
the  same  facility  and  ease  as  an  adult,  and  that  said  poles  were  thus  left 
and  maintained  by  the  defendants,  with  said  spikes  or  steps  so  arranged 
and  constructed  as  to  prove  a  dangerous  menace  to  the  lives  and  limbs  of 
children  in  said  neighborhood. 

"(4)  That  the  manner  of  construction  and  maintenance  of  said  pole  as 
aforesaid,  and  its  condition,  was  a  direct  invitation  to  children  in  said 
neighborhood,  and  particularly  to  the  plaintiff's  child,  Gussie  Simonton,  who 
was  a  child  of  immature  discretion,  and  without  judgment  or  knowledge  as 
to  the  danger  therewith,  to  climb  said  pole  and  play  thereon;  that  it  was 
well  known  to  the  defendants,  their  servants,  agents  and  employees,  that  the 
children  in  said  neighborhod  did  use  said  pole  to  climb  and  play  thereon,  and 
that  notwithstanding  such  knowledge  on  the  part  of  the  defendants,  their 
servants,  agents  and  employees,  they  maintained  said  pole  in  said  dangerous 
and  hazardous  condition,  and  invited  the  children  in  said  neighborhood 
to  indulge  in  the  pastime  of  climbing  upon  said  pole;  that  said  pole, 
in  its  condition,  was  unusually  attractive  and  seductive  to  children  of 
tender  years,  and  it  was  especiaUy  and  unusually  calculated  to  attract,  and 
it  did  attract,  small  children,  and  appealed  to  their  instinct  to  play,  and  it 
tempted  and  lured  them,  and  thereby  caused  them  to  climb  thereon,  and  in  other 
ways  made  it  the  means  of  children's  sport  and  diversion,  they  being  ignorant 
of  the  danger  thereby  incurred. 

"(5)  That  on  or  about  the  said  27th  day  of  August,  A.  D.  1900,  the  plain- 
tiff's child,  Gussie  Simonton,  being  at  that  time  of  the  age  of  seven  years, 
and  lacking  mature  judgment  and  discretion,  and  being  unmindful  of  the 
danger  and  hazard  connection  therewith,  while  playing  with  several  children 
around  and  about  said  pole,  as  was  their  habit  and  custom,  the  said  Gussie 
Simonton  climbed  on  said  pole,  and  onto  the  steps  or  spikes  attached  thereto, 
as  aforesaid,  and  that  whilst  the  said  Gussie  Simont<m  was  on  said  pole  he 
lost  his  balance  and  was  precipitated  from  a  great  height  on  said  pole  to  the 
sidewalk  below,  fracturing  his  skull  and  breaking  his  arm,  injuring  his 
spine  and  back  and  internal  organs,  to  wit,  his  liver,  kidneys,  and  also 
greatly  bruising  and  injuring  his  legs  and  body;  that  his  injuries  so  received 
at  said  time  and  place  have  rendered  said  Gussie  Simonton  a  cripple,  and,  in 
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addition  to  the  injuries  hereinbefore  set  forth,  impaired  his  eyesight  and 
mental  faculties. 

"(6)  The  injuries  to  the  said  Oussie  Simonton,  as  aforesaid,  were  directly 
and  proximately  caused  and  occasioned  by  the  negligence  and  carelessness  of 
the  defendants,  their  servants,  agents  and  employees,  in  that  they  negligently 
and  carelessly,  and  without  any  regard  to  the  life  or  security  of  minor 
children  of  immature  judgment  and  discretion  who  lived  in  the  neighborhood 
ai  said  pole  and  played  thereon,  equipped  and  maintained  said  pole  with  said 
spikes  or  steps  thereon  as  aforesaid  in  a  dangerous  and  hazardous  condition, 
and  thus  directly  invited  said  Gussie  Simonton  into  a  place  of  danger  and 
hazard,  causing  his  injuries  as  aforesaid." 

The  def endanta  demurred  generally  and  specially  to  the  petition^ 
the  special  exceptions  being  as  follows : 

"(1)  And,  further  answering,  this  defendant  especially  excepts  to  that 
part  of  paragraph  1  of  plaintifiTs  petition  which  alleges  that  the  said  defend- 
ant had  'illegally  and  unlawfully*  erected  an  maintained,  etc.;  that  the  said 
statement  is  not  a  pleading  of  fact,  but  is  merely  a  conclusion  of  law,  and 
should  be  stricken  from  its  pleadings;  and  of  this  he  prays  the  judgment  of 
the  court. 

"(2)  And,  further  answering,  this  defendant  especially  excepts  to  that 
part  of  paragraph  2  of  plaintiff's  petition  which  alleges  that  defendant 
'  illegally  and  unlawfully '  placed  or  drove  a  great  number  of  iron  spikes 
in  said  poles;  that  the  said  allegation  is  not  an  allegation  of  fact  but  a  con- 
clusion of  law;  that  the  same  should  be  stricken  from  the  pleading  of  the 
plaintiff;  and  of  this  he  prays  the  judgment  of  the  court. 

"(3)  And,  further  answering,  this  defendant  especially  excepts  to  para- 
graph 3  of  plaintiff's  petition,  insomuch  as  it  states  '  that  said  poles  were 
thus  left  and  maintained  by  the  defendant  with  said  spikes  or  steps  so  ar- 
ranged and  constructed  as  to  prove  a  dangerous  menace  to  the  life  and  limbs 
of  children  living  in  said  neighborhood/  That  said  allegations  are  not  allega- 
tion of  fact,  but  are  mere  conclusions  from  the  facts  not  stated,  and  are  not 
proper  pleading;  and  of  this  prays  the  judgment  of  the  court. 

"(4)  This  defendant  further  especially  excepts  to  that  portion  of  para- 
graph 4  of  plaintiff's  petition  which  states  that  the  manner  of  construction 
and  maintenance  of  said  poles  was  a  direct  '  invitation '  to  children  inthe 
said  neighborhood,  because  said  allegation  is  not  an  allegation  of  fact,  but  a 
mere  conclusion  or  inference;  and  of  this  he  prays  the  judgment  of  the  court 

"  ( 5 )  This  defendant  further  especially  excepts  to  paragraph  6  of  plaintiff's 
petition — ^that  the  said  paragraph  6  is  not  a  pleading  of  facts,  but  a  plead- 
ing of  conclusion  of  law  and  of  fact;  and  of  this  he  prays  the  judgment  of 
the  court." 
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The  court  below  sustained  the  general  demurrer  and  all  of  the 
special  exceptions  to  the  petition,  and,  plaintiff  declining  to  amend, 
his  suit  was  dismissed. 

Under  the  common  law  no  duty  is  imposed  upon  the  owner  to 
use  care  to  keep  his  property  in  such  condition  that  persons  going 
thereon  without  his  invitation  may  not  be  injured,  his  only  duty  to 
persons  thus  entering  upon  his  premises  being  to  abstain  from  will- 
fully injuring  them.  This  rule  of  law  applies  to  infants  with  the 
same  force  that  it  does  to  adults,  but  in  certain  classes  of  cases  an 
invitation  by  the  owner  to  enter  upon  his  property  will  be  implied 
by  estoppel  in  favor  of  children  from  facts  that  would  raise  no  such 
implication  as  to  adult  persons.  Dobbins  v.  Railroad  Co.  (Tex. 
Sup.),  41  S.  W.  62,  38  L.  K.  A.  573,  66  Am.  St.  Kep.  856.  Or- 
dinarily an  invitation  will  not  be  implied  unless  the  property  is 
designed  or  used  by  the  owner  for  public  purposes,  such  as  a  hotel 
or  store  where  a  mercantile  business  is  conducted,  and  the  person 
entering  upon  the  premises  is  carrying  out  a  purpose  or  design 
which  is  to  the  common  interest  or  advantage  of  the  owner  and  him- 
self. Plummer  v.  Dill,  156  Mass.  426,  31  N.  E.  128,  32  Am.  St. 
Eep.  463 ;  Bennett  v.  Railroad  Co.,  102  U  S.  584,  26  L.  Ed.  235. 
But  in  the  case  of  injury  to  children  our  courts  have  gone  much 
further,  and  have  established  the  doctrine  that  an  invitation  may  be 
implied  by  estoppel,  even  against  the  intention  of  the  owner,  if 
such  owner  maintains  upon  his  premises,  where  children  are  likely 
to  be,  something  which,  on  account  of  its  nature  and  surroundings, 
is  especially  and  unusually  calculated  to  attract,  and  does  attract, 
them,  and  induce  them  to  go  upon  his  premises.  Railway  Co.  v. 
Morgan,  92  Tex.  98,  46  S.  W.  28.  Appellant  contends  that  under 
this  rule  the  facts  stated  in  the  petition  are  sufficient  to  authorize 
a  finding  that  his  son  climbed  upon  appellee's  pole  by  the  implied 
invitation  of  the  latter.  We  cannot  concede  the  soundness  of  thia 
contention.  In  considering  the  question  of  the  sufficiency  of  the 
petition,  we  must  disregard  the  statement  by  the  pleader  of  mere 
legal  conclusions,  and  test  the  petition  solely  by  the  facts  stated 
therein.  The  facts  pleaded  do  not  show  that  the  pole  which  is 
alleged  to  have  been  negligently  maintained  by  the  defendant  was 
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specially  or  unusually  attractive,  or  that  such  pole  was  not  con- 
structed and  maintained  in  the  manner  in  which  poles  of  this  char- 
acter are  ordinarily  constructed*  throughout  the  country.  On  the 
contrary,  the  petition  alleges  that  the  defendant  maintained  its 
other  poles  in  the  city  of  Houston  in  the  same  manner.  It  is 
alleged  that  spikes  are  driven  in  the  pole  from  a  point  near  the 
ground  to  a  point  near  the  top  of  the  pole,  so  as  to  form  a  kind  of 
ladder ;  but  there  is  no  allegation  that  such  is  not  the  proper  and 
necessary  method  of  constructing  poles  which  are  used  for  the  sup- 
port of  electric  wires,  in  order  that  the  servants  of  the  defendant 
might  be  enabled  to  reach  the  top  of  the  pole  whenever  it  became 
necessary  to  place  or  repair  the  wires,  which,  as  the  petition  alleges, 
was  the  primary  object  of  the  defendant  in  so  placing  said  spikes 
in  the  pole.  It  is  a  matter  of  common  knowledge  that  this  is  the 
condition  in  which  poles  used  for  the  purpose  for  which  this  pole 
was  used  are  ordinarily  maintained.  In  the  case  of  Railway  Co.  v. 
Morgan,  supra.  Judge  Denman  says: 

"Where  the  owner  makes  use  of  his  property  as  others  ordinarily  do 
throughout  the  country,  there  is  not,  in  legal  contemplation,  any  evidence 
from  which  a  court  or  jury  may  find  that  he  had  invited  the  party  injured 
thereon,  though  it  be  conceded  that  his  property  was  calculated  to,  and  did, 
attract  him.  It  is  only  when  one  maintains  upon  his  premises  something 
which,  on  account  of  its  nature  and  surroundings,  is  especially  and  un- 
usually calculated  to  attract,  that  the  court  or  jury  may  find  an  invitation.'' 

In  all  of  the  Turntable  cases  the  invitation  is  implied  from  the 
fact  that  by  reason  of  the  turntable  being  left  unlocked,  so  that  it 
could  be,  and  was,  used  by  children  as  a  plaything,  it  was  espec- 
ially and  unusually  attractive.  No  issue  of  negligence  could  arise 
on  the  allegations  of  this  petition  by  reason  of  the  proximity  of  de- 
fendant's pole  to  the  public  highway.  Plaintiif's  son  was  not  in- 
jured while  using  the  highway,  but  while  going  upon  and  using  for 
purposes  of  amusement  the  property  of  defendant.  Oay  v,  Railr 
road  Co.,  141  Mass.  407,  6  N.  E.  236.  It  has  been  held  that  rail- 
way cars  and  cattle  pens  and  chutes  used  in  the  herding  of  cattle 
are  not  such  specially  and  unusually  attractive  structures  as  to 
come  within  the  doctrine  of  the  Turntable  cases,  and  a  child  going 
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upon  such  structures  is  a  trespasser,  and  cannot  recover  for  injuries 
caused  by  the  negligence  of  the  owner  of  such  property,  unless  the 
act  causing  the  injury  be  willfuL  Barney  v.  Bailroad  Co.  (Mo.), 
28  S.  W.  1069,  26  L.  R.  A.  847;  Railroad  Co.  v.  Cunningham 
(Tex.  Civ.  App.),  26  S.  W.  474.  We  believe  that  it  would  be 
unwise  to  extend  the  doctrine  of  the  Turntable  causes  to  cases  of  this 
character.  It  would  seriously  retard  the  material  progress  and 
cripple  the  business  interests  of  the  country  if  persons  owning  and 
operating  public  utilities  which,  from  their  very  nature,  require 
the  use  of  structures  and  appliances  placed  in  proximity  to  public 
highways,  should  be  forbidden  to  use  or  maintain  any  structure  or 
appliance  of  a  kind  calculated  to  attract  and  allure  children  to 
attempt  their  use  as  playthings,  and  which,  when  so  used,  becomes 
dangerous.  As  said  by  Judge  Gaines  in  the  case  of  Bailroad  Co. 
V.  Edwards  (Tex.  Sup.),  36  S.  W.  431,  32  Lu  R  A.  825,  we  believe 
that  the  doctrine  upon  which  the  Turntable  ca^es  have  been  sus- 
tained goes  to  the  limit  of  the  law,  and  sound  public  policy  forbids 
that  it  be  further  extended. 

We  are  of  opinion  that  the  demurrers  to  the  petition  in  this  case 
were  properly  sustained,  and  the  judgment  of  the  court  below  is  af- 
firmed.   Affirmed. 

lajvxy  to  penoa  eavaed  hj  Tehiele  strlldms  telephone  pole  ia 
Ugliway;  liability  of  telephone  oompaaj;  eontribntory  aesliseaee. 

— In  the  case  of  Waits  v.  Southern  Bell  Telephone  d  Telegraph  Co,,  100  Va. 
45,  40  S.  E.  107,  it  appeared  that  the  plaintiff  while  driving  along  a  highway 
on  an  intensely  dark  night  came  in  contact  with  a  telephone  pole  which  had 
been  erected  by  the  defendant  eighteen  feet  from  the  margin  of  the  highway, 
and  nearly  in  the  center  thereof.  This  collision  frightened  the  plaintiff's 
horse,  which  became  unmanageable  and  ran  away,  causing  the  wagon  to 
collide  with  another  telephone  pole  of  the  defendant  on  the  margin  of  the 
highway  some  distance  further  on.  The  result  was  that  the  plaintiff  wa^ 
thrown  violently  from  the  wagon  and  his  ankle  broken.  Although  the  im- 
mediate cause  of  the  accident  was  the  second  pole,  which  was  lawfully  placed 
<m  the  side  of  the  highway,  nevertheless  the  first  pole  was  the  natural  and 
proximate  cause  of  the  accident,  because,  but  for  the  collision  with  it  the 
accident  would  not  have  occurred.  It  was  contended  by  the  defendant  that 
the  highway,  in  the  center  of  which  it  had  placed  its  pole,  had  been  aban- 
doned, and  a  new  road  provided  by  the  board  of  supervisors  at  that  point,  by 
the  purchase  of  a  strip  of  land  along  the  western  margin  of  what  is  known 
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as  the  old  road,  and  that  the  pole  in  question  was  placed  in  the  old  road 
with  the  knowledge  and  consent  of  a  member  of  the  board  of  superrisors. 
But  the  evidence  showed  that  the  old  road  was  in  continued  use  by  the 
trayeling  public.  It  did  not  appear  that  the  location  of  the  old  road  was 
altered  in  the  manner  prescribed  by  chapter  43  of  the  Virginia  Code.  It 
was  held  that  there  was  no  such  discontinuance  of  the  road  as  to  exempt  the 
telephone  company  from  liability  for  injuries  occasioned  by  the  pole  erected 
by  it  in  the  center  of  such  old  road.  The  fact  that  the  pole  was  placed  in 
the  road  with  the  consent  of  a  supervisor  is  not  a  defenee,  since  the  supervisor 
was  not  authorized  to  permit  the  defendant  to  obstruct  the  ordinary  use  of 
the  road  by  the  erection  of  its  poles.  It  was  also  held  in  this  case  that  the 
plaintiff  was  not  guilty  of  contributory  negligence  for  a  failure  to  notice 
the  location  of  the  pole.  The  darknesa  of  the  night  was  a  sufficient  excuse 
for  his  failure  to  see  it. 
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CONTACT  WITH  LIVE  WIRES  IN  STREETS. 


COLBUBN   V.    MaYOB^   EtC,   OP   ClTY  OF  WH-MINGTON. 
Delaware;  Buperiar  Oowrt  of  Nenffoastle, 

1.  TiTABnJTY  OF  ICUNIGIPALITT  FOB  DEATH  OF  HOBSKB  CAUSED  BT  OONTAGT  WITH 

LITE  wiBE. — ^The  plaintiff's  horses  were  killed  by  coming  in  contact  with 
a  highly  charged  electric  wire,  which  had  been  broken  and  was  hanging 
down  in  the  street.  The  def^idant  contended  that  the  wire  was  broken 
down  by  a  sleet  storm  of  unusual  severity,  and  that  when  this  became 
known,  policemen  remained  constantly  on  guard  near  the  broken  wire, 
until  after  the  accident  in  question,  and  that  the  plaintiff's  driver  was 
given  timely  notice  of  the  danger.  It  was  held  that  if  the  electric  wire 
was  the  property  of  the  defendant  and  was  broken  down  and  suspended 
in  the  street  by  reason  of  the  sleet  adhering  to  it,  and  without  any 
neglect  or  default  of  the  defendant,  the  defendant  would  not  be  respon- 
sible  for  such  breaking  or  suspension,  as  this  would  be  what  is  called 
**  an  act  of  God ;  "  and  that  if  the  driver  of  the  plaintiff's  horses  was 
given  due  and  timely  warning  of  the  danger,  the  defendant  would  not 
be  liable  for  any  injury  resulting  from  a  disregard  of  such  warning. 

Charge  to  jury  in  an  action  on  the  case  for  negligence.  Een- 
aered  December  1,  1903 ;  reported  66  Atl.  605. 

Henry  C.  Conrad  and  Daniel  0.  Hastings,  for  plaintiff. 

Robert  0.  Harman,  City  Sol.,  and  Baldvmi  Springer,  AasL 
City  Sol.,  for  defendants. 

Spbuancb,  J.  (charging  jury)  : 

This  action  was  brought  by  Chas.  H.  Colbum,  the  plaintiff, 
against  the  mayor  and  council  of  Wilmington,  the  corporation 
defendant,  for  the  recovery  of  damages  for  the  death  of  two 
horses,  and  injury  to  their  harness,  alleged  to  have  been  occasioned 
by  the  negligence  of  the  defendant.  It  is  not  denied  that  the 
horses  of  the  plaintiff,  attached  to  a  loaded  furniture  wagon, 
were  killed  on  the  21st  of  February,  W02,  at  or  near  the  inter- 
section of  Dupont  street  with  the  southerly  side  of  fourth  street, 
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in  the  city  of  Wilmington^  by  coming  in  contact  with  a  highly 
charged  electric  wire,  which  had  been  broken,  and  was  hanging 
down  into  the  street.  The  plaintiff  claims  that  said  wire  was  the 
property  of  the  defendant,  and  that,  after  due  notice  of  its  broken 
and  dangerous  condition,  the  defendant  negligently  suffered  it  so 
to  remain,  and  that,  without  sufficient  warning,  and  without  the 
fault  of  the  plaintiff's  driver,  his  horses  came  in  contact  with  said 
wire  and  were  killed.  The  defendant  contends  that  said  wire  was 
broken  down  by  a  sleet  storm  of  unusual  severity ;  that  very  soon 
thereafter  this  became  known  to  two  of  the  city  police ;  that  notice 
was  at  once  telephoned  to  police  headquarters,  and  that  one  or 
the  other  of  said  policemen  thereafter  remained  constantly  on 
guard  near  the  broken  wire  until  after  the  accident  in  question; 
that  he  gave  to  the  plaintiff's  driver  due  and  timely  notice  of  his 
danger ;  and  that  there  was  no  negligence  whatever  on  the  part  of 
the  defendant. 

It  is  the  duty  of  the  corporation  defendant,  through  its  proper 
officers  and  agents,  to  exercise  due  care  and  diligence  in  keeping 
the  public  streets  of  the  city  free  from  dangerous  obstructions, 
and  in  keeping  its  electric  wires  along  such  streets  in  such  condi- 
tion as  not  to  interrupt  or  endanger  public  travel.  The  care  and 
diligence  required  of  the  defendant  in  both  these  respects  is  reason- 
able care  and  diligence,  proportioned  to  the  danger  or  mischief 
liable  to  ensue  from  the  omission  of  such  care  and  diligence. 

But,  on  the  other  hand,  the  defendant  is  not  an  insurer  against 
all  injuries  which  may  result  from  obstructions  in  the  public 
streets.  It  is  liable  only  for  such  injuries  as  are  the  result  of  its 
negligence  or  default  in  the  performance  of  some  duty  imposed 
upon  it  by  law. 

If  the  electric  wire  in  question  was  the  property  of  the  defend- 
ant, and  was  broken  down  and  suspended  in  the  street  by  reason 
of  the  sleet  adhering  to  it,  and  without  any  neglect  or  default  of 
the  defendant,  the  defendant  would  not  be  responsible  for  such 
breaking  or  suspension,  as  this  would  be  what  is  called  an  ^^  act 
of  God." 
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If,  after  notice  of  the  dangerous  condition  of  the  wire,  whoever 
may  have  been  the  owner  of  it,  the  defendant  did  not  within  a 
reasonable  time  remove  or  repair  the  same,  or  take  proper  pre- 
cautions to  notify  travelers  or  protect  them  from  the  danger,  the 
defendant  would  be  guilty  of  negligence. 

If,  at  and  immediately  before  the  time  of  the  accident,  a  police 
officer  of  the  city,  near  the  suspended  wire,  gave  due  and  timely 
warning  of  the  danger  to  the  driver  of  the  plaintiff's  wagon,  the 
defendant  would  not  be  liable  for  injury  sustained  by  reason  of 
the  disregard  of  such  warning,  or  other  negligence  on  the  part  of 
the  driver. 

Negligence  is  not  presumed,  and  the  burden  of  proving  it  is 
upon  the  party  by  whom  it  is  alleged. 

Where  the  injury  complained  of  is  the  result  of  the  negligence 
of  both  parties,  the  plaintiff  is  held  to  be  guilty  of  contributory 
negligence,  and  cannot  recover,  as  the  law  will  not,  in  such  case, 
undertake  to  measure  and  balance  the  degree  of  responsibility 
attributable  to  each  of  the  parties. 

In  considering  the  question  of  negligence,  the  jury  should  have 
regard  to  the  particular  conditions  and  circumstances  attending 
the  accident.  The  driver  of  a  loaded  wagon,  going  down  grade 
upon  a  sleety  pavement,  and  with  brakes  coated  with  ice,  should 
proceed  at  a  more  moderate  speed  and  with  more  caution  than 
would  be  required  under  ordinary  circumstances. 

Where  the  evidence  is  conflicting,  the  jury  should  reconcile 
it,  if  they  can ;  but,  if  they  cannot  do  so,  they  should  give  credence 
to  so  much  of  it  as,  in  their  opinion,  is  entitled  to  belief. 

The  verdict  should  be  for  that  party  in  whose  favor  is  the  pre- 
ponderance or  greater  weight  of  evidence. 

If  the  verdict  should  be  for  the  plaintiff,  it  should  be  for  the 
value  of  the  property  injured  and  destroyed,  as  the  same  appears 
from  the  evidence. 
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Qiiincy  Gaa  ft  Electric  Co.  t.  Baumann. 

QumoT  Gas  &  Elsctsic  Co.  v.  Baumann. 

IUinoi9;  Supreme  Court. 

1.  INJTTBT  to  PEDBSTBIAN  OOMINO  in  contact  with  LXYB  EUBCTBIO  WHS;  EVI- 

DENCB. — The  plaintiff,  a  child  of  eleven  years  of  age,  while  passing  along 
the  street,  came  in  contact  with  an  electric  light  wire  belonging  to  the 
defendant  which  had  broken  so  that  the  ends  fell  to  the  ground  near  the 
sidewalk,  and  he  was  severely  burned  thereby.  During  the  trial  the 
clothing  worn  by  the  plaintifT  at  the  time  he  was  injured  were  offered 
in  evidence,  and  it  was  held  admissible  since  it  tended  to  illustrate  the 
manner  in  which  the  injury  was  occasioned. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided 
June  16,  1903  J  reported  203  III.  296,  67  N.  E.  807. 

Oovert,  Pape  £  Oovert,  for  appellant. 

McCrory  &  Dines  and  Vandevenler  &  Woods,  for  appellee. 

Opinion  by  Wilkin,  J. : 

This  is  an  appeal  from  a  judgment  in  the  Appellate  Court  for 
the  Third  District  affirming  a  judgment  rendered  in  the  Circuit 
Court  of  Adams  county  against  the  appellant  for  a  personal  injury 
sustained  by  Bernard  Baumann,  the  appellee.  Appellant  on  July 
30,  1901,  was  operating  an  electric  light  plant  and  lighting  the 
streets  of  the  city  of  Quincy.  One  of  its  wires  suspended  between 
poles  on  Adams  street,  in  that  city,  charged  with  electricity, 
broke,  and  the  ends  fell  to  the  groimd  near  the  sidewalk.  The 
first  count  of  the  declaration  charges  that  the  company  permitted 
the  broken  wire  to  remain  upon  the  sidewalk  for  two  hours,  and 
that  the  plaintiff,  exercising  due  care,  came  in  contact  with  one 
end  of  the  wire  so  charged  with  electricity,  and  was  thereby  seri- 
ously injured.  The  second  count  charged  that  the  company  care- 
lessly permitted  the  wire  to  become  weak,  worn  and  defective,  and 
by  reason  of  its  worn  condition  it  broke  and  fell  to  the  sidewalk, 
etc.  The  third  charges  that  the  wire  was  suspended  so  that  it  came 
in  contact  with  a  street  car  trolley  pole,  and  was  permitted  to  rub 
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against  and  come  in  contact  with  a  bolt,  tap  or  nut  on  that  pole^ 
and  that  thereby  the  insulation  on  the  light  wire  was  burned  or 
rubbed  off,  and  that  the  company  permitted  the  wire  to  so  remain 
uninsulated  and  exposed,  coining  in  contact  with  the  pole^  for  a 
month  prior  to  the  injury,  and  that  currents  of  electricity  passed 
through  the  pole  when  it  was  wet  from  the  rains,  to  the  ground, 
causing  the  pole  to  take  fire  and  break  the  wire,  etc.  The  evidence 
shows  that  the  electric  wire  for  more  than  a  month  prior  to  this 
date  was  in  contact  with  the  street  car  pole,  producing  an  arc,  or, 
as  some  of  the  witnesses  describe  it,  causing  the  pole  to  bum,  and 
it  tended  to  show  that  arcing  caused  the  wire  to  bum  apart 
Appellee^  a  child  eleven  years  old,  while  passing  along  the  street, 
carrying  a  dinner  basket,  came  in  contact  with  the  live  wire  lying 
upon  the  street,  and  was  severely  burned,  resulting  in  great  in- 
jury, more  or  less  permanent.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $10,000,  upon  which  judgment  was  en- 
tered, motion  for  new  trial  being  overruled. 

Upon  this  further  appeal  from  a  judgment  of  affirmance  in  the 
Appellate  Court,  among  the  many  errors  assigned,  it  is  urged  that 
the  court  erred  in  the  admission  and  exclusion  of  evidence.  Dur- 
ing the  trial  the  waist  and  pair  of  pants  worn  by  the  plaintiff  at 
the  time  he  was  injured  were  offered  in  evidence,  and  it  is  con- 
tended that  the  court  erred  in  admitting  them  over  the  objection 
of  the  defendant.  We  perceive  no  error  in  this,  as  the  clothing, 
identified  as  being  worn  by  the  plaintiff  at  the  time  of  the  acci- 
dent, tended  to  illustrate  the  manner  in  which  the  injury  was  oc- 
casioned. Its  introduction  in  evidence  was  at  least  a  matter  in 
the  discretion  of  the  court.  Tvdor  Ironworks  v.  Weber,  129  IlL 
535,  21  K  E.  1078 ;  Pamter  v.  People,  147  111.  444,  35  N.  E.  64. 

(Remainder  of  opinion  relates  to  matters  of  practice^  and  is 
therefore  omitted.) 
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EoovoicT  Light  k  Pown  Co.  v.  TTnj. 

lUmoi§;  Supreme  (Jomrt. 


1.  iMJXm    TO   FDBSnaAKS    laOM    OONTACT    WITH    RMXDEIf    IKLBPHOHS    WOE 

HAKOiHG  ACBOss  bucthc  lioht  WISE;  joiifT  UABiUTT. — ^Tho  electiic 
cnrrent  cairied  by  a  telephone  wire  is  not  dangerous  under  ordinary 
eonditionsy  if  it  was  not  in  contact  with  any  other  wire,  hut  if  an  electric 
light  wire  should  come  in  contact  with  the  telephone  wire  the  result 
would  be  to  impart  to  it  a  current  of  electricily  which  would  be  dan- 
gerous. Where  the  pole  on  which  an  electric  light  wire  is  suspended  was 
shown  to  be  unfit  and  not  braced  as  it  ought  to  have  been,  and  it  appeared 
that  after  a  heavy  rain  storm  the  electric  light  wire  had  sagged  and  come 
in  contact  with  the  telephone  wire,  resulting  in  the  telephone  wire  being 
burned  off  at  some  distance  from  the  point  of  contact  and  had  fallen 
across  the  electric  light  wire  to  the  ground,  and  the  plaintiff  was  injured 
by  coming  in  contact  with  such  broken  telephone  wire,  it  is  sufficient  to 
show  a  concurrent  neglect  upon  the  part  of  both  the  telephone  company 
and  the  electric  light  company,  and  that  the  negligence  was  joint  in  its 
character. 

2.  Nkquoence  of  telephone  gompant  in  faiung  to  refaib  broken  wise. — 

The  negligence  of  the  defendant  telephone  company  in  this  case  con- 
sisted in  its  failure  to  repair  the  wire,  which  from  the  evidence  was 
shown  to  have  been  burned  out  to  the  probable  knowledge  of  the  company, 
and  to  remove  the  dangerous  \vire  before  the  accident. 

3.  Instbuction  to  jubt  as  to  joint  negligence. — ^An  instruction  to  the  jury 

to  the  effect  that  if  from  the  evidence  it  appears  that  the  plaintiff  at 
the  time  of  such  injury  was  in  the  exercise  of  reasonable  care  for  his 
safety,  ''  and  if  you  further  believe  from  the  evidence  that  such  injury, 
if  proved,  was  caused  by  or  through  the  negligence  of  the  defendants,  or 
either  of  them,  as  alleged  in  either  count  of  the  declaration,  then  the 
plaintiff  is  entitled  to  recover  such  damages  as  you  believe,  from  the  evi- 
dence, will  compensate  him  for  the  injury  sustained,"  was  correct  so  far 
as  in  saying  that  if  the  plaintiff  proved  the  allegations  of  either  count 
of  his  declaration,  and  was  injured  by  the  negligence  of  the  defendants, 
or  either  of  them,  he  would  be  entitled  to  recover  his  damages,  but  was 
faulty  in  not  limiting  the  recovery  to  the  defendant  proven  guilty.  But 
this  instruction,  although  faulty,  is  not  harmful  where  the  court  also 
instructed  the  jury  as  to  the  verdict  which  they  should  render  if  they 
should  find  one  of  the  defendants  guilty  and  the  other  not  guilty. 

Appeal  by  defendants  from  judgment  for  plaintifE.     Decided 
June  16,  1903;  reported  203  111.  518,  68  N.  E.  72. 
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Oamsey  dt  Knox,  for  appellants. 
J.  W.  lyArcy,  tor  appellee. 

Opinion  of  Castwsioht,  J. : 

Appellee,  a  minor,  suing  bj  his  next  friend,  recovered  a  judg- 
ment against  appellants,  the  Economy  Li^t  &  Power  Company,  a 
corporation  maintaining  poles  and  wires  in  the  streets  of  the  city 
of  Joliet  and  furnishing  electric  light  and  power,  and  the  Chicago 
Telephone  Company,  a  corporation  also  maintaining  poles  and 
wires  in  said  streets  and  furnishing  telephone  service,  the  recovery 
being  for  injuries  received  by  appellee  from  contact  with  a  broken 
telephone  wire  hanging  across  an  electric  light  wire.  The  Appel- 
late Court  for  the  Second  District  affirmed  the  judgment,  and 
appellants  prosecuted  separate  appeals  from  the  judgment  of  the 
Appellate  Court 

At  the  dose  of  the  evidence  each  defendant  asked  the  court  to 
give  a  peremptory  instruction  to  the  jury  to  find  it  not  guilty. 
The  court  refused  to  give  the  instructions.  It  is  contended  that 
both  instructions  ought  to  have  been  given,  because  the  injury  to 
the  plaintiff  was  not  the  result  of  the  joint  negligence  of  the  two 
defendants.  The  rule  is  that  all  persons  who  join  in  the  com- 
mission of  a  wrong  are  jointly  and;  severally  liable,  and  the  in- 
jured party  may  sue  all  or  any  of  them.  The  joint  liability  in 
such  a  case  is  not  of  the  same  nature  as  a  joint  liability  for  the 
breach  of  a  contract,  but,  where  two  or  more  are  sued,  the  wrong 
complained  of  must  be  joint  in  its  character.  One  is  never  liable 
for  the  wrong  of  another,  and  if  their  acts  are  entirely  distinct 
and  separate  there  cannot  be  joint  liability.  Teazel  v.  Alexander, 
58  111.  264 ;  Chicago  £  Northwestern  Railway  Co.  v.  Scates,  90 
HI.  586;  Chicago  City  Railway  Co.  v.  Rood,  168  111.  477,  45  K 
E.  238,  54  Am.  St.  Rep.  478.  There  are  some  wrongs,  like 
slander,  which  cannot  be  joint,  but  the  great  majority  of  torts  may 
be  committed  jointly,  and  where  different  persons  owe  the  same 
duty,  and  their  acts  naturally  tend  to  the  same  breach  of  that 
duty,  the  wrong  may  be  regarded  as  joint,  and  both  be  held  liable. 
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We  are  of  the  opinion  that  the  injury  in  this  case  was  the  result  of 
the  joint  negligence  of  the  two  defendants.  At  the  comer  of 
Hickory  and  Division  streets,  in  the  city  of  Joliet,  the  wires  of 
the  defendant,  the  Economy  Light  &  Power  Company,  cross  above 
the  wires  of  defendant^  the  Chicago  Telephone  Company.  The 
electric  current  carried  by  the  telephone  wire  would  not  be  dan- 
gerous, under  ordinary  conditions,  if  it  was  not  in  contact  with 
any  other  wire ;  but  if  the  electric  light  wire  should  come  in  con- 
tact with  the  telephone  wire,  the  result  would  be  to  impart  to  it  a 
current  of  electricity  which  would  be  dangerous.  While  neither 
one  had  any  direct  control  or  management  of  the  wires  of  the  other 
company,  it  was  the  duty  of  each  to  use  proper  care  to  protect  the 
public  against  the  danger  of  accident  from  its  own  wires.  Both 
companies  were  using  electricity,  and  the  current  of  the  Economy 
Light  &  Power  Company  was  so  powerful  as  to  be  dangerous  to 
human  life.  In  case  of  the  use  of  a  highly  dangerous  agent  like 
electricity,  the  party  using  it  must  exercise  such  a  degree  of  care 
as  is  commensurate  with  the  danger  to  prevent  injury  to  the 
public.  Alton  Railway  dc  Illuminating  Co.  v.  Foulds,  7  Am. 
Electl.  Cas.  548,  190  111.  367,  60  N.  E.  637.  The  wires  of  the 
telephone  company  were  so  related  to  the  electric  light  wires  that 
contact  between  them  would  produce  dangerous  results.  At  the 
place  where  the  wires  crossed  at  Hickory  and  Division  streets  the 
insulation  of  the  electric  light  wires  was  bad,  and  in  many  places 
was  entirely  off,  or  ragged,  and  hanging  from  the  wire.  The 
telephone  wires  beneath  were  not  protected  in  any  way  from  re- 
ceiving the  deadly  current  if  the  vdres  came  in  contact.  The  pole 
on  which  the  electric  light  wires  were  suspended  was  unfit  and 
not  braced  as  it  ought  to  have  been.  There  had  been  a  guy  wire  to 
keep  it  erect,  which  was  gone,  and  on  the  morning  of  the  accident 
the  pole  was  leaning  over  at  an  angle  of  45  degrees,  letting  the 
electric  light  wire  down  to  within  two  or  three  inches  of  the  tele- 
phone wire.  There  had  been  a  heavy  rain  storm  during  the  night, 
and  the  electric  light  wires  had  evidently  sagged  and  come  in  con- 
tact with  the  telephone  wires,  with  the  result  that  the  telephone 
wire  was  burned  off  at  some  distance  from  the  point  of  contact, 
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and  fell  across  the  electric  light  wires  to  the  ground.  The  tele- 
phone wires  passed  through  the  branches  of  shade  trees,  and  were 
not  insulated,  so  that  the  wire  was  liable  to  bum  out  if  it  touched 
the  trees  carrying  the  current  from  the  electric  light  wires  in  wet 
weather.  It  is  uncertain  how  long  the  pole  had  been  leaning, 
but  it  had  been  unfit  before  the  accident,  and  no  safeguard  of 
any  kind  had  been  provided  at  that  place,  or  where  the  telephone 
wires  passed  through  the  trees,  or  where  they  were  above  the  elec- 
tric light  wires  at  the  place  where  the  telephone  wires  burned  off. 
The  evidence  showed  the  common  duty  owing  by  both  of  the  de- 
fendants to  the  public,  resulting  from  the  situation  and  proximity 
of  the  wires,  and  the  use  of  the  dangerous  agent  by  the  Economy 
light  &  Power  Company.  The  evidence  tended  to  show  a  con- 
current neglect  of  the  common  duty  which  rested  upon  both  the 
defendants,  and  the  negligence  was  joint  in  its  character. 

The  telephone  company  also  insists  that  the  peremptory  instruc- 
tion asked  by  it  should  have  been  given  on  account  of  the  want  of 
negligence  on  its  part.  Counsel  for  that  company  say  that  it 
could  not  repair  the  wires  of  the  Economy  Light  &  Power  Com- 
pany, nor  straighten  the  leaning  pole  without  becoming  a  tres- 
passer ;  that  it  could  not  enjoin  that  company  from  maintaing  its 
poles  and  wires  in  a  dangerous  condition,  or  compel  it  to  make 
them  safe,  and  that  all  the  telephone  company  could  do  to  obviate 
danger  would  be  to  remove  its  wires  from  the  street  when  it  found 
they  were  in  danger  of  contact  with  the  electric  light  wires.  They 
so  construe  the  decision  in  Chicago  Telephone  Co,  v.  Northwestern 
Telephone  Co.,  8  Am.  Electl.  Cas.  81, 199  111.  324,  65  N.  E.  329. 
We  find  nothing  in  that  decision  justifying  the  conclusion  that  the 
telephone  company  would  have  to  remove  from  the  street,  and 
would  have  no  protection  from  the  negligence  of  the  Economy 
Light  &  Power  Company,  or  the  improper  construction  and  main- 
tenance of  its  wires,  under  such  circumstances  as  are  shown  by  the 
evidence.  It  was  held  in  that  case  that  a  company  operating  a 
telephone  system  was  entitled  to  be  free  from  unreasonable  or  un- 
necessary interference  such  as  would  prevent  the  practical  opera- 
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tion  of  its  telephone  system.  It  might  require  more  care  on  the 
part  of  the  telephone  company  if  there  were  electric  light  wires  in 
the  street  which  were  liable  to  come  in  contact  with  its  wires  and 
cause  injury,  and  the  duty  of  increased  care  and  caution  would 
not  furnish  a  good  reason  for  enjoining  the  putting  up  of  electric 
light  wires ;  but  we  have  not  decided  that  there  could  be  no  prch 
tection  to  the  property  of  the  telephone  company  against  negli- 
gence or  improper  construction  or  maintenance  of  poles  or  wires 
by  another  company.  There  was  evidence  tending  to  show  that 
the  telephone  company  would  probably  know  when  its  wires  were 
burned  out  or  its  system  interfered  vdth,  and  after  the  wire  was 
burned  out  in  the  night  time,  and  was  hanging  in  the  dangerous 
condition  in  the  public  street,  nothing  was  done  to  repair  the  dam- 
age or  remove  the  danger  at  8.30  o'clock  the  next  morning,  when 
the  accident  occurred.  The  court  could  not  say,  as  a  matter  of 
law,  that  proper  inspection  and  diligence  on  the  part  of  the  tele- 
phone company  did  not  require  it  to  discover  the  dangerous  con- 
dition and  remove  the  danger  to  those  using  the  street  before  that 
time.  The  question  whether  the  company  ought  to  have  dis- 
covered the  condition  and  made  repairs  in  time  to  prevent  the 
accident  was  finally  settled  by  the  judgment  of  the  Appellate 
Court.  There  was  no  error  in  refusing  to  give  the  peremptory 
instructions  asked. 

The  court,  at  the  request  of  the  plaintiff,  gave  to  the  jury  the 
following  instruction :  "  If  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  has  proved  the  allegations  contained  in  one  or 
more  counts  of  his  declaration  by  a  preponderance  of  the  evidence, 
and  if  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
injured  as  alleged,  and  if  you  believe,  from  the  evidence,  that  the 
plaintiff,  at  the  time  of  such  injury,  was  in  the  exercise  of  rea- 
sonable care  for  his  safety,  and  if  you  further  believe,  from  Ae 
evidence,  that  such  injury,  if  proved,  was  caused  by  or  throng 
the  negligence  of  the  defendants,  or  either  of  them,  as  alleged  in 
either  count  of  the  declaration,  then  the  plaintiff  is  entitled  to  re- 
cover such  damages  as  you  believe,  from  the  evidence,  will  com- 
pensate him  for  the  injury  sustained.'' 
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This  instruction  was  correct  in  saying  that  if  plaintiff  proved 
the  allegations  of  either  count  of  his  declaration,  and  was  injured 
by  the  negligence  of  the  defendants,  or  either  of  them,  he  would 
be  entitled  to  recover  his  damages,  but  it  was  faulty  in  not  limit- 
ing the  recovery  to  the  defendant  proved  guilty.  It  did  not  di- 
rectly authorize  a  recovery  against  both  for  the  negligence  of  one, 
and,  so  far  as  the  Chicago  Telephone  Company  is  concerned,  the 
court  gave  two  instructions  to  the  effect  that  unless  it  appeared 
from  the  evidence  that  said  company  was  guilty  of  the  negligence 
charged  in  the  declaration,  or  if  it  appeared  that  the  accident 
occurred  by  reason  of  the  act  or  neglect  of  some  other  party  or 
company,  they  should  find  it  not  guilty.  The  court  also  gave  to 
the  jury  certain  forms  for  their  verdict  in  case  they  should  find 
one  of  the  defendants  guilty  and  the  other  not  guilty,  so  that  we 
think  the  jury  could  not  have  been  misled,  and  that  the  other  in- 
structions, read  with  the  defective  one  as  one  charge,  supple- 
mented it  and  supplied  the  defect  as  to  the  Chicago  Telephone 
Company.  So  far  as  the  Economy  Light  &  Power  Company  is 
concerned,  there  could  have  been  no  other  conclusion  from  the 
evidence  than  that  which  was  reached  by  the  jury,  and  we  cannot 
regard  the  instruction  as  harmful  to  that  company  in  view  of  the 
evidence.  The  pole  was  not  supported,  and  was  in  a  condition 
wholly  unfit  for  sustaining  the  electric  light  wires  before  and  at 
the  time  of  the  injury.  The  insulation  of  the  wires  was  very  bad, 
and  was  hanging  in  rags  at  that  place  and  other  places  in  the  im- 
mediate vicinity,  as  well  as  over  the  city  generally.  That  the 
Economy  Light  &  Power  Company  was  guilty  of  negligence  caus- 
ing the  injury  is  beyond  question. 

An  instruction  that  the  questions  of  negligence  on  the  part  of 
the  defendants  and  care  on  the  part  of  the  plaintiff  werJB  questions 
of  fact  for  the  jury  is  objected  to.  The  instruction  further  ex- 
plained to  the  jury  that  it  was  their  duty  and  province  to  deter- 
mine those  questions  of  fact  under  the  law  and  evidence  in  the 
case,  and  there  was  no  error  in  giving  that  instruction. 

The  judgment  of  the  appellate  court  is  affirmed.  Judgment 
affirmed. 
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Chafbbonb  y.  Pobtlafd  QEiTBBAii  £lbotsi€  C6* 

Oregon;  Supreme  Court. 

1.   iTHJXJBXES  TO  H0B8B  AND  VSHICLB  BY  OONTACT  WITH   BBOKEN   WK;    BVWn- 

ciENCT  OF  OOMFLAIITT. — A  oomplaint  alleging  that  the  act  c(xnplained  of 
consisted  in  carelessly  and  negligently  allowing  and  permitting  a  wire 
heavily  charged  with  electricity  be  become  broken  and  hang  down  npon 
a  street  where  the  plaintiff's  horse  was  being  driven,  and  withoftt  fanlt 
of  the  driver  the  horse  was  brought  in  oontaet  therewith,  whereby 
injury  ensued,  is  sufficient  without  further  allegation  that  the  defendant 
carelessly  and  negligently  brought  about  or  permitted  the  actual  contact. 
2.  EvnncNCE  as  to  cavse  of  in^ubt. — Where  it  appears  that  the  driver  of  a 
horse,  upon  the  horse  suddenly  falling,  springs  to  the  ground  and 
observes  for  the  first  time  a  wire  hanging  close  to  the  wheel  of  his 
wagon,  emitting  sparks  and  flashes  of  light,  and  subsequently  While  the 
horse  was  struggling  to  his  feet  he  was  seen  to  come  in  contact  again 
with  the  wire,  whereupon  he  again  fell,  it  was  held  sufficient  to  diow 
that  the  horse  was  injured  by  an  electric  shock  received  from  oontaet 
with  a  broken  wire. 

3.   PBBSUHPnON    or  NEGLIQKNCK;    DOCTRINE   OF   BE8    I^BA   LOQtTlTUB. — In   this 

case  the  only  evidence  adduced  touching  the  negligence  of  the  defendant 
in  allowing  and  permitting  its  wire  to  become  broken  and  remain  sus- 
pended upon  a  public  street  was  the  simple  fact  that  it  was  found  so 
broken  and  suspended,  and  that  the  injury  to  the  horse  ensued.  It  was 
held  that  such  evidence  was  sufficient  to  establish  a  prima  faeie  case, 
and  that  it  imposed  upon  the  defendant  the  burden  of  aiaking  it  appear 
that  the  unsafe  and  insecure  condition  of  the  wire  was  not  due  to  any 
negligence  upon  its  part.  The  doctrine  of  ret  ipsa  loquiiu/r  applied  and 
the  plaintiff  was  relieved  from  the  burden  of  proving  the  non-existenoe 
of  an  adequate  explanation  or  ezcuslii. 

4.  OvEBCOMiNQ  PRESUMPTION. — ^The  question  as  to  whether  the  presumption 
of  negligence  has  been  overcome  by  the  defendant  is  one  of  fact  for  the 
jury. 

6.  Reasonable  time  to  bepaib  defect. — ^It  is  not  error  to  refuse  to  charge 
the  jury  that  the  defendant  was  entitled  to  a  reasonable  time  after  the 
fall  of  the  wire  which  caused  the  injury,  to  repair  or  remove  it. 
Such  an  instruction  is  Applicable  only  where  the  wire  has  fallen  without 
the  negligence  of  the  defendant,  or  was  caused  by  an  act  of  Qod,  or  some 
force,  that  could  not  have  been  provided  against  by  reasonable  foresight 
or  precaution. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decidied 
February  24, 1902 ;  reported  41  Ore.  39,  67  Pac,  928. 


Contact  with  Live  Wibes  in  Steeets.  469 


Chaperone  v.  Portland  General  Electric  Go. 


This  action  was  begun  in  a  justice's  court,  and  taken  to  the  Circuit  Court 
on  appeal.  The  defendant  is,  and  was  at  the  time  of  the  accident  complained 
of,  engaged  in  maintaining  and  ccxiducting  upon  College  and  otiier  public 
streets  in  the  city  of  Portland  a  system  of  poles,  and  wires  extended  thereon, 
lor  the  transmission  of  electricity;  and  for  cause  of  action  it  is  alleged 
"  that  on  the  1st  day  of  December,  1899,  at  about  the  hour  of  3  o'clock  a.  m. 
of  said  day,  the  plaintiff  was,  by  and  through  his  employe,  engaged  in  driv- 
ing his  horse  and  bakery  wagon  upon  said  College  street,  .  .  .  and  that, 
without  notice  of  or  fault  upon  the  part  of  plaintiff  or  his  employe,  the 
defendant  corporation  carelessly,  unlawfully  and  negligently  allowed  one  of 
its  wires,  charged  heavily  with  electricity,  to  become  broken  and  hang  down 
upon  said  College  street,  and  that  plaintiff,  nor  his  employe,  did  not  know 
that  said  wire  was  broken,  or  was  hanging  down  upon  said  street;  aiul  that 
while  said  wire  of  defendant,  charged  with  electricity,  was  so  hanging  upon 
and  close  to  said  College  street,  the  horse  and  wagon  belonging  to  plaintiff 
was  being  driven  upon  and  along  said  street,  and,  without  fault  on  the  part 
of  plaintiff  or  his  employe,  said  broken  and  hanging  wire,  heavily  charged  with 
electricity^  came  intp  contact  with  and  struck  the  horse  belonging  to  plaintiff, 
and  threw  said  horse  to  the  ground,  seriously  and  permanently  injuring  said 
horse,  and  breaking  the  shaft  of  the  bakery  wagon,  and  tearing  the  harness  upon 
the  horse,  to  the  damage  of  the  plaintiff  in  the  sum  of  $150,"  etc.,  which  is  fol- 
lowed by  allegations  of  special  damages.  The  sufficiency  of  the  complaint  was 
challenged  during  the  trial  by  objections  to  the  introduction  of  evidence,  a 
motion  for  nonsuit,  and  by  a  request  for  an  instruction  to  find  in  favor  of 
the  defendant. 


Frederick  V.  Holman,  for  appeUant 
D.  8olie  Cohen,  for  respondent 

Opinion  by  Wox.veb.ton^  J. : 

We  have  recently  held,  after  a  careful  review  of  the  authorities, 
that  it  jis  sufficient,  in  ^  declaration  upon  negligence,  to  specify  the 
particulajT  act,  the  commission  or  omission  of  which  caused  the 
injury,  conjoining  with  it  a  general  averment  that  it  was  negli- 
gently and  carelessly  done  or  omitted,  and  that  it  is  unnecessary 
to  go  further  and  particularize  or  point  out  the  specific  facts  going 
to  establish  the  negligence  relied  upon.  Cederson  v.  Navigation 
Co.y  38  Or.  343,  62  Pac.  637,  63  Pac.  763.  The  proposition  has 
been  still  more  recently  sanctioned  in  Boyd  v.  Electric  Co.  (Or.), 
7  Am.  Electl.  Gas.  605,  66  Pac.  576.  To  the  same  purpose,  see 
Sni/der  v.  Electrical  Co.  (W.  Va.),  7  Am.  Electl.  Cas.  473,  28  S. 
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E.  788,  89  L.  R.  A.  499,  64  Am.  St.  Rep.  922.  This  results  from 
the  significance  of  the  term  ''  negligence,"  as  applied  to  an  act  con- 
ducing to  injury.  It  so  qualifies  the  act  as  to  render  it  actionable, 
and  the  allegation  is  treated  as  a  statement  of  an  ultimate  fact, 
rather  than  a  mere  conclusion  of  law.  But  it  is  insisted  &at  there 
is  no  pertinent  allegation  that  the  damage  ensued  from  the  negli- 
gence of  the  defendant,  or,  in  other  words  (employing  the  language 
of  the  counsel),  ^^  it  is  not  alleged  that  the  wire  coming  in  contact 
with  and  striking  the  horse  was  in  any  way  due  to  appellant's  n^- 
ligence."  The  act  of  which  plaintiff  complained  consisted  in  care- 
lessly and  negligently  allowing  and  permitting  a  wire  heavily 
charged  with 'electricity  to  become  broken  and  hang  down  upon  a 
street  where  plaintiff's  horse  was  being  driven,  and,  without  fault 
of  the  driver,  was  brought  in  contact  therewith,  whereby  injury 
ensued.  Now,  to  fill  the  measure  of  the  contention,  it  was  incum- 
bent upon  the  plaintiff  to  go  further,  and  affirm  that  defendant 
carelessly  and  negligently  brought  about  or  permitted  the  actual 
contact.  This  is  the  logic  of  the  position,  but  it  is  fallacious  in 
requiring  a  redundancy  of  allegation.  The  essential  act  of  n^li- 
gence  is  the  primary  one  of  allowing  and  permitting  a  wire  charged 
with  a  subtle  and  dangerous  energy  to  become  broken  and  hang 
down  upon  a  public  street,  where  persons  lawfully  traveling  were 
liable  to  come  in  contact  with  it  In  the  absence  of  any  contribu- 
tory act  of  negligence  on  the  part  of  plaintiff  in  bringing  about  the 
contract,  this  becomes  the  proximate  cause,  and  the  injury  is  in- 
disputably consequential,  so  that  it  becomes  a  matter  wholly  of 
supererogation  to  charge  negligence  in  allowing  and  permitting 
the  contact,  and  therefore  was  not  essential  to  good  pleading  or  the 
statement  of  a  good  cause  of  action. 

There  is  evidence  in  the  record  tending  to  show  that  John  Nagle, 
an  employe  of  the  plaintiff,  was  engaged  in  driving  the  horse  at- 
tached to  a  wagon  used  for  the  delivery  of  bread  from  a  bakery, 
and  that  just  after  turning  a  comer  and  entering  upon  College 
street  the  horse  suddenly  fell.  Not  being  aware  of  the  cause,  the 
driver  sprang  to  the  ground,  when  he  observed  for  the  first  time  a 
wire  hanging  close  to  the  wheel  of  his  wagon,  emitting  sparks  and 
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flashes  of  light.  At  no  time,  however,  did  he  see  the  wire  come  in 
contact  with  the  horse.  This  occurred  about  3  o'clock  in  the  morn- 
ing, while  it  was  yet  dark.  The  night  had  been  stormy  and  cold, 
and  the  streets  were  wet.  The  driver  went  for  assistance,  leaving 
the  horse  where  he  fell,  and  it  was  three-quarters  of  an  hour  before 
he  regained  his  feet.  In  the  endeavor  to  liberate  him,  and  while  he 
T^'as  struggling  to  his  f  eet>  the  wire  was  seen  to  come  in  contact 
with  him,  when  he  again  fell,  as  described  by  one  of  the  witnesses, 
'^  like  he  was  shot"  The  witness  further  states  that  the  wire  was 
throwing  off  sparks,  and  at  one  time  he  approached  so  nearly  to  it 
as  to  receive  a  shock  from  the  ground.  The  horse  was  trembling 
badly  when  liberated,  and  seemed  to  be  in  great  agony.  There  was 
blood  upon  the  ground,  and  he  had  a  cut  above  his  eye,  and  another 
on  his  foot.  It  was  also  shown  that  the  wire  parted  and  remained 
suspended  for  an  hour  prior  to  the  accident.  Plaintiff  having 
rested,  defendant  moved  for  a  nonsuit,  but  without  avail,  where- 
upon it  produced  evidence  tending  to  show  that  the  night  was  very 
stormy,  the  wind  reaching  a  maximum  velocity  of  45  miles  an 
hour,  and  an  extreme  velocity  of  66  miles,  which  is  not  extraordi- 
nary ;  that  the  lines  had  been  in  use  for  seven  years,  but  were  of 
first-class  material,  and  that  the  wire  in  question  had  parted  about 
midway  between  poles  standing  130  feet  apart ;  that  the  insulation 
was  not  broken,  except  at  the  point  of  fracture;  that  it  carried 
1,000  volts,  but  where  broken  the  voltage  was  much  less,  being  esti- 
mated at  from  300  to  500 ;  that  the  wires  and  their  fastenings,  and 
the  poles  upon  which  they  were  carried,  were  regularly  inspected  as 
often  as  once  every  other  day  by  a  competent  electrician ;  that  the 
company  was  equipped  with  the  standard  and  best  approved  ground 
detectors,  or  appliances  for  detecting  or  discovering  breaks  and  the 
grounding  of  its  wires,  and  that  on  stormy  nights  it  applied  the 
test  every  half  hour ;  that  upon  this  occasion  the  detector  did  not 
indicate  the  parting  of  the  wire,  and  that  the  first  notice  touching 
its  condition  came  through  a  member  of  the  police  force ;  that  &ere 
were  no  indications  as  to  how  the  wire  came  to  break ;  that  they 
sometimes  broke  of  their  own  accord,  but  the  cause  of  the  present 
fracture  was  ascribed  either  to  the  crossing  of  the  wires  in  a  gale, 
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or  to  the  blowing  of  a  limb  from  a  tree,  or  something  of  the  kind 
across  them,  causing  the  current  to  pass  from  one  to  another,  thus 
severing  one  of  them  by  burning  it  at  the  point  of  ccmtact  Both 
parties  having  rested,  defendant  moved  the  court  to  direct  a  verdict 
in  his  behalf,  but  this  was  also  refused ;  and  error  is  assigned  both 
as  it  respects  the  motion  for  a  judgment  of  nonsuit  and  the  one  to 
direct  the  verdict. 

In  support  of  its  motion  for  nonsuit,  the  defendant  contends  that 
the  proof  is  insufficient,  in  two  aspects,  to  submit  the  case  to  the 
jury:  (1)  It  does  not  show  that  the  horse  was  injured  by  dectric* 
ity;  and  (2)  it  does  not  show  any  negligence  attributable  to  the 
defendant  company  contributing  to  the  injury.  The  latest  declara- 
tion of  this  court  touching  the  quantum  of  evidence  su£Scient  to 
carry  a  case  to  the  jury  is  found  in  Perkins  v.  McCvUovgh,  86  Or. 
146,  59  Pac.  182,  wherein  Mr.  Justice  Moore  says: 

"  The  rule  is  well  settled  in  this  State  that  if  there  be  any  eridence,  hov- 
e¥er  slight,  fairly  susceptible  of  an  inference  or  presumptioD  tending  to 
establish  a  material  allegation  of  the  complaint,  it  is  the  duty  of  the  eoori 
to  deny  the  motion  for  a  judgment  of  nonsuit,  and  submit  the  queatifHi  in- 
volved to  the  jury  for  determination" — citing  all  the  preceding  cases. 

From  the  evidence  adduced,  it  is  quite  manifest  that  the  juiy 
might  reasonably  have  inferred  tbat  the  horse  came  in  contact  with 
the  heavily  charged  wire,  and  that  the  injury  complained  of  was 
caused  by  an  electric  shock.  The  manner  of  its  falling,  the  prox- 
imity of  the  wire,  the  second  shock,  which  was  observed  by  witness 
to  have  been  produced  by  contact  with  the  wire,  its  result,  and  the 
effect  produced  upon  the  animal,  are  amply  sufficient  from  which 
the  jury  might  reasonably  and  legitimately  have  drawn  the  infra- 
ence  that  there  was  contact  with  the  wire  in  the  first  instanoBy  and 
that  the  injury  ensued  from  electricity. 

The  other  question  involves  the  doctrine  or  res  ipsa  loquitur, — 
the  thing  speaks  for  itself.  The  only  evidence  adduced  touching 
the  negligence  of  the  defendant  in  allowing  and  permitting  its 
wire  to  become  broken  and  remain  suspended  upon  a  public  street 
is  of  the  simple  fact  that  it  was  found  so  broken  and  suspended, 
and  that  the  injury  to  the  horse  ensued ;  no  attempt  being  made  to 
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show  the  cause  of  the  fracture,  or  to  show  any  act  of  commission 
or  omission,  carelessly  or  negligently  suffered  on  the  part  of  the  de- 
fendant, conducing  thereto.  Was  this  sufficient  ?  The  defendant 
was  engaged  in  the  transmission  and  utilization  of  a  subtle  and 
dangerous  energy  over  and  along  a  public  street  by  means  of  ma- 
chinery and  appliances  presumably  under  its  exclusive  manage- 
ment and  control,  because  the  erection  and  maintenance  of  the  sys- 
tem by  the  defendant  has  been  admitted  by  its  pleadings.  The 
dangerous  character  of  the  business  imposed  upon  the  defendant  a 
very  high  degree  of  care  in  the  maintenance  of  its  apparatus  and 
appliances  in  a  secure  and  safe  condition,  and  thus  to  guard  against 
the  danger  of  accident  to  those  in  the  lawful  use  and  enjoyment  of 
the  street.  Under  these  conditions,  when  the  plaintiff  had  shown 
die  fracture  and  the  unsafe  condition  in  which  the  wire  was  found 
(being  suspended  upon)  a  public  street),  and  that  injury  actually 
ensued  therefrom,  he  was  relieved  from  the  necessity  of  going 
further  and  showing  such  facts  as  would  exclude  all  other  hypothe- 
sis or  possibility  (as  that  it  was  not  due  to  the  carelessness  or  un- 
lawful acts  of  any  third  person,  or  other  cause),  because  the  most 
natural  and  reasonable  inference  therefrom  is  that  the  wire  would 
not  have  parted  or  been  out  of  repair,  and  the  accident  would  not 
have  happened,  but  for  the  neglect  of  duty  enjoined  upon  the  de- 
fendant ;  thus  taking  the  case  out  of  the  general  rule  of  law  that 
the  mare  proof  of  an  accident  raises  no  presumption  of  negligence. 
The  defendant's  primary  responsibility,  because  of  the  high  degree 
of  care  with  which  it  was  charged ;  the  likelihood  that  the  condi- 
tion would  not  have  existed,  in  the  ordinary  course,  if  due  care  had 
been  observed;  and  its  exclusive  control  and  management  of  the 
system,  so  that  the  plaintiff  had  not  adequate  or  equal  facilities 
with  tiie  defendant  for  ascertaining^  or  showing  from  whence  the 
real  and  actual  cause  of  the  parting  of  the  wires  arose, — conjunct- 
ively operated  to  relieve  the  plaintiff  from  the  necessity  of  showing 
more  in  the  first  instance.  Such  a  showing  made  for  him  a  prima 
fa4ne  case,  and  imposed  upon  the  defendant  the  burden  of  making 
it  appear  that  the  unsafe  and  insecure  condition  of  the  wire  was  not 
due  to  any  negligence  upon  its  part ;  and  this  it  could  do  by  show- 
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ing  due  observance  of  that  degree  of  care  enjoined  upon  it,  and,  if 
it  had  succeeded  in  that  respect,  it  should  have  been  exonerated. 
This  is  within  the  doctrine  of  res  ipsa  loquitur, — ^the  defendant 
being  required  to  give  such  evidence  as  would  exonerate  it, — ^and 
the  plaintiff  was  relieved  from  the  burden  of  proving  the  nonexist- 
ence of  an  adequate  explanation  or  excuse.  Boyd  v.  Electric  Co., 
supra;  Eeasbej,  Electric  Wires,  sees.  271-278;  2  Jag.  Torts,  864  j 
Fower  Co.  v.  Ruddy,  7  Am,  ElectJ.  Cas.  524,  62  N.  J.  Law,  605, 
41  Atl.  712;  Railway  Co.  v.  Nugent,  86  Md.  849,  38  AU.  779; 
Uggla  v.  Railway  Co.,  4  Am,  Electl.  Cas.  889,  160  Mass.  351,  SS 
N.  E.  1126,  39  Am.  St.  Rep.  481 ;  Larson  v.  Railway  Co.,  56  IlL 
App.  263;  Snyder  v.  Electrical  Co.  (W.  Va.),  7  Am.  Electl.  Cas. 
473,  28  S.  E.  733,  89  L.  R  A.  499,  64  Am.  St  Rep.  922 ;  Clarke  v. 
Railroad  Co.,  9  App.  Div.  51,  41  N.  Y.  Supp,  78.  The  proof  sub- 
mitted by  plaintiff  was  therefore  sufficient,  tested  by  the  motion 
for  nonsuit. 

This  brings  us  naturally  to  the  question  presented  by  the  motion 
to  direct  a  verdict  When  plaintiff  made  a  prima  facie  case,  this 
imposed  upon  the  defendant  the  burden  of  showing,  as  we  have 
seen,  that  the  fracture  of  the  wire  was  a  condition  not  due  to  its 
fault,  or  that  it  used  due  care  in  the  construction  and  maintenance 
of  its  system,  and  that  the  accident  was  one  that  could  not  have 
been  provided  against  by  reasonable  foresight  and  precaution.  This 
burden  should  not  be  confused  with  the  burden  of  making  the 
better  case  as  between  the  plaintiff  and  defendant.  The  plaintifi 
must  have  made  the  better  case  in  the  end  by  the  preponderance  of 
evidence.  When  the  defendant  produced  its  evidence,  the  case 
rested ;  and  it  became  a  matter  for  the  jury  to  determine  whether 
it  had  succeeded,  or  whether,  notwithstanding  its  attempt  at  exon- 
eration, plaintiff's  prima  facie  case  was  even  yet  the  stronger  and 
more  satisfactory.  The  questions  to  be  passed  upon  were  of  fact, 
and  it  was  not  within  the  province  of  the  court,  under  the  evidence 
adduced,  to  say  to  the  jury,  by  directing  a  verdict,  that  its  exonera- 
tion had  been  substantiated,  and  therefore  that  plaintiff's  prima 
facie  case  had  been  overcome.  So  there  was  no  error  in  finally  suV- 
mitting  the  case  to  the  jury.    Railway  Co.  v,  NugerU,  supra. 
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As  bearing  upon  the  amount  of  damages  recoverable^  the  plain- 
tiff testified  that  he  was  a  judge  of  horses ;  that  he  purchased  the 
injured  horse  from  private  parties  five  or  six  years  prior  to  the  ae- 
cidenty  at  which  time  he  was  six  or  seven  years  old,  and  paid  $100 
for  him^ — ^the  price  asked ;  that  he  had  been  in  constant  use  every 
day,  and  was  capable  of  performing  the  work,  but  was  worth  noth- 
ing for  the  service  at  the  present  time.  Other  testimony  indicated 
more  in  detail  the  character  of  the  injury  and  its  effect  upon  the 
usefulness  of  the  animal,  and  in  connection  therewith  he  was  ex- 
hibited to  the  jury.  There  was  an  objection  to  the  plaintiff's  tes- 
tifying touching  the  value  of  the  horse,  on  the  ground  that  he  did 
not  show  himself  to  be  an  expert  or  especially  qualified  thereto. 
This  was  overruled,  and  properly  so.  The  horse  was  purchased 
for  the  especial  business  in  which  the  plaintiff  was  engaged,  and 
used  therein  for  a  considerable  length  of  time,  and  this  was  suffic- 
ient to  qualify  him  to  give  his  opinion  as  to  value.  Mason  v.  Part- 
rick,  100  Mich.  677,  59  N.  W.  239.  Plaintiff  further  testified  that 
he  hired  other  horses  to  take  the  place  of  the  one  injured,  so  as  to 
continue  in  business;  that  such  service  amounted  to  14  days  for 
one  horse ;  and  that  he  was  put  to  the  expense  of  $14  therefor.  It 
was  insisted  that  witness  should  not  have  been  permitted  to  state 
the  amount  paid  for  hire  of  such  horses;  but  the  testimony  was 
relevant  and  competent,  as  it  had  some  tendency  to  establish  value. 
Plaintiff  also  testified  that  he  paid  $4  for  repairs  to  the  wagon 
(mending  or  replacing  the  broken  shaft),  and  $3.35  for  repairing 
the  harness,  necessitated  by  having  been  cut  from  the  horse  while 
down,  in  order  to  release  him.  Referring  to  these  latter  items  of 
damages,  defendant's  counsel  asked  the  court  to  instruct  the  jury 
as  follows : 

"I  charge  you  that  the  plaintiff  has  failed  to  prove  the  reasonable  value 
of  any  expenses  claimed  to  have  been  incurred  by  plaintiff,  caused  by  the 
injuries  alleged  in  the  complaint  to  the  plaintiff's  wagon  and  harness,  and 
therefore  you  cannot  consider  any  such  damages.  The  testimony  of  plaintiff 
that  he  paid  certain  sums  of  money  was  not  followed  by  any  proof  as  to  their 
reasonable  value,  and  he  cannot  recover  therefor." 
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This  was  ref  used,  and  errcnr  is  asj^igned.  It  is  probajbly  true  that 
testimony  touching  sums  actually  paid  for  expenses  necessarily  m- 
curred  in  repairing  damaged  property  and  utensils  should  ordi- 
narily be  supplemented  with  competent  evidence  that  they  weie 
reasonable  for  the  services  rendered.  Oolder  v,  Lwfid,  50  Neb. 
867,  70  N.  W.  379.  But  these  small  items  of  expense  incurred  axe 
matters  of  such  common  knowledge  that  we  are  disposed  to  let 
them  rest  with  the  jury,  who  are  fully  competent  and  qualified 
from  their  own  experience  to  determine  as  to  their  reasonable- 
ness. 

Some  instructions  were  asked  and  refused,  of  which  defendant 
complains.  One  of  them  was  intended  to  present  the  same  ques- 
tion as  the  motion  to  direct  a  verdict,  and  hence  needs  no  further 
notice.    Another  reads  as  follows : 

^  Tliat  the  4ef eodant  wae  entitled  to  a  reasonable  time  after  the  fall  of  the 
wire  in  which  to  repair  it,  or  to  remove  it  out  of  the  way  of  persons  ofiiiig 
the  street;  and  if  you  find  that  the  injury  to  t|ie  plaintiff  oeeurred  before 
the  expiration  of  such  reasonable  time,  then  the  plaintiff  is  not  entitled  to 
reoover  anything  in  this  action." 

The  instruction  is  plainly  applicable  only  to  cases  where  the  wire 
had  fallen  without  the  negligence  of  defendant,  or  was  caused  by 
an  act  of  God,  or  some  force  that  could  not  have  been  provided 
against  by  reasonable  foresight  or  precaution,  and  without  such 
modification  would  have  been  misleading.  It  was  therefore  prop- 
erly refused.  Other  instructions  requested  were  clearly  covered  by 
the  general  charge. 

There  being  no  error  in  the  record,  the  judgment  of  the  court 
below  will  be  aflSrmed,  and  it  is  so  ordered. 

Injury  eaiised  by  oontaot  with  live  wire  suspended  in  atBeet; 
doctrine  of  res  ipsa  loqnitur;  defect  cansed  by  severe  wind  ston; 
oontribntory  nesligeaee, — ^The  case  of  Boyd  v,  Portland  Oeneroi  Eteetrie 
Co.,  41  Ore.  336,  68  Pac.  810,  is  an  action  brought  by  a  minor,  through  hSs 
father  as  guardian,  predicated  upon  the  same  facts  as  in  the  case  of  Boifd  v. 
PortUmd  ElectHo  Co.,  reported  in  7  Am.  Electl.  Gas.  661.  The  following  is 
an  extract  from  t^  opinion  of  the  court,  which  may  be  considered  as  supple- 
menting the  poinion  deliyered  in  the  ease  formerly  reported: 
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"  The  defendant's  initial  contention,  and  the  one  most  strenuously  insisted 
upon,  is  that  the  plaintiff  should  have  been  confined  in  his  proofs  to  the 
allegations  of  negligence  contained  in  his  complaint,  and  upon  which  he  relied 
for  reoorery  as  thereby  indicated,  but  that  instead  the  instruction  of  the 
court  just  quoted  set  the  matter  at  large  with  the  jury,  and  permitted  them 
to  find  upon  grounds  not  set  up  in  the  complaint;  that  the  doctrine  res  ipsa 
loquiiur  affords  no  proof  in  support  of  specific  or  particular  declarations  of 
negligent  acts,  such  as  is  relied  upon  here  for  recovery,  namely,  that  the 
wire  was  weak,  oT  that  it  was  improperly  strung,  or  that  defendant  neglected 
to  repair  it,  and  that  it  only  has  application  in  a  case  where  negligence  is 
alleged  ii^  the  most  general  terms.  It  must  be  conceded  at  the  outset  that 
the  plaintiff  cannot  recover  for  acfs  of  negligence  not  counted  upon  in  the 
complaint.  The  cUlagata  and  probata  must  correspond,  and  proofs  cannot 
be  permitted  to  extend  to  the  establishment  of  any  cause  not  counted  upon* 
for  if  such  were  not  the  rule  there  would  be  many  surprises  during  judicial 
investigations,  followed  by  injustice  and  wrong.  Furthermore,  it  is  a  recog- 
nized principle  of  law  that  he  who  allies  negligence  must  establish  it,  and 
that  the  mere  proof  that  an  accident  has  happened  raises  no  presumption 
of  negligence.  Rea  ipsa  loquitur  is  a  maxim  of  evidentiary  potency  and 
consequence,  and  serves  to  imply  of  raise  a  presumption  of  negligence  as  a 
fact,  when  from  the  physical  facts  attending  the  accident  or  injury  there  is  a 
reasonable  probability  that  it  would  not  have  happened  if  the  party  having 
control,  management  or  supervision,  or  with  whom  rests  the  responsibility  for 
the  sound  and  safe  condition  of  the  thing,  property  or  appliance  which  is  the 
immediate  cause  of  the  accident  or  injury,  had  exercised  usual  and  proper 
care  and  precaution  with  reference  to  it.  The  most  usual  statement  of  the 
rule  is  that  contained  in  an  old  case  (Seott  v.  Dodki  Co.,  3  Hurl.  &  C.  696), 
namely:  'There  must  be  reasonable  evidence  of  negligence.  But  where  the 
thing  is  shown  to  be  under  the  management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants,  that  the  accident 
arose  from  the  want  of  care.'  But '  in  such  case,  however,'  says  the  learned 
author  of  the  American  State  Reports,  in  an  admirable  note  to  Buey  v. 
Oahlenheok  (Pa.),  6  Am.  St.  Rep.  790,  792  (s.  c,  16  Atl.  520),  'it  is  hardly 
accurater  to  say  that  negligence  is  presumed  from  the  mere  fact  of  the  injury, 
but  rather,  that  it  may  be  inferred  from  the  facts  and  circumstances  disclosed, 
in  the  absence  of  evidence  showing  that  it  occurred  without  the  fault  of  the 
defendant.  Such  a  case  comes  within  the  principle  of  res  ipsa  loquitur;  the 
facts  and  circumstances  speak  for  themselves,  and,  in  the  absence  of  explana- 
tion or  disproof,  give  rise  to  the  inference  of  negligence.'  The  rule  does  not 
relieve  the  plaintiff  from  adducing  any  evidence  within  his  power.  In  Bahr 
V.  Lombard,  53  N.  J.  Law,  233,  21  Atl.  190,  23  Atl.  167,  a  leading  case  upon 
the  subject,  it  was  held  that,  where  the  plaintiff's  case  shows  that  he  has  not 
produced  material  evidence  clearly  within  his  reach,  the  mere  proof  by  him 
of  the  occurrence  of  the  accident  by  which  he  was  injured  does  not  raise 
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a  presumption  of  negligence  which  the  defendant  can  be  called  upon  to  relrat. 
The  maxim  or  rule  is,  therefore,  bom  of  necessity,  and  entails  the  burden 
upon  the  defendant  of  showing  due  care  when  the  facts  are  within  his  exclu- 
sive knowledge,  so  that  the  plaintiff  cannot  reasonably  be  expected  to  Imow  or 
prove  them.  There  must  be  something,  however,  in  the  facts  proven  in  eadi 
case,  that  speak  of  the  negligence  of  the  defendant;  and  the  question  to  be 
propounded  and  solved  in  every  such  case  is,  do  the  proofs  speak  through 
inference  and  presumption  of  the  negligent  conduct  of  the  defendant?  These 
observations  are  supported  by  the  uniform  current  of  authority,  and  apply 
in  all  their  significance  to  cases  where  the  injury  has  been  received  from  live 
wires  suspended  in  public  streets  and  thoroughfares,  which  are  exclusively 
under  the  control  and  management  of  the  defendant,  whether  natural  persons 
or  corporations.  1  Shear.  &  R.  Neg.  (6th  ed.),  sees.  69,  60;  Keasbey,  Elec- 
tric Wires,  sees.  231,  233;  2  Jag.  Torts,  938;  Esberg  Cigar  Co,  v.  City  of 
Portland,  34  Or.  282,  66  Pac.  961,  43  L.  R.  A.  436,  76  Am.  St  Rep.  651; 
Houston  V.  Brush,  66  Vt.  331,  29  Atl.  380;  MuUm  v.  8t,  John,  67  N.  T.  667, 
16  Am.  Rep.  630;  Beyholt  v.  Railroad  Co.,  96  N.  Y.  662,  47  Am.  Rep.  75; 
Western  Union  Tel,  Co,  of  Baltimore  City  v.  State,  6  Am.  Electl.  Gas.  210, 
82  Md.  293,  33  Atl.  763,  31  L.  R.  A.  672,  61  Am.  St.  Rep.  464;  Bohr  v.  Lorn- 
lard^  supra;  Eleotrio  Co.  v.  Bweet,  67  N.  J.  Law,  224,  30  Atl.  663;  Posver  Co. 
V.  Ruddy,  7  Am.  Electl.  Cas.  624,  62  N.  J.  Law,  606,  41  Atl.  712;  Thomas  v. 
Telegraph  Co.,  100  Mass.  166;  Cork  v.  Blossom,  162  Mass.  330,  38  N.  E.  496, 
26  L.  R.  A.  256,  44  Am.  St  Rep.  302;  Baynes  v.  Gas  Co.  (N.  C),  5  Am. 
Electl.  Cas.  264,  19  S.  E.  344,  26  L.  R.  A.  810,  41  Am.  St  Rep.  786;  Railway 
Co.  17.  Cooper  (N.  J.  Err.  &  App.),  37  Atl.  730,  38  L.  R.  A.  637,  64  Am.  St 
Rep.  592;  Cummings  v.  Furnace  Co.,  60  Wis.  603,  18  N.  W.  742,  20  N.  W. 
606;  Tuttle  v.  Railroad  Co.,  48  Iowa  236. 

"  Now,  the  plaintiff  might  have  alleged  generally,  as  was  the  case  in  Chap- 
eron V.  Electric  Co.  (Or.),  67  Pac.  928,  lately  decided,  that  the  defendant 
carelessly  and  negligently  allowed  one  of  its  wires,  heavily  charged  with  elec- 
tricity, to  become  broken  and  hang  down  upon  the  street,  and  by  showing 
that  it  was  so  broken,  suspended  and  charged  with  electricity,  and  the  attend- 
ant circumstances  of  the  injury,  so  far  as  could  be  reasonably  considered  to  be 
within  his  power,  he  could  thereby  have  made  it  incumbent  upon  the  defendant 
to  disclose  proper  care,  diligence  and  precaution  in  all  substantial  details  of 
construction  and  maintenance  of  the  wire  in  place,  and  thus  purge  itself  of  the 
presumption  of  negligence  arising  from  the  facts  disclosed  by  the  plaintiff.  But 
if  the  plaintiff  chooses  to  narrow  and  circumscribe  his  cause  of  action,  and  specify 
and  particularize  the  cause  of  the  parting  of  the  wires,  and  its  consequent  sus- 
pension upon  the  street,  he  thereby  limits  the  inquiry  to  the  cause  designated 
and  none  other  is  pertinent  or  can  be  entertained  at  the  trial;  but  this  does 
not  destroy  the  utility  or  applicability  of  the  maxim  res  ipsa  loquitur,  if  the 
facts  proven  speak  of  the  negligence  charged.  It  might  be  much  restricted 
and  limited  in  its  utility,  but  it  will  speak  none  the  less  within  the  scope  of 
the  allegations  of  the  complaint.  Two  of  these  specifications,  in  effect,  are 
that  the  company  negligently  provided  a  frail,  weak  and  otherwise  defective 
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wire,  and  that  it  was  improperly  strung.  Now,  the  fact  that  it  broke  or 
became  severed  was  a  physical  fact,  which  would  be  presumptive  of  negli- 
gence in  supplying  a  weak  and  defective  wire,  and  it  would  also  imply  negli- 
gence in  the  proper  stringing  of  the  wire,  and  thus  call  upon  the  defendant 
to  explain  in  these  particulars,  but  as  to  none  others  outside  of  the  scope 
of  the  pleadings.  The  fact  that  the  pleadings  are  restrictive  lessens  the 
burden  of  the  defendant,  as  it  has  notice  of  the  particular  matters  of  pre- 
sumptive negligence,  and  as  to  this  must  explain,  and  thus  rebut  the  infer- 
ence. It  follows  that  an  instruction  properly  limited,  touching  and  per- 
mitting the  application  of  the  doctrine  of  rea  ipsa  loquitipr,  where  the  allega- 
tions are  restrictive,  does  not  set  the  matter  at  large,  and  permit  the  jury 
to  find  upon  any  ground  of  negligence  they  might  surmise,  and  thus  without 
proper  notice  of  the  cause  relied  upon  for  the  recovery  mulct  the  defendant 
in  damages.  This  we  believe  to  be  the  doctrine  of  the  cases,  several  of 
which  are  analyzed  in  Boyd  v.  Eleotrio  Co.,  now  standing  on  petition  for 
rehearing,  and  their  applicability  determined.  It  is  unnecessary  to  com- 
ment upon  them  further  here,  except  that  we  believe  Snyder  v.  Eleotrioal  Co. 
(W.  Va.),  7  Am.  Electl.  Cas.  473,  28  S.  E.  733,  30  L.  R.  A.  499,  64  Am.  St. 
Rep.  922,  is  so  much  in  point  that  we  will  take  the  liberty,  at  the  expense  of 
brevity,  of  stating  it  more  at  large.  The  allegation  there  was  that  defendant 
n^ligently  suffered  one  of  its  wires  to  be  so  insufficiently  secured  that  it 
came  down  and  lay  in  the  street.  Here  the  pleader  particularized,  and  the 
court  confined  the  proof  to  the  allegation;  yet,  notwithstanding,  it  held  the 
doctrine  of  rea  ipaa  loquitur  applicable.  The  following  language  of  Mr. 
Justice  Bbannon,  who  announced  the  opinion  of  the  court,  explains  the  hold- 
ing: '  It  follows  from  the  views  above  given  that  the  court  did  not  err  in 
refusing  to  give  defendant's  instruction  No.  2 — ^that  the  mere  fact  that 
Snyder  was  injured  raised  no  presumption  of  negligence  against  the  defend- 
ant. In  an  instruction  in  lieu  of  it  the  jury  was  told  that  the  mere  fact  of 
the  injury  raised  no  presumption  of  negligence,  unless  the  proof  establishing 
the  injury  showed  the  circumstances  from  which  some  negligence  or  want  of 
care  may  be  attributed  to  the  defendant.  This  was  error  against  plaintiff, 
because  it  negatived  the  rule  that  the  falling  of  the  wire  and  injury  afforded 
a  prima  facie  case  of  negligence,  and  was  beneficial  to  the  defendant.'  In 
the  case  at  bar  the  court  carefully  restricted  the  application  of  the  rule  and 
doctrine  to  the  allegations  of  the  complaint.  The  jury  were  told,  in  effect, 
at  the  very  outset,  that  the  plaintiff  must  recover  upon  the  negligence  alleged, 
and,  later,  that  the  undisputed  evidence  of  the  defendant  raised  the  pre- 
sumption that  the  wire  was  sufficient  in  size  and  quality;  thereby  practically 
withdrawing  this  specification  of  negligence  from  their  consideration.  But 
that  as  to  the  stringing  of  the  wire  it  would  be  necessary  for  them  to  find 
that  it  was  either  strung  in  a  neglig^t  manner  in  the  first  instance,  or, 
after  having  been  properly  strung,  it  was  negligently  allowed  to  get  out  of 
position,  and  that  defendant  knew  of  it,  or  with  reasonable  diligence  should 
have  known  of  it.  Thus  were  the  jury  restricted  in  their  consideration  of 
the  presumption  arising  from  the  facts  proved  touching  the  negligence  relied 
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upon  under  the  pleadings,  and  the  instruetions  were  as  favorable  to  the 
defendant  as  It  could  ask. 

"Another  contention  is  that  the  defendant's  Hncostradioted  tfridenee 
clearly  showed  that  it  was  not  negligent  in  providing  a  suitable  wire  or  in 
stringing  it  properly,  and  that  the  court  should  have  directed  a  verdict 
accordingly.  There  are  cases  where  the  defendant's  exoneration  appears  so 
palpably  and  unmistakably  against  the  prima  facie  case  of  presinnptivte  negli- 
gence as  to  warrant  such  a  disposition  of  the  cause.  Of  such  are  Spamlding 
V.  Railtoay  Co^  33  Wis.  582 ;  Menomonie  River  Setsh  d  Door  Co.  v.  Milwaukee 
d  N,  R.  Co.  (Wis.),  65  N.  W.  176.  But  where  the  evidence  of  the  plaintiff 
has  affirmative  significance  in  establishing  negligence,  and  the  negligence 
complained  of  is  not  left  wholly  to  inference  or  presumption,  the  queetioa 
becomes  a  matter  for  the  jury,  to  be  determined  by  the  preponderance  of 
evidence.  Kurz  d  Huttenlocher  Ice  Co.  v.  Mihoaukee  d  N.  R.  Co.,  84  Wis. 
171,  53  N.  W.  850;  Btacy  v.  Raihoay  Co,,  85  Wis.  225,  64  N.  W.  779.  The 
plaintiff  produced  evidence  tending  to  show  that  the  wire  which  parted  was 
blown  against  another,  and  that  the  contact  probably  caused  the  weaker  one 
to  bum  and  the  ends  to  hang  down.  This  had  an  affirmative  tendency  to 
show  the  improper  adjustment  of  the  wire,  and  thus,  under  the  authorities 
just  noted,  the  question  of  negligence  became  a  matter  for  the  jury  in  con- 
nection with  defendant's  attempted  exoneration.  These  observations,  with 
those  of  Mr.  Chief  Justice  Bean,  in  Boyd  v,  Eleotrio  Co.,  are  sufficient  to  dis- 
pose of  the  contention. 

"The  court  instructed  as  to  what  constituted  an  act  of  God,  and  it  is 
claimed  it  was  without  the  issues  made  by  the  pleadings.  It  was  not  alto- 
gether irrelevant,  however,  under  the  testimony,  and  being,  as  we  deem  it,  a 
correct  exposition  of  the  law,  no  error  was  assignable  in  respect  to  it. 

"The  following  Instruction  was  asked  and  refused,  and  error  is  assigned, 
to  wit :  'Where  the  circumstances  of  an  accident  indicate  that  it  might  have  been 
unavoidable,  notwithstanding  reasonable  and  proper  care,  the  plaintiff  charging 
negligence  cannot  recover  without  showing  that  the  defendant  has  violated 
a  duty  incumbent  upon  it,  from  which  the  injury  followed  as  a  natural 
sequence.'  The  instruction  was  effective,  if  at  all,  to  eliminate  by  implica- 
tion at  least,  the  relevancy  of  the  doctrine  of  res  ipsa  loquitur,  previously 
applied  by  the  court.  It  stands  upon  an  inconsistent  theory  with  that 
adopted  by  the  court,  and  was  properly  refused. 

"The  question  of  contributory  negligence  was  for  the  jury.  The  plaintiff 
was  a  lad  of  about  eleven  years,  who  was  sent  on  an  errand  by  his  father, 
upon  the  public  street,  where  he  had  a  right  to  be,  and  which  he  had  a  right 
to  assume  was  unobstructed.  While  on  the  way  his  cap  blew  off  in  a  high 
wind,  and,  upon  hastily  replacing  it,  he  ducked  his  head  to  keep  the  wind 
from  his  face,  and,  passii^g  rapidly  along,  came  in  contact  with  the  sus- 
pended wire.  He  had  no  previous  knowledge  of  its  presence,  or  no  reason  to 
believe  it  was  there,  except  what  inference  may  have  been  drawn  from  the 
fact  that  he  saw  a  wire  suspended  at  the  further  pole  150  feet  distant  the 
evening  before.    It  was  properly  a  matter  for  the  jury  to  determine  whether 
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this  was  negligence  in  a  boy  of  the  age  of  the  plaintiff,  and  the  instntctiontf 
given  sufficiently  apprised  the  jury  of  the  duty  of  the  plaintiff  while  in  the 
€(xercise  of  his  right  to  be  upon  the  public  streets. 

"  This  disposes  of  all  the  questions  presented,  and,  being  favorable  to  the 
respondent,  the  judgment  will  be  affirmed. 

Doetrine  of  res  ipsa  loquitnr  as  applied  to  Uto  wires  la  streets. — 
The  rule  is,  as  established  by  the  weight  of  authority,  that  the  falling  into 
the  street  of  a  wire  so  heavily  charged  with  electricity  as  to  be  a  source  of 
danger  to  persons  lawfully  in  the  street,  is  of  itself  presumptive  proof  of 
negligence  of  the  company  maintaining  the  wire;  unless  such  proof  is  re- 
butted, a  person  injured  thereby  will  be  entitled  to  recover  damages.  Ohai- 
tanooga  Eleotrio  Ry,  Co.  v.  Mingle,  7  Am.  Electl.  Cas.  504,  103  Tenn.  667, 
56  S.  W.  23;  see,  also,  O* Flaherty  v,  Nassau  Elec.  By.  Co.,  7  Am.  Electl.  Cas. 
535,  36  N.  Y.  App.  Div.  74,  64  N.  Y.  Supp.  06;  Neioark  Eleo.  L.  d  P.  Co.  v. 
Ruddy,  7  Am.  Electl.  Cas.  524,  62  N.  J.  L.  505,  41  Atl.  712;  Qannon  v. 
Laclede  Qaa  Light  Co.,  7  Am.  Electl.  Cas.  508,  145  Mo.  502,  46  N.  W.  068, 
47  K.  W.  007  (holding  that  where  a  fireman  in  the  discharge  of  his  duty 
stepped  upon  a  fallen  electric  wire  of  the  defendant,  which  had  broken  and 
was  lying  upon  the  public  highway,  and  was  thereby  killed,  a  prima  faoie 
case  of  negligence  on  the  part  of  the  defendant  was  made  out,  and  the 
burden  rested  upon  the  defendant  to  show  want  of  notice  or  other  valid 
excuse) ;  Snyder  v.  Wheeling  Electrical  Co.,  7  Am.  Electl.  Cas.  473,  43  W. 
Va.  661,  28  S.  E.  733  (holding  that  the  doctrine  of  res  ipea  loquitur  is  appli- 
cable where  a  wire,  charged  with  a  deadly  current  of  electricity,  falls  from 
its  proper  place  of  elevation  to  the  street,  and  there  kills  a  man  lawfully 
passing  along  and  coming  in  contact  with  it) ;  Jonee  v.  UrUon  Ry.  Co.,  7  Am. 
Electl.  Cas.  447,  18  K.  Y.  App.  Div.  267,  46  N.  Y.  Supp.  321;  Devlin  v. 
Beacon  Light  Co.,  7  Am.  Electl.  Cas.  663,  102  Pa.  St  188,  43  AM.  1062 
(holding  that  an  electric  light  company  which,  in  making  alterations  in  its 
line,  allows  an  arc  wire  to  lie  upon  the  pavement  in  a  much  traveled  part 
of  a  city,  without  guard  or  warning  to  passers-by,  is  prima  fa^cie  negligent) ; 
W.  U.  Tel.  Co.  V.  State,  6  Am.  Electl.  Cas.  210,  82  Md.  203,  33  Atl.  703; 
Larson  v.  Central  Ry  Co.,  56  111.  App.  263;  Clark  v.  Nassa/u  Elec.  R.  Co.,  6 
Am.  Electl.  Cas.  234,  0  N.  Y.  App.  Div.  51,  41  K.  Y.  Supp.  78  (holding 
that  where  a  horse  stepped*  on  the  rail  of  an  electric  street  railway  and 
immediately  fell  to  the  groimd  in  a  dying  condition,  and  the  driver,  touching 
the  hames,  received  a  severe  shock,  it  is  prima  fade  proof  of  defective  in- 
sulation and  so  of  negligence  on  the  part  of  the  railway  company) ;  Buhurlnin 
Elec.  Co.  V.  Nugent,  6  Am.  Electl.  Cas.  238,  58  N.  J.  L.  658,  34  Atl.  1060  (in 
which  case  the  dead  body  of  a  policeman  was  found  at  the  foot  of  an  elec- 
tric light  pole  upon  which,  at  about  the  level  of  a  man's  head,  was  fastened 
a  reel  containing  an  uninsulated  wire  rope,  heavily  charged  with  electricity; 
the  man  had  a  fresh  bum  upon  his  hand  and  his  blood  was  in  the  condition 
usual  to  persons  who  have  died  from  an  electric  shock;  it  was  held  sufficient 
proof  that  his  death  was  caused  by  a  shock  received  by  contact  with  the 
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wire  rope,  and  that  tlie  maintenance  of  aueh  reel  and  wire  in  sadi  location 
and  condition  was  a  gross  neglect  of  the  doty  which  the  electric  company 
owed  the  traveling  public) ;  Denver  Comtol,  Elee.  Co.  v.  Simpmm,  6  Am. 
EkcU.  Caa.  278,  21  Colo.  371,  41  Pac  449;  Ha^ne^  v.  ICaieigh  Qom  Co.,  5 
Am.  Electl.  Caa.  264,  114  N.  C.  203,  19  &  £.  344  (heading  that  the  fact  that 
the  wire  charged  with  electricity  was  allowed  to  dangle  so  near  a  sidewalk 
that  a  person  walking  on  the  sidewalk  came  in  contact  with  the  wire  and 
was  killed,  raises  a  presumption  of  negligence  of  the  oon^any  maintaining 
the  wire,  and  casts  upon  it  the  burden  of  absolTing  itself). 


Hekbon  V.  City  of  Pittsbuiio. 

Pennsylvania;  Supreme  Court, 

1.  IlVJUBT  TO  FEBSOIV  BT  O0HTACT  WITH  UTB  WIBE  USED  IN  MUlllClPAL  POUCS 

8EBYICE;  UABiLiTT  OF  MUiTiciPAiJTr. — ^The  plaintiff,  a  boy,  on  his  way 
to  school,  was  injured  by  coming  in  contact  with  a  police  call  wire  which 
had  broken  and  fallen  to  the  street.  The  wire  itself  was  harmless,  bat 
in  breaking  it  crossed  the  feed  wire  of  an  electric  railway  and  became 
heavily  charged  with  electricity.  It  was  held  that  the  city  was  not  ex- 
cepted from  the  rule  as  to  the  degree  of  care  to  be  used  in  the  operation 
of  electric  wires. 

2.  KivowiXDGE  OF  BREAK. — It  appeared  that  the  police  oflScials  knew  of  the 

break  in  the  wire  prior  to  the  accident.  This  knowledge  imposed  the 
duty  of  examination  upon  the  city  officials,  and  whether  such  duty  was 
properly  met  under  the  circumstances  was  a  question  of  fact  for  the  jury. 

3.  Kjtowledoe  of  father  as  to  break. — It  appeared  that  the  father  of  the 

plaintiff  as  he  went  to  his  work  in  the  morning  noticed  the  broken  wire 
and  avoided  stepping  on  it,  but  did  not  return  to  his  home  to  warn  his 
son,  whom  he  knew  would  come  over  the  same  street,  to  avoid  the  wire.  It 
was  held  that  the  duty  of  the  father  to  warn  his  son  under  the  oircum* 
stances  was  not  so  clear  as  to  justify  the  court  in  declaring  it  as  a  matter 
of  law. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
January  5,  1903;  reported  204  Pa.  St  509,  54  Atl.  311. 

Plaintiff  was  injured  by  coming  in  contact  with  a  police  call  wire  which  had 
broken  and  fallen  to  the  street.  The  call  wire  was  of  itself  harmless,  but 
after  falling  it  became  charged  with  a  heavy  current  of  electricity  from  a  feed 
wire  of  an  electric  railway.    It  appeared  that  about  8  o'clock  on  the  morning 
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of  the  accident  the  father  of  the  plaintiff  on  his  way  to  work  saw  the  wire  and 
carefully  avoided  it.  He  did  not  return  to  his  home,  which  was  a  short  way 
off,  to  warn  his  son.  The  boy  was  injured  in  the  afternoon  on  his  return  from 
school.  There  was  evidence  that  the  police  officials  knew  of  the  break  in  the 
wire  within  an  hour  after  it  occurred.  The  cx)urt  admitted,  under  objection 
and  exception,  an  ordinance  of  the  city  and  rules  of  the  police  department 
relating  to  the  inspection  and  use  of  the  city  wires. 

The  court  charged  in  part  as  follows : 

''  While  the  call  wire  was  harmless  in  itself,  yet  by  its  proximate  relations 
to  highly  or  heavily  charged  wires  about  it,  or  in  dose  proximity  to  it,  it 
might  by  contact  with  such  wires,  become  a  source  of  great  danger.  Against 
such  danger  the  city  was  boimd  to  guard  by  a  high  degree  of  care.  This  is 
the  rule  of  care,  clearly  stated,  by  the  Supreme  Court  in  Fitzgerald  v,  Edison 
Electric  UutMnating  Company,  200  Pa.  540;  50  All.,  161;  86  Am.  St.  Rep., 
732.  Mr.  Justice  Mitchell,  delivering  the  opini(Mi,  says:  '  Wire  charged  with 
an  electric  current  may  be  harmless,  or  they  may  be  in  the  highest  degree 
dangerous.  The  difference  in  this  respect  is  not  apparent  to  the  ordinary 
observation,  and  the  public,  therefore,  while  presumed  to  know  that  danger 
may  be  present,  are  not  bound  to  know  its  degree  in  any  particular  case.  The 
company,  however  (in  this  case  the  city),  which  uses  such  a  dangerous  agent, 
is  bound  not  only  to  know  the  extent  of  the  danger,  but  to  use  the  very  highest 
degree  of  care  practicable  to  avoid  injury  to  every  one  who  may  be  lawfully 
in  proximity  to  its  wires,  and  liable  to  come,  accidentally  or  otherwise,  in  con- 
tact with  them.  The  duty  is  not  only  to  make  the  wire  safe,  but  to  keep 
it  so  by  constant  oversight  and  repair.  The  case,  in  this  aspect,  is  analogous 
to  an  action  against  a  municipal  corporation  for  an  injury  from  a  defective 
highway.  The  plaintiff  is  not  bound  to  show  direct  and  express  notice  of  the 
defect  (to  the  city  in  this  case),  but  may  show  that  it  has  existed  for  such  a 
period  that  it  ought  to  have  been  known  to  the  authorities  (in  this  case  the 
city  of  Pittsburg) .' 

"This  raises  a  question  for  the  jury,  viz.,  as  to  whether  the  city,  by  the 
exercise  of  proper  care,  under  all  circumstances,  ought  to  have  known  of  this 
highly  dangerous  condition  upon  the  pavement.  If  it  ought  to  have  known; 
if  there  was  such  a  reasonable  time,  or,  rather,  if  such  a  reasonable  time 
elapsed,  within  which  the  city,  by  the  exercise  of  proper  care,  under  the  cir- 
cumstances, would  have  discovered,  or  ought  to  have  discovered,  its  dangerous 
condition  on  the  highway  —  then  the  city  was  guilty  of  want  of  care,  and  is 
responsible  for  the  damages,  at  least  to  the  little  boy,  and  perhaps  to  the 
father;  but  that  is  further  along. 

*'  Not  only  was  it  the  duty  of  the  city  to  exercise  a  high  degree  of  care  in 
the  situation,  by  ordinance  (and  entirely  outside  of  the  ordinance  that  same 
duty  remained),  but  in  the  exercise  of  that  care  it  had  methods  and  means, 
and  it  was  bound  to  secure  the  reasonable  method  and  means  by  which  the 
proper  inspection  could  be  made.  It  had  inspectors,  or  it  was  within  the 
power  of  the  city  to  have  inspectors,  to  make  proper  inspection  at  proper 


484  Amebican  Electbical  Cases.  [vol.  8 

Herron  y.  City  of  Pittsburg. 

times,  having  due  regard  to  the  locality  and  situation.  That  is,  if  a  dangerous 
condition  might  arise  in  a  section  of  the  town  that  was  very  slightly  pop- 
ulated, where  perhaps  few  passengers  would  go  by  during  the  day,  a  less  de- 
gree of  care,  in  a  sense  as  to  time  perhaps,  would  be  required  there  than  in  a 
populous  center,  where  it  might  be  that  millmen  or  other  jsersons  in  large 
numbers  frequently  passed  (as  in  this  case)  a  point  of  danger." 

Defendant  presented  these  points: 

"  ( 1 )  That  under  the  pleadings  and  evidence  in  this  case  the  verdict  should 
be  for  the  defendant.  Answer.  Refused.  It  is  for  the  jury  to  say  whether 
it  is  or  not. 

"  Notice  to  a  police  or  lineman  employed  by  the  city  of  Pittsburg  that  a 
telephone  wire  is  down  upon  the  street  of  the  city  of  Pittsburg  is  not  notice 
to  the  city.    Answer.  Refused,  under  the  evidence  and  testimony  in  this 


''Before  the  jury  can  find  the  defendant  guilty  of  negligence,  it  must  be 
satisfied  by  the  weight  of  the  evidence  that  its  negligence  was  the  proximate 
cause  of  the  injury.  Answer.  Affirmed,  and  the  proximate  cause  of  the  in- 
jury, as  we  instruct  you,  would  be  the  failure  of  the  city,  after  the  lapse  of  a 
reasonable  time,  to  remedy  that  which  it  was  its  duty  to  remedy  in  order  to 
prevent  injury  to  persons  passing  along  the  sidewalk." 

Verdict  and  judgment  for  Vincent  Herron  for  $6,364,  and  for  Hugh  Herron 
for  $864. 

W.  A.  Blakeley  and  Thomas  D.  Camahan,  for  appellant 
Joseph  Howley  and  W.  A.  Hudson,  for  appellee. 

Opinion  by  Mitchell,  J. : 

It  is  the  duty  of  all  parties  using  a  highly  dangerous  agent  to  use 
care  commensurate  with  the  danger,  in  order  to  prevent  injury  to 
persons  or  property  exposed  to  its  influence.  Fitzgerald  v.  Edison 
Electric  Illuminating  Co.,  8  Am.  Electl.  Cas.  584,  200  Pa.  540, 
50  Atl.  161,  86  Am.  St.  Rep.  732.  Cities  are  not  excepted  from 
the  rule,  and  the  fact  that  the  agent  is  used  or  supervised  under  the 
police  power  does  not  excuse  negligence  in  such  use.  Mooney  v. 
Luzerne  Borough,  186  Pa.  161,  40  Atl.  311,  40  L.  R  A.  811.  The 
cases  deciding  that  municipal  corporations  are  not  liable  for  errors 
of  judgment  or  discretion  rest  on  entirely  different  principles. 

The  wire  in  this  case  was  a  police  call  wire,  and  broke  as  early 
as  8  o'clock  in  the  morning.    The  fact  of  the  break  was  known  to 
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the  police  officials  presumably  at  or  near  that  time,  and  according 
to  the  evidence  certainly  as  early  as  9  o'clock.  The  wire  was  very 
lightly  charged,  and  not  in  itself  dangerous,  but  it  was  a  naked 
wire,  and  strung  on  poles  in  close  proximity  to  other  wires,  some  of 
which  carried  strong  and  dangerous  currents  of  electricity.  The 
fact  of  the  break,  therefore,  was  notice  that  it  might  become  danger- 
ous, and  imposed  the  duty  of  examination.  Whether  that  duty  was 
properly  met  under  all  the  circumstances,  the  lapse  of  time,  the 
condition  and  population  of  the  neighborhood,  the  urgency  of  the 
possible  danger,  etc.,  was  a  question  for  the  jury. 

The  evidence  as  to  the  ordinance,  police  regulations,  etc.,  though 
not  important,  was  not  incompetent.  It  merely  tended  to  make 
more  clear  and  definite  the  responsibility  for  due  care  wliich  ex- 
isted outside  of  them. 

The  father  saw  the  wire  on  the  pavement  as  he  went  to  work  in 
the  morning,  and  knew  that  his  son  would  shortly  pass  the  same 
place  on  his  way  to  school.  He  testified  that  he  avoided  stepping 
on  the  wire,  though  he  did  not  know  whether  it  was  dangerous  or 
not.  This  was  the  act  of  a  prudent  man.  Whether  he  ought  fur- 
ther to  have  returned  to  his  house,  which  was  close  at  hand,  to  warn 
his  son,  was  not  so  clear  a  duly  that  the  court  could  declare  it  as  a 
matter  of  law.  It  was  a  question  of  reasonable  prudence  or  con- 
tributory negligence  which  was  properly  left  to  the  jury. 

Judgment  affirmed. 
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WSHNEB  v.  LaOEBFBLT. 
Temu;  Cowrt  of  Civil  Appeolt. 

L  Iir  JUST  TO  FOSON  BT  OOHTACT  WITH  WIBB  HAHQIHO  VSOM  POLS  Or  BLBCIBIO 

UOHT  ooKPAirr;  UABiUTr  OF  ooMPAirr. — The  plaintiff  was  injured  hj 
contact  with  a  wire  hanging  from  one  of  the  poles  of  the  defendant  in 
a  pnblic  street.  Snch  wire  was  connected  by  a  similar  wire  with  aa 
dectric  wire  at  a  point  where  the  insulation  on  sudi  wire  was  worn. 
A  dangerous  current  of  electricity  was  thus  conveyed  to  the  hanging 
wire.  The  dangerous  condition  had  thus  existed  for  a  period  of  two 
weeks  prior  to  the  time  of  the  accident.  Such  wire  extended  from  the 
pole  to  a  point  not  more  than  a  foot  or  two  above  the  sidewalk.  The 
plaintiff  was  injured  while  passing  along  the  sidewalk  by  coming  in  con- 
tact with  the  hanging  wire.  It  was  held  ne^^igenoe  for  the  company  to 
permit  such  wire  to  remain  in  such  dangerous  condition.  The  fact  that 
the  wire  did  not  belong  to  the  defendant  or  was  not  placed  upon  the  pole 
by  it  does  not  relieve  it  of  responsibility  since  it  was  hanging  upon  a 
pole  which  was  maintained  by  the  defendant. 
2.  Pboximatk  CAUSE  OF  IN  JUST. —  It  was  not  error  for  the  court  to  refuse 
to  charge  that  the  injury  to  the  plaintiff  was  not  proximately  caused 
by  the  n^Iigence  of  the  defendant.  The  defendant  n^ligently  per- 
mitted a  charged  wire  to  come  in  contact  with  the  hanging  wire  at  a 
point  where  the  insulation  on  the  charged  wire  had  been  worn  away,  thus 
permitting  the  conveyance  of  a  dangerous  current  of  electricity  to  the 
hanging  wire,  thereby  endangering  the  lives  of  persons  on  the  street. 
Each  of  these  negligent  acts  concurred  and  caused  the  plaintiff's  injuries, 
and  the  defendant  is  liable  therefor. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
December  11, 1901 ;  reported  27  Tex.  Civ.  App.  620,  66  S.  W.  221. 

MiUard  Patterson  and  C.  N.  BiLcklerj  for  appellants. 
Beall  £  Kemp,  for  appellee. 

Opinion  by  Nbill,  J. : 

This  appeal  is  from  a  judgment  against  appellants  in  favor  of 
appellee  for  $1,000,  damages  occasioned  by  the  negligence  of  appel- 
lants in  permitting  a  wire  charged  with  electricity  to  hang  down 
from  the  poles  of  an  electric  light  company  which  they  were  operat- 
ing near  a  public  street.     The  conclusions  of  fact  and  law  fully 
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show  the  nature  of  the  case.  On  or  about  the  Ist  day  of  July, 
1900,  appellants,  Wehner  &  White,  a  partnership  composed  of 
Peter  Wehner  and  Z.  T.  White,  were  in  possession  of  and  operat- 
ing under  a  lease  all  the  property  of  the  El  Paso  Gas,  Electric 
Light  &  Power  Company,  a  corporation  organized  for  the  purpose 
yt  generating  and  selling  electricity  to  the  city  of  El  Paso  and  its 
inhabitants,  including  its  entire  plant,  posts,  wires,  appliances, 
etc.,  and  under  their  lease  from  the  company  had  exclusive  control 
and  management  of  the  machinery,  works,  poles,  wires,  and  ap- 
pliances of  said  company.  On  that  day,  and  long  prior  thereto, 
the  appellants,  as  such  lessees,  maintained  and  operated  along  the 
streets  of  said  city  a  large  number  of  poles,  electric  wires,  and 
lamps,  for  the  purpose  of  furnishing  electricity  to  the  city  and  its 
inhabitants.  One  of  the  electric  wires  so  maintained  and  operated 
by  appellants,  was  suspended  from  poles  along  the  north  side  of 
San  Antonio  street,  one  of  the  principal  thoroughfares  of  said  city, 
and  charged  with  a  strong  and  dangerous  current  of  electricity. 
Below  and  near  this  wire  was  suspended  from  the  same  poles  one 
that  was  uninsulated,  the  end  of  which  was  broken  and  hanging 
within  a  foot  or  two  of  and  above  the  sidewalk  on  the  north  side 
of  said  street.  The  insulation  of  the  upper  wire,  through  which 
the  strong  electric  current  was  conveyed,  was  worn  and  abraded. 
In  contact  with  one  of  its  abrasions  was  a  small  bale  wire,  which  ex- 
tended therefrom,  and  rested  upon  the  uninsulated  and  broken  wire 
beneath,  thereby  conveying  to  and  charging  it  with  a  strong  and 
dangerous  current  of  electricity  from  the  defectively  insulated  wire 
above ;  thus  rendering  the  uninsulated  hanging  wire  very  danger- 
ous to  persons  passing  along  said  street  and  sidewalk.  This  danger- 
ous condition  of  the  wire  existed  on  the  day  above  stated,  and  had 
been  maintained  continuously  for  about  two  weeks  prior  to  and 
up  to  that  time,  and,  by  the  exercise  of  ordinary  care,  could  and 
should  have  been  known  by  the  appellants.  On  the  evening  of  the 
day  stated  the  appellee,  Dagmar  Lagerfelt,  a  little  10-year-old  girl, 
with  a  younger  brother,  while  walking  along  said  sidewalk,  in  ig- 
norance of  the  danger,  came  in  contact  with  the  uninsulated  hang- 
ing wire,  charged  with  a  strong  and  dangerous  current  of  electricity 
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in  the  manner  and  by  the  means  aforesaid,  and  thereby  received 
serious  and  painful  wounds  and  bums,  from  which  she  suffered 
exceeding  physical  and  mental  pain  and  anguish,  and  from  which 
she  still  suffers.  It  was  negligence  in  appellants  to  maintain  said 
wire  charged  with  electicity  so  near  a  public  street  as  to  endanger 
persons  in  the  exercise  of  their  rightful  use  of  it,  and  such  negli- 
gence was  the  proximate  cause  of  appellee's  injuries. 

Conclusions  of  Law. 

1.  The  appellants  offered  to  prove  by  A.  L.  Justice,  a  physician 
of  35  years'  practice,  that  a  shock  to  the  human  system  from  elec^ 
tricity,  such  as  had  been  received  by  appellee,  would  leave  no 
permanent  injury  or  bad  results,  and  that  there  would  be  no  tissue 
change  on  accoimt  of  such  shock.  The  appellee's  counsel  objected 
to  the  introduction  of  such  testimony,  on  the  ground  that  it  had 
not  been  shown  that  the  witness  was  competent  to  testify  as  an  ex- 
pert as  to  such  facts.  The  witness,  being  then  interrogated  by  ap- 
pellants' counsel,  said  that  he  had  read  the  best  authorities  on  the 
subject,  and  knew  what  the  authorities  said  and  claimed  to  be  the 
result  of  electricity  upon  the  human  system.  But  at  the  same  time 
he  said  he  was  not  an  expert,  and,  to  be  very  frank,  did  not  feel 
qualified  to  give  an  opinion ;  that  he  did  not  know  what  would  be 
the  probable  result  of  a  shock  from  electricity,  such  as  is  com- 
plained of  in  this  case,  from  actual  experience,  because  he  had  no 
experience  in  treating  such  cases,  but,  from  reading  the  best  author- 
ities on  the  subject,  he  knew  what  they  said  about  the  matter; 
whereupon  the  court  held  that  the  witness  had  not  shown  himself 
to  be  su£Sciently  expert  in  the  matter,  and  sustained  the  objection 
and  refused  to  permit  him  to  testify  as  to  such  matters.  The  defi- 
nition of  the  word  "  expert "  is :  "  An  expert  or  experienced  per- 
son ;  one  instructed  by  experience ;  one  who  has  skill,  experience, 
or  extensive  knowledge  in  his  calling  or  in  any  special  branch  of 
learning."  Webst.  Int.  Diet.  An  "  expert,"  as  the  word  imports, 
is  one  having  had  experience.    Lawson,  Exp.  Ev.,  2nd  ed.,  230, 


Contact  with  Live  Wibes  in  Streets.  489 


Wehner  v.  Lagerfelt. 


Kule  36y  which  follows  the  definitioD.  by  the  same  author,  is  thus 
stated : 

"Therefore,  to  render  the  opinion  of  a  witness  admissible  on  the  ground 
that  it  is  the  opinion  of  an  expert,  the  witness  must  have  special  skill  in  the 
subject  concerning  which  his  opinion  is  sought  to  be  given." 

Then,  quoting  from  Cart  v.  Northern  Liberties,  35  Pa.  324,  78 
Am.  Dec.  342,  he  says : 

"Matter  of  opinion  is  entitled  to  no  weight  with  a  c<TUrt  or  jury,  unless 
it  comes  from  persons  who  first  give  satisfactory  evidence  that  they  are 
possessed  of  such  experience,  skill,  or  science  in  such  matters  as  entitle  their 
opinions  to  pass  for  scientific  truth." 

Of  all  others  the  witness  was  best  qualified  to  know  whether  he 
was  an  expert  on  the  subject  concerning  which  his  opinion  was 
sought  to  be  given.  To  his  credit,  learning,  and  candor,  be  it  said, 
he  knew  himself  well  enough  to  know  that  he  was  not  an  expert,  and 
did  not  feel  qualified  to  give  an  opinion  on  the  subject  of  inquiry. 
Frankly  expressing  to  the  court  this  knowledge  and  opinion  of 
himself,  it  became  apparent  that,  if  he  gave  any  opinion,  it  could 
not  be  such  as  would  be  "  entitled  to  pass  for  a  scientific  truth." 
When  a  witness  states  he  knows  nothing  about  the  subject  of  in- 
quiry, and  that  he  is  not  qualified  to  give  an  opinion,  he  should  not 
be  permitted  to  express  any ;  for,  in  order  to  say  something  con- 
cerning a  matter,  the  witness  should  know  something.  Wheeler  v, 
BUndin,  22  N.  H.  167,  and  Id.,  24  N.  H.  168.  In  the  case  be- 
fore us  the  witness  had  no  experience,  and  did  not  consider  himself 
either  an  expert  or  qualified  to  give  an  opinion.  He  only  knew 
what  the  books  said  upon  the  subject.  It  was  not  sought  to  be 
shown  that  he  had  formed  an  opinion  from  the  books,  or,  if  he  had, 
what  such  opinion  was.  While  an  expert  may  testify  to  an 
opinion  of  his  own  derived  from  books,  for  one  to  do  so  he  must  be 
an  expert  and  have  an  opinion  of  his  own  upon  the  subject  of  in- 
quiry. Books  of  science  and  art  are  not  admissible  in  evidence  to 
prove  the  opinions  contained  therein.  Lawson  Exp.  Ev.  202.  If 
they  are  not-,  how  can  one  who  knows  their  contents,  but  has  formed 
no  opinion  of  his  own  upon  the  subject  imder  consideration,  be 
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allowed  to  testify  to  what  the  books  say  ?  The  books  themselves 
would  be  the  best  evidence,  and  they  are  no  evidence  at  all.  The 
witness  testified  to  everything  he  knew  about  the  effect  of  the 
electric  shock  upon  the  child,  and  the  court  did  not  err  in  refusing 
to  permit  appellants  to  prove  anything  more  by  him. 

2.  It  is  a  matter  of  no  consequence  who  was  in  fact  the  owner  of 
the  uninsulated  broken  wire  which  hung  from  appellants'  poles 
over  the  street,  and  shocked  and  injured  the  appellee  with  its  elec- 
tric current  Macon  v.  Railway  Co,  (Ky.),  7  Am.  Electl.  Cas. 
630,  62  S.  W.  498.  The  n^ligence  of  appellants  consisted  in 
allowing  the  wire  to  remain  in  a  condition  dangerous  to  persons 
using  the  street.  Therefore  the  court  did  not  err  in  refusing  to 
allow  appellants  to  prove  that  the  wire  did  not  belong  to  them,  but 
was  owned  by  some  one  else,  if  the  property  of  any  one.  It  was  on 
the  poles  maintained  by  them,  and  in  position  and  condition  to  re- 
ceive a  dangerous  current  of  electricity  from  a  wire  they  did  own, 
and  injure  persons  passing  along  the  street.  This  condition  and 
position  they  knew,  or  by  the  exercise  of  ordinary  care  could  have 
known,  and  have  reasonably  anticipated  the  danger  to  the  public 
The  business  of  supplying  the  public  with  electricity,  for  lighting 
or  other  purposes,  involves  the  handling  of  a  highly  dangerous 
agent^  and  therefore  requires  a  corresponding  degree  of  care  on  the 
part  of  one  who  undertakes  it,  to  prevent  injury  to  persons  passing 
along  streets  where  his  wires  are  strimg.  *  And  one  who  lets  the  use 
of  a  structure,  e.  g.,  a  telephone  pole,  for  electric  wires  thereto,  is 
liable  for  defects  in  the  structure  by  which  electricity  is  caused  to 
escape  from  the  lessee's  wires,  injuring  third  persons.  Telegraph 
Co.  v.  Thorn,  5  Am.  Electl.  Cas.  283,  12  C.  C.  A.  104,  64  Fed. 
287.  In  the  case  cited  defendant's  broken  telegraph  wire,  which 
hung  to  the  groimd,  came  in  contact  with  a  third  party's  electric 
wire  on  the  same  pole,  and  a  shock  was  communicated  to  plaintiff 
from  the  latter  wire  through  defendant's  wire,  and  the  court  held 
the  defendant  liable. 

3.  By  special  charge  No.  1  appellants  asked  the  court  to  charge 
the  jury  as  follows :  "  There  being  no  testimony  in  this  case  that  the 
injury  to  the  plaintiff  was  proximately  caused  by  the  negligence  of 
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the  defendants,  you  are  therefore  instructed  to  return  a  verdict  for 
the  defendants."  The  refusal  of  the  court  to  give  the  instruction  is 
assigned  as  error.  In  connection  with  this,  we  are  asked  to  con- 
sider the  sixth  assignment,  which  complains  of  the  court's  refusal 
to  give  appellant's  fifth  special  charge,  which,  though  argumenta- 
tive, is  in  effect  the  same  as  the  first.  We  have  stated  in  our  preced- 
ing conclusions,  which  we  think  fully  waranted  by  the  evidence, 
the  agencies  and  means  by  which  appellee  was  injured.  From  the 
evidence  upon  which  our  conclusions  are  based,  we  cannot  perceive 
how  it  can  seriously  be  contended  that  appellant's  negligence  was 
not  the  proximate  cause  of  the  injuries  sustained  by  the  appellee. 
*'  The  proximate  cause  of  an  event  must  be  understood  to  be  that 
which,  in  a  natural  and  continuous  sequence,  unbroken  by  any 
new,  independent  cause,  produces  that  event,  and  without  which 
the  event  would  not  have  occurred."  Shear.  &  R.  Neg.,  5th  ed., 
sec.  26. 


''Where  there  is  negligence,  and  injury  flowing  from  it,  and  there  is  also 
an  intermediate  cause,  disconnected  from  the  negligence,  and  the  operation 
of  this  cause  produces  injury,  the  person  guilty  of  the  negligence  cannot  be  held 
responsible  for  the  injury.  The  inquiry  must  always  be  whether  there  was 
any  intermediate  cause  disconnected  from  the  primary  fault,  and  self-operant- 
ing,  which  produced  the  injury.  .  .  .  Intervening  agencies  sometimes  inter- 
rupt the  current  of  responsible  connection  between  negligent  acts  and  injuries, 
but  as  a  rule  these  agencies,  in  order  to  accomplish  such  result,  must  entirely 
supercede  the  original  culpable  a^t,  and  be  in  themselves  responsible  for  the  in- 
jury, and  it  must  be  of  such  a  character  that  they  could  not  have  foreseen 
or  anticipated  by  the  wrongdoer.  If  it  required  both  agencies  to  produce  the 
result,  or  if  boih  contributed  thereto  as  concurrent  forces,  the  presence  and 
assistance  of  one  will  not  exculpate  the  other,  because  it  would  still  be  the 
efficient  cause  of  the  injury.  The  intermediate  cause  must  supercede  the  orig- 
inal wrongful  act  or  omission,  and  be  sufficient  of  itself  to  stand  as  the  cause 
of  the  plaintiff's  injury,  to  relieve  the  original  wrongdoer  from  liability.  *  One 
of  the  most  valuable  of  the  criteria  furnished  us  by  the  authorities  is  to  ascer- 
tain whether  any  new  force  has  intervened  between  the  fact  accomplished  and 
the  alleged  cause.  If  a  new  force  or  power  has  intervened  of  itself  sufficient 
as  the  cause  o  fthe  misfortune,  the  other  must  be  considered  too  remote.' 
The  new  force  of  power  here  would  have  been  harmless  but  for  the  displaced 
wire,  and  the  fact  that  the  wire  took  on  a  new  force,  with  the  creation  of  which 
the  company  was  not  responsible,  yet  it  contributed  no  less  directly  to  the 
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injury  on  that  aooouni."    Ahertk  9.  Telegraph  Co,  (Or),  7  Am.  Eleetl  Ou. 
349,  33  Pac.  403,  36  Pac.  549,  22  U  R.  A.  640. 

The  following  quotation  from  the  opinion  on  motion  for  re- 
hearing shows  the  similarity  of  that  case  to  the  one  under  con- 
sideration : 

'*  The  suspended  telephone  wire,  while  it  was  charged  with  electricity  from 
contact  with  the  electric  wire,  was  not  less  dangerous  than  the  electric  wire 
itself  would  have  been,  similarly  suspended  as  to  the  street." 

Here  we  have  a  case  where  the  appellant  negligently  permitted 
an  uninsulated  wire  to  hang  from  their  poles  within  a  foot  or  two 
of  a  public  street.  They  negligently  permitted  the  wire  above  it, 
which  was  charged  with  electricity,  to  become  abraded  as  to  its 
insulation,  and  negligently  suffered  these  two  wires  to  become  and 
remain  connected  by  a  smaller  wire,  which  conveyed  the  dangerous 
current  of  electricity  to  the  hanging  wire,  thereby  endangering 
lives  of  persons  on  the  street.  Each  of  these  negligent  acts  con- 
curred and  caused  appellee's  injuries.  Had  it  not  be«i  for  coming 
in  contact  with  the  hanging  wire  it  would  not  have  occurred. 
Railway  Co.  v.  Sweeney  (Tex.  Civ.  App.),  36  S.  W.  800,  and 
cases  cited.  The  court  did  not  err  in  refusing  to  give  the  requested 
special  charges. 

The  charge  of  the  court  is  a  correct  enunciation  of  the  principles 
of  law  applicable  to  the  evidence,  and  none  of  the  assignments 
which  complain  of  it  is  well  taken.  Power  Co.  v.  Maxwell,  3  Tex. 
Ct  Rep.  328,  65  S.  W.  78;  Perham  v.  Electric  Co.  (Or.),  7  Am. 
Eleetl.  Cas.  487,  68  Pac  14,  40  L.  R  A.  800,  72  Am.  St  Rep. 
730;  Electric  Co.  v.  Simpson  (Colo.) y  5  Am.  Eleetl.  Cas.  278,  41 
Pac.  499,  31  Lw  R.  A.  566,  note,  and  immediately  succeeding  cases 
of  same  nature. 

'No  error  is  assigned  which  requires  a  reversal  of  the  judgment^ 
and  it  is  affirmed. 
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United  Staiea  Circuit  Court  of  Appeal^  First  Circuit. 

1.   IlVJUBT    TO    FEBSON    CAUSED    BT    CX>NTACT    WITH    LIVE    WIBE;    EVIDENOE    OF 
CONDITION   AFTBB  INJUBY. 

In  an  action  for  a  personal  injury  caused  by  the  plaintiff's  hand  coming 
in  contact  with  one  of  the  defendant's  wires  which  was  defectively  insulated, 
evidence  is  admissible  showing  the  height  of  the  wire  above  the  place  where 
the  plaintiff  was  walking,  five  or  ten  minutes  after  the  accident,  as  bearing 
upon  the  question  as  to  whether  or  not  the  wire  was  so  situated  as  to  un- 
reasonably and  carelessly  expose  the  plaintiff  to  danger. 

In  error  to  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts.  Decided  January  22,  1903;  reported  120  Fed. 
490. 

John  Lowell  and  James  A.  Lowell,  for  plaintiff  in  error. 
William  A.  Pew,  Jr.,  for  defendant  in  error. 

Opinion  by  Aldrigh^  District  Judge: 

In  this  case  the  plaintiff  was  injured  by  coming  in  contact  with 
an  electric  wire,  which  was  used  to  conduct  a  current  of  sufficient 
voltage  to  be  dangerous.  The  wire  entered  a  building  over  a  roof 
or  platform  to  which  there  was  a  door  opening,  and  through  which 
people  sometimes  passed.  The  wire  was  four  or  five  feet  above  the 
platform,  but  its  exact  height  was  in  controversy.  It  is  admitted 
that  the  insulation  about  the  wire  was  badly  defective,  and  that  the 
wire  had  been  suspended  over  this  platform  for  something  like 
twelve  years.  The  question  of  the  necessity  of  inspection,  and  the 
question  whether  the  defendant  was  lacking  in  due  care  in  not  dis- 
covering the  defective  condition,  were  questions  of  fact  for  the 
jury,  and  we  think  there  was  sufficient  evidence  to  entitle  the 
plaintiff  to  go  to  the  jury.  So  much  as  to  the  plaintiff's  first  as- 
signment of  error. 

The  remaining  assignment  relates  to  the  admission  of  the  state- 
ment of  Preston  O.  Wass  as  to  the  situation  of  the  wire  five  or  ten 
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minates  after  the  accident^  who  said  it  was  within  easy  reach.  The 
evidence  of  Wass  did  not  relate  to  the  condition  of  the  wire, — ^in 
other  words,  to  the  question  of  improper  insulatory  covering  which 
created  the  ccmditions  that  caused  the  injury, — but  to  the  question 
of  the  situation  or  height  of  the  wire ;  and  that  was  material  upon 
the  question  whether  or  not  it  was  so  situated  as  to  unreasonably 
and  carelessly  expose  the  plaintiff  to  danger.  Whether  it  was  so 
situated  that  a  woman's  hand  would  fall  upon  it  when  dropped 
from  her  head,  as  the  plaintiff  testified,  or  within  easy  reach,  as 
testified  by  Mr.  Wass,  is  perhaps  not  very  decisive  on  the  question 
whether  it  was  so  situated  as  to  unreasonably  expose  people  to 
danger.  However  that  may  be,  we  think  the  evidence  was  com- 
petent 

The  wire  in  question,  as  shown  by  the  exhibit,  was  a  one^i^th 
inch  copper  wire  of  firm  consistency.  It  is  a  matter  of  common 
understanding  that  the  strength  of  a  wire  of  such  size  and  consist- 
ency is  sufficient  to  withstand  the  strain  to  which  this  wire  was  sub- 
jected without  stretching.  There  is  no  evidence  that  the  wire  broke 
from  its  fastenings  at  the  ends  of  tiie  90-foot  stretch.  Indeed,  it  is 
admitted  that  it  did  not.  We  think  the  trial  court  might  have 
reasonably  inferred,  therefore,  tiiat  the  strain  to  which  the  wire 
was  subjected  would  not  have  materially  or  substantially  changed 
the  situation,  and  that  the  evidence,  therefore,  might  not  only  have 
been  admitted,  but  considered  by  the  jury.  We  make  no  question 
as  to  the  general  rule,  which  is  well  established,  that,  in  order  to 
make  statements  of  the  condition  of  the  thing  in  q:uestion  before  or 
after  the  injury  admissible  as  evidence,  it  must  be  shown  to  be  in 
the  same  condition  as  it  was  at  the  time  of  the  injury;  and  this 
rule  plainly  enough  results  from  the  fact  that  the  situation  or  con- 
dition at  the  particular  moment  is  the  decisive  question.  The  rule, 
however,  is  subject  to  many  qualifications.  Though  the  thing  is 
slightly  changed,  evidence  of  its  condition  before  and  after,  under 
certain  restrictions,  may  be  given  as  tending  to  show  the  condi- 
tion at  the  exact  time  of  the  injury.  It  must  not  be  remote,  how- 
ever, in  respect  to  time,  and  the  conditions  must  be  substantially 
the  same.    In  other  words,  if  evidence  is  offered  of  the  condition  at 
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a  time  before  or  after  the  aocidenty  the  circumstaiices  must  be  such 
as  to  show  that  its  then  conditioui  would  have  some  bearing  upon 
the  question  as  to  what  the  condition  was  at  the  time  of  the  acci- 
dent. Of  course,  if  there  was  a  substantial  or  radical  change,  it 
would  not  be  competent.  If  the  chauge  was  immaterial,  or  slight  in 
respect  to  displacement  or  the  situation,  it  would  still  have  some 
tendency  to  show  its  condition  when  it  caused  the  injury.  The  pre- 
siding judge  must  necessarily  pass  upon  the  question  of  remoteness, 
and  the  question  of  fact  whether  the  condition  is  the  same,  or  sub- 
stantially the  same,  as  at  the  moment  of  the  accident,  or  so  near 
the  condition  as  to  have  some  tendency  to  show  how  it  was  then. 
The  strain  to  which  the  wire  was  subjected  may  have  made  some 
slight  change  in  the  situation  of  the  wire,  but,  under  the  circum- 
stances described,  not  so  substantial  a  change,  in  our  opinion,  as  to 
render  the  evidence  incompetent 

The  only  dispute  in  argument  upon  the  exception  in  question 
was  whether  the  wire  was  something  like  four  or  something  like 
five  feet  high ;  and  we  think  under  the  circumstances  that  the  situa- 
tion of  the  wire  after  the  strain  would  be  evidence  for  the  jury, 
under  proper  explanations,  upon  the  question  of  its  condition  at  the 
time  of  the  accident  Of  course,  to  make  evidence  of  a  subsequent 
or  prior  condition  admissible,  the  situation  must  be  such  as  to 
justify  the  inference  that  the  then  condition  was  substantially  the 
same  as  at  the  time  of  the  accident  It  is  not  an  unusual  thing  in 
trials  for  the  judge,  acting  upon  an  inference,  at  one  stage  of  the 
trial  to  admit  evidence,  and  at  a  subsequent  stage  of  the  trial,  upon 
a  situation  which  shows  the  inference  to  be  not  well  founded,  to 
withdraw  the  evidence  from  the  jury,  with  instructions  not  to  con- 
sider it  Another  way  of  dealing  with  such  evidence,  not  unfa- 
miliar, where  the  question  whether  the  conditions  are  substantially 
the  same,  involves  a  serious  conflict  upon  the  evidence,  is  to  leave 
the  evidence  with  the  jury  provisionally,  under  instructions  that  it 
is  not  evidence,  and  should  not  be  considered  unless  the  jury  find 
the  condition  to  be  substantially  the  same  as  at  the  time  of  the 
injury. 
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In  many  cases  it  is  impossible  to  show  the  exact  condition  at  the 
exact  time  of  the  injury,  as,  for  instance,  where  the  person  is  killed. 
Under  such  circumstances,  the  question  whether  the  condition  at  a 
subsequent  time  is  the  same  is  necessarily  a  matter  of  inference, 
and  whether  it  is  so  nearly  or  so  substantially  the  same  as  to  have 
a  tendency  to  show  its  condition  at  the  time  of  the  injury  is  also 
necessarily  a  matter  of  inference.  A  slight  change  or  a  slight  dis* 
placement  would  not  necessarily  render  the  evidence  incompetent, 
but  the  change  would  call  for  proper  explanation  by  way  of  instruc- 
tions to  the  jury. 

The  cases  are  numerous  to  the  effect  that  if  there  has  been  no 
change,  or  if  the  change  is  slight  or  not  of  a  substantial  or  material 
character,  the  evidence  is  admissible.  In  this  view,  it  becomes 
largely  a  matter  of  discretion  for  the  court  to  determine  what  evi- 
dence shall  be  admitted ;  and,  as  said  in  a  note  to  1  Greenl.  £v.  sec. 
14t,  "  it  largely  depends  upon  the  thing,  and  the  facts  of  each  case 
must  control,  and  precedents  are  of  little  value."  In  the  case  at  bar 
the  wire  remained  on  its  attachments.  The  thing  was  there  in  all 
substantial  respects  the  same  as  before  the  pressure  was  put  upon 
it ;  and  the  question,  as  has  been  said,  would  not  be  whether  there 
had  been  any  slight  change,  but  whether  the  fair  inference  would 
be  that  the  change  had  been  so  substantial  as  to  render  the  evidence 
not  of  consequence  upon  the  question  of  the  condition  at  the  pre- 
cise moment  of  the  injury. 

In  this  case  the  presiding  judge,  acting  upon  the  idea  that  there 
might  have  been  some  displacement,  withdrew  the  evidence,  and 
twice  cautioned  the  jury  distinctly  and  emphatically  not  to  con- 
sider the  evidence  of  the  witness  in  question.  With  these  views, 
we  think  the  attitude  of  the  Circuit  Court  sufficiently  favorable  to 
the  plaintiff,  apd  the  exceptions  are  therefore  overruled. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs  for  the 
defendant  in  error. 
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Other  Cases  Relating  to  Injuries  Caused  by  Contact  with  Wires 

in  Streets  and  Highways. 

1.  Death  of  mule  eominc  in  eontaet  witk  live  wirei  oontribiitorj 
necUseiioe  of  driver. — ^The  case  of  Jones  v.  Finch,  128  Ala.  217,  29  So.  182, 
was  an  action  to  recover  for  the  death  of  a  mule  occasioned  by  contact  with 
a  telephone  wire  suspended  in  the  highway.    The  court  said : 

**  This  is  an  action  prosecuted  by  Finch  against  Jones  &  Hooks,  sounding  in 
damages,  for  the  alleged  destruction  of  a  mule  belonging  to  plaintiff  by  the 
defendants.  The  gist  of  the  action  is  that  defendants  negligently  diverted  an 
electric  current  from  a  trolley  wire  down  into  the  street  beneath  it,  and  into 
plaintiff's  mule,  passing  along  the  roadway,  causing  its  death.  The  quo  modo 
is  sufticiently  stated  in  the  complaint.  That  the  defendante  negligently  caused 
a  telephone  wire  to  fall  and  remain  across  the  trolley  wire,  hanging  down  into 
the  street,  where  it  would  come  into  contact  with  passing  animals,  charged 
with  the  deadly  electric  current  from  the  trolley,  and  that  this  telephone  wire 
so  charged  came  in  contact  with  the  plaintiff's  mule,  and  killed  it,  was  proved 
beyond  adverse  inference  by  uncontroverted  evidence.  That  the  driver  of  the 
mule  did  not  see  the  suspended  wire  until  it  came  in  contect  with  the  animal, 
and  felled  it  to  the  ground,  is  also  shown  by  undisputed  evidence.  On  this 
state  of  case,  the  negligence  of  the  defendante  was  an  efficient  proximate  cause 
of  the  result  complained  of,  and  it  is  of  no  consequence  that  the  negligence  of 
the  owner  of  the  trolley  wire  in  not  providing  fenders  against  the  telephone 
wire  wa»  a  conjunctive  cause  of  the  disaster.  And  the  driver  having  a  right 
to  assume  that  the  way  was  free  from  such  dangerous  obstruction,  and  not  be- 
coming aware  of  its  presence  before  the  animal  was  stricken,  is  not  chargeable 
with  contributory  negligence.  The  trial  courts  therefore,  properly  overruled 
the  demurrer  to  the  amended  complaint,  susteined  the  demurrer  to  the  plea  by 
which  it  was  sought  to  set  up  contributory  negligence,  and  gave  the  affirm- 
ative charge,  with  hypothesis,  for  the  plaintiff.  MoKay  v.  Telegra/ph  Co,,  6 
Am.  Electl.  Cas.  223,  111  Ala.  337,  19  South.  695,  31  L.  R.  A.  689;  Quail  v. 
Telephone  Co.,  6  Am.  Electl.  Cas.  303,  34  N.  Y.  Supp.  470,  Crosw.  Electricity, 
sees.  248,  249." 

2.  Degree  of  eare  to  be  ezerolaed  by  a  street  railway  eom- 
paay  where  a  trolley  line  has  broken  and  fallen  in  street. — 
In  the  case  of  lUedl  v.  Wilmington  and  N.  C.  Eleo.  Ry.  Co,.  3  Penn.  (Del.) 
467,  53  Atl.  338,  it  appeared  that  a  guy  wire  supporting  an  electric  trolley 
line  had  fallen  and  become  charged  with  electricity.  The  plaintiff's  intestate 
while  walking  along  the  highway  came  in  contect  with  such  wire  and  was 
killed.  The  defendant  company  had  notice  of  the  broken  wire  and  permitted 
it  to  remain  in  the  condition  it  was  in  at  the  time  of  the  accident  for  several 
hours.  It  was  h^ld  that  the  defendant  was  bound  under  such  circumstences 
to  exercise  such  care  to  prevent  injury  as  a  reasonably  prudent  man  would 
exercise  under  such  circumstences,  considering  the  dangerous  character  of 

VOL.  VIII — 32 


498  American  Elkctrical  Cases.  [vol.  8 


Gloucester  Electric  Co.  v.  Kankas. 


the  wire,  the  existing  conditions,  and  the  surrounding  circumstances;  that  a 
traveler  on  a  highway  is  entitled  to  assume  that  it  is  reasonably  safe,  and, 
while  required  to  use  reasonable  care  and  caution  to  avoid  danger,  is  not  re- 
quired to  search  for  obstructions  and  dangers  therein;  that  where  the  prox- 
imate cause  of  the  death  of  the  plaintiff's  intestate  was  the  defendant's  neg- 
ligence in  permitting  a  guy  wire  to  fall  into  a  street  and  become  charged  with 
electricity,  it  was  immaterial  that  the  negligence  of  some  third  person  may 
have  contributed  to  the  accident. 

3.  Varimnoe  betn^een  doelamtioii  and  proof. — ^The  case  of  Cum- 
berland Telegraph  d  Telephone  Co,  v.  Hunt,  108  Tenn.  697,  69  S.  W. 
729,  was  an  action  for  damages  for  personal  injuries  caused  by  coming 
in  contact  with  the  wires  of  the  defendant  on  a  city  street.  The 
error  assigned  was  that  there  was  a  complete  variance  between  the  declara- 
tion and  the  proof  as  to  the  acts  of  negligence  of  the  company  which  caused 
the  injury.  It  was  insisted  that  the  declaration  charged  that  the  wires  were 
down  in  the  streets  because  of  the  defective  and  rotten  condition  of  the  poles, 
while  by  the  proof  it  was  shown  that  the  wires  were  down  because  of  a  storm 
wihich  had  blown  down  the  poles,  detached  the  wires  and  thrown  trees  and 
abstructions  across  them.     The  court  said: 

"The  gravamen  of  the  charge  in  the  declaration  is  the  rotten  and  unsafe 
ctondition  of  the  poles  and  fastenings,  and  nothing  is  said  in  either  of  the 
counts  about  a  storm  causing  the  falling  of  the  wires.  But  there  are  in  the 
declaration— especially  in  the  third  and  fourth  counts — ^very  specific  charges 
that  the  company  allowed  its  wires  to  remain  down  in  the  streets  in  a  danger- 
ous condition  for  an 'unreasonable  length  of  tiem,  and  with  knowledge  of  this 
danger.  There  is  some  evidence  of  defective  and  unsafe  poles  along  the  streets 
and  near  the  place  of  this  injury,  and,  if  the  declaration  should  be  strictly 
confined  to  damage  resulting  from  the  use  of  defective  and  unsafe  poles  as 
the  reason  for  the  falling  of  the  wires,  there  is  evidence  enbugh  in  the  record, 
under  the  rule,  to  support  the  verdict  and  judgment.  But  we  are'  of  opinion 
that  the  declaration  (especially  in  the  third  and  fourth  counts)  sets  oui  two 
causes  of  action,  or  two  features  of  negligence— one  the  use  of  defective  poles, 
and  the  other  the  allowing  wires  to  remain  down  in  the  streets  an  unreasonable 
length  of  lime —  and  the  two  grounds  of  negligence  may  be  considered  as 
separately  alleged.  That  is,  the  all^^ation  charging  that  the  wires  were  down 
an  unreasonable  length  of  time  can,  under  the  wording  of  the  declaration,  be 
considered  as  the  act  of  negligence  for  which  damages  are  sought,  irrespective 
of  the  reasons  which  caused  the  wires  to  be  down ;  and  upon  this  feature  of  the 
case  there  is  ample  evidence  to  sustain  the  finding  of  the  jury  and  judgment  of 
the  court.  We  are  of  opinion  therefore  that  there  is  not  a  fatal  variance  be- 
tween the  declaration  and  proof,  and  there  is  ample  evidence  to  sustain  the 
verdict  and  judgment^  and  it  is  affirmed,  with  costs." 
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Lexington  Rt.  Co.  v.  Fain's  Admb. 

Keniuoky;  Court  of  Appeals. 

1.  INJITBT  to  person  BT  contact  with  pulley  WIBE  used  in  hoisting  ABO 

lAMPS. — ^The  plaintiff's  intestate  was  killed  by  an  electric  shock  re- 
ceived from  contact  with  a  pulley  wire  used  in  lowering  and  hoisting  an 
arc  lamp.  The  pulley  wire  was  not  insulated  and,  combing  in  contact 
with  the  feed  wire  of  the  electric  lamp,  had  become  dangerously  charged 
with  electricity.  The  pulley  wire  at  the  point  where  it  was  attached 
to  the  reel  was  within  four  and  one-half  feet  of  the  ground,  and,  there- 
fore, convenient  to  the  touch  of  a  man  or  boy.  It  was  held  sufficient 
to  establish  negligence  upon  the  part  of  the  defendant. 

2.  Dutt  to  pbevent  accidents. — Those  who  manufacture  or  use  electricty 

for  private  advantage  must  do  so  at  their  peril ;  the  only  way  to  prevent 
accidents  where  a  deadly  current  is  used  is  to  have  perfect  protection  at 
those  points  where  people  are  likely  to  come  in  contact  with  it. 

3.  Contbibutobt    negligence. —  Where   a   boy    inadvertently   or    purposely 

touches  a  deadly  electric  wire  within  easy  reach,  without  knowledge  of 
the  danger,  he  is  not  guilty  of  contributory  negligence;  as  to  whether 
or  not  imder  the  facts  in  this  case  the  plaintiff  was  guilty  of  negligence  is 
for  the  jury  to  decide. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
January  28, 1903 ;  reported  24  Ky.  L.  Eep.  1334,  71  S.  W.  628. 

B.  C.  Stall,  Morton  &  DameU,  and  Breckinridge  &  Shelby,  for 
appellant 

AUen  £  Duncan,  for  appellee. 

Opinion  by  Sbttlb,  J. : 

One  Eastin  Fain,  a  boy  14  years  of  age,  was  killed  in  the  city  of 
Lexington,  December  18, 1899,  by  an  electric  shock  received  from 
one  of  the  wires  of  appellant.  His  father,  the  appellee,  A.  J.  Fain, 
having  qualified  as  administrator  of  his  estate,  brought  suit  against 
appellant  in  the  Fayette  Circuit  Court,  and  upon  the  trial  recov- 
ered a  verdict  and  judgment  for  $4,500.    A  new  trial  was  refused 
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bj  the  lower  court,  and  appellant  asks  a  reversal  of  that  judgment 
by  this  court. 

It  appears  from  the  record  that  appellant,  at  the  data  mentioned, 
was  operating  an  electric  light  plant  in  Lexington,  and  furnishing 
electric  light  to  the  city  by  means  of  arc  lamps  located  at  various 
places  therein.  One  of  the  arc  lamps  was  suspended  over  the  center 
of  the  intersection  of  Chestnut  and  Sixth  streets,  and  was  attached 
to  a  wire  rope  strung  between  two  poles ;  one  erected  on  the  south- 
west corner  of  Sixth  and  Chestnut  streets,  and  the  other  on  the  cor- 
ner diagonally  opposite.  To  this  wire,  called  the  "  span  wire," 
was  fastened  a  pulley  wire,  which  ran  from  the  top  of  the  arc  lamp, 
then  passed  through  a  pulley  fastened  to  the  suspension  wire  at  the 
center  of  the  street,  thence  to  a  pole  situated  on  the  southwest  cor- 
ner of  Chestnut  and  Sixth  streets,  there  through  another  pulley  ai 
the  side  of  the  pole,  thence  down  the  street  side  of  the  pole  to  a  reel, 
which  was  located  on  the  side  of  the  pole  about  four  feet  six  inches 
from  the  ground.  To  this  reel  the  pulley  wire  was  attached,  and  by 
means  of  the  reel  the  pulley  wire  was  wound  and  unwound,  and  the 
arc  lamp  raised  and  lowered.  The  pole  to  which  the  reel  and 
pulley  wire  were  thus  attached  was  in  the  pavement  or  sidewalk, 
about  30  inches  inside  of  the  curb  intersection  of  the  sidewalk  of 
the  streets.  The  main  wire  connected  with  the  power  house,  and 
over  which  the  electric  current  is  conveyed,  runs  along  the  east  side 
of  Chestnut  street  Two  wires  make  connection  with  the  main 
wire  at  the  pole  located  on  the  northeast  corner  of  Sixth  and  Chest- 
nut streets,  and  these  two  wires,  passing  diagonally  across  Chestnut 
street  in  manner  as  the  span  wire,  were  attached  to  the  pole  on  the 
southwest  comer  of  said  streets,  and  thence  taken  back  and  con- 
nected with  the  lamp.  These  wires,  called  "  feed  wires,"  conduct 
the  electric  current  through  the  lamp,  and  produce  illumination  at 
the  carbon  points.  The  span  and  pulley  wires  are  between  the 
feed  wires,  and  a  few  inches  apart  from  the  feed  wires  at  a  point 
where  attached  to  the  pole,  and  even  closer  at  other  points.  It  is 
alleged  in  the  petition,  and,  we  think,  conclusively  established  by 
the  evidence,  that  on  the  date  named,  and  for  some  time  prioif 
thereto,  the  appellant  negligently  permitted  the  pulley  wire  men- 
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tioned  to  be  and  remain  without  any  or  proper  insulation,  and  to 
become  at  frequent  intervals^  if  not  continuously,  heavily  and 
dangerously  charged  with  electricity.  While  passing  along  Chest- 
nut street  about  7  o'clock  in  the  evening,  and  evidently  without 
knowing  that  the  pulley  wire  was  charged,  or  likely  to  become 
charged,  with  electicity,  appellee's  intestate  touched  or  took  hold  of 
it  with  his  hand,  whereby  he  received  the  charge  of  electricity 
which  caused  his  death.  The  intestate  was  in  company  with 
his  brother,  Elmore,  at  the  time  of  the  catastrophe,  who  was  a  year 
or  more  his  junior  in  point  of  age.  The  brothers  were  on  their  way 
to  a  temperance  lodge  not  far  from  their  home.  In  his  testimony 
given  on  the  trial,  Elmore  said,  in  reference  to  what  happened  to 
his  brother :  "  We  got  to  Chestnut  street,  and  the  light  wasn't 
burning,  and  my  brother  said  it  was  mighty  dark  along  here. 
That  light  wasn't  burning.  We  went  on  down  the  street.  I 
went  on  the  right  side  and  he  went  on  the  left  side  (of  the 
pole),  and  as  he  got  to  the  pole  he  caught  hold  of  the  wire,  and,  as 
soon  as  he  touched  it,  it  got  to  dangling  and  throwing  him  around, 
and  directly  threw  him  out  in  the  street  about  six  or  eight  feet." 
The  question  was  then  asked  the  witness,  "  Did  he  shake  the  wire 
himself  ?"  to  which  he  replied,  "  No,  sir."  The  contention  of  ap- 
pellant's counsel  seems  to  be  that  Eastin  Fain  deliberately  pulled 
and  jerked  the  pulley  wire,  and  that  his  death  was  caused  by  the 
pulley  wire  being  thus  forced  into  contact  with  one  of  the  feed 
wires  at  a  point  where  the  insulation  was  defective.  In  support  of 
this  contention  the  testimony  of  Robert  Clardy  is  cited,  who  testi- 
fied to  having  seen  two  or  three  flashes  at  the  lamp,  appearing  be- 
fore the  flame  came  out  on  the  wire  between  the  lamp  and  the  pul- 
ley. Clardy's  wife  and  the  negro  Reuben  Edwards  testified  in 
some  sort  to  the  same  eflFect,  but  the  reliability  of  this  testimony  is 
by  no  means  conclusive.  On  the  other  hand,  Elmore  Fain,  who  is 
an  intelligent  boy,  and  the  only  eye-witness  in  position  to  know 
and  speak  as  to  the  conduct  of  Easton  Fain,  testifies  that  the  in- 
stant his  brother  took  hold  of  the  wire  his  body  began  to  dangle, 
and  was  jerked  from  side  to  side  of  the  pole,  and  finally  cast  into 
the  street.    No  other  witness  claims  to  have  seen  Eastin  Fain  at 
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the  time,  except  the  negro  Edwards,  and  according  to  his  admission 
upon  cross-examination  the  pole  was  between  him  and  the  boy. 
So  what  he  says,  and  what  was  said  by  Clardy  and  wife,  in  r^ard 
to  the  disturbance  of  the  wires  and  flashes  at  the  lamp,  is  explained 
by  what  was  said  by  Elmore  Fain,  and  is  consistent  with  the  theory 
that  Eastin  Fain  was  being  jerked  by  the  wire,  rather  than  that  he 
was  jerking  it.  In  the  light  of  the  evidence  there  were  but  two 
ways  by  which  the  current  could  be  communicated  to  the  pulley 
wire, — either  by  coming  in  contact  with  one  of  the  feed  wires,  or 
by  receiving  it  directly  from  the  lamp.  The  insulation  of  the  feed 
wire,  according  to  tiie  evidence,  was  manifestly  imperfect.  The 
night  was  dark,  the  weather  wet  and  blustering.  The  jury  doubt- 
less believed,  and  were  warranted  by  the  evidence  in  finding,  that 
the  pulley  wire  met  the  pole  within  a  few  inches  of  the  feed  wire ; 
that  such  nearness  was  a  faulty  and  dangerous  construction ;  that 
the  insulation  of  the  feed  wire  was  imperfect  and  defective ;  and 
that  these  wires  contained  so  much  slack  that  in  stormy  or  windy 
weather  they  were  blown  against  the  pulley  wire,  thereby  permit- 
ting the  escape  of  the  electricity  when  the  wire  came  in  contact 
with  anything  furnishing  a  ground  connection,  which  connection 
was  provided  when  Eastin  Fain  took  hold  of  the  pulley  wire.  It 
is  not  unusual  for  persons  of  mature  age  and  judgment,  when 
standing  near  a  tree  or  post,  to  lean  against  it ;  nor  is  it  unnatural 
for  a  boy  to  touch  any  object  that  he  may  pass  in  walking  along  a 
street  or  sidewalk.  The  pulley  wire,  when  it  was  attached  to  the 
reel,  was  within  4  1-2  feet  of  the  ground,  and  therefore  convenient 
to  the  touch  of  man  or  boy ;  and,  there  being  nothing  in  its  appear- 
ance to  excite  alarm  or  suspicion,  it  is  hardly  probable  that  a  boy 
would  know  its  dangerous  character  or  appreciate  the  necessity  of 
avoiding  contact  with  it  in  passing.  We  think  it  a  self-evident 
proposition  that  it  was  the  duty  of  appellant,  in  using  the  streets 
of  the  city  of  Lexington,  by  permission  of  the  municipal  authori- 
ties, for  purposes  of  private  gain,  to  so  conduct  its  business  as  not 
to  injure  persons  passing  along  such  streets,  and  to  keep  the  high- 
ways occupied  by  their  apparatus  in  substantially  the  same  condi- 
tion as  to  convenience  and  safety  as  they  were  in  before  such  occu- 
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pancy.  The  law  applicable  to  this  case  has  been  well  settled  in 
Kentucky  in  the  several  cases  that  have  been  brought  to  this  court 
for  final  adjudication.  It  is,  that  those  who  manufacture  or  use 
electricity  for  private  advantage  must  do  so  at  their  peril^  and  thQ 
only  way  to  prevent  accidents  where  a  deadly  current  is  used  is  to 
have  perfect  protection  at  those  points  where  people  are  likely  to 
come  in  contact  with  it.  McLoughlin  v.  Light  Co.,  6  Am.  ElectL 
Cas.  256,  37  S.  W.  861,  34  Lw  R.  A.  812 ;  Schweitzer  s  Adm'r  v. 
Electric  Co.,  7  Am.  Electl.  Cas.  671,  52  S.  W.  830;  Thomas' 
Adm'g  V.  Oas  Co.,  7  Am.  Electl.  Cas.  588,  66  S.  W.  398 ;  Macon  v. 
Railway  Co.,  7  Am.  Electl.  Cas.  630,  62  S.  W.  496. 

It  is  not  deemed  necessary  to  discuss  in  detail  the  instructions 
given  in  this  case  by  the  lower  court.  In  so  far  as  they  attempt  to 
set  forth  the  degree  of  care  required  of  appellant,  they  were  more 
favorable  to  it  than  the  law  and  evidence  authorized,  for  they,  in 
substance,  told  the  jury  that  appellant  was  only  required  to  usq 
such  means  as  would  prevent  the  escape  of  the  current;  instead  of 
which  they  should  have  been  instructed  that  it  was  appellant's  duty 
to  know  the  condition  of  the  wire,  and  to  use  the  utmost  care  to 
keep  it  safely  protected  by  proper  insulation  in  order  that  those  ex- 
posed  to  likelihood  of  contact  with  it  might  escape  injury.  The 
instruction  as  to  contributory  negligence  complained  of  by  appel- 
lant was  certainly  as  favorable  to  it  as  the  law  allowed,  as  by  it  the 
jury  were  told  that : 

"If  said  Fain  purposely  took  hold  of  said  pully  wire,  and  by  so  doing 
caused  it,  or  any  wire,  to  come  in  contact  with  another  wire  charged  with  an 
electric  current,  this  was  negligence  on  the  part  of  said  Fain." 

The  Supreme  Court  of  North  Carolina,  in  Hayrues  v.  Oas  Co.,  6 
Am.  Electl.  Cas.  264,  114  N.  C.  203,  19  S.  E.  344,  26  L.  R  A. 
810,  41  Am.  St.  Eep.  786,  which  was  an  action  to  recover  damages 
for  the  death  of  a  10-year-old  boy  by  coming  in  contact  with  a  live 
electric  wire  on  the  ground,  said : 

"A  child  is  held  to  such  care  and  prudence  as  is  usual  among  children  of 
his  age  and  capacity.  The  defendant  contends  that  the  deceased  was  ten  years 
of  age;  a  very  healthy,  intelligent,  moral  and  industrious  boy.  Let  us  as- 
sume this  to  be  true.    As  he  returned  to  his  home  the  morning  of  his  death. 
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passing  along  the  streets  of  the  city,  he  was  trespassing  on  no  one's  property. 
He  was  walking  where  he  had  a  right  to  walk,  not  by  mere  permission  or 
invitation,  but  because  he,  as  one  of  the  public,  had  an  absolute  right  so  to 
do.  The  wire  was  on  the  sidewalk.  Only  one  witness  saw  him  when  lie  took 
hold  of  the  wire,  and  the  wire  threw  him  in  the  ditch.'  That  witness  testified 
that  *  He  did  not  have  to  reach  for  it.  He  just  reached  out  his  hand  and 
took  it.  He  did  not  have  to  stoop.'  No  witness  testified  that  there  was  any- 
thing from  which  even  an  adult  could  have  inferred  that  this  wire  was  carry- 
ing a  deadly  current  of  electricity,  or,  indeed,  any  current  at  all.  .  .  . 
We  should  be  very  loath  to  declare  an  adult  guilty  of  negligence  for  grasping 
a  wire  such  as  this  one  under  circumstances  such  as  the  defendant  contends 
surround  the  deceased.  We  certainly  cannot  declare  that  this  boy,  whose 
conduct  must  be  judged  with  due  regard  for  his  boyish  nature  and  habits, 
negligently  caused  his  own  death.  The  instruction  that  'upon  the  evidence 
the  plaintilTs  intestate  was  not  guilly  of  contributory  negligence'  should 
have  been  given.". 

It  is  rare,  indeed,  that  two  cases  can  be  found  the  facts  of  which 
are  so  nearly  alike  as  in  the  case  before  us  and  the  North  Carolina 
case,  supra.  The  boy  Fain  was,  when  killed,  traveling  on  the  side- 
walk, where  he  had  a  right  to  be.  The  deadly  wire  was  in  easy 
reach.  He,  boylike,  inadvertently  or  purposely  touched  or  took 
hold  of  it,  without  knowing  of  the  danger  of  so  doing,  as  there  was 
nothing  in  its  appearance  to  give  him  warning  of  the  presence  of 
the  mysterious  and  deadly  current  with  which  it  was  charged. 
Under  such  circumstances  it  may  be  doubted  whether  there  was 
any  proof  of  contributory  negligence  to  go  to  the  jury;  but  the 
question  of  whether  he  was  guilty  of  negligence  in  thus  taking  hold 
of  the  wire  was  properly  submitted  to  the  jury  by  the  instructions 
of  the  lower  court,  and  we  think  the  conclusion  of  the  jury  that  he 
was  not  guilty  of  such  negligence  is  fully  sustained  by  the  evidence. 
We  do  not  approve  of  some  of  the  phraseology  of  the  instruction  as 
to  compensatory  damages  given  by  the  lower  court,  but,  as  the  ver- 
dict allows  only  reasonable  compensation  to  the  decedent's  estate 
for  the  loss  of  his  life,  and  it  is  manifestly  evident  that  the  jury 
were  uninfluenced  by  passion  or  prejudice  in  fixing  the  amount 
thereof,  we  are  convinced  that  appellant  was  not  prejudiced,  nor  its 
substantial  rights  injured  by  the  giving  of  the  instruction. 

Being  of  the  further  opinion  that  the  lower  court  did  not  err  to 
the  appellant's  prejudice  in  the  giving  or  refusing  of  instructions 
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nor  in  refusing  it  a  new  trial,  the  judgment  is  affirmed,  with  dam- 
ages. 

Perfeot    iamlatioii    at    places    of   probable    eontaot. — It    is    the 

duty  of  a  company  maintaining  and  using  in  its  wires  a  deadly 
current  of  electricity  to  furnish  perfect  protection  at  those  points  where 
people  are  liable  to  come  in  contact  with  the  wires.  OveraU  v,  Louisville  Eleo. 
L.  Co.,  7  Am.  Electl  Gas.  521,  21  Ky.  Ll  Rep.  SS6,  64  A.  S.  1102.  In  this 
case  the  court  said :  "Electricity  is  the  most  powerful  and  dangerous  element 
known  to  science.  It  cannot  be  seen,  and  it  is  as  silent  as  it  is  deadly,  and  it 
follows  that  those  who  manufacture  and  use  it  for  private  advantage  must  do 
so  at  their  peril.  The  only  way  to  prevent  accidents  where  a  deadly  current  is 
used  is  to  have  perfect  protection  at  those  points  where  people  are  liable  to 
come  in  contact  with  it.  To  instruct  the  jury  that  Mt  was  the  duty  of  the 
defendant  to  observe  the  highest  degree  of  care  and  skill  usually  exercised  by 
pru4ent  persons  engaged  in  the  same  or  similar  business,  to  keep  its  wires 
so  insulated  as  to  be  «'easonably  safe  and  free  from  danger  to  persons  who 
might  come  into  contact  with  them'  was  not  sufficient.  The  law  requires  at 
those  points  where  such  contact  is  likely  to  take  place,  perfect  protection 
from  this  unseen  and  terrible  power."  See  also  Schweiteefa  AdtMr,  v.  Electric 
Co.,  7  Am.  Electl.  Cas.  571,  21  Ky.  I*  Rep.  608,  52  S.  W.  830. 

The  rule,  as  stated  by  Mr.  Joyce  (Joyce  on  Electric  Law,  fi  445)  is  as  fol- 
lows: ''A  company  maintaining  electrical  wires  over  which  a  high  voltage  of 
electricity  if  conveyed,  rendering  them  highly  dangerous  to  others,  is  under  the 
duty  of  using  the  necessary  care  and  prudence  at  places  where  others  may  have 
the  right  to  go,  either  for  work,  business  or  pleasure,  to  prevent  injury.  It 
is  {lie  duty  of  the  company  under  such  conditions,  to  keep  the  wires  perfectly 
insulated,  and  it  must  exercise  the  utmost  care  to  maintain  them  in  this 
condition  at  such  places." 

Latent  defects  In  insulation. — It  frequently  happens  that  fromt  the  ap- 
pearance of  an  electric  wire  a  man  of  ordinary  intelligence  cannot  distinguish 
whether  the  wire  is  dead  or  live,  or  whether  it  has  been  properly  insulated. 
If  the  defects  in  the  insulation  are  latent  and  not  discernable,  a  person  who 
comes  in  contact  with  such  wire  is  not  guilty  of  contributory  negligence. 
Clemenia  v,  Louiaia/na  Elec,  L,  Co,,  4  Am.  Electl.  Cas.  381,  44  La.  Ann.  692, 
11  So.  51.  One  who  touches  an  electric  wire  where  the  insulating  material  is 
worn  off  cannot  be  adjudged  guilty  of  negligence  as  a  matter  of  law  where 
it  appears  that  he  did  not  know  that  the  wire  was  charged,  nor  think  it  was 
an  electric  wire.  Oriffin  v.  United  Elec,  Co,,  164  Mass.  492,  41  N.  E.  675,  49 
Am.  St.  Rep.  477.  And  one  who  has  no  knowledge  of  the  fact  that  an  electric 
wire  being  wet  destroys  the  insulation  for  the  time,  is  not  guilty  of  con- 
tributory negligence  in  grasping  such  wire  with  his  hand  when  he  comes  in 
contact  with  it.  Oira/udi  v.  Electric  Imp.  Co.,  5  Am.  Electl.  Cas.  318,  107 
Cal.  120,  40  Pac   108,  48  Am.  St.  Rep.  114. 
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Lutolf  v.  United  Electbig  Lioht  Co. 

Ma9aacihu9eiiB;  Supreme  Judicial  Court, 

1.  Death  of  pbdestbian  caused  bt  electric  shock  whilb  btandiro  neab 

ELBCTBic  LIGHT  POLE. — ^The  plaintiff's  husband  was  killed  while  upon  the 
sidewalk  of  a  public  street  by  means  of  an  electric  shock  received  when 
he  was  near  an  electric  light  pole  which  supported  a  lighted  street  lamp, 
and  at  a  time  when  the  current  which  fed  the  lamp  was  causing  abnormal 
nwnifestations  upon  the  pole  and  the  apparatus  attached  to  it.  It 
appeared  that  the  defendant  employed  men  who  twice  each  night  drove 
past  each  street  lamp,  and  while  so  passing  looked  to  see  whether  the 
lamp  was  burning  properly,  and  if  so,  passed  on  without  stopping,  and 
that  one  of  these  men  had  so  driven  past  the  place  of  the  accident  on 
the  previous  night  and  had  then  observed  nothing  unusual  or  out  of  the 
regular  order.  The  negligence  on  the  part  of  the  company  was  held  to 
turn  upon  the  question  whether  the  system  of  inspection  was  all  that 
due  care  required  of  it  under  the  circumstances;  and  that  under  the 
existing  conditions  the  care  which  such  a  company  should  exercise  in  the 
oversight  of  its  apparatus  for  the  purpose  of  promptly  discovering  de- 
fects is  within  the  proper  province  of  the  jury. 

2.  Gross  negligence  of  employees  of  electric  light  company. — ^When  the 

servant  of  the  defendant  company,  in  charge  of  its  power  house,  was  in- 
formed that  the  electric  light  pole  was  on  fire  and  that  one  of  the  wires 
was  down  at  that  place,  and  he  did  not  at  the  time  of  receiving  such 
information  turn  off  the  current  as  he  had  the  means  and  authority  to 
do;  and  when  an  inspector  directed  in  response  to  such  information  to 
visit  and  inspect  the  electric  light  pole  and  the  lamp,  did  not  arrive  at 
the  place  within  a  reasonable  time  thereafter,  the  jury  could  properly 
find  that  there  was  gross  negligence  on  the  part  of  the  defendant's 
servants. 

Exceptions  brought  by  defendant  from  judgment  for  plaintiff. 
Decided  June  19,  1903 ;  reported  67  N.  E.  1026. 

The  court  refused  the  following  resquests  for  rulings  on  behalf  of  the  de- 
fendant: (4)  There  is  no  sufficient  evidence  that  the  plaintiff's  intestate 
was  exercising  due  diligence  at  the  time  of  his  death.  (5)  There  is  no  evi- 
dence that  it  was  any  part  of  the  duty  of  plaintiff's  intestate  or  that  he  was 
under  any  obligation  to  examine  into  the  condition  of  the  pole,  but,  on  the 
contrary,  he  voluntarily  exposed  himself  to  danger,  of  which  he  had  been 
amply  warned  and  which  he  had  full  opportunity  to  avoid,  and  the  plaintiff 
cannot  recover.  (6)  Upon  all  the  evidence  in  the  case,  the  plaintiff's  intestate 
having  been  warned  to  keep  away  from  the  pole,  and  having  persisted  in 
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approaching  and  examining  it,  such  act  on  his  part  was  negligent  whether  he 
knew  the  precise  nature  of  the  danger  or  not,  and  contributed  to  the  injury, 
and  the  plaintiff  cannot  recover. 

J.  B.  Carroll  and  W.  H.  McClintocJc,  for  plaintiff. 
W.  8.  Robinson,  for  defendant. 

Opinion  by  Babkeb,  J. : 

The  action  is  a  statutory  one  for  causing  the  death  of  the  plain- 
tiff's husband.  The  briefs  of  both  parties  assume  that  he  was 
killed  while  upon  the  sidewalk  of  a  public  street,  and  by  means  of 
an  electric  shock  received  when  he  was  near  an  electric  light  pole 
which  supported  a  lighted  street  lamp,  and  at  a  time  when  the  cur- 
rent which  fed  the  lamp  was  causing  abnormal  manifestations 
upon  the  pole  and  the  apparatus  attached  to  it. 

The  exceptions  taken  at  the  jury  trial  are  to  the  refusal  to  give 
seven  requests,  and  to  "  the  instructions  given  not  in  harmony  with 
said  requests."  The  bill  sets  out  over  sixteen  pages  of  the  charge, 
and  has  no  statement  of  any  specific  objection  to  any  instruction 
contained  in  it.  The  first  request  was  that  upon  all  the  evidence 
the  plaintiff  was  not  entitled  to  recover.  The  second,  third  and 
seventh  were  addressed  to  the  question  of  the  defendant's  negli- 
gence, or  that  of  the  gross  negligence  of  its  servants.  The  fourth, 
fifth  and  sixth  related  to  the  question  of  the  due  care  or  negli- 
gence of  the  person  killed.  After  the  verdict  the  defendant  filed  a 
motion  for  a  new  trial  because  the  verdict  was  against  the  evidence 
and  the  weight  of  the  evidence  and  because  the  damages  were  ex- 
cessive. After  the  filing  of  the  motion,  the  judge  who  presided 
at  the  trial  died,  and,  the  motion  having  been  heard  and  overruled 
by  another  judge,  the  defendant  excepted  to  the  disallowance  of 
the  motion  by  that  judge. 

No  argument  outside  of  those  addressed  to  the  exceptions  to  the 
refusal  to  give  the  other  requests  has  been  made  in  support  of  the 
exception  to  the  refusal  to  give  the  first  request,  and  we  overrule 
that  exception,  for  the  reasons  to  be  stated  in  connection  with  our 
decision  as  to  the  exceptions  to  the  other  requests. 
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Upon  the  question  of  negligence  upon  the  part  of  the  defendant 
corporation  itself,  as  distinguished  from  that  of  its  servants  or 
employees,  the  evidence  tended  to  show  that  the  pole  and  its  appli- 
ances had  heen  installed  for  three  years  or  more,  and  were  part 
of  one  circuit  of  street  lamps  in  a  system  of  such  circuits  by  means 
of  which  the  defendant  lighted  the  streets  of  Springfield.  That 
these  street  lamps  were  fed  by  electricity,  distributed  sometimes 
from  the  defendant's  power  house  in  the  city,  and  sometimes  from 
a  mill  at  Indian  Orchard.  That,  when  the  lamps  were  giving 
light,  the  parts  of  the  system  in  the  streets  carried  a  dangerous 
electric  current.  That  defects  in  insulation  of  wires,  or  defects 
in  the  poles  or  other  parts  of  the  apparatus  in  the  streets,  might 
make  the  defendant's  structures  in  the  streets  dangerous  to  per- 
sons who  might  be  there.  That  the  defendant  employed  men  who 
twice  every  night  drove  past  each  street  lamp,  and,  while  so  pass- 
ing, looked  to  see  whether  the  lamp  was  burning  properly,  and,  if 
so,  passed  on  without  stopping,  and  that  one  of  these  men  had  so 
driven  past  the  place  of  the  accident  on  the  previous  night,  and 
had  then  observed  nothing  unusual  or  out  of  the  regular  order. 
That  the  defendant  also  employed  another  set  of  men,  called 
"  trimmers,"  who  went  to  each  lamp  once  in  nine  days,  lowered 
the  lamp,  cleaned  the  globes  and  renewed  the  carbons,  and  re- 
placed the  lamps;  and  that  it  was  the  duty  of  these  men  at  the 
same  time  to  look  things  over  and  see  that  there  was  nothing  out 
of  the  way  with  the  lamp  or  its  apparatus  or  connections ;  and  that 
the  trimmer  of  the  circuit  in  which  was  this  lamp  had  visited  it 
and  trimmed  it  on  the  eighth  day  before  the  accident,  and  that  he 
had  then  made  the  examination  which  it  was  his  duty  to  make, 
and  then  there  was  nothing  out  of  the  way,  so  far  as  he  could  ob- 
serve. That  when  the  current  was  turned  on  to  this  circuit  on 
the  evening  of  the  accident  the  lamp  began  to  act  abnormally,  and 
that  from  that  time  until  the  current  was  turned  off  at  the  Indian 
Orchard  power  house  at  9.15  p.  m.  the  lamp  continued  to  act 
abnormally,  and  that  parts  of  the  apparatus  were  burned,  and 
there  were  manifestations  of  the  presence  of  electricity  at  the  pole 
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and  at  different  parts  of  the  connections  between  the  pole  and  the 
lamp. 

Whether  the  jury  should  have  been  instructed  that  there  was 
no  evidence  of  negligence  on  the  part  of  the  corporation  itself 
turns  upon  the  question  whether  the  system  of  inspection  was  all 
that  due  care  required  of  it  under  the  circumstances.  Under  it 
no  one  had  a  duty  of  making  a  thorough  examination,  even  by  the 
eye,  of  the  lamp  and  its  connections,  oftener  than  once  in  nine 
days,  and  all  such  examinations  were  made  in  connection  with 
the  manual  work  of  cleaning  globes  and  renewing  carbons.  The 
visits  twice  each  night  of  the  inspectors  who  drove  past  showed 
simply  that  the  lamp  was  in  working  order  at  that  time,  and  had 
no  tendency  toward  ascertaining  the  presence  of  circumstances 
which  might  then  be  present  and  which  at  any  moment  might  make 
the  apparatus  dangerous.  Electric  wires  exposed  in  the  open  air 
to  the  action  of  the  elements,  and  all  the  apparatus  of  the  pole  and 
lamp  as  they  grow  older,  have  an  increasing  tendency  to  become 
defective,  while  the  destructive  agency  which  they  carry  remains 
active.  Under  such  a  condition  of  things,  the  care  which  a  cor- 
poration having  a  lighting  plant  extended  throughout  a  city  should 
exercise  in  the  oversight  of  its  apparatus,  with  a  view  promptly 
to  discover  defects  giving  rise  to  the  greatest  danger,  is  one  which 
is  peculiarly  proper  for  the  determination  of  a  jury  of  the 
vicinage.  In  our  opinion  it  was  proper  in  this  instance  to  sub- 
mit it  to  the  jury,  and  certainly,  in  our  view,  it  would  have  been 
wrong  to  rule,  as  matter  of  law,  that  there  was  no  evidence  of  neg- 
ligence in  this  respect  on  the  part  of  the  defendant  itself. 

The  seventh  request  was  that,  under  the  pleadings,  no  liability 
could  be  attributed  to  the  defendant  by  reason  of  any  alleged  de- 
fective or  improper  method  of  inspection.  We  think  the  allega- 
tion that  the  defendant  negligently  and  carelessly  suffered  and 
permitted  its  wires  to  be  out  of  repair  was  enough  to  raise  the  ques- 
tion of  a  proper  method  of  inspection. 

Upon  the  circumstances  bearing  upon  the  question  of  gross  neg- 
ligence of  the  defendant's  servants,  there  was  much  conflicting 
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testimony,  especially  as  to  the  time  when  different  things  occurred. 
On  the  part  of  the  defendant  there  was  testimony  that  the  current 
was  turned  on  to  the  circuit  at  7.51  p.  m.  On  the  part  of  the 
plaintiff  there  was  testimony  that  it  was  turned  on  before  dark, 
which  would  have  been  still  earlier.  Evidence  on  the  part  of  the 
defendant  tended  to  show  that  the  deceased  received  the  shock  very 
soon  after  8  p.  m.,  and  on  the  part  of  the  plaintiff  that  the  shock 
was  received  after  half-past  8,  and  but  little  before  9  o'clock. 
Before  the  fatality,  word  was  sent  to  a  fire  engine  station,  tele- 
phone messages  were  sent  to  the  defendant's  city  power  station, 
and  a  fireman  visited  the  scene  and  tried  to  put  out  the  fire  on  the 
post  with  an  extinguisher.  The  deceased  was  not  in  the  street 
until  shortly  before  he  was  hurt,  and  the  time  of  his  appearance, 
ajid  of  the  other  circumstances  mentioned,  and  of  other  occur- 
rences, more  or  less  material,  were  given  differently  by  different 
witnesses.  It  would  have  been  competent  for  the  jury  to  find 
from  the  evidence  that  before  8  o'clock  a  servant  of  the  defendant 
at  its  city  power  house,  who  had  the  means  and  the  authority  to 
cause  the  current  to  be  instantly  shut  off  from  the  circuit  in  which 
was  the  lamp,  had  received  two  separate  telephonic  messages,  one 
informing  him  that  the  pole  was  on  fire  and  the  second  one  that  a 
wire  was  down  there.  They  could  also  find  that  if,  in  response 
to  the  information  so  received,  this  servajit  had  then  caused  the 
current  to  be  shut  off  from  the  circuity  no  accident  would  have 
happened,  and  that  he  could  have  caused  the  current  to  be  shut 
off  simply  by  telephoning  to  the  man  in  charge  at  the  Indian 
Orchard  power  house,  and  that  all  that  he  did  toward  putting  an 
end  to  the  dangerous  condition  of  things  was  to  order  an  inspector 
to  go  to  the  place.  The  testimony  also  tended  to  show  that  it 
ordinarily  would  take  from  five  to  eight  ndnutes  to  go  from  the 
place  where  the  inspector  was  when  sent  to  the  place  of  the  acci- 
dent, and  would  have  justified  a  finding  that  half  an  hour  or  more 
elapsed  between  the  time  when  the  inspector  was  sent  out  and  the 
time  when  the  deceased  received  the  fatal  shock,  and  that  the  in- 
spector did  not  arrive  upon  the  spot  until  after  the  deceased  had 
been  injured.      In  our  opinion  the  jury  properly  could  find  that 
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there  was  gross  negligence  on  the  part  of  the  servant  of  the  de- 
fendant at  the  power  house  in  not  ordering  the  current  to  be  turned 
off  when  he  received  the  telephonic  messages,  and  on  the  part  of 
the  inspector  in  not  arriving  at  the  scene  of  the  accident  in  a  rea- 
sonable time  after  receiving  the  order  to  go  thither. 

The  other  requests  which  were  refused  relate  to  the  question  of 
due  care  on  the  part  of  the  plaintiff's  intestate.  While  the  evi- 
dence as  to  his  conduct  immediately  before  he  received  the  fatal 
shock  was  conflicting,  there  was  evidence  which  would  have  justi- 
fied a  finding  that  he  had  occasion  to  pass  over  the  sidewalk  which 
passed  next  to  the  electric  light  pole,  and  that  while  upon  the  side- 
walk for  that  purpose,  and  near  the  pole,  and  without  touching  or 
attempting  to  touch  it,  he  received  the  fatalt  shock  We  think 
that,  in  view  of  this  evidence,  neither  of  the  three  rulings  requested 
upon  this  brandi  of  the  case  properly  could  have  been  given.  The 
rulings  given  upon  this  branch  of  the  case  seem  to  us  to  have  been 
su£Sciently  favorable  to  the  defendant. 

The  remaining  exception  is  to  the  disallowance  of  the  motion 
for  a  new  trial.  So  far  as  appears,  the  defendant  voluntarily  pro- 
ceeded, after  the  death  of  the  judge  who  presided  at  the  trial,  to 
have  the  motion  heard  by  another  judge.  For  this  reason  the  de- 
fendant cannot  be  heard  to  say  that  the  judge  who  heard  the  mo- 
tion could  not  deny  it. 

Exceptions  overruled. 
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South  ChcAHA  Waterworks  Co.  v.  Vocasbk. 

Nebraska;  Supreme  Court, 

1.  INJUBT  Caused  bt  Lite  Gut  Wibe;  Contbibutobt  Neguoence. 

Evidence  that  deceased,  a  lad  of  17  years,  knew  that  a  guy  wire  of  an 
electric  light  post  carried  an  electric  current,  and  that  he  voluntarily  laid 
his  hands  upon  it  after  being  told  by  a  younger  companion  to  watch  out^ 
and  get  away,  does  not  conclusively  establish  contributory  negligence  where 
it  also  appears  that  the  current  had  been  running  over  this  guy  wire  for 
several  days,  with  notice  to  defendant,  and  that  the  wire  had  been  handled, 
pulled  and  shaken  frequently  by  various  parties  during  that  time,  and,  a  few 
minutes  previously  to  the  fatal  occurrence,  by  deceased,  and  by  others  in  his 
presence,  without  harm. 

2.  Voluntary  contact. 

Instructions  to  the  effect  that  if  such  a  lad,  knowing  such  a  guy  wire  was 
carrying  an  electric  current,  voluntarily  took  the  wire  in  hia  handa,  hia 
doing  so  was  such  negligence  as  precluded  any  recovery  for  hia  death  from 
the  act,  held  properly  refused. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  judgment  for  plaintiff.  Decided  Oo- 
tober  16,  1901 ;  reported  62  Neb.  710,  87  K  W.  536. 

Woolworth  &  McHughy  for  plaintiff  in  error. 

John  C.  Cowin,  for  defendant  in  error. 

Opinion  by  Hastings,  C.  : 

Action  for  causing  the  death  of  Robert  Vocasek  through  an  ele^ 
trie  shock  from  a  guy  wire  attached  to  a  post  in  plaintiff  in  error's 
electric  lighting  plant.  Verdict  for  plaintiff  below.  Defendant 
brings  error  by  18  assignments,  only  3  of  which  are  relied  upon  in 
the  briefs  and  argument:  (1)  That  the  evidence  conclusively  shows 
such  negligence  on  the  part  of  plaintiff's  intestate  as  to  entirely 
preclude  any  recovery  on  account  of  his  death;  (2)  that  the  trial 
court  did  not  properly  submit  to  the  jury  the  issues  as  to  such  con- 
tributory negligence,  particularly  in  refusing  defendant's  instruc- 
tions No.  3  and  No.  5;  and  (3)  error  in  permitting  testimony  as 
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to  the  existence  of  a  wife  and  other  children  of  the  deceased's 
father,  the  plaintiff.    The  errors  will  be  discussed  in  their  order. 

As  to  the  first,  it  seems  clearly  established  that  the  deceased 
knew,  before  the  fatal  contact,  that  the  guy  wire  carried  an  electric 
current.  It  appears  also  that  it  had  for  some  days  become  quite  the 
regular  thing  for  the  boys  of  the  vicinity  to  gather  about  the  post' 
and  guy  rope  and  experiment  with  the  current,  and  defendant's 
evidence  indicates  that  on  the  night  of  the  injury  25  or  30  or  more 
persons,  variously  denominated  "  kids  "  and  "  boys,"  had  gathered 
around  the  place.  It  seems  that  pretty  shortly  after  the  lamps  were 
lighted  on  July  3,  1896,  the  deceased,  with  one  Strangland,  came 
to  the  place,  and  there  found  one  Dwyer ;  deceased  being  17,  the 
others  15,  years  of  age.  Strangland  touched  the  guy  wire  with  a 
nail  stuck  through  a  piece  of  weed  a  few  inches  long,  and  received 
quite  a  shocks  which  he  supposes  deceased  must  have  known  of. 
Deceased  grasped  and  pulled  on  or  shook  the  wire  twice,  dropping 
it  quickly  (as  his  companionjs  suppose,  because  of  the  shock  re- 
ceived). Both  of  deceased's  companions  had  touched  the  wire  on 
previous  occasions,  and  received  some  shock.  It  appears  from  the 
testimony  of  both  these  lads  that  other  boys  were  touching  the  wire 
that  night.  It  appears  also  from  the  testimony  of  a  police  officer, 
Philip  Connell,  that  other  boys  were  catching  hold  of  the  guy  wire, 
and  pulling  it,  causing  sparks  at  the  point  where  it  rubbed  against 
the  electric  light  wire.  It  appears  that  on  the  second 
time  that  deceased  seized  the  wire  one,  at  least,  of  his 
younger  companions  suggested  that  he  "  watch  out,"  to 
which  he  replied  by  asking  if  doctors  did  not  give  eleo- 
tricity  to  people,  and  Dwyer  replied,  "  Yes,  a  certain 
amount."  After  something  more  than  half  an  hour  of  this,  the 
two  companions  tried  to  coax  deceased  to  "  go  up  town."  Strang- 
land, at  least,  seems  to  have  used  some  playful  force,  but,  after 
going  some  90  or  100  feet,  he  broke  from  them,  and  turned  back. 
About  9  o'clock  the  policeman,  Connell,  testifies  that,  crossing  the 
street  from  the  pole  and  guy  wire  to  Koutsky's  saloon,  he  met  de- 
ceased, and,  as  he  reached  the  saloon  door,  looked  back,  and  saw 
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him  throw  up  his  hands  and  fall,  and  on  going  across  found  him 
dead.  The  saloon  keeper,  Koutsky,  says  he  saw  him  put  his  hands 
on  the  wire,  and  he  dropped  dead.  Some  effort  is  made  to  discredit 
the  two  lads  who,  at  the  time  of  the  trial,  a  year  later,  were  still 
only  16  years  of  age.  It  seems  hardly  worthy  of  counsel  to  do  so. 
Their  testimony  is  not  volunteered,  nor  seemingly  colored  by  any 
bias  for  the  defendant,  at  least  on  the  part  of  Strangland,  with 
whom  Dwyer's  testimony  is  quite  in  harmony ;  and  Connellys  state- 
ment does  not  necessarily  conflict  with  either,  the  only  discrepancy 
being  as  to  the  time  after  they  left  till  the  fatality  occurred,  and 
the  disagreement  as  to  that  is  not  serious.  The  fact  that  Connell 
did  not  see  Vocasek  till  just  as  he  was  crossing  to  his  death  indi- 
cates simply  that  all  three  had  started  away  without  his  observing 
them,  or  before  he  came.  There  seems  no  doubt  as  to  the  precisQ 
character  of  the  occurrences.  We  are  not  of  the  opinion  that  they 
constitute  per  se  contributory  negligence,  which  must  relieve  the 
defendant  from  liability  for  this  result  of  its  admitted  failure  to 
exercise  due  care  of  its  dangerous  current.  The  fact  that  a  large 
number  of  young  men  and  boys  were  playing  with  this  wire,  touch- 
ing it,  and  catching  it,  and  pulling  it  away  from  its  contacts  with 
the  other  wire,  and  so  making  sparks,  and  that  deceased  himself 
had  with  impunity  handled  it  earlier  in  the  evening,  was  enough 
to  disarm  his  caution,  and  deprive  of  its  negligent  character  the 
contact  which  killed  hinL  Unless  the  doctrine,  which  counsel 
partly  claim  in  their  brief,  but  expressly  renoimoed  at  the  argu- 
ment, that  a  youth  of  17  is  to  be  presumed  to  know  and  consider, 
even  against  the  evidence  of  his  own  eyes  and  sense  of  touch,  that 
a  waste  current  of  electricity  through  a  guy  wire  is  dangerous,  then 
this  is  not  per  se  contributory  negligence. 

As  to  the  second  point,  instruction  No.  3  asked  by  defendant 
expressly  tells  the  jury  that  voluntarily  taking  hold  of  a  wire  carrj^- 
ing  a  current  from  an  electric  light  wire  was  such  negligence  as  pre- 
cludes recovery  for  the  resulting  death.  If  the  foregoing  conclu- 
sion as  to  the  effect  of  such  a  condition  of  affairs  with  such  a  degree 
of  continuance  as  in  this  case  is  correct,  the  instruction  was  rightly 
refused. 
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Instruction  No.  5  also  refused,  is  to  much  the  same  effect,  with 
the  additional  suggestion  that,  if  the  deceased  had  a  reasonable 
belief  that  his  action  was  safe,  it  was  still  negligent.  As  we  have 
concluded  that  what  he  had  seen  and  experienced  was  suflicient  to 
give  the  youth  a  reasonable  belief  that  his  action  was  safe,  and 
therefore  it  was  not  negligent,  it  follows  that  this  instruction  was 
rightly  refused.  The  fact  that  sparks  came  from  the  point  of  con- 
tact of  the  wires  when  the  guy  wire  was  pulled  would  seem  to  indi- 
cate that  pulling  broke  the  connection,  and  the  fatal  result  was 
rather  due  to  his  simply  seizing  the  wire,  as  described  by  the  witr 
ness  Koutsky.  But,  whatever  weight  might  be  given  to  the  sugges- 
tion that  the  fatal  current  was  due  to  deceased's  pulling  of  the 
wires  into  contact,  if  taken  by  itself,  the  other  matter  in  this  in- 
struction 5  vitiates  it.  It  can  hardly  be  possible  that  our  youth  are 
required,  at  the  peril  of  their  lives,  to  learn  the  actual,  as  distin- 
guished from  the  reasonably  apparent,  qualities  of  wires  stretched 
in  much-frequented  city  streets. 

The  third  error,  of  course,  has  to  do  only  with  the  amount  of 
damages,  and  not  with  the  right  of  recovery.  The  jury  assessed 
the  full  amount  of  damages  allowed  by  the  statute,  and  it  is  claimed 
that  the  trial  court  should  not  have  permitted  testimony  that  plain- 
tiff had  a  wife,  the  mother  of  Bobert,  and  other  children,  his  broth- 
ers and  sisters.  Defendant  claims  that  these  facts  appear  in  other 
parts  of  the  record  without  objection,  and,  if  their  appearance  at 
the  place  complained  of  is  error,  it  is  without  prejudice.  Of  course, 
the  establishment  of  the  poverty  of  plaintiff,  or  the  dependence 
upon  him  of  the  mother  and  other  children,  as  a  direct  ground  for 
the  jury's  action  upon  the  matter  of  damages,  is  wholly  inad- 
missible. The  cases  cited  by  plaintiff  in  error  seem,  so  far  as  we 
have  examined  them,  to  be  of  that  nature.  Such  is  Judge  Cooley's 
line  of  argument  in  Railway  Co.  v.  Bayfield,  37  Mich.  205.  But 
where  it  is  claimed  that  deceased  at  the  time  of  the  injury  was  con- 
tributing to  the  assistance  of  the  next  of  kin,  his  father,  in  the 
performance  of  the  latter's  legal  duty  of  supporting  the  mother 
and  other  children,  the  fact  of  the  existence  of  such  mother  and 
other  children  would  seem  to  be  entirely  admissible,  not  as  a  direct 
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ground  for  the  jury's  action^  but  as  showing  what  deceased  was 
doing,  and  likely  to  do,  to  make  his  life  pecuniarily  valuable  to 
plaintiff.  The  evidence  is  admissible  not  as  establishing  directly  a 
greater  right  to  consideration  from  the  jury,  but  as  showing  what 
consideration  plaintiff  was  actually  receiving,  and  likely  to  receive 
in  the  future,  from  his  son. 

It  is  therefore  recommended  that  the  judgment  of  the  lower 
court  be  affirmed. 

Day  and  Kibkpatrick,  CO.,  concur. 

Pb»  Oumum  :  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 

Chiy  wires  eharsed  with  eleetrieity. — In  the  case  of  Ha/yea  v. 
Raleigh  Qua  Co.,  5  Am.  Electl.  Cas.  264,  114  N.  C.  203,  19  8.  E. 
344,  a  boy  of  the  age  of  ten  years,  while  walking  along  the  sidewalk 
of  a  city  street,  took  hold  of  a  guy  wire  attached  to  an  electric  light 
pole  and  received  a  fatal  shock  of  electricity.  Such  guy  wire  came  in  contact 
with  a  "feed  wire,"  and  was  thus  charged  with  the  deadly  current.  The  com- 
pany maintaining  the  wire  was  held  negligent.  The  court  said:  "Negligence 
has  been  said  to  be  a  failure  of  duty.  Proof  that  there  was  a  live  wire,  carry- 
ing a  deadly  current,  down  in  the  highway  surely  raised  a  presumption  that 
some  one  liad  failed  in  his  duty  to  the  public.  When  to  this  was  added  proof 
that  this  death-carrying  wire  was  put  above  the  street  by  the  defendant  and 
was  its  property  and  under  the  management  and  control  of  its  servants,  and 
thaC  by  contact  with  that  wire  the  deceased,  having  a  right  to  be  on  the  street, 
was  killed,  a  complete  prima  facie  case  of  negligence  was  made  out,  and  the 
burden  was  cast  upon  the  defendant  to  show  that  this  live  wire  was  in  the 
street  through  no  fault  of  its  servants  and  agents.  .  .  .  It  is  due  to  the 
citizens  that  electric  companies,  that  are  permitted  to  use  for  their  own  pur- 
poses the  streets  of  a  city  or  town,  shall  be  required  to  exercise  the  utmost 
degree  of  care  in  the  construction,  inspection  and  repair  of  their  wires  and 
poles,  to  the  end  that  travelers  along  the  highway  may  not  be  injured  by  their 
appliances.  The  danger  is  great  and  the  care  and  watchfulness  must  be  com- 
mensurate to  it.  .  .  .  All  the  reasons  which  support  the  rigid  enforcement 
of  tfie  rigid  rule  against  the  carriers  of  passengers  by  steam,  apply  with  double 
force  to  those  who  are  allowed  to  place  above  the  streets  of  a  city  wires  charged 
with  a  deadly  current  of  electricity,  or  liable  to  become  so  charged.  The  re- 
quirement does  not  carry  with  it  too  heavy  a  burden.  Human  skill  can  easily 
place  wires  and  poles  so  that  they  will  not  break  and  fall,  unless  subjected  to 
some  strain  that  could  not  be  anticipated,  and  it  can  as  readily  prevent  the 
possibility,  under  ordinary  circumstances,  of  the  contact  of  wires  that  should 
not  be  allowed  to  touch  one  another." 
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Notiee  of  daMgvr, — ^If  there  is  nothing  to  indicate  that  a  guy  wire  located 
near  a  sidewalk  and  used  to  support  an  electric  light  pole,  is  charged  with 
electricity,  and  a  traveler  along  the  highway  touches  such  wire  and  receives 
a  shock,  he  is  not  guilty  of  contributory  negligence.  Turton  v,  Powelton 
Electl  Co.,  186  Pa.  St  406,  39  AU.  1053. 
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Johnson. 

Nebraska;  Bupreme  Court, 

1.  Stcpfino  on  scbap  iBOir  chaboed  with  electbicitt.— Evidence  held  not 

to  support  a  finding  that  plaintiffs  intestate  came  to  his  death  from 
accidentally  stepping  upon  scrap  iron  electrically  charged  from  the  wires 
of  the  electric  light  company. 

2.  EviDBNCE. — ^Evidence  held  to  show  that,  if  fatal  contact  was  with  de- 

fendant's guy  wire,  such  contact  was  voluntary,  and  after  warning,  on 
deceased's  part. 

3.  Pbegaution  bt  compant. — ^Defendant  company  held  to  be  under  a  duty 

to  exercise  all  reasonable  precaution  against  passing  a  dangerous  current 
of  electricity  through  a  guy  wire  attached  to  a  pole  on  a  vacant  and 
iininclosed  lot  in  a  densely  peopled  part  of  a  city. 

4.  Intoxication;   contbibutobt  neguoence. — ^Where   there   is  very  slight 

evidence  of  intoxication,  it  is  not  error  to  refuse  an  instruction  telling 
the  jury  that  contributory  negligence,  caused  by  intoxication,  would  be 
a  defense,  the  court  having  fully  instructed  as  to  what  would  constitute 
contributory  negligence. 
(Syllabus  by  the  Cburt.) 

Error  by  defendant  from  judgment  for  plaintiflf.    Decided  Feb- 
ruary 4,  1903;  reported  (Neb.)  93  N.  W.  778. 

/.  -K.  Andrews  and  A.  W.  Jejferis,  for  plaintiff  in  error. 

* 

Charles  A.  Ooss  and  Thomas  F.  Lee,  for  defendant  in  error. 
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Opinion  by  Hastings,  C.  : 

July  15,  1900,  Charles  Johnson  was  killed  by  an  electric  shock 
obtained  from  a  guy  wire  attached  to  a  pole  maintained  by  the  de- 
fendant company  upon  lot  2  in  block  87  in  the  city  of  Omaha.  This 
lot  was  uninclosed  and  imoccupied.  There  was  no  public  alley 
through  the  block,  but  there  was  a  pathway  used  by  the  public  to- 
wards the  west  side,  running  from  Dodge  street  north  to  Capitol 
avenue.  It  also  appears  that  the  vacant  lot  on  which  the  pole  was 
standing  was  sometimes  used  by  teamsters  in  turning  around  their 
wagons,  and  a  footpath  ran  along  its  west  side  next  to  Burket's  un- 
dertaking establishment,  and  foot  passengers  crossed  the  lot  in 
various  directions  toward  Capitol  avenue.  The  company's  pole 
seems  to  have  been  about  100  feet  south  of  Capitol  avenue  and  20 
feet  north  from  the  south  end  of  the  lot.  This  south  end  of  the  lot 
was  bounded  by  a  board  fence,  and  between  this  fence  and  the  pole 
was  a  pile  of  galvanized  roofing,  consisting,  as  one  witness  said,  of 
half  a  load.  Another  said  it  was  a  light  load  for  an  express  wagon. 
It  is  described  as  consisting  of  pieces  18  inches  square  and  smaller. 
Th©  guy  wire  had  formerly  been  attached  to  a  stump  or  stake  about 
50  feet  southwesterly  from  the  pole,  but  had  been  for  some  weeks 
detached,  and  the  lower  end  coiled  up  and  deposited  in  a  box  just 
south  of  the  fence  on  top  of  which  the  wire  rested.  It  seems  to  have 
rubbed  against  a  wire  carrying  a  heavy  electTic  current  until  it  had 
worn  the  insulation  from  the  latter  and  had  itself  become  charged 
with  a  powerful  current.  Plaintiff  claims  that  the  company  was 
bound  to  know  and  guard  against  such  danger.  The  guy  wire,  on 
the  day  of  the  accident,  rested  on  this  scrap  iron  about  15  feet  south 
of  the  pole.  It  then  passed  along  over  such  scrap  iron,  and  up  over 
the  fence,  and  then  down  into  a  coil  in  the  wooden  box  directly 
south  of  the  fence.  It  is  alleged  that  the  plaintiiFs  intestate  had  no 
knowledge  of  electricity,  and,  unaware  of  any  danger  from  contact 
with  the  wire  or  with  the  scrap  iron,  and  while  walking  in  the 
vicinity  of  the  guy  wire,  without  negligence  on  his  part,  he  stepped 
on  some  of  the  scrap  iron  and  received  a  shock  because  of  which  he 
fell  upon  the  pile  of  scrap  iron  and  upon  the  wire,  with  fatal  result. 
He  was  35  years  old,  strong,  vigorous,  industrious,  and  economical, 


Defective  Insulation  and  Appliances.  519| 

New  Omaha  Thomson-Houston  Electric  Light  Co.  v.  Johnson. 

and  earning  $60  per  month.  The  action  was  brought  by  his  widow 
on  her  own  behalf  and  her  young  son's.  The  company  denied  that 
she  was  the  widow  or  administratrix  of  CSiarles  Johnson ;  admitted 
its  ownership  of  the  electric  plant;  denied  the  rest  of  plaintiff's 
allegations;  and  alleged  that  plaintiff's  intestate  was  guilty  of  •con- 
tributory negligence,  without  which  his  injury  would  not  have 
been  received.  The  reply  denied  sucL  contributory  negligence. 
The  jury  found  for  the  plaintiff  in  the  sum  of  $1,300.  Motion  for 
new  trial  was  overruled,  and  from  that  judgment  the  company 
brings  error. 

Fifty-three  assignments  of  error  are  laid  in  the  petition.  The 
brief  filed  on  behalf*  of  the  company,  however,  complains  only  of 
error  in  refusing  a  peremptory  instruction  for  the  defendant  at  the 
trial ;  error  in  refusing  to*  require  plaintiff's  attorney,  who  testified 
at  the  trial,  to  state  on  cross-examination  the  amount  of  his  contin- 
gent fee;  and  error  in  refusing  instruction  11  tendered  on  defend- 
ant's behalf,  to  the  effect  that,  if  the  jury  should  find  that  plaintiff's 
intestate  was  under  the  influence  of  liquor,  which  caused  him  to 
neglect  ordinary  precautions,  and  by  that  reason  he  came  in  contact 
with  the  wire,  and  was  killed,  they  should  find  for  the  defendant^ 
even  if  they  also  found  that  the  defendant  had  been  negligent  in 
regard  to  the  guy  wire.  The  reasons  why  the  defendant  claims 
it  was  error  to  refuse  its  request  for  a  peremptory  instruction  are 
summarized  in  counsel's  brief  as  follows : 

"(1)  The  defendant  therefore  claims  that  because  of  the  failure  of  the 
plaintiff  to  establish  the  allegation  in  his  petition  that  he  received  his  shock 
of  electricity,  while  walking  in  the  patliway,  by  reason  of  his  feet  coming  in 
contact  with  scrap  iron,  and  for  the  further  reason  that  he  was  a  mere 
licensee,  to  whom  the  defendant  owed  no  duty,  that  the  court  should  have 
sustained  the  motion  of  the  defendant  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant.  (2)  That  the  testimony  fails  to  show  that  the  alleged 
negligence  of  the  defendant  was  the  cause  of  the  deceased's  death.  ( 3 )  That  the 
uncontradicted  evidence  of  five  witnesses,  and  the  circumstances  surrounding 
the  whole  transaction,  show  clearly  that  the  deceased  came  to  his  death  owing 
to  his  own  gross  negligence  and  carelessness;  that  no  two  reasonable  minds 
could  possibly  differ  in  regard  thereto,  and  the  court  should  have  given  in- 
struction No.  1  asked  by  defendant.  For  the  above  reason  this  judgment 
should  be  reversed." 
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The  matters  necessary  to  be  detennined  in  passing  upon  this  case 
seem  to  be :  First  Is  the  evidence  sufficient  to  maintain  plaintiff's 
daim  that  her  intestate  received  an  electric  shock  by  his  feet  com- 
ing in  contact  with  scrap  iron  as  alleged  !  Second.  If  the  evidence 
is  sufficient  to  sustain  that  conclusion,  was  the  ocmdition  of  the  wire 
and  the  scrap  iron  the  result  of  n^ligence  of  any  duty  owed  by  the 
defendant  to  the  deceased?  Third.  Does  the  evidence  establish 
conclusively  the  contributory  n^ligence  of  the  deceased  ?  Fourth. 
Was  it  error  on  the  part  of  the  trial  court  to  reject  the  crossrexami- 
nation  of  plaintiff's  attorney  as  to  the  amount  of  his  contingent  fee, 
he  having  testified  in  the  case  ?  fifth.  Was  it  error  on  the  part  of 
the  trial  court  to  refuse  the  eleventh  instruction,  as  to  oontributoiy 
n^ligence  from  intoxication  ? 

An  examination  of  the  testimony  submitted  on  the  plaintiff's 
behalf  compels  the  conclusion  that  the  shock  received  by  the  de- 
ceased was  not  caused  by  an  accidental  stepping  upon  any  of  these 
pieces  of  ganvanized  iron  which  lay  between  the  pole  and  the  fence. 
The  deceased  had  been  engaged  in  moving  his  furniture  that  day. 
With  the  teamster  who  hauled  it,  Gust  Nelson,  he  passed  Nelburg^s 
saloon,  on  Dodge  street,  south  and  a  little  west  from  this  guy  wire, 
and  in  the  same  block.  While  there  it  appears  that  information 
was  brought  in  that  an  employe  in  Norris'  restaurant,  next  door 
east  of  ihe  saloon,  had  received  a  shock  from  this  guy  wire.  The 
deceased  and  his  companion  started  north  along  the  pathway  across 
the  block,  just  west  of  the  saloon  which  has  been  mentioned,  and 
the  restaurant  keeper,  Norris,  testified  that  he  told  them  not  to  go 
back  there ;  that  there  was  a  live  wire,  and  that  they  would  be  killed. 
Nelson  neither  admits  nor  denies  this  statement  They  seem  to 
have  gone  north  as  far  as  the  rear  end  of  Burket's  undertaking  es- 
tablishment, which  was  at  that  time  the  first  building  west  from  the 
lot  on  which  this  pole  and  guy  wire  was  situated.  The  fence  along 
the  south  end  of  the  latter  lot  commenced  some  12  or  15  feet  to  the 
east  of  the  southeast  comer  of  Burket's  building.  To  the  east  side 
of  Burket's  building  was,  as  stated,  a  pathway  running  north  to 
Capitol  avenue.  Between  the  comer  of  the  Burket  building  and 
the  fence  was  a  pool  of  water.    It  had  been  raining  very  hard  that 
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day,  as  all  of  the  witnesses  agree,  and  the  day  before.  The  pool  of 
water  was  an  inch  or  so  in  depth,  and  two  or  three  yards  in  diame- 
ter, and  was  close  to  the  west  end  of  this  fence.  The  guy  wire 
rested  on  the  fence  about  four  feet  from  its  west  end.  Nelson 
seems  to  have  stopped  at  some  point  outside  of  the  vacant  lot  where 
the  pool  stood,  and  west  from  the  wire,  and  Johnson  approached  it 
from  the  west  Nelson  is  either  unable  or  unwilling  to  say  pre- 
cisely how  Johnson  came  in  contact  with  it,  but  knows  that  a  few 
minutes  later  Johnson  was  lying  on  the  ground,  with  his  feet  still 
in  this  pool  of  water,  his  head  towards  the  east,  face  downwards, 
and  with  this  guy  wire,  and  one  hand  at  least,  and  perhaps  both 
of  them,  under  him.  A  lad  in  the  neighboring  building  to  the  east 
says  that  his  attention  was  attracted  by  a  loud  report  like  that  of  a 
gun ;  that  he  looked  out,  and  saw  Johnson  fall  forward,  and  im- 
mediately ran  to  call  somebody,  and  found  Mr.  Bell,  and  a  police- 
man. The  policeman  does  not  testify,  but  the  witness  Bell  declares 
that  while  Johnson  was  lying  on  the  ground  with  the  wire  under 
him  and  his  feet  in  this  pool  of  water,  so  strong  a  current  of  elec- 
tricity was  passing  through  his  body  that  when  he  took  hold  of 
Johnson's  wet  clothing  he  received  a  shock,  and  it  gave  out  sparks ; 
and  when  the  policeman  took  hold  of  Johnson's  pants  it  brought  a 
strong  discharge.  Johnson  was  finally  pried  off  the  wire  with  a  dry 
board,  and  carried  away.  There  is  no  testimony  that  the  scrap 
iron  extended  into  the  pool  of  water.  It  seems  clearly  established 
that  Johnson  fell  forward  with  his  feet  extending  into  that  pool. 
It  seems  clearly  impossible  that  any  shock  could  have  been  sus- 
tained by  stepping  upon  one  of  these  fragments  of  scrap  iron  lying 
upon  the  ground  saturated  with  water.  Of  course,  the  shock  could 
have  been  sustained  by  stepping  upon  scrap  iron,  which  was  itself 
in  contact  with  the  wire,  only  as  the  result  of  insulation  both  of  the 
wire  and  the  iron.  If  either  the  wire  or  the  iron  was  "  grounded  " 
— ^that  is,  was  in  contact  with  moist  earth — ^it  would  be  a  better  con- 
ductor liian  would  the  human  feet  and  body,  and  no  current  through 
the  latter  capable  of  producing  an  injury  would  be  so  caused.  There 
is  an  entire  failure  to  establish  either  the  contact  with  the  scrap 
iron  or  the  latter's  insulation,  and  no  evidence  from  which  the  jury 
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could  find  it^  except  the  fact  of  the  shock  being  received.  Practi- 
cally that  much  was  admitted  by  plaintifPs  counsel  In  order  that 
the  fact  of  the  shock  being  received  may  furnish  an  inference  that 
it  came  from  the  scrap  iron,  the  supposition  that  it  was  otherwise 
obtained  must  be  excluded.  That  is  far  from  being  done.  Three 
witnesses  swear  in  positive  terms  they  saw  the  deceased  walk  up 
to  and  seize  in  his  hands  the  guy  wire  close  to  the  point  where  it 
passed  over  the  fence  after  resting  upon  the  pile  of  scrap  iron.  It 
seems  impossible,  under  such  circumstances,  to  sustain  the  jury  in 
finding  that  the  deceased  received  his  injury  from  accidentally  step- 
ping upon  a  charged  piece  of  the  scrap  iron.  Of  course,  deceased's 
taking  up  the  wire  in  his  hands,  if  it  was  resting  on  the  pile  of 
scrap  iron,  and  he  drew  it  away  from  such  contact  while  his  own 
feet  were  in  the  pool  of  water,  would  make  his  own  body  complete 
a  ground  circuit,  and  fully  account  for  the  shock  that  he  received. 
It  seems  true  that,  as  he  lay,  his  body  was  partly  upon  the  pile  of 
scrap  iron,  but  there  is  nothing  to  support  the  inference  that  the 
shock  which  threw  him  down  there  came  from  contact  with  it^  and 
it  does  appear  that,  as  soon  as  his  body  was  gotten  off  the  wire,  the 
current  stopped,  and  there  was  no  difficulty  in  removing  him.  It 
is  clear  that  he  fell  forward  with  his  feet  still  in  the  water,  where  a 
shock  from  stepping  on  scrap  iron  would  be  impossible. 

The  extensive  argument  of  counsel  that  there  was  no  duly  owed 
by  this  electric  light  company  to  the  public  to  render  their  appli- 
ances and  guy  wires  on  this  vacant  lot  safe  can  hardly  be  sustained. 
The  public  was  in  the  habit  of  passing  back  and  forth  across  it  in 
various  directions,  but  principally  along  the  path  upon  the  east 
side  of  Burket's  building,  which  came  within  15  or  20  feet  of  the 
pole  and  of  the  lower  end  of  the  guy  wire.  It  appears  that  the  wire 
had  been  loosened  and  across  the  power  wire  for  several  weeks. 
There  is  evidence  tending  to  show  that  an  electrician  in  the  employ 
of  the  company  had  discovered  that  the  guy  wire  was  charged  with 
a  current  nearly  four  weeks  before  this  accident  occurred.  While 
it  is  true  that  a  bare  licensee  usually  takes  the  risk  of  the  premises 
as  he  finds  them,  yet  he  has  rights.  It  is  dear  that  the  general  pub- 
lic was  licensed  by  its  condition,  and  the  practice  which  grew  out  of 
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that  condition,  to  pass  over  this  lot  To  throw,  without  warning, 
a  deadly  electric  current  down  this  guy  wire,  would  seem  to  be 
strictly  analogous  to  running  a  licensee  down  without  warning, 
which,  it  has  been  often  held,  may  not  be  done. 

The  defendant's  claim  that  contributory  negligence  of  the  de- 
ceased conclusively  appears  could  hardly  be  maintained  if  the  evi- 
dence was  suflScient  to  warrant  the  jury  in  finding  that  he  came  to 
his  death  by  stepping  upon  one  of  these  pieces  of  roofing  iron.  If 
we  were  able  to  say  that  the  evidence  warranted  the  jury's  finding 
as  to  that,  we  would  be  compelled  to  say  that  it  could  not  be  held, 
as  a  matter  of  law,  that  stepping  on  such  piece  of  iron  was  contribu- 
tory negligence  on  the  part  of  one  ignorant  of  the  dangers  from 
electricity.  The  evidence  going  to  establish  contributory  negli- 
gence is  just  as  conclusive  in  favor  of  the  proposition  that  he  came 
to  his  death  by  voluntarily  taking  hold  of  the  wire,  as  to  which  he 
admittedly  had  warning.  It  is,  therefore,  only  by  holding  that  the 
specific  negligence  alleged  was  not  the  cause  of  his  death,  and  that 
the  evidence  does  not  support  such  a  finding,  that  the  contributory 
negligence  can  be  held  to  be  conclusively  shown.  As  we  have  held 
that  the  evidence  is  not  suflScient  to  warrant  any  inference  that  he 
died  from  stepping  upon  an  electrically  charged  piece  of  scrap 
iron,  it  seems  to  follow  that  it  must  be  held  that  he  voluntarily  ap- 
proached and  seized  the  wire.  It  seems  clear  that  the  trial  court 
should  have  instructed  for  a  verdict  in  favor  of  defendant  upon  this 
evidence,  and  that  for  this  reason  the  judgment  must  be  reversed. 

It  is  not  necessary,  in  this  view  of  the  case,  to  discuss  the  alleged 
error  in  refusing  to  allow  the  plaintifTs  attorney,  when  produced 
as  a  witness,  to  be  questioned  as  to  the  amount  of  his  contingent 
fee.  It  would  seem  clear  that,  where  an  attorney  proffers  himseK 
as  a  witness,  and  admits  that  he  has  a  contingent  fee  in  the  case, 
the  jury  are  entitled  to  know  and  consider  the  amount  of  that  fee 
as  one  of  the  circumstances  affecting  his  credibility. 

With  regard  to  the  instruction  11  tendered,  the  trial  court  seems 
to  have  instructed  fully  as  to  what  would  be  the  effect  of  contribu- 
tory negligence  if  that  question  was  to  be  submitted  to  the  jury. 
Whether  such  contributory  negligence  was  caused  by  intoxication 
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or  otherwise  would  seem  not  to  be  material.  The  proof  of  intoxica- 
tion was  very  slight.  One  witness  said  that  he  seemed  to  have  been 
drinking,  and  there  is  testimony  of  his  having  taken  one  glass  of 
beer  with  the  witness  Nelson.  It  is  not  thought  that  there  was  any 
error  in  refusing  to  give  special  prominence  to  this  question  of  in- 
toxication as  tending  to  make  probable  the  truth  of  the  positive 
statement  of  the  witnesses  who  were  swearing  to  the  deceased's 
voluntarily  picking  up  the  wire,  when  it  clearly  appears  that  he  had 
full  knowledge  that  one  person  had  just  received  a  severe  shock, 
and  that  he  was  warned  against  it 

It  is  recommended  that  the  judgment  of  the  District  Court  be 
reversed,  and  the  case  remanded. 

EnLKPATRiGK  and  Lobinoier^  OC.,  concur. 

Per  Curium  :  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  must  be  reversed,  and  the  case 
remanded. 


Hamilton  v.  Bokdewtown  Electric  Light  &  Motor  Co.  bt  al. 

Supreme  Court;  New  Jersey, 

1.  Duty  as  to  insulation. — ^It  is  the  duty  of  a  company  maintaining  in  a 

public  street  an  insulated  electric  light  wire  carrying  a  dangerous  current 
to  use  reasonable  care  that  an  uninsulated  telegraph  wire  does  not  come 
in  contact  therewith  and  remain  so  long  as  to  wear  off  the  insulation, 
so  that  the  current  is  diverted  into  the  telegraph  wire,  and  by  it  carried 
to  a  third  wire,  from  which  it  is  conducted  to  and  against  and  injures 
a  person  lawfully  using  the  public  streets. 

2.  Uninsulated  wise  coicino  in  oontact  with  elbctbic  light  wibb. — It 

is  the  duty  of  those  maintaining  an  uninsidated  telegraph  wire  in  a 
public  street  to  use  reasonable  care  that  it  does  not  break  and  come  in  con- 
tact with  in  insulated  electric  light  wire  carrying  a  dangerous  current,  and 
remain  so  long  as  to  wear  off  the  insulation,  and  divert  the  current  from 
the  electric  light  wire  through  it  to  another  wire,  to  the  injury  of  a  person 
lawfully  using  the  public  street. 
(Syllabus  by  the  Court.) 
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Hamilton  v.  Sordentown  Electric  Light  &  Motor  Co.  et  al. 

Demurrer  to  declaration.  Decided  June  9,  1902;  reported 
68  N.  J.  Law,  85,  52  AU.  290. 

Charles  E.  Roberts,  for  plaintiff. 

Howao'd  Flanders  and  Samuel  W.  Belden,  for  defendant  Borden- 
town  Electric  Light  &  Motor  Oo« 

Edtwird  A.  &  WiUiam  T.  Day,  for  defendant  Delaware  &  A. 
Telegraph  and  Telephone  Co. 

J.  H.  Oaskill,  for  defendant  Pennsylvania  R.  Co. 

Opinion  by  Gaebbtson^  J. : 

This  suit  is  by  an  administratrix  to  recover  damages  for  the 
benefit  of  the  next  of  kin  of  the  intestate,  who  is  alleged  to  have 
been  killed  through  the  negligence  of  the  defendants  under  the  fol- 
lowing circumstances:  The  Bordentown  Electric  Light  &  Motot 
Company  maintained  a  line  of  poles  and  electric  light  wires  carry- 
ing an  intense  and  dangerous  current  in  Burlington  street,  in  the 
city  of  Bordentown.  This  line  was  crossed  above  it  by  a  telegraph 
wire  maintained  by  the  three  other  defendants.  This  last  line  ran 
around  into  Carpenter  street,  in  Bordentown,  and  was  there  crossed 
above  it  by  a  wire  of  the  Bordentown  Telephone  &  Telegraph  Com- 
pany, not  a  defendant  to  the  suit.  The  wire  of  the  Postal  Tele- 
gi*aph  &  Telephone  Company,  Delaware  &  Atlantic  Telegraph  & 
Telephone  Company,  and  Pennsylvania  Eailroad  Company  broke, 
and  came  in  contact  with  the  wire  of  the  Bordentown  Electric 
Light  &  Power  Company,  swinging  against  it,  and  wearing  off  the 
insulation  of  the  wire,  and  thereby  became  charged  with  the  danger- 
ous current  carried  by  the  wire  of  the  electric  light  company.  The 
wire  of  the  Bordentown  Telephone  &  Telegraph  Company  broke, 
and  fell  into  Carpenter  street,  and  the  plaintiff's  intestate  took  hold 
of  it  to  remove  it  from  obstructing  the  street,  when  it  came  in  con- 
tact with  the  highly  charged  telegraph  wire  of  the  tliree  companies, 
which  was  below  it,  and  thereby  became  in  its  turn  charged  with  the 
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current  which,  had  gone  into  the  wire  of  the  three  companies  by 
reason  of  the  contact  with  the  electric  light  wire,  and  so  the  danger- 
ous current  of  the  electric  light  wire  was  transmitted  to  and  killed 
the  plaintiff's  intestate. 

The  allegation  of  negligence  and  breach  of  duty  on  the  part  of 
the  defendants  was  that  the  wire  of  the  Postal,  Delaware  &  Atlan- 
tic, and  Pennsylvania  Companies  had  become  cut  and  broken,  and 
had  been  negligently  and  carelessly  permitted  by  all  the  defendants 
to  swing,  rub,  and  come  in  contact  with  the  electric  light  wire  for  so 
long  a  time  that  the  insulation  of  the  electric  light  wire  became 
worn  off  by  the  rubbing,  so  that  the  electric  current  of  great  power 
and  intensity  from  the  electric  light  wire  was  communicated  to  and 
ran  along  and  through  the  wire  of  the  Bordentown  Telephone  & 
Telegraph  Company  to  the  plaintiff's  intestate,  thereby  killing 
him.  This  seems  to  be  a  sufficient  allegation  of  negligence  on  the 
part  of  the  defendants.  It  is  assumed  that  the  defendants  were 
each  maintaining  wires  in  the  public  highways  in  the  exercise  of  a 
franchise ;  hence  each  was  bound  to  take  reasonable  care  not  to  in- 
jure other  users  of  the  street  It  was  the  duty  of  the  electric  light 
company  to  use  reasonable  care  that  other  uninsulated  telegraph 
wires  that  crossed  it  should  not  be  allowed  to  come  in  contact  with 
its  wire,  which  was  insulated,  and  which  carried  a  powerful  electric 
current,  and  remain  for  so  long  a  time  in  contact  therewith  as  to 
wear  away  the  insulation,  and  divert  the  powerful  current  to  the 
telegraph  wire,  to  the  probable  injury  of  persons  who  should  come 
in  contact  with  the  telegraph  wire,  or  in  contact  with  other  wires 
which  might  be  brought  in  touch  with  the  charged  telegraph  wire. 
It  was  the  duty  of  the  three  companies  maintaining  the  telegraph 
wire  to  use  reasonable  care  to  prevent  their  wire  from  coming  in 
contact  with  the  highly  charged  electric  light  wire,  and  remain  in 
contact  therewith  in  such  a  way  and  for  so  long  a  time  as  to  wear 
off  the  insulation  and  divert  the  current  to  its  own  wire,  to  tlie 
danger  of  those  who  should  touch  it,  or  touch  another  wire  with 
which  it  might  come  in  contact.  Telephone  Co.  v.  Bennett,  7  Am. 
Electl.  Cas.  543,  62  K  J.  Law,  742,  42  Atl.  759. 


I>EFECTiVB  Insulation  and  Appliances.  52lf 

Hamilton  v.  Bordentown  Electric  Light  &,  Motor  Ck>.  et  al. 

One  cause  of  demurrer  assigned  is  that  there  is  no  allegation  in 
the  declaration  that  the  decedent  left  any  widow,  children,  or  next 
of  kin.  The  plaintiff  avers  in  the  declaration  that  ^^  the  next  of 
kin  of  the  deceased  and  the  said  plaintiff,  as  admiimstratrix,  as 
aforesaid,  by  reason  of  the  premises,  were  forced  to  pay,  lay  out, 
and  expend,  and  necessarily  did  lay  out  and  expend,  divers  large 
sums  of  money,"  etc.,  ''  and  that  the  next  of  kin  of  the  deceased 
have,  by  reason  of  the  premises,  sustained  and  suffered  great  loss, 
injury,  and  damage,  to  wit,  the  sum  of  twenty  thousand  dollars, 
whereby,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, an  action  hath  accrued  to  said  plaintiff  as  administratrix 
of  the  goods  and  chattels,  rights,  and  credits  of  the  said  deceased, 
for  the  exclusive  benefit  of  said  next  of  kin."  There  is  a  necessary 
inference  from  these  allegations  that  there  are  next  of  kin.  The 
action  being  brought  for  their  exclusive  benefit,  the  plaintiff  cannot 
recover  except  upon  showing  that  they  exist.  In  McOlone  v.  Trcms- 
partation  Co.,  37  N.  J.  Law,  304,  it  was  held  not  necessary  to  name 
the  widow  and  next  of  kin,  but  that  a  general  allegation  that  there 
is  in  existence  a  person  or  persons  injured  to  whose  benefit  a  recov- 
ery will  inure  is  sufficient  This  appears  in  the  allegations  set 
forth. 

The  demurrer  is  overruled,  with  costs. 


\ 
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Thomas  v.  Wheeling  Elbotbigal  Co. 

West  Virginia;  Supreme  Court  of  Appeals. 

1.  Duty  of  cudctbig  oompaiiies  as  to  insulation  of  danosbous  wibss. — 

It  is  the  duty  of  electric  companies  to  use  very  great  care  to  keep  the 
insulation  of  dangerous  wires  perfect  at  places  where  people  have  a  right 
to  go  for  work,  for  business,  or  for  pleasure. 

2.  Neougengb  of  elbctbig  coicPANT. — When  injury  to  a  person  comes  from 

contact  with  a  live  electric  wire,  because  of  bad  insulation  at  a  place  where 
there  ought  to  be  good,  safe  insulation  for  safety  to  persons,  it  is  a  case 
of  negligence  on  the  part  of  the  electrical  corporation,  rendering  it 
prima  faoie  liable. 

3.   CONTBIBtTTOBT  NBOUOENCB  IN  TAKING  HOLD  OF  ELECTRIC  WIRE — If  one  take 

hold  of  an  electric  wire  at  a  place  where  it  ought  to  be  safely 
insulated,  and  is  injured  by  reason  of  defective  insulation,  he 
not  knowing  its  defect,  he  is  not,  for  so  doing,  guilty  of  contributory 
negligence  forbidding  recovery  of  damages.  One  coming  in.  contact  with 
a  live  electric  wire  in  discharge  of  duty  will  not,  on  account  of  so  com- 
ing in  contact,  be  guilty  of  contributory  negligence,  if  it  was  the  duty 
of  the  corporation  to  properly  insulate  the  wire  at  the  place  of  injury, 
and  it  has  neglected  to  do  so,  and  the  person  does  not  know  of  the  defective 
insulation. 

4.  Assumption  as  to  insulation. — ^In  places  where  electric  wires  should  be 

insulated  for  safety  to  persons,  one  may  assume  that  they  are  so  in- 
sulated, if  he  did  not  know  to  the  contrary. 

5.  Anticipation  of  injubt  fbom  defectivklt  insulated  wibbs. — ^A  corpora- 

tion or  person  operating  a  plant  for  electric  lighting  must  anticipate 
injury  as  likely  to  happen  to  persons  from  contact  with  its  wires  by 
reason  of  defective  insulation  at  places  where  the  law  requires  such 
insulation. 

6.  Sbttino  aside  excessive  vebdict. — ^The  verdict  of  a  jury  in  an  action  for 

death  from  wrongful  act  cannot  be  set  aside  for  exoessiveness  in  an 
amoimt  under  $10,000,  their  assessment  being  final,  unless  the  verdict 
be  the  result  of  passion,  prejudice,  partiality,  or  corrupticm  on  the  part 
of  the  jury. 

Error  by  defendant  from  judgment  for  plaintiff.    Decided  De- 
cember 12,  1903 ;  reported  (W.  Va.)  46  S.  E.  217. 

Caldwell  &  Caldv^ll  and  J.  A.  Howard^  for  plaintiff  in  error. 


J.  J.  Coniff,  for  defendant  in  error. 
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Opinion  by  Bsannon^  J. : 

On  the  front  of  the  Grand  Oi>era  House,  on  the  comer  of  Mar- 
ket and  Twelfth  streets,  in  the  city  of  Wheeling,  is  a  balcony  8  feet 
long,  8  feet  wide,  30  inches  high,  with  a  rail  8  inches  wide.  Out 
from  the  building  at  the  street  curb  stood  a  pole,  and  from  it  two 
wires  conveying  electricity  for  light,  belonging  to  the  Wheeling 
Electrical  Company,  extended  by  a  sharp  angle  to  a  bracket  on 
the  north  wall  of  the  opera  house.  These  wires  passed  close  to 
the  rail  of  the  balcony,  18  or  20  inches  from  it,  one  6  inches  above 
the  other.  The  balcony  is  used  for  people  to  go  out  upon  throu^ 
a  window  of  the  opera  house  opening  upon  it.  There  had  been  a 
converter  or  transformer  on  this  balcony  from  which  two  wires 
ran  to  the  main  wires  just  mentioned;  but  the  transformer  was 
removed,  and  the  two  wires  connecting  it  with  the  wires  outside 
the  balcony  were  cut  away  at  the  point  of  their  union  with  the 
two  wires  outside  the  balcony,  and  in  doing  so  the  defendant  left 
the  ends  of  the  wires  stick  out,  and  did  not  properly  wrap  them, 
and  did  not  cover  them  with  tape,  and  the  old  insulating  material 
did  not  cover  the  point,  and  was  worn  and  dangerous.  It  was 
clearly  shown  that  the  wires  in  this  condition  were  extremely  dan- 
gerous; this  was  not  a  disputed  fact,  the  officers  of  the  company 
stating  on  the  stand  that  they  were  so  dangerous  that  contact  with 
them  would  kill.  They  remained  in  such  condition  a  long  time, 
without  inspection.  An  opera  company  which  had  leased  the 
building  for  a  term  had  been  performing  in  it,  and  had  tacked 
advertising  banners  on  the  balcony,  and,  when  about  to  close  its 
performance  there,  employed  Earl  J.  Thomas,  21  years  of  age, 
5  feet  11  inches  high,  to  gather  these  banners  on  Market  street, 
and  he  went  out  upon  this  balcony  to  untack  from  the  balcony 
some  banners  which  had  been  tacked  upon  it,  one  of  them  on  the 
north  end  of  the  balcony  by  which  the  wires  ran,  the  banner  being 
tacked  on  the  top  rail  and  on  the  lower  part  of  the  balcony.  While 
engaged  in  this  work,  between  7  and  8  o'clock  of  the  night  of  2d 
November,  he  came  in  contact  with  one  of  the  electric  wires.  He 
was  seen  grasping  the  wire  with  his  left  hand,  his  right  hand  on 
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the  left  wrist^  leaning  against  the  comer  of  the  brick  wall  at  the 
junction  of  balcony  and  wall,  apparently  fastened  or  transfixed  by 
the  shock,  and  when  jerked  away  by  a  person  who  went  to  his  res- 
cue fell  lifeless  to  the  balcony  floor.  He  was  apparently  dead  while 
standing  against  the  wall  with  the  wire  in  his  hand.  Whether 
he  took  hold  of  the  wire  to  steady  himself  when  intending  to  reach 
down  to  loose  the  lower  comer  of  the  banner,  or  how  or  why  he 
took  hold  of  it,  does  not  appear.  He  was  simply  seen  grasping  it, 
fastened  to  it  The  upper  comer  of  the  banner  had  been  loosed 
by  him.  His  administrator  brought  an  action  against  the  company 
to  recover  damages  for  his  death,  and  by  the  verdict  of  the  jury 
recovered  $7,500,  on  which  judgment  was  rendered.  The  company 
brings  the  case  here,  assigning  43  errors. 

Complaint  is  made  that  the  second  count  states  the  duty  rest- 
ing on  the  defendant  as  too  high  and  stringent  That  is  mere  alle- 
gation of  law,  and  immaterial.  Pleadings  should  state  facts,  not 
law.  Facts  only  are  necessary  to  be  stated,  not  arguments  and  in- 
ferences. Where  a  declaration,  after  stating  facts,  alleges  that  it 
thereupon  became  the  duty,  etc.,  the  allegation  is  to  be  understood 
as  a  mere  legal  liability  supposed  to  result  from  the  facts,  and  as 
an  assertion  that  the  defendant  became  bound  in  law  to  a  legal 
liability,  and  not  as  a  substantive  allegation.  The  allegation  of 
duty  is  superfluous  where  the  facts  show  a  legal  liability,  and  is 
useless  where  they  do  not  1  Chitty,  Plead.  236 ;  2  Chitty,  Plead. 
476.  It  is  not  claimed  that  the  facts  stated  in  this  count  do  not 
raise  a  duty.  The  matter  complained  of  is  surplusage.  It  would 
not  vary  or  prescribe  the  proof.  "  It  is  only  necessary  to  state 
facts,  and  never  is  it  necessary  to  aver  matters  of  law  in  a  declara- 
tion.'' "  Surplusage  never  vitiates  a  declaration,  and  is  treated 
as  if  it  had  never  been  inserted  therein."  Hogg's  Plead.  &  Forms, 
69 ;  Andrews'  Stephen's  Plead.  411. 

The  defendant  complains  of  the  following  instruction  given  for 
the  plaintiff:  "  The  court  instructs  the  jury  that  it  was  the  duty 
of  the  defendant  to  not  only  protect  any  portion  or  portions  of  its 
wires  in  close  proximity  to  the  north  end  of  the  balcony,  mentioned 
in  evidence,  that  may  be  exposed,  by  proper  insulation,  so  that 
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persons  coming  in  contact,  therewith  in  the  performance  of  their 
work  would  not  he  injured,  but  it  was  also  the  duty  of  the  defend- 
ant, by  proper  inspection  from  time  to  time,  to  see  that  said  insula- 
tion was  kept  in  a  proper  condition."  It  is  said  that  this  instruc- 
tion takes  for  granted  that  the  wire  was  exposed  and  not  properly 
insulated.  I  do  not  think  so.  It  simply  states  a  legal  proposition, 
and  does  not  intimate  an  opinion  on  the  facts.  Other  instructions 
told  the  jury  that  it  must  pass  on  those  facts  on  the  evidence. 

It  is  further  argued  that  the  instruction  misleads.  It  is  claimed 
that  it  should  have  incorporated  the  principles  of  instruction  12  in 
Snyder  v.  Wheeling  Electrical  Co.,  7  Am.  Electl.  Cas.  473,  43 
W.  Va.  672,  28  S.  E.  733,  39  L.  R.  A.  499,  64  Am.  St.  Rep.  922, 
that  it  should  have  submitted  the  question  whether  the  defendant 
was  bound  to  anticipate  injury  to  any  one  from  the  position  of  the 
wire,  or  that  persons  would  come  in  contact  with  it  in  performing 
any  work.  As  we  said  in  the  Snyder  Case,  an  electrical  company, 
using  a  dangerous  power,  is  required  to  use  very  great  care  and 
diligence  to  avoid  danger.  It  is  bound  to  anticipate  danger  and 
properly  insulate  its  wires,  and  inspect  and  keep  them  so,  at  certain 
places,  but  not  everywhere.  It  is  bound  to  expect  certain  accidents 
in  certain  ways  or  from  certain  causes,  but  not  all  accidents  from 
every  cause.  Whether  a  place  is  such,  under  the  evidence,  as  to 
require  insulation,  is  generally  a  question  for  the  jury.  Whether, 
if  such  a  place,  the  accident  is  such  that  might  have  been  antici- 
pated, is  a  question  of  fact  for  the  jury.  But  sometimes  negligence 
is  a  question  of  law  for  the  court.  "  Where  there  is  no  controversy 
in  regard  to  the  facts  or  inferences  that  may  be  fairly  drawn  from 
them,  the  question  of  negligence  is  one  of  law  for  the  court."  Wool- 
wine's  AdmW  v.  0.  &  0.  B.  B.  Co.,  36  W.  Va.  329,  15  S.  E.  81, 
16  L.  R.  A.  271,  32  Am.  St.  Rep.  859 ;  Johnson  v.  Bailroad  Co.,  25 
W.  Va.  570 ;  Ketterman  v.  Bailroad  Co.,  48  W.  Va.  606,  37  S.  E. 
683.  It  is  undisputed  that  the  balcony  was  for  persons  to  go  upon, 
and  that  they  did  go  upon  it,  and  that  the  wire  was  distant  only  20 
inches  from  its  railing,  and  was  thus  in  close  proximity  to  the  bal- 
cony. "  A  company  maintaining  electrical  wires  over  which  a  high 
voltage  of  electricity  is  conveyed,  rendering  them  highly  dangerous 
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to  others,  is  under  the  duty  of  using  the  necessary  care  and  pru- 
dence at  places  where  others  may  have  the  ri^t  to  go,  either  for 
work,  business,  or  pleasure,  to  prevent  injury.  It  is  the  duty  of 
the  company,  under  such  conditions,  to  keep  the  wires  perfectly 
insulated,  and  it  must  exercise  the  utmost  care  to  maintain  them 
in  this  condition  at  such  places."  Joyce  on  Electric  Law,  sec  445 ; 
1  Thompson  on  Negligence,  sec  800 ;  Brown  v,  Edison  (Md.)  7  Am. 
Electl.  Cas.  576,  90  Md.  400, 45  Atl.  182,  46  L.  R.  A.  745,  78  Am. 
St.  Rep.  442 ;  Perham  v.  Portland  Co.,  7  Am.  Electl.  Cas.  487,  33 
Ore.  451,  68  Pac  14,  24,  40  L  R  A.  799,  72  Am.  St.  Rep.  730; 
Clements  v.  Louisiana  Co.,  4  Am.  Electl.  Cas.  881,  44  La.  Ann. 
692,  11  South.  51,  16  L  R.  A.  43,  32  Am.  St.  Rep.  848;  W.  U. 
Co.  V.  State  (Md.),  6  Am.  Electl.  Cas.  210,  83  Atl.  763,  81  L.  R. 
A.  572,  51  Am.  St.  Rep.  464 ;  Snyder  v.  Elee.  Co.,  7  Am.  Electl. 
Cas.  473,  43  W.  Va.  661,  28  S.  E.  733,  39  L  R.  A.  499,  64  Am. 
St  Rep.  922.  Persons  on  the  balcony  mi^t  thou^tlessly  lean 
over  or  stretch  out  the  arm  and  come  in  contact  with  the  wire.  A 
workman  repairing  the  balcony  or  painting  it,  or  hanging  show 
banners  on  it  or  removing  them  from  it,  mi^t  come  in  contact 
with  it.  These  considerations  tell  us  that  the  court  did  not  err  in 
telling  the  jury  in  this  instruction  that  insulation  was,  at  this  bal- 
cony, a  duty  imposed  by  law  upon  the  defendant.  It  took  from 
the  jury  only  one  question,  that  is,  whether  the  defendant  was 
under  duty,  at  the  balcony,  to  insulate  its  wires,  and  inspect  them 
and  keep  them  insulated.  It  does  not  intimate  that  the  defendant 
was  bound  to  anticipate  the  particular  accident.  It  is  argued  that 
the  instruction  implies  that  the  defendant  must  anticipate  accident 
It  does  not  do  this.  I  think  that  where  the  place  is  one  that  de- 
mands insulation  of  wires,  there  the  company  is  held  to  anticipate 
contact  with  the  wires;  for  it  is  the  fact  that  persons  may  there 
come  into  such  contact  that  imposes  the  duty  of  the  insulation. 
When  injury  to  a  person  is  received  at  such  a  place  from  want 
of  proper  insulation,  the  company  using  the  wires  is  prima  fade 
liable,  unless  there  be  contributory  negligence.  It  is  a  clear  duty 
to  insulate  in  such  places.  It  is  true  that  sometimes,  I  may  say 
generally,  one  is  only  bound  to  anticipate  such  combination  of  cir- 
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cumstances  and  accidents  and  injuries  as  he  may  reasonably  fore- 
cast as  likely  to  happen^  taking  into  account  his  own  past  experi- 
ence and  the  practice  of  others  in  similar  circumstances^  together 
with  what  is  inherently  probable  in  the  condition  of  the  instru- 
ment (wires  in  this  case)  as  it  relates  to  the  conduct  of  the  business. 
So  we  said  in  Snyder  v.  Electrical  Co.,  7  Am.  Electl.  Cas.  473,  43 
W.  Va.  672,  28  S.  E.  733,  39  L.  R.  A.  499,  64  Am.  St.  Eep.  922. 
But  where  law  requires  a  particular  precaution  for  safety,  and  if 
damage  flowing  from  its  omission  makes  it  a  cause  of  liability,  the 
above  rule  does  not  apply.  In  other  words,  the  law  demands  in- 
sulation, and  if  damage  arise  from  its  want  the  law  gives  action  for 
its  omission.  Therefore,  when  the  defendant  failed  to  insalate,  it 
was  bound  to  anticipate  accident  from  that  failure.  It  must  foresee 
that  it  is  likely  to  happen.  The  accident  is  the  result  of  the  neglect 
— ^the  probable  from  it.  These  views  sustain  the  court  in  giving 
plaintiff's  instruction  1,  and  refusing  defendant's  14  and  15.  The 
former  says  that  though  the  defendant  did  fail  to  insulate  and  in- 
spect, yet  that  if  injury  by  contact  with  the  wire  under  the  cir- 
cumstances of  the  case  was  not,  and  could  not  be,  foreseen  by  an 
ordinarily  prudent  and  careful  man  as  reasonably  likely  to  flow 
from  failure  to  insulate  and  inspect,  then  the  injury  was  not  the 
proximate  cause  of  such  failure,  and  the  jury  should  find  for  the 
defendant.  The  other  instruction  is  substantially  the  same.  Notice 
in  instruction  12  in  the  Snyder  case  the  words  "together  with 
what  is  inherently  probable  in  the  condition  of  the  wires  as  they 
relate  to  the  conduct  of  its  business."  Even  under  this  the  de- 
fendant would,  in  this  case,  be  bound  to  anticipate  accident.  Would 
it  not,  in  the  conduct  of  its  business,  be  bound  to  look  for  accident 
from  known  defect  of  wires,  from  an  omission  of  a  plain  duty  im- 
posed upon  it  by  law  ? 

The  plaintiff's  instruction  2  is  contested.  "  The  court  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  Earl  Thomas 
was  attempting  to  release  the  banner  on  the  north  side  of  the  bal- 
cony mentioned  in  evidence,  and  leaned  over  the  balcony  in  such 
a  way  that  he  was  brought  in  close  proximity  to  the  wire  of  the 
defendant,  and  that  by  some  accident  his  hand  came  in  contact  with 
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nid  wire,  and  that  said  wire  at  the  point  of  contact  was  improperly 
insulated,  and  that  be  thereby  received  from  said  wire  the  shock 
of  electricity  fdiicb  caused  his  death,  and  further  believe  that  he 
received  sudi  a  shock  of  electricity  by  reason  of  the  failure  of  the 
defendant  to  properly  insuhite  its  wires  at  the  point  where  Earl 
Thomas  came  in  contact  therewith,  then  the  jury  should  find  a 
verdict  for  the  plaintiff.''  It  is  said  there  was  no  evidence  that  by 
accident  the  hand  of  Thomas  came  in  touch  with  the  wire. 
Whether  he  purposely  did  so,  or  his  hand  unintentially  came  in 
contact,  or  whether  he  did  so  to  steady  himself,  or  to  save  himself 
from  falling,  were  questions  for  the  jury  on  the  evidence.  It  is 
said  that  it  took  from  the  jury  the  question  whether  he  received  his 
death  from  **  the ''  shock  of  electricity,  instead  of  ^^  a  "  shock.  This 
is  too  refined  a  criticism.  The  words  *^  if  they  believe  from  the 
evidence  "  applied  to  this  cause,  and  left  it  to  the  jury  to  say 
whether  death  came  from  the  shock  of  electricity. 

Instruction  3  seems  proper — ^^  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  one  of  the  wires  of  the  de- 
fendant, in  close  proximity  to  the  north  end  of  the  balcony  men- 
tioned in  evidence,  was  not  properly  insulated,  and  that  Earl 
Thomas  was  attempting  to  release  the  banner  on  the  north  end  of 
said  balcony,  -and  leaned  over  said  balcony,  and,  without  negligence 
on  his  part,  was  thereby  brought  in  contact  with  said  wire  where 
it  was  improperly  insulated,  and  by  reason  of  such  contact  received 
a  shock  of  electricity  from  said  wire  which  caused  his  death,  then 
the  jury  should  find  a  verdict  for  the  plaintiff." 

Instruction  4 :  "  The  court  instructs  the  jury  that  even  if  they 
believe  from  the  evidence  that  Earl  Thomas  knew  of  the  presence 
of  the  wire  of  the  defendant  company  near  the  balcony  mentioned 
in  evidence,  and  further  believe  that  when  in  the  act  of  releasing 
or  .attempting  to  release  the  banner  on  the  north  end  of  said  balcony 
he  was  brought  in  such  close  proximity  to  such  wire  that  he  took 
hold  of  the  same  to  support  himself,  this  fact  will  not  excuse  the 
defendant  from  liability  if  the  jury  believe  from  the  evidence  that 
Earl  Thomas  did  not  know  that  it  was  dangerous  to  touch  said 
wire,  and  that  he,  in  taking  hold  of  said  wire,  received  such  a 
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shock  of  electricity  by  coming  in  contact  therewith  that  his  death 
was  caused  thereby,  and  provided  further  that  the  jury  believe 
such  shock  was  caused  by  defective  or  improper  inflation  of  said 
wire  at  the  point  where  Thomas  came  in  contact  with  it."  It  is 
said  there  was  no  evidence  going  to  show  that  Thomas  took  hold  of 
the  wire  to  support  himself,  and  there  was  no  need  for  him  doing 
so,  the  rail  of  the  balcony  being  in  front  of  him,  and  he  would  not 
seize  a  wire  30  inches  away.  Now,  the  jury  had  from  evidence 
and  the  nature  and  circumstances  to  say  how  Thomas  came  to  take 
hold  of  the  wire,  to  form  a  conclusion  upon  that  question,  by  infer- 
ence from  the  circumstances,  and  this  objection  cannot  be  held 
good.  It  is  also  said  that  the  jury  could  not  find  that  he  did  not 
know  it  was  dangerous  to  take  hold  of  the  wire,  he  having  had  ex- 
perience in  working  with  electric  wires.  If  a  wire  is  insulated, 
there  is  little  or  no  danger  in  taking  hold  of  it,  as  all  persons  of 
experience  know.  Hence  the  courts  have  said  that,  as  it  may  be 
presumed  that  in  places  where  there  should  be  there  is  such  insula- 
tion, a  person  is  not  guilty  of  contributory  negligence  in  taking 
hold  of  one,  if  the  person  do  not  know  of  defective  insulation.  It 
was  dark  at  the  time  of  the  occurrence.  Oriffin  v.  United  Elec.  Co,, 
6  Am.  Electl.  Cas.  252, 164  Mass.  492,  41  N.  E.  675,  32  L.  R  A. 
400,  49  Am.  St  Rep.  477 ;  Clements  v.  La.  Elec.  L.  Co.,  4  Am. 
Electl.  Cas.  381,  44  La.  Ann.  692,  11  South.  51,  16  L.  R.  A.  43, 
32  Am.  St.  Rep.  348 ;  Brown  v.  Elec.  Co.,  7.  Am.  Electl.  Cas.  576, 
90  Md.  400,  45  Atl.  182,  46  L.  R.  A.  745,  78  Am.  St.  Rep.  442 ; 
Joyce  on  Electric  Law,  sec.  445.  It  is  said  the  last  part  of  the 
instruction  does  not  tell  the  jury  that  it  must  find  from  the  evidence 
as  to  insulation.  The  instruction  opens  with  the  requirement  that 
they  find  facts  from  evidence,  not  from  guess ;  such  is  the  purport 
of  the  instruction.  Can  we  surmise  that  the  jury  did  not  know 
this? 

Plaintiff's  instruction  5 :  "  The  court  instructs  the  jury  that  if 
they  find  for  the  plaintiff  they  shall  assess  such  damage  as  they 
think  fair  and  just,  not  exceeding  ten  thousand  dollars."  This  is 
in  the  language  of  section  6,  ch.  103,  Code  1899.  Certainly  there 
can  be  no  error  in  an  instruction  in  the  words  of  the  law.    It  seems 
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to  be  urged  that  the  instmction  should  not  have  been  given  in  this 
form,  but  that  the  court  should  have  instructed  that  the  jury  must 
give  only  compensative  damages  for  pecuniary  loss,  and  not  for 
solace  or  consolation,  to  the  father,  who  gets  the  recovery  as  sole 
distributee,  and  it  does  not  appear  that  the  deceased  contributed 
to  the  father's  support.  In  connection  with  the  instruction  it  is 
urged  that  the  construction  given  this  statute  in  Turner  v.  Rail- 
road, 40  W.  Va.  675,  22  S.  E.  83,  and  Sample  v.  Light,  50  W.  Va. 
474,  40  S.  E.  597,  694,  57  L.  R  A.  186,  is  not  the  proper  construc- 
tion. Those  cases  hold  that  in  actions  for  death  under  the  statute  no 
damages  found  by  the  jury  can  be  deemed  excessive  to  set  aside  the 
verdict,  its  determination  being  absolute  and  exclusive  as  to  what 
amount  is  fair  and  just,  unless  the  verdict  evinces  passion,  preju- 
dice, partiality  or  corruption  in  the  jury.  Authorities  are  cited 
from  other  States  to  show  that  in  them  the  statute  only  contem- 
plates actual,  pecuniary  loss.  The  construction  given  a  statute 
similar  to  ours  in  two  Virginia  cases  cited  by  Judge  Dent  in  the 
Turner  case  agrees  with  that  case.  As  shown  in  the  Virginia 
cases,  and  by  Judge  Snydeb  in  Searle  v.  Railroad  Co,,  32  W.  Va. 
377,  9  S.  E.  251,  our  statute  differs  from  the  English  act  and  the 
acts  of  other  States  in  that  those  acts  give  damages  for  "  pecuniary 
injuries  resulting,"  whereas  our  statute  omits  those  words,  limiting 
recovery  to  compensation  for  "  pecuniary  injuries,"  and  says  that 
"  in  every  such  action  the  jury  may  give  such  damages  as  they  shall 
deem  fair  and  just,  not  exceeding  ten  thousand  dollars."  Code 
1887,  ch.  103,  sec.  6.  Observe  the  statute  is  broad.  It  says, 
"  whenever  the  death  of  a  person  shall  be  caused  by  a  wrongful 
act,  neglect  or  default,  .  .  .  the  person  who,  or  the  corpora- 
tion which,  .  .  .  shall  be  liable."  Id.  sec.  5.  It  applies  to 
persons  and  corporations,  making  them  equally  liable,  and  the 
power  given  the  jury  applies  to  both.  There  is  no  discrimination. 
We  are  cited  to  Ricketts  v.  Ches.  &  0.  R.  Co.,  33  W.  Va.  433,  10 
S.  E.  801,  7  L.  R.  A.  354,  25  Am.  St.  Rep.  901,  holding  that  cor- 
porations are  not  liable  to  punitive  damages  for  wrongs,  but  only 
compensatory  damages,  even  where  the  act  is  wanton,  willful  and 
malicious  on  the  part  of  those  acting  for  the  corporation,  unless 
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the  act  is  expressly  or  impliedly  authorized  or  ratified  by  it.  Such 
seems  to  be  the  better  rule^  though  there  are  cases  to  the  contrary. 
Lake  Shore  Co.  v.  Prentice,  47  U.  S.  101,  13  Sup.  Ct  261,  37  L. 
Ed.  97;  SpeUman  v.  Richmond  B.  Co.  (S.  C),  14  S.  E.  947,  28 
Am.  St.  Rep.  858,  876;  Warner  v.  Southern  Pacific  Co.  (Oal.), 
45  Pac.  187,  54  Am.  St  Rep.  327 ;  B.  £  0.  B.  Co.  v.  Barger 
(Md.),  45  Am.  St.  Rep.  319,  and  note ;  1  Sedgw.  on  Dam.  sec.  380. 
This  is  because  corporations  act  only  through  agents,  and  are  held 
to  be  incapable  of  malice  and  wantonness.  Many  cases,  however, 
bold  that  as  they  act  only  by  agents,  if  not  held  as  individuals  for 
their  acts,  they  would  enjoy  an  immunity  above  others  by  that  rule, 
and  might  do  great  wrong  without  the  ability  in  courts  to  deter 
others  by  making  an  example  of  them.  However,  the  Legislature 
has  power  to  subject  them  to  punitive  damages,  and  we  think  that 
it  has  done  so  in  this  act.  It  is  an  exception  to  the  general  rule. 
Moreover,  the  jury  in  this  case  was  not  confined  to  damages  at  once 
ensuing  to  the  father  of  Thomas.  It  could  include  probable  pecuni- 
ary damages  that  might  ensue  in  future ;  for  the  father  was  a  work- 
ingman,  and  might  come  to  great  age  and  want,  might  be  a  para- 
lytic. So  we  cannot  say  this  verdict  is  clearly  punitive  for  smart 
money.  Searle  v.  Bailway  Co.,  32  W.  Va.  377,  9  S.  E.  248.  We 
cannot  overrule  the  Turner  case.  We  regard  it  sound  law  under 
the  statute.  But  it  is  said  that  even  under  that  case  we  ought  to 
set  aside  the  verdict,  because  its  amount  shows  it  to  be  the  child  of 
passion,  prejudice,  or  partiality.  It  may  be  a  hard,  severe  verdict 
in  amount;  but  if  the  jury  has  almost  unlimited  discretion,  we 
hardly  see  our  way  to  interfere.  There  is  nothing  dehors  the  record 
to  show  such  passion,  nothing  but  the  circumstances  of  the  case ; 
and  the  case  being  one  of  death,  we  do  not  see  our  way,  in  view  of 
the  power  of  the  jury  under  the  Turner  case,  to  set  aside  its  actions. 
That  would  seem  generally  to  render  the  meaning  given  the  statute 
in  these  cases  nugatory.  Rare  must  be  the  cases  where  the  court 
can  interfere  for  passion,  prejudice,  or  partiality.  The  power  of 
juries  under  this  statute  being  so  wide,  it  is  not  improper  to  address 
to  them  the  admonition  to  be  cautious,  fair,  just,  and  reasonable  in 
fixing  damages. 
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Exception  is  made  to  the  action  of  the  court  in  refusing  instruc- 
tions asked  by  the  defendant.  It  asked  22,  and  was  granted  10.  A 
number  of  those  refused  presented  the  theory  of  contributory  negli- 
gence by  Thomas  as  a  defense.  In  the  first  place,  the  court  ^ve 
four  instructions  fairly  and  sufficiently  presenting  this  defense, 
and  others  touching  it  were  merely  repetitive.  In  the  next  place, 
contributory  negligence  was  not  admissible  really  in  the  case ;  at 
any  rate,  upon  writ  of  error  we  can  see  that  we  ought  not  to  reverse 
on  that  ground,  because  it  was  not  an  adequate  defense,  and  if  the 
jury  had  found  for  it,  the  verdict  would  have  been  wrong.  The 
evidence  clearly  shows,  even  the  evidence  of  the  defense,  that  the 
defendant  left  the  wire  uninsulatd,  and  the  original  insulation  had 
become  old  and  dangerous.  Thomas  was  at  work  on  the  balcony 
removing  banners  put  there,  by  consent  of  the  lessee  of  the  theater, 
to  advertise  a  show  exhibiting  in  the  opera  house,  and  thus  Thomas 
was  there  of  right.  He  did  not  know  of  the  defective  insulation. 
It  was  dark,  between  7  and  8  o'clock  in  a  November  night.  There 
was  some  light  in  the  street,  and  a  little  light  at  the  theater  win- 
dow, not  its  main  entrance,  not  enough  to  detect  the  bad  insulation. 
Thomas  had  some  experience  with  electric  wires,  but  that  told  him 
that  wires  were  usually  covered  and  safe,  and,  under  the  law  given 
above,  he  had  a  right  so  to  assume.  Add  to  this  decision  of  courts 
that  to  touch  a  wire,  ignorant  of  defective  insulation,  is  not  negli- 
gence. How,  then,  can  we  attribute  negligence  to  Thomas  to  atone 
for  the  gross,  long-continued  neglect  of  a  company  at  this  public 
place  to -use  the  ordinary  care  of  protecting  the  wire  ?  One  touching 
a  wire  where  the  insulating  material  is  worn  off  is  not  guilty  of 
contributory  negligence  if  he  did  not  know  its  condition.  Oriffen 
V.  United  Elec.  Co.,  6  Am.  Electl.  Oas.  252,  164  Mass.  492,  41  K 
E.  675,  32  L.  R.  A.  400,  49  Am.  St.  Rep.  477.  One  taking  hold 
of  an  electric  wire  badly  insulated,  ignorant  of  it,  not  denied  re- 
covery. Oiraudi  v.  Elec.  Co.,  5  Am.  Electl.  Gas.  318, 107  Gal.  120, 
40  Pac  108,  28  L.  R.  A.  596,  48  Am.  St.  Rep.  114.  Contributory 
negligence  is  not  imputed  to  one  who  fails  to  look  out  for  danger 
when  there  is  no  reason  on  his  part  to  apprehend  it.  Every  one  has 
a  right  to  presume  that  another,  owing  a  special  duty  to  guard 
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against  danger,  has  performed  it  Engel  v.  Smith  (MicE.),  46  N. 
W.  21,  21  Am.  St.  Kep.  549.  I  consider  this  law  sound,  and  very 
apt  in  this  case.  "  One  coming  in  contact  with  an  electric  wire  in 
the  necessary  discharge  of  duty  will  not  on  that  account  be  guilty  of 
contributory  negligence,  if  it  was  the  duty  of  the  corporation  own- 
ing such  wire  to  keep  it  insulated,  and  it  has  neglected  this  duty, 
and  there  was  nothing  in  the  appearance  of  the  wire  to  indicate  to 
the  person  injured  such  neglect,  though  he  had  been  cautioned  to 
be  careful  of  the  wires  and  to  keep  away  from  them."  Clements  v. 
La.  Elec.  L,  Co.,  4  Am.  Electl.  Gas.  381,  44  La.  Ann.  692,  11 
South.  51,  16  L.  R  A.  43,  32  Am.  St.  Kep.  848.  "  Nor  will  con- 
tributory negligence  be  ascribed  to  an  innocent  person  because  he 
failed  to  suspect  that  a  corporation  exposing  dangerous  wires  on  a 
side  of  a  building  would  neglect  properly  to  insulate  them."  1 
Thompson  on  Negligence,  sees.  190,  800.  This  is  a  very  late  and 
fine  work  of  high  authority  on  an  important  subject.  "  In  many 
situations  a  man  is  justified  in  law  in  acting  on  the  presumption 
that  other  men  have  acted  lawfully,  rightly,  carefully,  and  prop- 
erly, until  he  is  in  some  way  admonished  to  the  contrary.  For  ex- 
ample, a  workman  employed  to  load,  ride  on,  and  unload  an  ele- 
vator is  not  necessarily  negligent  in  assuming  that  the  elevator  is 
safe."  1  Thompson  on  Negligence,  sec.  190.  Of  course,  under 
these  principles,  there  is  no  error  in  refusing  an  instruction  requir- 
ing the  jury  to  find  for  the  defendant. 

The  defendant  makes  many  exceptions  to  the  refusal  to  allow 
certain  questions  to  be  answered,  some  of  which  seem  not  to  be  much 
relied  upon.  Seeing  that  there  was  a  very  full  presentation  of  both 
sides  in  the  evidence  to  the  jury,  and  as  the  case  is  not  to  be  retried, 
and  they  involve  no  important  or  new  principles,  we  shall  not  dis- 
cuss them  to  any  extent.  It  is  complained  that  the  court  ought 
not  to  have  allowed  Feinler,  Richardson,  and  Wilson  to  testify  that 
they  knew  of  no  inspection  of  the  wires  by  the  company.  They 
were  about  the  building,  and  had  opportimity  for  investigation.  It 
was  proper  to  go  to  the  jury  for  what  it  was  worth. 

It  is  complained  that  the  court  would  not  allow  questions  to  be 
answered  as  to  whether  banners  had  not  previously  been  often  safely 
put  on  and  taken  from  the  balcony.    I  do  not  see  that  this  is  admis- 
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sible.  Certainly  not  sufficient  in  materiality  for  reversal.  It  only 
tends  to  show  negligence  in  Thomas,  and,  as  we  have  seen,  that  de- 
fense cannot  prevail.  In  fact,  evidence  to  prove  this  was  before  the 
jury.  As  to  many  questions  we  may  guess  the  expected  answer, 
and  what  was  intended  to  be  proven,  but  it  is  not  shown.  Unless 
a  question  necessarily  imports  an  answer,  we  must  be  told  what  it 
was  proposed  to  prove,  else  we  cannot  say  that  the  witness  could 
give  any  answer,  or  what  answer  would  have  come,  and  cannot  tell 
of  its  materiality.  We  could  not  be  asked  to  reverse  under  such 
circumstances.  Jackson  v.  Hough,  88  W.  Va.  236, 18  S.  E.  576 ; 
Greever  v.  Bank,  99  Va.  647,  39  S.  E.  169.  The  question  specified 
in  assignment  15  was  answered,  and  the  answer  was  not  excluded. 
This  objection  applies  to  assignments  10, 11, 12, 16, 17, 18, 19,  20, 
21,  22,  23,  24.  But  I  may  remark,  as  to  the  claim  that  some  of  the 
questions  aimed  likely  to  show  that  the  damage  came  from  the  wire 
of  another  company,  that  the  evidence  is  clear  and  unanswerable 
that  Thomas  was  seen  with  his  hand  on  defendant's  wire,  and  that 
this  killed  him,  as  he  was  leaning  against  the  wall  just  there,  and 
when  he  was  pulled  away  dropped  dead,  and  the  defendant's  wire 
was  incontestably  bad.  What  else  could  have  killed  him  ?  Such 
proposed  evidence  would  have  been  without  force  before  the  jury, 
and  its  rejection  is  without  materiality  on  writ  of  error.  We  can 
see  this  plainly.  The  theory,  too,  that  deceased  might  have  been 
injured  by  having  a  stick,  ironed  at  ends,  and  thus  produced  the 
injury,  is  utterly  without  force. 

For  these  reasons,  with  some  reluctance  as  to  the  amount  of  the 
judgment,  we  affirm  it. 

Proof  of  aeBliffemoe  bm  alleged. — In  the  case  of  Barrett  v.  Independent 
Telephone  Co,,  65  8.  W.  128  (Tex,  Civ.  App.  1902),  which  was  an  action 
against  a  telephone  company  for  negligently  permitting  its  wires  to  come 
in  contact  with  high  current  wires,  thus  injuring  the  plaintifiF,  it  was  held 
not  error  to  require  the  plaintiff  to  prove  the  negligence  as  he  had  alleged  it 
in  his  complaint. 

Degree  of  care  to  be  used  as  to  insvlation. — The  courts  in 
nearly  all  the  cases  hold  that  a  company  maintaining  electric  wires 
which,  because  of  the  dangerous  character  of  the  current  carried  by 
them,  are  likely  to  cause  injury  to  those  coming  in  contact  with  them,  shall 
exercise  the  utmost  care  to  keep  such  wires  in  a  condition  of  perfect  insul* 
ation  at  places  where  persons  in  the  exercise  of  their  rights  may  come  in 
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contact  with  them.  In  addition  to  the  cases  cited  in  the  opinion  in  the  ahove 
case,  the  iollowing  ma-  be  cited:  Maoon  v.  Paduoah  St,  By.  Co.,  7  Am.  Electl. 
Oas.  630,  23  Ky.  Law  Rep.  46,  62  S.  W.  496  (holding  that  persons  using 
electricity  for  lighting  or  propelling  cars,  or  other  business,  must  exercise 
the  highest  degree  of  care  for  the  protection  of  all  persons  in  all  places  where 
such  persons  have  a  right  to  be) ;  MeLaugKHn  v.  LotUsviOe  Bleetl.  L.  Co,,  6 
Am.  Electl.  Cas.  255,  37  S.  W.  (Ky.)  851,  34  L.  B.  A.  812;  Overall  v.  Louis- 
viUe  Elootl.  L.  Co.,  7  Am.  Electl.  Cas.  521,  47  S.  W.  (Ky.)  442;  Sckweitzer'a 
Adm'r  v.  Eleotrio  Co.,  7  Am.  Electl.  Cas.  571,  52  S.  W.  (Ky.)  442;  Thoma^ 
AdmW  V.  MaywUle  8t.  Ry.  Co.,  7  Am.  Electl.  Cas.  587,  56  S.  W.  (Ky.)  153; 
Wia  9.  Edi90n  Sledl.  Ilium.  Co.,  7  Am.  Electl.  Cas.  (Pa.  Sup.  Ct.)  642  (hold- 
ing that  a  company  using  so  dangerous  an  agency  as  electricity  is  bound  to  use 
the  very  highest  degree  of  care  to  avoid  injury  to  every  one  who  may  be  law- 
fully in  proximity  to  its  wires,  and  liable  to  come  accidentally  or  otherwise 
in  contact  with  them;  not  only  to  make  its  wires  safe,  but  to  keep  them  so) ; 
^etoorib  Eleot.  L.  d  P.  Co  v.  Giurdner,  6  Am.  Slectl.  Cas.  275  (U.  S.  Cir.  Ct. 
App.,  3rd  Cir.) ;  Haynea  v,  Raleigh  Qua  Co.,  5  Am,  Electl.  Cas.  264;  114  N. 
C.  203,  19  S.  E.  344;  Denver  Consolidated  Electl.  Co.  v.  Simpson,  5  Am.  Electl. 
Cas.  278,  21  Colo.  371,  41  Pac.  499  (holding  that  while  it  undoubtedly  is  the 
better  practice  to  charge  the  jury  that  whe  defendant  was  bound  to  exercise  that 
r(iasonftble  care  and  caution  which  should  be  exercised  by  a  reasonably 
prudent  and  cautious  person  under  the  same  or  similar  circumstances,  that 
the  care  increases  with  the  danger,  and  that,  where  the  business  in  question 
Is  attended  with  great  peril  to  the  public,  the  care  to  be  exercised  by  the 
person  cmiductii^  the  business  is  commensurate  with  the  increased  danger — 
still  where  peril  to  the  public  is  inherent  in  the  very  nature  of  the  business, 
-Jt  is  not  error  to  instruct  the  jury  that  the  duty  of  the  def^idiint  is  the 
exercise  of  the  utmost  care) ;  Qiraudi  v.  Electric  Imp  Co^  5  Am,  Eledi.  Cas. 
318,  107  Col,  120,  40  Pao,  108;  Efmis  v.  Qray,  5  Am.  Electl.  Oaa.  325,  87  Hun, 
355,  34  N.  Y.  Supp.  379. 

In  other  cases  it  has  been  held  that  a  wire  carrying  along  a  public  street, 
in  a  densely  populated  city,  electricity  with  a  voltage  sufficient  to  inflict  serious 
physical  injuries,  is  a  constant  and  imminent  menace  to  the  safety  of  those 
who  approach  it,  and  requires  a  degree  of  care  in  its  creation  and  maintenance 
commensurate  with  its  liability  to  do  injury.  Wittleder  v.  Citizens'  Electl. 
lUum.  Co.,  7  Am.  Electl.  Cas.  581;  47  App.  Div.  419;  62  N.  Y.  297;  Newark 
Eleot,  L.  d  P.  Co.  v.  MoOilvery,  7  Am.  Electl.  Cas.  529,  62  N.  J.  Law,  451, 
41  Atl.  965;  Larson  v.  Central  Ry.  Co.,  56  111.  App.  263;  6  Am.  Electl.  Cas. 
302,  note.  In  the  case  of  Perham  v.  Portland  Eleot.  Co.,  7  Am.  Electl.  Cas. 
487,  33  Greg.  451,  63  Pac.  14,  72  Am.  St.  Rep.  730,  40  L.  R.  A.  799,  it  was 
held  that  the  care  demanded  of  electric  companies  must  be  commensurate 
with  the  danger,  and,  where  their  wires  are  carrying  a  highly  dangerous  cur- 
rent of  electricity,  the  law  imposes  upon  the  company  the  utmost  degree  of  care 
in  their  construction,  inspection  and  repair,  so  as  to  keep  them  harmless  at 
places  where  persons  are  liable  to  come  in  contact  with  them;  and  whether 
such  care  has  been  exercised  in  a  given  case  is  ordinarily  for  the  jury. 
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Nelson  v.  Bbanfobd  Lighting  &  Wateb  Co. 

ConnecHeut;  Supreme  Court  of  Errors. 

1.  Injubt  to  boy  by  contact  with  wibb  on  ibon  bbidqx;  fboof  of  nboli- 

GENCE. — ^An  iron  bridge  was  constructed  over  a  stream  by  a  municipality. 
It  was  frequently  used  by  the  boys  in  the  neighborhood  to  dive  from 
into  the  stream.  The  defendant  erected  its  wires  over  and  along  the 
trusses  of  the  bridge.  The  bridge  was  used  thereafter  in  the  same  way 
by  boys  in  bathing  in  the  stream.  The  wires  of  the  defendant  were  not 
insulated  so  as  to  make  them  safe  to  personal  contact.  There  was  no 
notice  given  that  such  wires  were  dangerous  to  touch.  The  plaintiff's 
intestate  was  killed  by  an  electric  shock  from  one  of  such  wires  while 
upon  a  truss  of  the  bridge  preparing  to  dive  into  the  stream.  It  was 
held  that  the  evid^ice  was  sufficient  to  prove  the  negligence  of  the  de- 
fendant in  the  erection  of  its  wires. 

2.  Dbqbee  of  cabb  bequibed  of  company  ebbctino  wibes  on  bbiogs. — ^In 

determining  the  precautions  to  be  used  to  protect  human  life,  the  de- 
fendant was  bound  to  consider  all  the  uses  to  which  the  bridge  was 
customarily  put.  The  plaintiff's  intestate  was  rightfully  on  the  truss 
of  the  bridge  and  it  was  the  duty  of  the  defendant  to  not  unnecessarily 
expose  him  to  dangers  which  reasonable  care  could  have  avoided.  In 
failing  to  properly  insulate  the  wires,  to  string  them  beyond  the  reach 
of  anyone  standing  on  any  part  of  the  bridge,  and  to  notify  the  usen 
of  the  bridge  of  the  danger,  the  company  was  guilty  of  n^l{gence. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
March  4,  1903 ;  reported  75  Conn.  548,  54  AtL  303. 

Seymour  C.  Loomia  and  Earnest  C.  Simpson,  for  appellantL 

ChaHes  S.  Hamilton,  for  appellee. 

Opinion  by  Baldwin.  J. : 

In  1887  the  town  of  Branford  bnilt  a  hi^way  bridge  over  the 
Branford  river,  with  a  draw.  It  was  a  truss  bridge,  with  a  railing 
on  each  side.  On  the  westerly  side  of  it,  outside  the  railing,  was 
a  platform,  with  steps  leading  down  to  a  small  landing  for  boats, 
which  was  eight  feet  below  the  roadway.    Ever  since  the  construe- 
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tion  of  this  bridge  thei  boys  and  young  men  in  the  neighborhood 
had  been,  with  the  knowledge  of  the  selectmen,  in  the  custom  of 
bathing  from  it  in  summer,  and,  while  so  doing  of  running  and  ex- 
ercising themselves  upon  and  jumping  and  diving  from  all  parts  of 
the  bridge  and  draw ;  the  smaller  boys  confining  themselves  to  the 
landing,  platform,  and  floor,  but  the  larger  ones  diving  and  jump- 
ing from  the  railings  and  trusses.  In  1896  the  defendant  con- 
structed a  line  of  wires  for  electric  lighting  purposes  along  the 
highway,  and  bolted  one  of  its  poles  to  the  piles  of  the  bridge  at 
each  side  of  the  draw.  An  iron  pipe  was  attached  to  each  pole, 
through  which  the  wires  were  carried  down  to  the  bottom  of  the 
river  and  across  the  bottom.  In  the  summer  of  1900,  in  lieu  of 
this  arrangement  of  the  wires,  overhead  wires  were  strung  between 
these  poles,  which  could  be  detached  and  removed  whenever  a  vessel 
passed  through  the  draw.  These  ran  over  14  feet  above  the  floor  of 
the  bridge,  and  that  nearest  the  west  edge  of  it  was  about  5  feet  5 
inches  above  the  peak  of  the  truss  and  17  inches  west  of  its  west 
face.  The  selectmen  inspected  the  defendant's  line  m  1896,  and 
approved  it  They  were  not  consulted  as  to  the  change  of  construc- 
tion made  in  1900,  and  it  did  not  appear  that  they  approved  it  The 
use  of  the  bridge  for  bathing  purposes  continued  thereafter  as  be- 
fore, with  their  knowledge  and  that  of  the  defendant.  The  wires 
above  the  draw  were  insulated  so  as  to  protect  them  against  the 
weather,  but  not  so  as  to  make  personal  contact  with  them  safe. 
The  current  was  turned  on  every  day  towards  dark,  and  then  they 
were  dangerous  to  handle.  No  notice  of  such  danger  was  given  by 
the  defendant,  although  it  knew  that  the  bridge  had  so  much  iron 
upon  it  as  to  be  a  good  conductor  of  electricity,  and  that  the  current 
was  liable  to  diversion  if  one. standing  on  the  bridge  should  touch 
the  wire  overhead,  particularly  if  he  were  wet  at  the  time.  In 
July,  1901,  at  about  a  quarter  before  7  in  the  evening,  the  plain- 
tiff's intestate,  a  boy  of  16,  who  had  been  in  the  water,  while  bath- 
ing from  the  bridge,  walked  up  the  west  truss,  clothed  only  in 
badiing  trunks,  to  the  peak,  which  was  over  17  feet  above  the  river, 
and  asked  some  boys  below  if  they  thought  he  would  touch  bottom 
if  he  dove  from  there.    He  then  faced  about  to  the  west,  and — 
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whether  voluntarily  or  instmctivelj  to  prev^it  a  fall  did  not  appear 
— caught  hold  of  the  nearest  of  the  overhead  wires^  and  was  killed 
almost  instantaneously  by.  an  electric  shock.  He  knew  that  the 
wire  was  an  electric  light  wire,  and  that  a  boy  had  received  a  shock 
a  year  before,  while  climbing  the  nearest  of  the  poles  for  the  pur- 
pose of  diving,  but  it  did  not  appear  that  he  knew  that  the  wires 
were  dangerous  to  handle. 

The  Superior  Court  has  found  l^t  the  defendant  failed  to  prove 
that  it  was  not  negligent  in  running  the  overhead  wire  as  it  did, 
with  no  greater  precautions  against  danger  to  bathers,  and  failed 
also  to  prove  that  the  boy  was  guilty  of  contributory  negligence. 
There  is  nothing  in  the  facts  specially  found  inconsistent  with  these 
conclusions.  The  defendant  was  bound  to  a  very  high  degree  of 
care  in  the  use  for  its  own  purposes  of  a  highway  bridge.  MeAdam 
V.  Central  By.  &  E.  Co,,  6  Am.  Electl.  Cas.  348,  67  Conn.  445, 
447,  35  Atl.  341.  In  determining  what  precautions  against  danger 
to  human  life  were  reasonably  necessary,  it  was  bound  to  consider 
all  the  uses  to  which  the  bridge  was  customarily  put  It  is  found 
that  it  was  ccmvenient  to  the  defendant  to  have  the  wires  no  higher 
above  the  truss ;  but  convenience  in  such  a  matter  is  a  subordinate 
consideration.  The  bridge,  as  part  of  a  public  highway,  was  open 
to  general  public  use.  Under  the  law  of  this  State  the  purposes  of 
a  highway  are  not  regarded  as  wholly  restricted  to  serving  the  right 
of  passage.  He  who  is  standing  on  one  as  a  mere  sightseer,  to  grat- 
ify his  curiosity,  is  rightfully  there.  Bunnell  v.  Berlin  Iron 
Bridge  Co.,  66  Conn.  24,  36,  33  AU.  533.  The  custom  of  boys  to 
to  dive  from  the  bridge  was  known  to  the  defendant  The  select- 
men, who  represented  the  town  which  owned  it,  had  known  of 
this  practice  for  14  years.  So  far  as  appears,  they  had  expressed 
no  disapproval.  Silence  for  so  long  a  time  might  naturally  be 
taken  as  importing  acquiescence.  It  was  for  them,  and  not  for 
the  defendant,  to  determine  how  the  town  property  should  be 
used.  As  far  as  the  defendant  is  concerned,  the  plaintiff's  intestate 
was  rightfully  on  the  truss,  and  the  defendant  owed  him  the  duty 
of  not  unnecessarily  exposing  him  to  dangers  to  life  which  reason* 
able  care  on  its  part  could  avoid.    It  could  have  insulated  the  wires 
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more  effectively.  It  could  have  strung  them  out  of  the  reach  of 
one  standing  on  any  part  of  the  bridge.  It  could  have  carried 
them  across  the  river,  as  it  originally  did,  in  a  pipe  laid  on  the 
bottom  of  the  river.  It  could  have  put  up  a  notice  of  danger. 
The  trial  court  had  the  right  to  take  into  view  what  the  company 
had  not  done  as  well  as  what  it  had  done  in  determining  whether 
it  had  fulfilled  its  burden  under  the  default,  of  disapproving  the 
charge  of  negligence. 

The  default  also  threw  upon  it  the  burden  of  proving  its  claim 
that  the  plaintiff's  intestate  was  not  himself  in  the  exercise  of 
due  care.  There  were  circumstances  indicating  that  he  was  lack- 
ing in  this.  There  was  no  proof  of  any  justifying  cause  for  his 
grasping  the  wire,  and  it  was  in  proof  that  he  grasped  it  at  a 
time  of  the  day  when  he  had  reason  to  apprehend  that  the  cur- 
rent might  have  been  turned  on.  But,  while  he  knew  the  pur- 
pose which  the  wire  served,  it  was  not  shown  that  he  knew  that 
there  was  danger  in  touching  it  It  was  encased  in  a  preparation 
of  cotton  fibre  and  paint.  Had  the  casing  been  rubber  or  gutta 
percha,  the  danger  from  contact  with  it  would  have  been  sli^t 
A  boy  of  his  age  is  not  necessarily  chargeable  with  knowledge  of 
the  different  modes  of  insulation  and  their  comparative  effect. 
That  he  had  knowledge  that  the  casing  contained  a  wire,  and  that 
an  electric  light  wire,  did  not,  as  matter  of  law  or  of  logical  neces- 
sity, show  that  he  was  not  in  the  exercise  of  due  care,  under  the 
circumstances  of  his  situation.  It  was  to  be  and  was  considered 
by  the  trial  court,  but  it  was  not  absolutely  controlling. 

The  only  proof  on  the  point  of  damages  was  that  the  intestate 
was  a  bright,  active,  intelligent  boy  of  16,  5  feet  2  inches  high,  who 
for  nearly  3  years  had  been  a  general  clerk  in  a  village  grocery, 
and  driver  of  the  delivery  wagon.  This  was  not  insufficient  to  up- 
hold the  award  of  $5,000.  It  is  true  that,  since  this  amount  is, 
under  our  statute,  the  extreme  limit  of  recovery  in  an  action  for 
a  wrong  resulting  in  the  death  of  the  injured  party,  the  plaintiff 
thus  receives  all  that  could  be  given  for  the  loss  of  the  most  valuable 
life.  It  is  also  true  that  the  life  of  this  lad  cannot  be  considered 
as  possessing  any  extraordinary  value.    He  had,  however,  a  long 
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expectation  of  life.  While  his  earnings  for  the  next  four  or  five 
years  would  belong  to  his  father^  he  had  reason  to  expect  to  be  able 
to  earn  thereafter,  for  a  considerable  period,  much  more  than  the 
cost  of  his  personal  supports  What  damage  resulted  from  tho  loss 
of  his  earning  capacity  it  was  for  the  Superior  Court  to  measure, 
as  best  it  could,  and  there  is  nodiing  in  the  case  which  can  be  said, 
as  matter  of  law,  to  require  a  lower  estimate.  Broughel  v.  South- 
em  New  Eng.  Telephone  Co.,  73  Conn.  614,  620,  48  Atl.  753,  84 
Am.  St.  Eep.  139.  While  no  evidence  was  offered,  from  tables  of  mor- 
tality or  otherwise,  of  the  boy^s  expectation  of  life,  none  in  a  trial 
to  the  court  was  needed,  for  judicial  notice  could  be  taken  of  the 
probability  which  such  tables  disclose.  17  Amer.  &  Eng.  Ency.  of 
Law,  tit.  "  Judicial  Notice,"  p.  900.  It  is  to  be  presumed,  in  sup- 
port of  the  judgment,  that  the  court  found  that  his  net  earnings 
annually  after  he  would  have  come  of  age  would  have  exceeded  the 
amount  of  the  interest  which  could  probably  during  the  same 
period  be  obtained  on  $5,000;  for  otherwise  the  judgment  would 
amount  to  an  annuity,  equivalent  to  such  earnings,  in  perpetuity. 
It  is  also  to  be  presumed  that  due  allowance  was  made  for  the  an- 
ticipation of  these  earnings  by  force  of  a  judgment  which  was  pay- 
able immediately.  The  evidence,  which  has  been  included  in  the 
record  under  the  provisions  of  Gen.  St.  1902,  sec.  797,  discloses  no 
cause  for  correcting  the  finding,  in  any  of  the  particulars  requested 
by  the  appellant. 

The  superintendent  of  the  defendant  company,  having  been 
qualified  as  an  expert,  testified  in  chief  that  he  constructed  its  line, 
and  had  the  pole  at  the  side  of  the  draw  nearest  to  the  point  where 
the  boy  was  killed  bolted  to  the  piling  of  the  bridge.  He  was  then 
asked  his  reason  for  doing  so,  rather  than  for  setting  it  out  in  the 
stream.  Objection  being  made,  the  reason  was  claimed  as  tending 
to  show  that  it  was  put  in  a  proper  place;  but  the  court  excluded 
the  evidence.  The  duty  which  the  defendant  owed,  in  constructing 
its  line,  to  regard  the  safety  of  those  using  the  bridge  for  bathing 
purposes,  required  it  to  use  reasonable  care  to  select  a  proper  loca- 
tion for  this  pole.  The  witness  should,  therefore,  have  been  allowed 
to  state  the  reason  which  governed  its  action  in  that  respect.  The 
record  of  the  evidence,  however,  shows  that  immediately  after  this 
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ruling  of  the  court  the  witness  was  asked  whether,  on  the  day  of 
the  injury  to  the  plaintiff's  intestate,  the  entire  line  was  in  all 
respects  properly  constructed,  and  gave  an  affirmative  answer. 
Under  Gen.  St.  1902,  sec  797,  it  is  proper  for  us  to  examine  the 
whole  record  in  disposing  of  this  assignment  of  error,  and  the  ques- 
tion and  answer  thus  admitted  are  found  in  the  statement  of  the 
evidence,  though  not  in  the  special  finding  of  the  court.  In  view 
of  that  answer,  no  substantial  harm  can  have  been  done  by  the  ex- 
clusion of  the  preceding  question. 

The  same  witness,  having  testified  in  chief  that  the  cross-arm  on 
the  pole  above  described  was  15  feet  lower  than  that  on  the  pole 
standing  next  in  the  line  on  the  same  side  of  the  draw,  and  that  this 
was  done  to  lessen  the  strain  on  the  former  and  the  risk  of  the 
falling  of  the  wires  in  a  high  wind,  was  asked  on  cross-examina- 
tion as  to  what  would  have  been  the  expense  of  putting  in  an  inter- 
mediate pole  to  reduce  the  strain,  and  then  elevating  the  wires 
across  the  draw,  and  replied  that  it  would  have  coat  about  $60. 
The  objection  to  this  cross-examination  was  properly  overruled. 
The  defendant  was  not  an  insurer  of  the  safety  of  those  under- 
taking to  walk  up  the  truss.  It  was  not  bound  to  guard  it  at  any 
cost.  It  was  bound  to  guard  it  within  reasonable  limits,  and  in 
determining  those  limits  the  expense  of  adopting  another  mode  of 
stringing  the  wires  was  a  legitimate  subject  of  consideration. 

Another  expert  was  introduced  by  the  defendant,  who  had  in- 
spected the  line  over  the  bridge  in  1902.  The  defendant  claimed 
that  it  was  then  in  the  same  condition  as  at  the  time  of  the  accident, 
except  as  to  one  small  section.  As  a  preliminary  to  showing  by 
him  that  it  was  properly  constructed  as  it  stood  in  1901,  he  was 
asked  to  describe  it  as  it  was  when  he  saw  it,  except  as  to  the  par- 
ticular section  which  it  was  admitted  had  been  changed.  The  court 
excluded  this  inquiry,  and  did  not  exceed  the  limits  of  its  discre- 
tion in  so  doing.  The  evidence  sou^t  was  remote  in  character; 
corroborative  at  best;  and  the  same  object  could  have  been  at- 
tained by  a  hypothetical  question,  based  on  the  testimony  of  those 
witnesses  who  had  described  the  arrangement  of  the  line  in  1901. 

There  is  no  error.    The  other  judges  concurred. 
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Kansas;  Supreme  Court. 

1.  AtTKkCTPrm  KUiBAKCE. —  It  it  the  law  of  this  State  that  one  who  main- 

taina  on  his  premises  what  is  caUed  an  "  attractive  nuisance  "  (that  is, 
a  place  which,  though  patently  dangerous  to  those  of  ordinary  knowledge 
and  prudence,  is  so  enticing  to  others  excusably  lacking  in  intelligence 
and  caution  as  to  induce  them  to  venture  to  it)  is  liable  for  resnltiiig 
injuries  to  the  latter;  and  the  same  rule  applies  to  one  who  maintaisB 
on  his  own  premises  a  dangerous  instrumentality,  not  in  itself  attraciire, 
but  placed  in  such  immediate  proximity  to  an  attractive  situation  on  the 
premises  of  another  as  to  form  with  it  a  dangerous  whole,  notwith- 
standing the  attractive  situation  on  the  other  premises  may  not  be  of 
itself  dangerous. 

2.  EixcTBio  wiRKs  oir  ciTT  nADUCT;   DEiBcnvB  INSUIATIOK.— An  eleetric 

company  laid  its  wires  on  the  viaduct  of  a  city  street,  outside  bui  doee 
to  the  traveled  way,  between  which  wires  and  way  was  a  railing  or 
balustrade,  over  which  small  boys  were  in  the  habit  of  climbing  sad 
getting  close  to  the  wires.  The  wires  were  defectivdy  insulated,  of 
which  fact  and  of  the  habit  of  the  boys  the  company  had  knowledge.  Oat 
of  the  boys,  when  in  the  act  of  climbing,  was  killed  by  coming  in  oontset 
with  the  uninsulated  wires.  Held,  the  company  is  liable. 
(Syllabus  by  the  Court.) 

Error  by  defendant  from  judgment  for  plaintiSB. 

Decided  December  6, 1902 ;  reported  65  Ean.  798,  70  Pac  884. 

Kagy  &  Horn  and  Huichmgs  &  KepUnger,  for  plaintiff  in  et- 
ror. 

Oetty,  Hvichings  dk  Dean,  for  defendants  in  error. 

Opinion  by  Dosteb,  C.  J. : 

The  Consolidated  Electric  light  &  Power  Company  was  pTCii 
permission  by  the  city  of  Kansas  City  to  carry  its  electric  wires  oa 
a  viaduct  constituting  a  part  of  one  of  the  streets.  This  Ae  com- 
pany did  by  stringing  them  on  timbers  projecting  out  from  the  sid« 
of  the  viaduct  or  bridge.  There  were  a  number  of  wires  pltced 
at  distances  of  about  a  foot  to  several  feet  from  the  ends  of  tlie 
boards  constituting  the  floor  of  the  bridge.    The  sides  of  the  bridge 
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were  guarded  by  an  iron  railing  or  balustrade,  several  feet  high, 
running,  substantially  speaking,  over  the  ends  of  the  boards  con- 
stituting the  bridge  floor.  However,  many  of  the  boards  projected 
beyond  (that  is,  outside)  the  bridge  railing.  The  electric  wires 
alongside  the  viaduct  were  very  defectively  insulated.  Their  insu- 
lating covers  had  rotted  away  in  many  places.  This  fact  the  com- 
pany knew.  Small  boys  were  in  the  habit  of  climbing  over  the 
viaduct  railing  immediately  by  the  electric  wires.  This  fact  the  com- 
pany also  knew.  Holly  Healy,  a  boy  about  10  years  old,  and  of  the 
average  intelligence  and  characteristics  of  boys  of  that  age,  climbed 
over  the  railing,  and  came  in  contact  with  one  of  the  electrically 
charged  wires,  and  was  killed.  It  is  probable  that  the  moment  be- 
fore he  had  been  standing,  or,  rather,  moving  about,  on  the  project- 
ing ends  of  the  bridge  boards  or  the  projecting  wire  supports.  Suit 
was  brought  by  his  parents  to  recover  damages  for  his  deatL  Judg^ 
ment  went  in  their  favor  in  the  court  below,  to  reverse  which  error 
has  been  prosecuted  to  this  court. 

The  matter  principally  discussed  is  the  question  of  the  com- 
pany's liability  under  the  circumstances  stated.  As  to  the  boy,  who 
was  not  at  the  time  on  the  highway  proper,  but  who  was  engaged  in 
a  dangerous  sport  immediately  outside  of  it,  was  the  company  neg- 
ligent in  maintaining  its  wires  in  an  uninsulated  condition,  where 
he  was  liable  to  come  in  contact  with  them  ?  To  our  minds,  there 
can  be  no  doubt  as  to  the  answer.  It  was  liable.  To  an  adult  it 
might  not  have  been.  To  a  small  boy,  in  the  buoyancy  of  sport, 
and  lacking  the  intelligence  and  discretion  of  older  years,  it  was 
liable,  in  view  of  the  fact  that  it  knew  that  children  of  his  class 
were  in  the  habit  of  venturing  in  dangerous  proximity  to  its  negli- 
gently kept  wires.  The  place  where  the  boy  met  his  death  was  one 
of  those  denominated  in  the  books  "  attractive  nuisances,"  the 
keepers  of  which,  according  to  those  decisions  which  we  regard  as 
the  sounder  exposition  of  the  law,  are  liable  to  one  who,  without  in- 
culpating fault  on  his  part,  is  injured  thereby.  It  is  true,  the 
company  did  not  maintain  the  bridge  and  the  railing  and  the  eleva- 
tion above  ground,  constituting  an  attractive  climbing  place  for 
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boysy  and  it  may  be  that  its  wires  were  not  themselves  attractive 
playthings  for  the  boys,  but  it  maintained  them  in  such  immediate 
proximity  to  that  which  was  attractive  as  to  constitute  them  an  in- 
tegral part  of  the  whole.  It  put  its  wires  within  the  attractive  en- 
vironment. It  identified  itself  in  that  way  with  the  attractive 
place.  If  one  maintains  a  dangerous  instrumentality  on  his  own 
premises^  immediately  against  the  premises  of  another,  and  within 
the  sphere  of  the  attractive  influence  of  something  on  the  latter, 
and  a  third  one^  venturing  on  the  latter,  is  injured  by  coming  in 
contact  with  the  former,  he  would  seem  entitled  to  a  recovery; 
that  is,  assuming  the  necessary  knowledge  to  charge  the  derelict 
party.  The  electric  company  had  knowledge  in  this  case.  Its 
counsel  attempt  to  explain  that  it  had  not.  But  it  had.  We  have 
gone  carefully  through  the  evidence,  and  are  convinced.  The 
principle  applicable  to  this  case  has  been  several  times  declared  in 
this  state.  It  was  done  in  the  recent  cases  of  Price  v.  Water  Co., 
58  Ean.  551,  50  Paa  450,  62  Am.  St.  Bep.  625,  and  Biggs  v. 
Barb  Wire  Co.,  60  Kan.  217,  56  Pac.  4,  44  L.  R  A.  655.  The  sub- 
ject has  been  thoughtfully  considered  in  the  second  edition  of 
Thompson  on  Negligence  (vol.  1),  under  the  head  of  "  Injuries  to 
Children  from  Defects  in  Premises,"  beginning  with  section  1024. 
It  is  immaterial  that  the  viaduct  railing  and  its  elevation  above 
ground  may  not  have  been  dangerous.  They  probably  were,  but 
for  reasons  peculiar  to  themselves.  The  boy  did  not  come  to  his 
death  because  of  dangers  incident  to  the  mere  act  of  climbing. 
Nor  is  it  material  that  the  company's  wires  were  not  attractive. 
The  attractions  of  the  viaduct  railing  as  a  place  for  sporty  and  the 
defectively  insulated  wires,  as  instrumentalities  of  danger,  were 
united  together  as  a  whole.  We  assume  that  the  city  is  not  liable, 
but,  if  it  were  charged  with  liability,  it  would  be  no  answer  to  it 
to  say  it  did  not  furnish  the  element  of  danger.  It  would  be  suf- 
ficient to  reply  that  it  furnished  the  attraction  to  entice  into 
danger.  When  the  company  answers  that  it  did  not  furnish  the  at- 
traction, it  is  sufficient  to  reply  that  it  furnished  the  danger  to  com- 
bine with  the  attraction.    It  could  have  neutralized  the  harmful 
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ingredient  of  attractiveness  in  the  compound  by  guarding  againist 
the  danger,  and  to  require  it  to  do  so  is  not  to  impose  upon  it  any 
greater  burden  than  thou^  it  were  responsible  for  both  the  hurtful 
constituents. 

Other  claims  of  error  were  made,  particularly  as  to  instructions, 
but  none  of  them  were  well  founded,  and  the  judgment  of  the  court 
below  is  therefore  afiSrmed.    All  the  justices  concurriniCi 
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Waltsbs  v.  Denveb  Consolidated  Elbotbio  Light  Co. 

Colorado;  Court  of  Appeala, 

1.  IKJUBT  FBOM  CONTACT  WITH  WIBB  FASTENED  ON  HOUSE;  PBBSUMPTION  OV 

NBQUOSNCB. — ^Xhe  plaintiff,  a  boy  of  twelve  years  of  age,  was  severely  in- 
jured by  a  shock  received  from  touching  a  defectively  insulated  electric 
wire  fastened  on  a  building  within  easy  reach  from  a  window.  It  was 
held  that  the  facts  were  sufficient  to  make  it  a  presumptive  case  of  neg- 
ligence against  the  defendant. 
2.  OoNTBiBUTOBY  KEOUQENCB. — ^The  question  as  to  whether  or  not  the  plaint- 
iff was  negligent  in  reaching  out  the  window  and  attempting  to  replace 
the  glass  insulator,  which  had  fallen  from  its  bracket,  is  for  the  jury. 

8.  NBBUQENCB   IN    PEBMITTING    WISE    TO    BE    UNINSULATED. — ^Whether    Or    UOt 

the  wire  in  question  was  uninsulated  at  the  time  of  th^  accident,  or 
whether  the  defendant  was  guilty  of  negligence  in  permitting  such  con- 
dition is  a  question  of  fact  for  the  jury.  An  instruction  to  the  jury 
was  based  upon  the  theory  that  defendant  was  relieved  from  all  care  as  to 
the  uninsulated  wire  except  as  to  persons  having  some  duty  or  business  to 
perform  at  the  exposed  point  is  erroneous.  It  was  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  under  all  the  circumstances  to  have  and 
maintain  the  wire  at  this  place  in  a  reasonably  safe  condition. 

Appeal  by  plaintiff  from  judgment  for  defendant  Decided 
March  10, 1902 ;  reported  (Colo.  App.),  68  Pac  117. 

R.  T.  McNeal  and  WeUs  £  Taylor,  for  appellants. 

Wolcott  &  Vaile  and  William  W.  Field,  for  appellee. 

Opinion  by  Gunteb,  J. : 

Verdict  was  for  defendant^  and  from  the  judgment  thereon  is 
this  appeal.  At  a  former  trial  defendant  objected  to  the  introduc- 
tion of  testimony,  upon  the  ground  that  the  complaint  herein  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.     This 
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objection  was  sustained^  and  judgment  of  dismissal  entered.  This 
was  reversed.  Walters  v.  Light  Co.,  7  Am.  ElectL  Cas.  515,  12 
Colo.  App.  145,  54  Pac.  960.  The  pleadings  herein  are  the  same 
as  on  the  former  appeaL 

1.  The  wires  of  defendant  used  in  illuminating  the  residence  of 
plaintiff's  father  ran  to  insulators  '^A"  and  ^'  B  "  on  iron  brackets 
affixed  to  the  rear  wall  of  the  residence ;  thence  to  a  transformer ; 
thence  into  the  residence.  The  transformer  and  insulators  were 
situate  about  14  inches  beneath  the  bath  room  window.  At  a  point 
on  the  main  wire  just  before  it  reached  insulator  A  a  union  was 
made  between  the  main  wire  and  the  wire  leading  to  the  trans- 
former, and  to  effect  this  the  original  insulation  was  removed  from 
the  main  wire  and  transformer  wire  at  the  point  of  union.  After 
the  wires  were  spliced  at  this  point  they  were  soldered  together,  and 
to  reinsulate  them  insulating  tape  should  have  been  wrapped 
around  the  point  of  union.  There  was  evidence  from  which  it 
mi^t  be  reasonably  concluded  that  at  this  point,  for  the  distance 
of  about  1  1-2  inches,  the  wire  was  exposed  at  the  time  of  the  acci- 
dent, and  about  2  inches  of  insulating  tape  unwound  and  hanging 
down.  Plaintiff,  aged  between  12  and  13  years,  looked  out  of  the 
bath  room  window  about  6 :30  in  the  morning,  and,  seeing  glass  in- 
sulator A  off  the  bracket,  reached  down,  took  hold  of,  and  replaced 
it.  As  he  did  so  a  shock  was  received,  producing  the  injuries, 
damages  for  which  are  sought  to  be  recovered  herein.  Immediately 
thereafter  he  was  found  unconscious,  his  hand  upon,  or  close  to,  the 
tminsulated  section  of  the  wire  mentioned.  There  was  evidence 
sufficient  to  go  to  the  jury  that  a  section  of  the  wire  was  uninsu- 
lated at  the  time  of  the  accident;  that  thereby  plaintiff  sustained 
the  injuries  complained  of.  If  the  jury  believed  these  facts  it 
made  a  presumptive  case  of  negligence  against  defendant  In 
Light  Co.  v.  Simpson,  5  Am.  Electl.  Cas.  278,  21  Colo.  371,  41 
Pac.  499,  31  L.  R  A.  566,  plaintiff  was  traveling  a  public  alley. 
He  came  in  contact  with  one  of  defendant's  wires  charged  with 
electricity,  which  wire  had  become  detached  from  its  overhead 
fastening,  and  was  hanging  to  within  about  two  feet  of  the  ground. 
As  result  of  such  contact  plaintiff  received  a  severe  shock,  and  was 
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seriously  injured.  He  had  judgment  below.  The  court,  speaking 
to  an  alleged  error  of  the  trial  court  in  instructing  upon  what  con- 
stituted prima  facte  negligence,  said : 

''In  substance,  the  court  instructed  the  jury  that  if  they  found  that  the 
defendant's  wire  was  so  charged  with  electricity  as  to  become  dangerous  to 
persons  coming  in  contact  with  it,  and  that  the  wire  had  become  discon- 
nected or  detached  from  its  fastenings,  and  hung  down  in  a  public  alley,  so 
as  to  endanger  public  travel,  that,  of  itself,  was  prima  fade  evidence  of 
negligence  on  the  part  of  defendant.  Strictly  speaking,  except  in  some  rela- 
tions springing  out  of  contract,  the  mere  happening  of  an  accident  is  not 
any  evidence  of  negligence.  Thomp.  Carr.  p.  209,  sec.  9.  But  in  some  cases 
of  tort  it  has  been  held  that  the  existence  of  certain  facts,  unexplained,  is 
some  evidence  of  negligence.  Th/omaa  v.  Telegraph  Oo.,  100  Mass.  156,  and 
Haynes  v.  Gas  Co,,  6  Am.  Electl.  Gas.  264,  114  N.  C.  203,  10  S.  E.  844,  26 
L.  R.  A.  810,  41  Am.  St.  Rep.  786,  are  cases  in  point,  and  are  authority  for 
the  instruction  given  in  this  case." 

In  Haynes  v.  Oas  Co.,  supra,  a  boy  aged  about  10  years  took  hold 
of  a  wire  on  the  sidewalk  over  which  he  was  passing,  and  was  killed 
by  an  electric  current.    Inter  alia  the  court  said : 

**  Proof  that  there  was  a  '  live '  wire  (carrying  a  deadly  current)  down  into 
the  highway  surely  raises  presumption  that  some  one  had  failed  in  his  duty 
to  the  public.  When  to  this  was  added  proof  that  this  death-carrying  wire 
was  put  above  the  street  by  the  defendant,  and  was  its  property,  and  under 
the  management  and  control  of  its  servants,  and  that  by  contact  with  that 
wire  the  deceased,  having  a  right  to  be  on  the  street,  was  killed,  a  complete 
prima  facie  case  of  negligence  was  made  out,  and  the  burden  was  cast  upon 
the  defendant  to  show  that  this  '  live '  wire  was  in  the  street  through  no  fault 
of  its  servants  and  agents." 

In  Tramway  Co.  v.  Beid,  4  Am.  Electl.  Cas.  332,  4  Colo.  App. 
53,  35  Pac.  269,  the  court  said: 

**  The  fact  being  established  that  injuries  were  caused  by  electricity,  and 
that  the  car  was  so  charged  with  the  fluid  as  to  injure  a  person  by  contact 
with  any  part  of  it,  if  not  establishing  negligence  per  se,  made  such  a  prttita 
faoie  case  as  to  require  defense,  either  to  show  that  the  injuries  were  not 
caused  by  that  agency  or  through  the  careless  use  of  the  agent." 

See,  also.  Railway  Co.  v.  Cooper,  7  Am.  Electl.  Cas.  444,  60  N. 
J.  Law,  219,  37  Atl.  730,  38  L.  R  A.  637,  64  Am.  St.  Rep.  592. 
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2.  It  is  contended  that  the  evidence  disclosed  such  contributory 
negligence  as  to  bar  a  recovery.  The  complaint  stated  the  facts 
fully  and  distinctly.  There  was  evidence  to  support  its  allegations. 
The  court's  holding  in  Walters  v.  Lighi  Co.,  supra,  that  the  com- 
plaint stated  a  cause  of  action,  and  that  the  question  of  contribu- 
tory negligence  should  have  been  submitted  to  the  jury,  in  effect 
decided  this  contention.    It  is  there  said : 

**  The  question  of  negligence  is  a  mixed  one  of  law  and  fact,  and,  except  in 
rare  cases,  its  determination  belongs  to  the  jury.  .  .  .  Where,  upon  facts 
in  its  possession,  the  character  of  the  conduct  is  in  any  degree  involved  in 
doubt,  it  is  never  proper  for  the  court  to  withdraw  the  question  of  negligence 
from  the  jury.  ...  He  (plaintiff)  was  rightfully  in  his  father's  house, 
and  he  was  rightfully  at  the  window.  Seeing  something  out  of  place  which 
was  attached  to  the  house,  directly  under  the  window,  and  within  his  reach, 
it  might  very  naturally  occur  to  him  to  replace  it,  and  his  act  in  so  doing, 
if  he  had  no  knowledge  of  the  purpose  of  the  attachment,  and  no  reason  to 
apprehend  danger  from  it,  could  hardly  be  caUed  recklessness." 

3.  As  it  was  the  plaintiff's  right  to  have  his  case  submitted  to  the 
jury,  it  was  also  his  right  to  have  this  done  under  proper  instruc- 
tions. The  gist  of  the  charge  of  plaintiff  was  that  defendant, 
through  negligence,  permitted  the  wire  in  question  to  be  in  an  unin- 
sulated condition.  It  was  for  the  jury  to  determine  whether  or  not 
the  wire  was  uninsulated  at  the  time  of  the  accident,  and,  if  so  un- 
insulated, whether  the  defendant  was  guilty  of  negligence  in  per- 
mitting such  condition.  A  material  factor  in  determining  the  de- 
gree of  care  which  defendant  should  bestow  by  proper  inspection 
and  otherwise  in  maintaining  the  wire  in  a  reasonably  safe  condi- 
tion was  the  location  of  the  wire  in  question.  If  located  at  a  point 
readily  accessible,  the  law  would  require  greater  care  of  defendant 
to  preserve  the  wire  insulated  than  if  the  wire  was  located  at  an  in- 
accessible point    In  Walters  v.  Light  Co.,  supra,  it  is  said: 

"  We  may  concede  that  at  places  where  there  is  no  apparent  possibility  of 
injury  ensuing  from  electric  wires  it  would  not  be  negligence  to  leave  thenf 
uncovered,  and  that  no  duty  to  keep  them  insulated  would  exist  unless  it  was 
imposed  by  some  express  law.  But  by  this  concession  the  question  whether, 
consistently  with  the  degree  of  care  exacted  in  the  management  of  an  agency 
so  dangerous  as  electricity,  it  was  or  was  not  the  duty  of  defendant  to  have 
its  wires  insulated  at  the  particular  place  where  this  injury  occurred,  is  by 
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no  means  disposed  of .  .  .  .  The  insulator  was  a  harmless  looking  object; 
there  was  nothing  to  give  notice  of  the  deadly  force  hidden  in  the  wire;  the 
accident  was  one  liable,  and  which  the  defendant  must  have  known  was  liable, 
to  happen  at  any  dwelling  to  which  electric  appliances  were  similarly  afllxed, 
and  in  which  there  were  children,  or  persons  ignorant  of  the  purpose  of  .the 
appliances,  or  the  nature  of  the  electric  fluid.    .    . 

A  part  of  instruction  No.  8  was : 

"And  the  court  instructs  the  jury  that  the  only  matter  which  can  be 
considered  by  the  jury  as  bearing  upon  the  question  as  to  whether  or  not  the 
defendant  was  negligent  is  the  condition  of  the  wire  with  which  Clifton 
Wood  Walters  came  in  contact,  and  the  condition  of  the  insulation  upon  that 
wire  at  the  time  Clifton  Wood  Walters  was  injured." 

A  part  of  instruction  No.  9  was : 

"And  although  you  may  believe,  from  the  evidence,  that  the  defendant  was 
negligent  in  placing  these  wires  and  transformer  or  converter  at  the  place 
where  they  were  fastened  to  the  walls  of  the  house,  .  .  .  still  such  negli- 
gence, if  any  there  was,  cannot  be  considered  by  you  in  this  case,  and  must  not 
influence  your  verdict  in  any  manner  whatever." 

The  effect  of  these  two  instructions  was  to  tell  the  jury  that  it 
could  not  consider  the  location  of  the  transformer  in  determining 
the  degree  of  care  tiat  should  be  exercised  in  preserving  the  wire 
in  question  uninsulated.  As  stated^  the  location  was  a  material 
factor  in  determining  the  degree  of  care  to  be  exercised  by  defend- 
ant in  maintaining  the  wire  in  question  in  a  reasonably  safe  condi- 
tion, and  for  such  purpose  it  should  have  been  considered  by  the 
jury.  The  giving  of  these  two  instructions,  we  think,  constitutes 
reversible  error.  Instruction  No.  18  in  effect  told  the  jury  to  find 
the  issues  for  defendant    Such  instruction  is : 

"  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence  that 
the  defendant  knew,  or  ought  to  have  known,  that  the  insulation  upon  the 
wire  in  question  was  defective  and  out  of  repair,  still  the  plaintiff  cannot 
recover  in  this  case  unless  you  further  believe  from  the  evidence  that  under 
all  the  circumstances  proven  in  this  case  the  defendant,  exercising  reasonable 
care,  would  have  or  ought  to  have  anticipated  that  some  person  might  have 
some  duty  or  business  to  perform  at  the  point  where  the  insulation  upon  the 
wire  was  defective  during  the  night  and  before  the  hour  in  the  morning  when 
the  electricity  was  turned  off  from  the  wires  in  question,  and  might,  while 
exercising  ordinary  care  to  prevent  injury  to  himself,  and  while  performing 
such  duty  and  business,  come  in  contact  with  such  wire." 
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This  instruction  absolved  the  defendant  from  all  care  as  to  the 
uninsulated  wire  except  as  to  persons  having  some  duty  or  business 
to  perform  at  the  exposed  point.  It  was  not  claimed  that  the  plain- 
tiff (a  child)  had  any  duty  or  business  to  perform  at  such  point 
The  jury,  obeying  the  charge,  could  not  do  otherwise  than  find  for 
defendant.    Such  instruction  is  not  the  law. 

''The  accident  was  one  liable,  and  which  the  defendant  must  have  known 
was  liable,  to  happen  at  any  dwelling  to  which  electric  appliances  were 
similarly  affixed,  and  in  which  there  were  children,  .  .  .  and  we  cannot 
say,  as  a  matter  of  law,  that  proof  would  not  be  admissible  under  the  arer- 
ments  of  the  complaint,  which  would  justify  a  verdict  that  in  leaving  the  wire 
exposed  as  alleged  the  defendant  was  guilty  of  negligence."  Walters  v^  Light 
Co^  supra. 

The  defendant  owed  to  this  plaintiff  the  duty  of  exercising  reas- 
onable care  under  all  the  circumstances  to  have  and  to  maintain 
this  wire  in  a  reasonably  safe  condition.  If  it  failed  in  this  duty, 
and  the  plaintiff  was  free  of  contributory  negligence,  liability  at- 
tached. 

There  is  no  sufficient  reason  for  prolonging  this  opinion  to  con- 
sider the  many  other  errors  assigned.  The  questions  thereby  pre- 
sented will  probably  not  arise  on  a  second  trial,  if  one  be  had.  There 
was  sufficient  evidence  of  defendant's  negligence  for  the  question  to 
go  to  the  jury.     The  degree  of  care  exacted  of  the  defendant  in 

operating  its  plant  is  settled :  I 

I 

"  The  highest  degree  of  care  which  skill  and  foresight  can  attain  consistent 
with  the  practical  conduct  of  its  business  under  the  known  methods  and  the  i 

present  state  of  the  particular  art."    Light  Co.  v.  Simpson,  supra;  Tramway  \ 

Co,  V,  Reid,  supra. 

The  question  of  contributory  negligence  upon  the  facts  herein 
should  go  to  the  jury.  This,  in  effect^  was  also  ruled  upon  the 
former  appeal.  These  two  questions  of  negligence  and  contribu- 
tory negligence  should  have  gone  to  the  jury  under  proper  instruc- 
tions.   They  were  not  so  submitted. 

4.  The  ruling  herein  disposes  also  of  Levina  E.  Waters  against 
the  Denver  Consolidated  Electric  light  Company,  as  it  is  con- 
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trolled  by  the  same  facts  and  submitted  upon  the  same  abstract  and 
briefs. 

Cases  reversed.    Reversed. 

Insulation  of  wires  attached  to  buildings. — If  an  electric  wire  is  at- 
tached to  a  building  at  a  place  where  it  may  be  easily  reached  by  those  law« 
fully  in  or  about  the  building,  the  company  erecting  such  wire  is  held  accoimt- 
able  for  the  maintenance  thereof  in  a  safe  condition  commensurate  with  the 
dangers  connected  therewith,  and  the  likelihood  of  persons  being  injured  by 
contact.  See  Oiraudi  v.  Eleo.  Imp.  Co.,  5  Am.  Electl.  Cas.  318,  107  Cal.  120, 
40  Pac.  108,  48  Am.  St.  Rep.  114;  Qriffin  v.  United  Eleo.  L.  Co.,  6  Am.  Electl. 
Cas.  252,  1G3  Mass.  492,  41  N.  E.  675,  40  Am.  St.  Rep.  477.  In  the  case  of 
OiratuU  V.  Elec.  Imp.  Co.  the  trial  court  was  sustained  in  refusing  to  in- 
struct the  jury  **  with  reference  to  the  use  of  the  agencies  of  nature,  such  as 
fire,  steam,  gas  or  electricity,  the  court  instructs  you  that  persons  employing 
such  agencies  and  introducing  them  into  cities  in  the  form  of  commodities 
for  the  public  use,  while  held  to  a  considerable  degree  of , care  in  the  service 
of  these  dangerous  elements,  are  not  required  to  use  such  extraorainary  care 
as,  while  it  would  render  the  element  absolutely  harmless  under  all  conaiuons, 
would  also  render  its  use  impracticable.  The  public  who  receive  the  benefits 
of  the  convenience  and  comfort  from  the  supply  of  the  commodity  are  pre- 
sumed to  know  enough  of  the  nature  of  the  element  to  avoid  the  dangers 
which  must  arise  out  of  its  practical  use.  The  duties  of  the  person  supply- 
ing the  commodity  and  of  the  public  using  it  are  reciprocal.  It  may  depend 
upon  the  exercise  by  the  other  of  such  ordinary  knowledge  of  the  character 
of  the  conimodity  and  such  common  prudence  in  its  presence,  as  the  circum- 
stances of  the  time  and  place  require." 

In  the  case  of  Keefe  v.  Narragansett  Elec.  L.  Co.,  21  R.  I.  575,  43  Atl.  542, 
4  Am.  Neg.  Rep.  218,  a  company  was  held  not  resj^onaible  where  a  girl  climbed 
out  of  the  window  of  a  house  and  from  there  to  the  jet  of  an  adjoining  house, 
where  she  was  injured  by  contact  with  electric  light  wires,  ftince  it  was  un- 
reasonable to  require  the  company  to  anticipate  such  action. 

VOL.  vin — 36 
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CVMSESULSTD,  MAYOB  OF,  V.  LOTTIO, 
MarjfUmd,  Court  of  AjfpeaU. 

1.  iHjrOlT  lO  CBILD  BT  CONTACT  WITH  ELCCTBIC  WIBB  OK  BOOT;  OOBTEUIUTOKr 

ifBOUOEiiCE. — ^The  plaintlif,  a  child  of  the  age  of  six  or  eight  years,  while 
on  the  roof  of  a  house  under  the  diarge  of  his  mother  in  the  night  time, 
for  the  parpoae  of  watching  a  play  or  burlesque  which  was  being  given 
in  a  theater  across  the  street,  was  injured  by  contact  with  an  electric 
wire  running  along  the  roof  of  the  house.  It  appeared  that  the  mother 
knew  of  the  existence  of  the  wire  and  had  warned  the  other  children 
with  her  against  it.  It  was  held  that  the  defendant  was  not  liable,  that 
It  could  not  be  required  to  remedy  a  defect  in  a  wire  at  a  place  where  it 
had  no  reason  to  believe  it  would  ever  be  touched;  that  under  the  facts 
in  the  case  there  was  contributory  negligence  precluding  a  recovery. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
April  1,  1902 ;  reported  96  Md.  52,  61  AtL  841. 

Albert  A.  Doub,  James  A.  McHenry  and  Daniel  W.  Daub,  for 
appellant 

Richd.  T.  Semmes  and  John  0.  Wilson,  for  appellea 

Opinion  by  Fowleb^  J. : 

This  is  an  action  to  recover  damages  for  injury  resulting  from 
contact  with  an  electric  wire  which  was  maintained  by  the  city  of 
Cumberland  along  and  over  the  cornice  of  the  roof  of  a  house  in 
that  city  occupied  by  the  mother  of  the  plaintiff.  There  was  a  ver- 
dict in  favor  of  the  plaintiff  for  $4,000,  and  the  defendant  has  ap- 
pealed. 

The  questions  to  be  considered  arise  on  exceptions  to  the  rulings 
on  instructions  given  the  jury,  and  also  on  an  exception  taken  by 
the  defendant  to  the  remarks  of  the  learned  judge  below  while  de- 
livering an  oral  opinion  upon  the  prayers  which  counsel  for  the  re- 
spective parties  had  submitted  for  his  consideration.  It  appears 
from  the  evidence  in  the  case  that  the  plaintiff  is  a  lad  six  or  eight 
years  old,  and  that  he  lived  with  his  mother  and  stepfather  in  die 
city  of  Cumberland,  on  the  south  side  of  Little  Frederick  street, 
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opposite  the  south  side  of  the  city  hall^  the  second  story  of  which 
was  used  as  a  theater,  or  so-called  ^^Academy  of  Music"  On  the 
Bight  the  plaintiff  was  injured  his  mother  borrowed  a  stepladder 
from  a  neighbor,  and  by  means  of  it  she  was  able  to  reach  **  the 
trap  door  "  in  the  roof,  and  in  this  way  she  got  out  upon  the  roof, 
taking  with  her  the  plaintiff.  Several  persons  had  preceded  the 
plaintiff  and  his  mother,  all  having  reached  the  roof  by  the  same 
means  of  egress.  It  appears  from  the  evidence  that  they  all  (seven 
in  number,  the  plaintiff  and  his  mother  included)  went  upon  the 
roof  for  the  purpose  of  looking  into  and  through  the  windows  of  the 
theater  to  witness  the  play  or  burlesque  which  was  being  given 
there  that  night.  Mrs.  Mansfield,  the  mother  of  the  plaintiff,  testi- 
fied as  follows : 

"  I  live  in  Cumberland,  on  the  south  side  of  Little  Fredeiidc  street,  which 
separates  my  house  from  the  city  hall  building,  in  a  rented  house.  It  is  a 
two-stoiy  house  and  the  roof  can  only  be  reached  by  a  stepladder.  The  roof 
18  not  perfectly  flat,  but  slants  very  little,  and  is  covered  with  tin,  and  is 
connected  with  the  ground  by  a  sheet-iron  pipe.  The  injury  occurred  on  the 
25th  day  of  August,  1898,  between  8  and  9  o'clock  at  night.  It  was  not  a 
very  dark  night,  but  I  do  not  think  it  was  moonlight.  There  was  an  arc 
light  in  front  of  the  house  on  a  pole,  but  could  not  say  how  dose  to  the 
house.  One  wire  was  across  the  top  of  the  house  and  another  along  the  house. 
The  one  across  the  top  of  the  house  extended  between  two  poles, 
and  was  high  enough  above  the  roof  for  the  boy  to  reach  it  lying  on  his 
stomach.  I  was  sitting  on  a  chair,  and  he  was  lying  in  front  at  my  feet. 
There  was  a  rug  and  a  carpet  between  me  and  the  roof.  There  was  seven  in 
all  present.  The  girls  went  up  ahead  of  me,  and  Arthur  wanted  to  go,  and 
he  would  not  go  unless  I  did.  They  took  a  chair  up,  and  some  carpet  with 
them.  The  chair  was  for  me  to  sit  on.  I  was  hardly  seated  until  the  girls 
reached  out  and  touched  the  wire.  I  told  them  not  to  touch  them,  as  we 
did  not  know  what  they  were,  and  just  then  he  touched  it.  I  hardly  had  the 
words  out  of  my  mouth  and  I  knew  what  it  was.  I  grabbed  him,  and  the 
wire  flew  from  his  hands.  If  I  had  not  been  there,  nothing  would  of  saved 
him,  because  the  balance  all  run.  There  was  flames,  and  he  was  burned  on 
the  left  hand,  right  elbow,  and  both  knees,  and  his  body  on  his  right  arm  was 
burned  through  the  jacket.  I  was  looking  at  the  play  in  the  Academy  of 
Music  from  the  roof.  This  was  in  August,  in  warm  weather.  The  Academy 
of  Music  is  on  the  second  floor  on  the  level  with  the  top  of  our  house.  It  was 
the  night  the  Academy  was  opened,  and  the  show  was  a  burlesque.  I  was 
not  there  long  enough  to  see  anything,  because  just  as  I  got  there  the  boy 
was  burned.  The  girls  were  looking  at  the  play.  They  were  there  flrst.  1 
took  Arthur  up  with  me,  as  well  as  the  other  one.    We  climbed  up  the  step- 
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ladder,  and  went  right  np  and  across  the  roof.  I  was  a  good  deal  farther 
back  than  they  were.  They  were  at  my  feet,  lying  down.  I  borrowed  the 
stepladder  that  evening  from  Mr.  Brown,  and  my  daughter  brought  it  up 
there.  I  have  lived  in  the  property  since  last  April,  one  year  ago,  and  for 
15  years  before  I  lived  across  the  street.  I  lived  altogether  upstairs.  There 
is  four  rooms  and  a  kitchen  in  the  house.  The  porch  is  part  of  our  house. 
I  had  never  been  up  there  before,  but  the  girls  took  Arthur  up  there  before 
without  me.  The  wirea  were  there  before  we  moved  in,  and  there  never  waa 
a  wire  put  there  after  we  moved  in.  We  had  only  been  in  then  from  spring 
until  August  when  the  accident  happened.  Aa  I  went  up  I  took  the  boy  with 
me,  and  as  I  sat  down  Miss  Peterman  touched  the  wire,  and  I  told  her  not 
to  touch  the  wire,  because  we  did  not  know  what  it  was.  Just  then  he  took 
hold  of  it,  and  as  he  took  hold  of  it  I  knew  what  was  wrong  right  away  from 
the  flashes  that  flew.  The  minute  I  saw  it  I  ran  and  grabbed  him.  The 
flashes  were  terrible.  It  brightened  up  everything  around  it.  The  flame 
was  three  or  four  feet  from  the  edge  of  the  roof  where  the  boy  was  lying. 
The  girls  was  closer  to  the  edge  of  the  roof.  The  boys  were  further  back. 
The  wire  was  over  his  head.  It  was  as  far  up  as  he  could  reach.  I  was  at 
his  feet.  They  were  lying  on  rugs  and  carpets.  Aa  the  girls  let  go,  Arthur 
touched  it.  Whether  they  pulled  it  down  I  could  not  say.  As  I  spoke  of  it» 
he  took  hold  of  the  part  that  was  not  covered.  I  did  not  know  the  wire  was 
there  until  I  went  up  there.  I  knew  the  wires  were  dangerous,  and  told  them 
that" 

John  Mansfield,  the  stepfather  of  plaintiff,  testified  that  he 
looked  at  the  wire  next  morning  after  the  accident;  that  it  was 
about  18  inches  off  the  roof  before  the  defendant  caused  it  to  be 
raised ;  that  it  was  about  four  feet  inside  the  edge  of  the  roof,  but 
afterwards  said  he  judged  it  might  be  about  18  inches  from  that 
point.  This  witness  was  inside  the  theater  looking  at  the  play,  and 
therefore  saw  nothing  of  the  accident.  Martin  Murphy,  another 
witness  for  the  plaintiff,  and  related  to  his  mother  by  marriage,  tes- 
tified that  he  was  a  lineman,  and  was  engaged  in  putting  up  electric 
wires,  etc. ;  that  he  went  upon  the  roof  to  examine  the  wire.  But 
the  view  we  have  formed  by  the  case  makes  it  unnecessary  to  con- 
sider his  or  any  of  the  other  testimony  not  relating  directly  to  the 
accident  itself.  Mrs.  Mansfield  and  the  plaintiff  are  the  only  wit- 
nesses in  the  case  whose  testimony  describes  the  accident  The  tes- 
timony of  the  latter  is  very  brief.    It  is  as  follows : 

"  I  remember  the  night  I  was  on  the  roof  and  the  hurt.  I  am  six  years 
old.  ...  I  was  lying  on  the  roof  on  my  stomach.  I  touched  the  wire 
with  my  left  hand,  and  I  don't  remember  anything  after  that.    It  burned  me." 
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We  are  all  of  opinion  that  this  is  a  clear  case  of  contributory 
negligence^  and  hence  we  are  of  opinion  that  the  defendant's  first 
prayer,  asking  the  court  to  take  the  case  from  the  jury,  should 
have  been  granted.  It  appears  from  the  testimony  we  have  above 
recited  that  Mrs.  Mansfield  was  living  in  the  house  in  question  as  a 
tenant,  and  that  the  wire  Was  in  the  same  position  when  the  acci- 
dent happened  that  it  was  when  she  moved  into  the  house,  and  just 
where  it  had  always  been*  It  did  not  run  across  the  roof,  but  it 
was  located  from  3  or  4  feet  to  18  inches  from  the  outer  edge  of  the 
cornice.  The  roof  was  not  intended,  nor  had  it  ever  been  used, 
for  any  such  purpose  as  the  plaintiff  and  his  mother  and  Iheir 
friends  were  using  it.  The  question  as  to  whether  Mrs.  Mansfield 
and  her  son  were  rightfully  or  wrongfully  on  the  roof  is  a  matter 
of  little  consequence  in  this  case,  for,  even  if  it  could  be  conceded 
they  were  using  the  roof  for  a  purpose  for  which  it  was  intended, 
yet,  in  our  opinion,  the  evidence  shows  a  reckless  disregard  of 
danger,  and  that,  too,  of  a  danger  which  was  fully  appreciated. 
She  knew  the  wires  were  dangerous,  and  so  told  her  friends.  But, 
whether  she  knew  it  or  not,  she  was  bound  to  know  it.  It  is  too 
late  now,  when  everybody  must  be  presumed  to  know  the  danger  of 
handling  electric  wires,  to  say  that  any  one  in  his  right  mind  can 
be  exculpated  from  the  charge  of  reckless  carelessness  who  would 
act  as  Mrs.  Mafisfield  acted  according  to  her  own  testimony.  She 
either  saw  or  could  have  seen  the  wires  in  time  to  have  avoided 
placing  or  allowing  her  child  to  lie  down  immediately  under  the 
wire.  According  to  her  own  testimony,  her  friend  or  friends  on 
the  roof  with  her  reached  out  and  touched  the  wire,  and  her  son  was 
near  enough  to  imitate  their  foolish  example. 

Of  course,  we  have  not  considered  the  question  of  negligence 
vel  non  on  the  part  of  the  defendant,  for  that  is  conceded  by  its  de- 
fense of  the  plaintiff^s  contributory  negligence.  In  other  words, 
the  position  of  the  defendant  is  substantially  this : 

"We  deny  we  are  g^iilty  of  negligence  because  one  of  our  wires  running 
along  the  edge  of  the  cornice  of  your  house  happened  to  be  defective,  without 
our  knowledge,  at  a  point  where  we  had  no  reason  to  believe  you  would  ever 
go,  especially  at  night,  to  look  at  a  play  across  the  street;  but,  if  we  were 
negligent,  your  own  rashness  is  the  proximate  cause  of  your  injury.'' 
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The  plaintiff  cited  and  relied  upon  Western  Union  TeL  Co.  v. 
State,  6  Am.  Electl.  Cas.  210,  82  Md.  293,  33  Atl.  763,  31  L.  R.  A. 
572,  51  Am.  St  Rep.  464,  and  Brovm  v.  lUunvmaiinff  Co.,  7  Am. 
Electl.  Cas.  576,  90  Md.  400,  45  Atl.  182,  46  L.  R.  A.  745,  78 
Am.  St.  Rep.  442.    In  the  case  first  cited  this  court  said : 

"  Now,  the  deceased  at  the  time  of  the  injury  was  upon  a'public  highway 
at  a  spot  where  he  had  a  right  to  be,  and  was  going  along  it  to  his  home  in 
a  lawful  and  proper  manner.  The  sidewalks  of  the  city  are  for  the  use  of 
aU  persons  who  have  occasion  to  pass  along  them,  and  while  in  the  exercise  of 
this  unquestioned  right  are  entitled  to  be  protected  and  safe  from  all  injury 
on  account  of  dangerous  obstructions." 

And  in  Brovm's  case,  supra,  the  facts  were  entirely  different 
from  those  we  have  here.  In  that  case  it  appeared  that  a  boy  11 
years  old  was  sent  upon  a  roof  covering  the  front  window  of  the 
store  about  three  feet  wide,  which  extended  across  the  entire  front 
of  the  building  just  below  the  second-story  window.  An  open  rain 
spout  or  gutter  ran  along  the  front  edge  of  this  roof,  and  dis- 
charged its  contents  by  a  down  spout  attadied  to  the  front  of  the 
building.  The  boy  was  directed  by  his  employer  to  go  upon  the 
roof  which  covered  the  store  window  to  clean  it  and  the  rain  spout, 
and  while  thus  engaged  he  came  in  contact  with  an  electric  wire, 
and  was  injured.  This  court  said  it  was  error  to  have  taken  diis 
case  from  the  jury,  and  that,  outside  of  any  contractual  relations 
between  the  parties  to  the  suit,  the  very  nature  of  the  business  thus 
conducted  by  the  electric  company  imposed  upon  it  a  legal  duty  to 
see  that  its  wires,  when  strung  where  persons  were  liable  to  come  in 
contact  with  them,  were  properly  placed  and  insulated  with  refer^ 
ence  to  the  safety  of  such  persons,  and  that  this  was  especially  so  in 
reference  to  a  person  who,  in  the  exercise  of  a  lawful  occupation  in 
a  place  where  he  had  a  legal  right  to  be,  was  liable  to  be  injured  by 
contact  with  the  wires.  But  these  are  very  different  cases  from  the 
one  at  bar.  The  defendant,  aa  we  have  seen,  never  had  any  notice 
that  the  roof  was  going  to  be  used  in  the  manner  and  for  the  pur^ 
pose  for  which  it  was  used.  Can  it  be  said  that  the  plaintiff  and 
his  mother,  as  was  said  of  Nelson  in  Western  Union  Tel.  Co.  v. 
State,  supra,  were  upon  a  public  highway,  or  in  a  place  the  de- 
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fendant  supposed  they  would  ever  go,  or  that  they  were  acting  ia 
a  proper  manner?  Of  course,  if  the  plaintiff  or  a  workman  had 
gone  upon  the  roof  in  the  daytime  to  do  some  necessary  and  proper 
work,  a  different  case  would  have  been  presented.  As  was  pointed 
out,  however,  the  wires  were  harmless  during  the  day,  and  no  in- 
jury could  have  possibly  happened  to  any  one  working  there  during 
the  usual  hours.  It  certainly  needs  no  authority  to  show  that  it 
is  not  proper  to  get  on  one's  housetop  and  lie  down  in  dangerous 
proximity  to  the  edge  of  the  cornice  only  a  few  feet  below  electric 
wires.  Such  conduct  may  not  be  a  breach  of  the  law,  but  clearly  it 
was  a  most  glaring  act  of  negligence.  Nor  do  we  see  how  the 
views  expressed  by  this  court  in  Brovmfs  case,  supra,  can  possi- 
bly support  the  contention  of  the  plaintiff  in  this  case.  The  evi- 
dence of  the  infant  plaintiff's  mother  showing,  as  we  have  said,  that 
she  recklessly  and  carelessly  took  him  into  a  place  of  danger,  there 
can  be  no  recovery ;  because,  if  he  was  too  young  to  know  of  the 
dangerous  character  of  the  wire,  his  mother's  negligence  must  be 
imputed  to  him,  and,  if  he  was  old  enough  to  know  better  than  to 
take  hold  of  the  wire,  his  own  negligence  would  be  fatal  to  his 
case. 

In  conclusion,  a  word  in  regard  to  the  remaining  exception, — 
that  relating  to  the  comments  or  oral  opinion  of  the  trial  judge  in 
the  presence  of  the  jury.  Having  disposed  of  the  case  by  what  we 
have  already  said,  we  do  not  deem  it  necessary  to  pass  upon  all 
the  criticisms  made  upon  the  oral  opinion  delivered  below.  It  is 
reproduced  in  the  record,  and  we  assume  it  to  be  correctly  reported. 
We  think  the  trial  judge  was  in  error  when  he  told  the  jury  that  the 
right  of  the  plaintiff  to  recover  was  not  at  all  dependent  upon  how 
the  roof  was  used  by  him  and  his  mother;  "  that  they  might  use  it 
for  any  purpose,  for  even  an  unlawful  or  immoral  purpose ; ''  and 
"  that  their  right  to  use  it  for  any  purpose  cannot  be  questioned  in 
this  case."  From  what  we  have  already  said,  it  will  be  seen  we 
do  not  agree  with  those  views.  Again,  the  trial  judge  told  the  jury 
there  was  no  evidence  that  the  wire  was  pulled  in.  But  Dr.  Car- 
penter testified  that  Mrs.  Mansfield  told  him  that,  if  she  had  not 
got  hold  of  the  child,  the  wire  would  have  dragged  him  off  the  roof. 
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and  that  he  could  not  have  reached  the  wire  if  somebody  had  not 
pulled  it  to  him.  Marcellus  Martin  says  Mrs.  Mansfield  stated 
that  she  did  not  see  why  in  the  world  the  rest  did  not  get  shocked, 
because  they  pulled  down  the  wire  to  the  boy,  otherwise  he  could 
not  have  reached  it.  There  is  other  evidence  in  the  record  tending 
to  prove  the  same  point,  but  what  we  have  quoted  is  sufficient  for 
the  present  purpose.  It  is  difficult,  we  know,  for  the  judge  to  re- 
member all  the  evidence  upon  every  disputed  question  of  fact,  and 
it  is  for  this  reason  that  the  trial  judge  should  be  extremely  cau- 
tious to  avoid  commenting  upon  the  weight  or  the  failure  of  evi- 
dence. In  the  recent  case  of  Coffin  v.  Brovm  (decided  at  the  Octo- 
ber term,  1901 ;  not  yet  officially  reported),  50  AtL  567,  we  said, 
Boyd,  J.,  delivering  the  opinion : 

**  We  are  aware  that  it  is  sometimes  difficult  for  the  court  to  assign  reaeoas 
for  its  rulings  without  saying  something  that  may  unintentionally  affect  tlM 
jury.  But  if  a  judge  makes  a  statement  which  shows  his  opinion  of  a 
question  of  fact  which  the  jury  is  to  pass  on,  it  is  very  apt  to  make  la 
impression  on  some,  if  not  all,  of  the  jurors,  and  great  care  should  be  ezerdaed 
to  avoid  it." 

It  follows  that  the  judgment  will  be  reversed. 
Judgment  reversed,  without  a  new  trial. 

InJiuT  to  trespaaaer  on  priTato  lands  by  oontaot  witli  live  vfrtt.— 

In  the  case  of  McCaugkna  v.  Otoosso  d  Corunna  Elec,  Co,,  129  Mich.  407,  89 
N.  W.  73,  the  plaintiff's  intestate  was  killed  by  contact  with  a  guy  wire  used 
to  sustain  an  electric  light  pole,  which  became  charged  with  electricity  from 
contact  with  an  electric  light  wire.  It  appeared  that  such  pole  and  guy 
wire  was  located  upon  premises  used  by  a  railroad  company  and  devoted  by 
it  to  railroad  business.  There  was  a  notice  erected  upon  the  premises  read- 
ing in  substance :  "  Dangerous !  The  public  is  hereby  warned  not  to  trespass 
upon  these  grounds  as  this  is  not  public  property."  The  defendant,  an  elee- 
tric  light  company,  occupied  the  premises  with  its  power  house  and  with 
other  necessary  appliances  for  the  transaction  of  its  business.  There  was  some 
evidence  to  the  effect  that  teams  were  driven  and  that  persons  traveled  on 
foot  near  the  power  house  and  the  pole  from  which  the  guy  wire  was  ex- 
tended; but  there  was  nothing  in  the  record  to  disclose  that  it  was  a  paUic 
way  or  to  indicate  an  invitation  to  the  public  to  enter  cm  the  grounds.  The 
evidence  indicated  that  the  decedent  and  a  companion,  having  with  them  two 
bottles  of  beer,  for  some  reason  sought  this  secluded  spot  on  the  evening  ii 
question.    The  manner  in  which  the  injury  was  received  was  sot  explained. 


Live  Wibbs  Attached  to  Buildings.  569 

Greismann  v.  Missouri  Edison  Electric  Go. 

except  upon  the  theory  that  the  decedent  reached  up  and  took  hold  of  t£e 
wire  and  pulled  it  down,  receiving  the  shock  which  caused  his  death.  There 
was  no  evidence  showing  actual  knowledge  on  the  part  of  the  officers  of  the 
company  of  the  fact  that  the  wire  was  a  live  wire.  It  was  held  that  the 
evidence  failed  to  show  that  the  decedent  was  a  traveller  in  a  public  way,  and 
that  the  defendant  owed  no  duty  to  the  decedent  of  guarding  the  premises. 


ChdSMANN  V.  MissouBi  Edison  Eleotbio  Co. 

Missouri;  Supreme  Court. 

1.  INJTJBT    TO    LABOBEB    WOBKINO    ON    BUILDING    FBOli    CONTACT    WITH    WIBB; 

DUTT  AS  TO  INSULATION. — ^The  plaintiff's  intestate  was  a  laborer  engaged 
in  hanging  and  taking  down  signs  from  buildings.  He  was  injured, 
when  thus  employed,  by  contact  with  an  electric  wire.  It  was  held  that 
in  the  exercise  of  ordinary  care  and  foresight  tlie  defendant  should  have 
icnown  that  sign  hangers,  painters  and  other  mechanics  would  be  required 
in  the  pursuit  of  their  respective  occupations  to  come  in  proximity  to  its 
wires  erected  on  signs  and  cornices  in  front  of  the  building  where  the 
accident  occurred;  it  was  its  duty  to  use  every  possible  protection  to 
insulate  its  wires  at  such  points;  and  if  personal  injuries  resulted  to  a 
person  lawfully  engaged  in  the  performance  of  his  duties  at  such  place, 
without  negligence  upon  his  part,  the  defendant  was  liable  therefor. 
2.  Pboof  or  DEFEcnvB  INSULATION. — ^The  fact  of  the  death  of  the  plaintiff's 
intestate  from  the  contact  with  the  wire  is  conclusive  proof  of  defective 
insulation  and  of  the  negligence  of  the  defendant;  the  question  as  to 
whether  the  plaintiff  was  guilty  of  contributory  negligence  or  not  is  for 
the  jury. 

3.  FaILUBE  of  PLAINTIFF  TO  PBOTECT  HIMSELF  BY  USE  OF  BUBBEB  GLOVES,  ETC. 

— In  instructing  a  jury  as  to  the  use  of  rubber  gloves,  boots  and  coat  to 
prevent  injury  from  contact  with  electric  wires,  it  is  proper  to  submit  the 
question  as  to  whether  a  person  engaged  aS  a  sign  hanger  should  properly 
take  such  precautions  for  his  safety  under  the  circumstances  of  the  case. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided 
March  17, 1903 ;  reported  173  Mo.  654,  73  S.  W.  654. 

This  is  an  action  by  plaintiff,  who  is  the  widow  of  Bernard  Geismann, 
against  defendant  company,  to  recover  $5,000  damages  for  the  negligent 
killing  of  her  husband  in  the  city  of  St.  Louis  on  the  24th  day  of  January, 
1808.    At  the  time  of  the  accident  the  deceased  was  a  laborer,  engaged  in 
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hanging  and  removing  signs.  The  defendant  at  that  time  was  a  lighting  cor- 
poration, engaged  in  supplying  electric  light  and  electric  power  to  consumers 
in  the  city  of  St.  Louis.  The  deceased  was  an  employe  of  a  concern  known 
as  Bchurk  General  Ironworks,  in  the  capacity  of  laborer,  and  as  such  it  was 
his  duty  to  hang  or  remove  signs  in  different  parts  of  said  city.  He  was  sent 
by  his  employers,  with  other  workmen,  to  remove  a  sign  which  was  hanging 
in  front  of  the  store  numbered  111  North  Broadway,  in  said  city,  which  was 
occupied  by  a  tailor  doing  business  under  the  name  of  **  Brooks,  the  Tailor." 
The  petition  sets  out  several  ordinances  of  the  city  of  St.  Louis  regulating  the 
placing  of  electric  wires,  etc.,  and  then  alleges  their  violation  by  defendant; 
but,  as  they  were  eliminated  from  the  case  by  the  ruling  of  the  court,  it  is 
unnecessary  to  say  more  with  respect  to  them.  The  case  therefore  rests  on 
the  subsequent  averments  of  the  petition  of  the  defendant's  negligence,  which 
are  that  while  the  deceased,  without  negligoice  on  his  part,  was,  on  the  day 
mentioned,  engaged,  in  the  line  of  his  duty,  in  removing  the  sign,  "one  of 
the  loosened  wires  with  which  the  sign  had  been  attached  to  the  building  im- 
mediately over  the  front  of  said  store  came  in  contact  with  one  of  the  aaid 
wires  of  defendant,  upon  which  said  wire  the  insulation  had,  through  negli- 
gence and  carelessness  of  the  defendant,  and  in  violation  of  the  said  ordinances 
and  provisions  aforesaid,  been  permitted  to  become  out  of  repair  and  worn 
off  to  an  extent  that  the  dangerous  and  deadly  electric  current  passing  through 
the  same  had  become  exposed  and  dangerous  to  those  required  to  be  there- 
about, and  in  consequence  thereof  the  said  Bernard  Geismann  received  an 
electric  shock  from  said  exposed  current,  which  caused  him  to  lose  coneeiona- 
ness,  thereby  precipitating  him  upon  his  head  to  the  stone  pavement,  some 
fifteen  feet  below,  and  inflicting  injuries  by  reason  whereof  he  died  on  the  3d 
day  of  February,  1898;  that  said  wire  had,  through  the  negligence  of  de- 
fendant, been  permitted  to  become  out  of  repair,  and  the  insulation  thereof 
to  be  worn  off,  and  the  dangerous  current  passing  through  the  same  to  be 
exposed,  for  a  long  time  prior  to  said  24th  day  of  January,  1808,  which  facta 
defendant  knew,  or  by  the  exercise  of  ordinary  care  on  his  part  might  have 
known,  but  that  the  said  Bernard  Geismann,  owing  to  his  inexperience  with 
electric  wires  and  currents,  did  not  know,  and  by  the  exercise  of  ordinary  care 
on  his  part  could  not  have  discovered."  The  answer  admitted  the  defendant's 
corporate  existence,  and  put  in  issue  all  the  other  allegations  of  the  petition, 
and  further  stated  (1)  that  the  deceased  did  not  receive  a  shock  from  an 
electric  wire  that  caused  him  to  afll;  (2)  that  he  was  negligent  in  approach- 
ing the  wires  mentioned  in  the  petition,  because  they  were  strung  far  above 
the  reach  of  persons  passing  along  the  sidewalk,  and,  if  said  wires  were  bare 
of  insulation,  the  deceased,  by  the  exercise  of  ordinary  care,  could  have 
known  that  fact,  and  he  was  therefore  negligent  in  approaching  the  wires, 
for  the  purpose  he  did,  without  first  assuring  himself  that  the  insulation 
thereof  was  in  good  condition;  and  (3)  that  he  was  guilty  of  negligence  in 
approaching  defendant's  said  wires,  they  being  of  the  size  and  appearance  of 
those  usually  employed  to  conduct  electric  currents  of  high  tension  and  ci 
dangerous  character,  and  then  handling  other  wire,  without  first  providing 
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himself  with  a  coat,  gloves,  and  foot  gear  of  rubber.    All  the  new  matter  of 
the  answer  was  denied  b^  the  reply. 

The  facts  as  disclosed  by  the  evidence  are  about  as  follows:     Deceased  waa 
at  the  time  of  his  injury  37  years  of  age,  and  was  earning  $0  per  week  in 
putting  up  and  taking  down  signs.    He  had  a  wife  and  four  children  who 
were  dependent  upon  him  for  support.    On  the  day  of  the  accident,  deceased 
and  two  other  men  were  sent  by  his  employer  to  take  down  a  wooden-f rame, 
canvas-covered  sign,  about  3  feet  in  width  and  10  feet  in  length,  and  weighing 
25  to  35  pounds.    The  sign  was  suspended  about  22  feet  from  the  sidewalk, 
and  at  the  top  of  the  first  story  of  a  building  abutting  on  the  public  street. 
The  back  or  lower  part  of  the  sign  was  nailed  to  the  tailor's  sign,  and  the 
front  or  upper  side  was  supported  by  guy  wires  15  to  18  feet  long,  which 
were  attached  to  the  building  in  the  recesses  on  either  side  of  the  bay  window. 
The  front  of  the  building  was  26  feet  in  length,  on  a  north  and  south  line 
with  a  bay  window  about  8  feet  wide,  extending  out  about  2  feet  8  inches 
from  the  second  story  line.    The  sign  in  question  had  been  taken  off  the 
building  and  replaced  three  or  four  times,  and  it  had  been  up  only  four  to  six 
weeks  when  the  deceased  and  his  companions  were  sent  to  take  it  down. 
There  was  evidence  that  Schurk,  deceased's  employer,  had  repeatedly  cautioned 
his  men   (among  them,  the  deceased)  to  "take  care  of  electric  wires  about 
their  work,"  and  that  the  deceased  had  worked  about  electric  wires,  in  put- 
ting up  and  taking  down  signs,  once  or  twice  a  week  during  the  time  he  was 
in  that  employ.    Corrigan,  with  whom  the  deceased  had  worked,  did  not 
know  whether  he  knew  the  danger  of  electricity.    They  had  never  talked 
about  the  danger  of  electricity.    It  was  a  bright,  dry  day.    Defendant  intro- 
duced evidence  tending  to  show  that  rubber  gloves,  coats,  and  boots  were  a 
safeguard  to  persons  working  about  electric  wires,  and  that  the  deceased  had 
not  provided  himself  with  such  clothing.    The  plaintiff's  witnesses  testified 
that  sign  hangers  could  hardly  wear  rubber  coats,  gloves,  and  boots  at  their 
work,  and  that  such  clothing  was  never  worn  by  men  engaged  in  their  occu- 
pation.   The  defendant's  high  voltage  electric  lighting  wires  were  strung  along 
the  iron  cornice,  above,  behind,  and  beneath  the  sign  which  was  to  be  removed, 
and  the  tailor's  sign  just  below  it.    But  the  evidence  tends  to  prove  that  when 
the  deceased  and  his  companions,  Corrigan  and  Meyer,  arrived  at  the  building, 
Corrigan  put  a  ladder  against  the  front  wall,  about  three  feet  from  its  south 
line,  and  "when  the  ladder  touched  the   (tailor's)   sign  there  was  a  little 
flash  of  electricity,"  and  they  moved  it  north  eight  or  ten  inches,  *'  so  the 
wire  wouldn't  ground."    Corrigan  called  his  fellow  workmen's  attention  to 
that  flash — told  them  to  be  careful.    Then  he  and  the  deceased  went  up  the 
ladder  and  loosened   the  south  end  of  the  sign.    Meyer   remained   on  the 
pavement  to  act  as  they  lowered  it  to  him.    Meyer  received  the  south  end 
of  the  sign,  it  was  let  down  on  his  shoulder,  and  Gteismann  and  Corrigan 
went  to  the  north  side  of  the  bay  window  to  cut  the  guy  wire — ^the  remain- 
ing attachment  of  the  sign.     Each  looked  at  the  electric  light  wires  on  that 
side  of  and  about  the  bay  window,  and  "they  appeared  to  be  all  right." 
Corrigan  testified  "  that  apparently  the  wires  looked  all  right,"  and  he  said 
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to  Qeismaxm,  relative  to  the  wire,  "  it  appears  to  be  all  right."  There  was 
a  recess  on  the  cornice  just  north  of  the  bay  window,  in  which  Corrigan  and 
the  deceased  stood.  It  was  two  or  three  feet  deep,  and  three  men  could 
stand  there.  Corrigan  cut  the  guy  wires  north  of  the  bay  window,  and 
handed  them  instantly  to  the  deo^sed,  while  Meyer  held  the  sign  below. 
Geismann  had  almost  no  weight  to  support— only  to  keep  the  sign  from  top- 
pling till  Corrigan  could  go  down  the  ladder  to  the  sidewalk.  As  Corrigan 
turned  to  go  down  the  ladder,  deceased  cried,  "Ohl  "  which  attracted  his 
attention,  and  he  turned  back  toward  Geismann  and  saw  a  little  spark,  and 
Geismann  was  falling.  Corrigan  saw  the  flash,  and  thought  the  loose  end 
of  the  wire  in  Geismann's  hand  came  in  contact  with  the  defendant's  electric 
wire.  Meyer  saw  the  spark  as  (Jeismann  cried,  and  he  thought  it  came  from 
the  loose  end  of  Geismann's  wire  touching  defendant's  electric  wire.  The 
deceased  fell  to  the  pavement,  alongside  of  and  eight  inches  from  the  ladder, 
and  he  could  have  caught  it  by  reaching  out  his  hand  as  he  went  down.  He 
made  no  effort,  whatever,  to  catch  anything  to  save  himself.  He  was  about 
ten  feet  from  the  north  line  of  the  building  when  he  fell,  and  he  had  stopped 
slightly,  and  back  and  forth  two  feet  from  the  cornice,  holding  the  north 
guy  rope,  one  end  of  which  was  attached  to  the  disconnected  sign,  and  about 
seven  or  eight  feet  of  the  loose  end  of  which  was  above  his  hands.  The  de- 
ceased fell  to  the  sidewalk,  and  sustained  a  severe  fracture  of  the  skull.  A 
clot  of  blood  formed  on  his  brain,  and  he  died  nine  days  later  without  re- 
gaining consciousness.  It  appears  that  he  had  an  abundance  of  room,  and 
did  not  need  to  hold  to  the  building  to  retain  his  balance,  and  he  had  noth- 
ing in  his  hands  except  the  guy  wire.  This  guy  wire  held  by  Geismann  could 
not  have  touched  the  defendant's  wire  at  the  point  where  the  ladder  was 
first  put  up,  and  the  sparks  flashed  from  the  wire.  That  was  about  fifteen 
feet  from  where  Geismann  stood  when  he  was  shocked,  and  it  was  around  on 
the  opposite  side  of  the  bay  window.  Besides,  the  loose  wire  extended  only 
about  seven  or  eight  feet  beyond  his  hands.  The  hands  of  the  deceased  were 
very  hard  and  they  were  contracted — drawn  up  and  clenched — after  the 
accident,  as  if  he  were  tiding  to  hold  something,  and  he  had  a  wire  scar  on 
the  inside  base  of  the  fingers  of  his  left  hand.  An  electric  shock  would  cause 
contraction  of  the  muscles,  and  the  bum  would  show  a  white,  charred  ap- 
pearance. "The  skin  would  be  dry  and  white.  A  white  line  would  be  such 
as  I  would  expect  to  find  on  the  hand  from  grasping  a  wire  carrying  elec- 
tricity." The  evidence  is  conflicting  as  to  the  number  of  defendant's  wires 
that  were  on  and  about  this  first  story  cornice  on  January  24,  1898.  Schurk 
and  Corrigan  both  testified  that  they  examined  the  place  after  Geismann's 
death,  and  that  there  was  an  electric  wire  back  of  the  sign  and  extending  to 
the  building  north,  that  the  model  used  in  evidence  did  not  show.  It  was  also 
conflicting  as  to  the  condition  of  the  wires,  and  the  amount  of  repairing  that 
was  done  on  them  immediately  after  the  shock  to  Geismann.  Corrigan 
testified  for  plaintiff  that  "the  electric  wire  behind  the  sign  looked  like  a 
secondhand  wire  to  me.  Q.  You  have  seen  enough  electric  light  wires  to  be 
able  to  tell?    A.  I  have  seen  Plough  to  know  the  wires."     O'Reilly,  super- 
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visor  of  city  lighting,  called  by  the  defendant,  testified  as  follows  as  to  the 
placing  of  the  wires  on  top  of  and  behind  the  signs  in  question.  "  The  whole 
general  plan  of  bringing  wires  into  buildings  and  bringing  them  behind  signs 
at  all  is  improper  construction.  That  is  not  the  proper  way  to  construct 
wires  of  that  character."  And  he  further  stated  as  to  his  examination  of 
those  wires :  ''  I  say  I  found  the  electric  wires  in  fairly  good  condition  for 
wires  that  are  placed  on  signs.  You  know  they  are  not  put  in  in  the  manner 
usual  for  constructing  electric  wires.  They  were  placed  behind  this  sign  on 
the  tailor  shop.  For  wires  of  that  kind  they  were  in  fairly  good  condition. 
It  is  very  difficult  to  keep  wires  of  that  kind  in  good  condition."  The  wires 
had  been  up  for  some  time. 

It  appears  that  when  Corrigan  and  Gteismann  went  up  on  the  cornice  the 
insulation  was  off  the  wire  in  two  places  near  the  south  line  of  the  building, 
but  the  wires  appeared  all  right  on  the  north  side — north  of  the  bay  window. 
It  also  appeared  that  the  wires  were  in  such  condition  four  months  prior  to 
this  accident,  that  Louis  Scherd,  while  engaged  in  taking  down  the  same 
sign,  saw  places  on  the  south  side  of  the  building  where  the  insulation  was 
off  these  wires,  and  he  received  a  shock  caused  by  the  wire  supporting  the 
sign  getting  around  the  electric  light  wire  on  the  north  side  of  the  bay 
window — ^the  side  on  which  (Jeismann  was  shocked.  He  described  the  char- 
acter of  construction  of  that  wire  as  follows:  ''Mr.  Scherd,  will  you  point 
out  to  the  jury  where  the  insulation  was  off  that  you  saw?  A.  Right  here. 
This  is  the  iron  here.  That  holds  the  back  of  the  (tailor's)  sign  up.  There 
are  three  of  them,  one  at  each  end — about  three  or  four  feet  from  the  end — 
and  one  in  the  center.  This  wire  has  been  a  kind  of  slack,  loose,  and  has 
been  rubbing  on  this  iron  here.  The  wind  made  it  rub  on  this  wire,  and  that 
is  how  the  insulation  came  off." 

Just  after  the  accident  to  (Jeismann,  six  or  seven  electric  light  men  ap- 
peared,  and  they  worked  along  the  defendant's  wires  and  tapped  two  places 
in  front  of  the  building.    J.  F.  Evans  testified  to  the  tapping  of  two  places. 

At  the  request  of  plaintiff,  and  over  the  objection  of  defendant,  the  court 
instructed  the  jury  as  follows: 

"(1)  The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
that  on  the  24th  day  of  January,  1898,  the  deceased,  Bernard  Geismann,  was, 
in  the  line  of  his  duty  as  a  laborer  or  sign  hanger,  engaged  in  removing  a 
sign  at  premises  No.  Ill  North  Broadway,  in  the  city  of  St.  Louis;  and  if 
you  fur^er  find  that  while  so  engaged,  and  without  fault  or  negligence  on 
his  part,  the  wires  with  which  said  sign  had  been  attached,  if  any,  came  in 
contact  with  the  wires  of  defendant  through  which  an  electric  current  was 
then  passing;  and  if  you  further  find  that  the  insulation,  if  any,  on  said  wire, 
had  become  out  of  repair  and  worn  off  to  an  extent  to  expose  the  electric 
current,  if  any,  passing  through  the  same;  and  if  you  further  find  that  the 
defendant  knew,  or  by  the  exercise  of  ordinary  care  on  its  part  could  have 
known,  that  said  insulation,  if  any,  had  become  out  of  repair  and  worn  off, 
if  you  find  that  it  was  out  of  repair  and  worn  off,  and  that  the  said  deceased 
did  not  know,  or  by  the  exercise  of  ordinary  care  could  not  have  discovered, 
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it;  and  if  you  further  find  that  because  of  the  exposure,  if  any,  of  the  elee- 
tric  current  passing  through  said  wire,  the  said  deceased  received  an  electric 
shock  and  lost  his  consciousness;  and  if  you  further  find  that  by  reason 
thereof  he  was  precipitated  upon  his  head  to  the  stone  paTsment  below,  and 
sustained  such  injuries,  if  any,  that  as  a  direct  result  thereof  he  died  on  the 
3d  day  of  February  following — ^then  you  will  find  a  verdiet  for  the  plaintiff. 

"(2)  The  court  instructs  the  jury  that  it  was  the  duty  of  the  defendant 
to  so  insulate  or  protect  the  wire  in  question  as  to  make  it  reasonably  safe 
to  those  who  may  be  brought  in  contact  with  it^  and  if  they  should  find  that 
the  deceased,  Bernard  Qeismann,  came  in  contact  with  said  wire  of  the  de- 
fendant; and  if  you  find  that  defendant  failed  to  so  insulate  or  protect  the 
said  wire  as  to  make  it  reasonably  safe  to  those  who  may  be  brought  in 
contact  with  it;  and  if  you  further  find  that  by  reason  of  the  failure,  if 
any,  to  insulate  said  wire,  the  said  deceased  received  an  electric  shock, 
without  any  negligence  on  his  part;  and  if  you  further  find  that  by  reason  of 
such  shock,  if  any,  the  said  deceased  lost  consciousness,  and  fell  to  the 
ground  below  and  was  injured;  and  if  you  find  that  he  died  as  the  direct 
result  of  such  injuries,  if  any — then  you  will  find  a  verdict  for  the  plaintiff. 

**{9)  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  said  wire  at  the  place  where  deceased  was  standing  at  the  time  he 
received  his  injuries,  if  any,  had  all  the  appearances  of  having  been  properly 
insulated,  that  this  was  then  an  invitation  or  induconent  to  said  deceased  to 
risk  the  consequences  of  contact  with  the  same  in  the  performance  of  his 
work  in  lowering  the  sign  in  question. 

"(4)  The  court  instructs  the  jury  that  if  at  the  time  of  and  immediately 
preceding  the  injury,  if  any,  to  the  deceased,  Bernard  Geismann,  he  was  in 
the  exercise  of  such  care  as  ordinarily  careful  and  prud»it  persons  usually 
exercise  under  the  same  or  similar  circumstances,  then  he  was  not  guilty  of 
contributory  negligence. 

"(6)  The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  you 
may,  in  your  verdict,  give  her  such  damages,  not  exceeding  five  thousand 
dollars,  as  yon  may  deem  fair  and  just,  under  the  evidence  in  the  case  with 
reference  to  the  necessary  injury  resulting  to  her  from  the  death  of  her 
husband." 

The  defendant,  upon  his  part,  prayed  the  court  to  instruct  the  jury  as 
follows. 

"(2)  If  the  jury  believe  from  the  evidence  that  plaintiff's  deceased  husband 
and  the  defendant  were  both  guilty  of  negligence  which  directly  contributed 
to  the  injury,  then  the  verdict  should  be  for  the  defendant. 

"(3)  If  the  jury  believe  from  the  evidence  that  the  injuries  to  plaintiff's 
husband  resulted  from  an  accident,  the  true  cause  of  which  the  jury  cannot 
determine  from  the  evidence,  then  the  verdict  should  be  for  the  defendant." 

"(9)  The  court  instructs  the  jury  that  there  is  no  evidence  before  them 
in  regard  to  the  ordinances  pleaded,  or  the  acceptance  thereof,  and  the  jury 
will  disregard  them  entirely." 
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Which  request  the  court  granted,  and  gave  the  instructions. 

Defendant  further  asked  the  court  to  give  the  following  instructions: 

"(4)  The  jury  are  instructed  that  the  charge  of  negligence  made  by  plaint- 
iff against  defendant  by  this  action  must  be  proved  to  the  satisfaction  of  the 
jury  by  plaintiff,  by  a  preponderance  of  the  evidence.  The  jiiry  have  no  right 
to  presume  negligence,  and,  if  the  evidence  does  not  preponderate  in  favor 
of  plaintiff,  then  the  verdict  should  be  for  the  defendant. 

"(6)  The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 
plaintiff's  husband  was  an  experienced  sign  hanger,  and  experienced  in 
taking  down  signs  in  St.  Louis,  and  knew  of  the  danger  of  coming  in  contact 
with  electric  light  and  other  wires  in  the  city  of  St.  Louis,  and  that  he  either 
saw  an  electric  flash  from  defendant's  wire  some  time  before  he  went  upon 
the  cornice  from  which  he  fell,  or  was  told  thereof  by  his  f^low  worker,  and 
cautioned  against  the  danger  therefrom,  and  thereafter,  from  his  own  care- 
lessness in  handling  iminsulated  wires,  permitted  them,  or  either  of  them,  to 
eome  in  contact  with  defendant's  wire,  then  the  verdict  should  be  for  the 
defendant. 

^'(6)  The  court  instructs  the  jury  that  it  was  the  duty  of  Bernard  Qeis- 
mann,  plaintiff's  deceased  husband,  to  exercise  ordinary  care  upon  his  own 
part  to  avoid  injury  from  any  wire  he  was  handling  coming  into  contact  with 
defendant's  wire;  and  if  the  jury  believe  from  the  evidence  that  he  knew,  or 
if  in  the  exercise  of  ordinary  care  in  his  vocation  he  would  have  known,  his 
liability  to  injury  from  defendant's  wire,  and  that  the  wearing  of  rubber 
coat,  boots,  and  gloves,  or  either  of  them,  would  Have  lessened  his  perO;  and 
if  the  jury  believe  from  the  evidence  that  the  wearing  of  some  or  all  of  these 
articles  would  have  been  a  reasonable  and  proper  precaution  for  him  to  take 
for  his  own  safety,  and  the  failure  of  said  Gkismann  to  wear  some  or  all  of 
those  articles  contributed  to  his  injury — ^then  the  jury  will  find  for  the  de- 
fendant. 

''(7)  The  court  instructs  the  jury  if  they  believe  from  the  evidence  that 
plaintiff's  husband,  Bernard  Geismann,  knew,  or  by  the  exercise  of  ordinary 
care  could  have  discovered,  his  liability  to  injury  from  defendant's  wire, 
it  was  his  duty  to  use  what  would  be  reasonable  care  under  the  circumstances 
to  avoid  injury  therefrom;  and  if  the  jury  believe  from  the  evidence  that  he 
failed  to  exercise  reasonable  care  under  the  circumstances,  and  that  his 
failure  to  use  reasonable  care  contributed  to  his  injury,  then  the  verdict 
should  be  for  the  defendant. 

"(8)  The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 
plaintiff's  husband  was  a  man  of  ordinary  intelligence,  and  experience  in  put- 
ting up  and  taking  down  signs  in  the  city  of  St.  Louis,  and  knew,  or  by  the 
exercise  of  ordinary  care  would  have  known,  of  the  danger  resulting  from 
contact  of  uninsulated  wire  with  a  wire  of  high  electric  power,  and  that  de- 
fendant's wire  was  in  plain  sight,  and  was  seen  by  plaintiff's  husband,  or  that 
he  would  have  seen  it  if  he  had  been  exercising  ordinary  care  for  his  own 
safety,  and  that  he,  under  those  circumstances,  negligently  allowed  an  unin- 
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sulat^d  wire  in  his  own  hands  to  be  drawn  across  or  come  in  contact  with 
defendant's  said  wire,  then  the  verdict  should  be  for  the  defoidant." 

''(10)  The  court  instructs  the  jury  that,  under  the  pleadings  and  the  evi- 
dence in  this  case,  they  should  find  for  the  defendant." 

Which  instructions  the  court  refused,  to  which  refusal  of  the  instructions 
thus  prayed  the  defendant,  by  its  counsel,  then  and  there  duly  accepted. 

The  court  of  its  own  motion  gave  the  following  instructions,  having  modified 
instructions  offered  by  defendant  so  as  to  read  as  follows: 

**{4)  The  jury  are  instructed  that,  to  entitle  plaintiff  to  recover,  the  charge 
of  negligence  made  by  plaintiff  against  defendant  by  this  action  must  be 
proved  to  the  satisfaction  of  the  jury  by  plaintiff  by  a  preponderance  of  the 
evidence.  The  jury  have  no  right  to  presume  negligence,  and,  if  the  evidence 
does  not  preponderate  in  favor  of  plaintiff,  then  the  verdict  should  be  for  the 
defendant.  By  the  term  '  preponderance  of  evidence '  is  meant  the  greater 
weight  of  the  evidence;  and,  in  determining  the  greater  weight  of  the  evi- 
dence, the  jury  should  not  simply  consider  the  number  of  witnesses  adduced 
by  either  side,  but  should  also  consider  the  credibility  of  the  witnesses,  and 
all  the  facts  and  circumstances  proven  in  the  case. 

"(6)  The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 
plaintiff's  husband  was  an  experienced  sign  hanger,  and  experienced  in  taking 
down  signs  in  St.  Louis,  and  knew  of  the  danger  of  coming  in  contact  with 
electric  light  and  other  wires  in  the  city  of  St.  Louis,  and  that  he  either  saw 
an  electric  flash  from  defendant's  wire  some  time  before  he  went  upon  the 
cornice  from  which  he  fell,  or  was  told  thereof  by  his  fellow  worker,  and 
cautioned  against  the  danger  therefrom,  and  thereafter,  from  his  own  care- 
lessness in  handling  uninsulated  wires,  permitted  them,  or  either  of  them, 
to  come  in  contact  with  defendant's  wire,  whereby  the  alleged  shock  resulted, 
then  the  verdict  should  be  for  the  defendant. 

"(6)  The  court  instructs  the  jury  that  it  was  the  duty  of  Bernard  Qeis- 
mann,  plaintiff's  deceased  husband,  to  exercise  ordinary  care  upon  his  own 
part  to  avoid  injury  from  any  wire  he  was  handling  coming  into  contact  with 
defendant't  wire,  and  if  the  jury  believe  from  the  evidence  that  he  knew,  or 
if  in  the  exercise  of  ordinary  care  in  his  vocation  he  would  have  known,  his 
liability  to  injury  from  defendant's  wire,  and  that  the  wearing  of  rubber 
coat,  boots,  and  gloves,  or  either  of  them,  would  have  lessened  his  peril;  and 
if  the  jury  believe  from  the  evidence  that  the  wearing  of  some  or  all  of  these 
articles  would  have  been  a  reasonable  and  proper  precaution  for  him  to  take 
for  his  own  safety  under  the  circumstances,  and  in  his  situation  as  sign 
hanger,  and  that  the  failure  by  said  Geismann  to  wear  some  or  all  of  those 
articles  directly  contributed  to  his  injury — ^then  the  jury  will  find  for  the 
defendant. 

"(7)  The  court  instructs  the  jury  if  they  believe  from  the  evidence  that 
plaintiff's  husband,  Bernard  Geismann,  knew,  or  by  the  exercise  of  ordinary 
care  could  have  discovered,  his  liability  to  injury  from  defendant's  wire,  it 
was  his  duty  to  use  what  would  be  reasonable  care  under  the  circumstances 
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to  avoid  injury  therefrom;  and  if  the  jury  believe  from  fHe  evidence  that 
he  failed  to  exercise  reasonable  care  under  the  circumstances,  and  that  his 
failure  to  use  reasonable  care  contributed  directly  to  his  injury,  then  the 
verdict  should  be  for  the  defendant. 

"(8)  The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 
plaintiff's  husband  was  a  man  of  ordinary  intelligence,  and  experience  in 
putting  up  and  taking  down  signs  in  the  city  of  St.  Louis,  and  knew,  or  by 
the  exercise  of  ordinary  care  would  have  known,  of  the  danger  resulting  from 
contact  of  uninsulated  wire  with  a  defective  or  noninsulated  wire  of  high 
electric  power,  and  that  defendant's  wire  was  at  some  point  or  points  not 
properly  insulated,  and  was  in  plain  sight,  and  was  seen  by  plaintiff's  hus- 
band, or  that  he  would  have  seen  it  if  he  had  been  exercising  ordinary  care 
for  his  own  safety,  and  that  he,  under  those  circumstances,  negligently  allowed 
an  uninsulated  wire  in  his  own  hands  to  be  drawn  across  or  oome  in  contact 
with  defendant's  said  wire,  then  the  verdict  should  be  for  the  defendant." 

To  the  giving  of  which  instructions  the  defendant  duly  excepted  at  the 
time. 

Under  the  instructions  of  the  court,  the  jury  rendered  a  verdict  for  the 
plaintiff  for  the  sum  of  $5,000.  In  due  time  defendant  moved  to  set  the 
verdict  aside  and  for  a  new  trial,  which  being  overruled,  the  company  brings 
the  case  to  this  court  by  appeal  for  review. 

ft 

Albert  Blair  and  Oiiliam  dk  Smith,  for  appellant. 

L.  Frank  Ottofy  and  Jesse  A.  McDonald,  for  respondent. 

Opinion  by  Buboess^  J.  (after  stating  the  facts)  : 
The  petition  upon  which  the  case  was  tried  is  bottomed  upon 
common-law  negligence,  setting  forth  specifically  the  acts  consti- 
tuting such  negligence,  and  clearly  states  a  cauee  of  action.  De- 
fendant says  that  the  evidence  shows  clearly  that  the  deceased  was 
guilty  of  contributory  negligence,  and  for  that  reason  its  de- 
murrer to  the  evidence  should  have  been  sustained ;  but  we  are  of 
the  opinion  that  the  evidence  as  disclosed  by  the  record,  without 
again  stating  the  facts  in  detail,  was  sufficient  to  take  the  case  to 
the  jury,  and  that  the  demurrer  thereto  was  properly  overruled. 
The  first  instruction  given  in  behalf  of  plaintiff  is  criticised 
upon  the  ground  that 

"  It  is  too  general,  in  that  it  does  not  specify  that  the  defendant  was  negli- 
gent in  not  remedying  the  defect  after  it  had  notice,  or  a  reasonable  time 
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had  elapsed  after  the  insulation  became  out  of  repair  and  worn  off  to  notice, 
but  the  mere  fact  of  its  being  out  of  repair  and  worn  off  makes  the  defendant 
liable,  and  does  not  restrict  the  injury  of  deceased  to  a  wire  in  his  hand 
coming  in  contact  with  defendant's  wire  where  insulation  was  out  of  repair 
and  worn  off;  nor  does  it  consider  the  defense  that  it  was  by  the  act  of  Geis- 
mann  and  his  associates  that  the  wire  had  been  burned,  the  insulation  de- 
teriorated and  burnt  off." 

Electricity  is  one  of  the  most  dangerous  agencies  ever  dis- 
covered by  human  science,  and,  owing  to  that  fact,  it  was  the  duty 
of  the  electric  light  company  to  use  every  protection  which  was 
accessible  to  insulate  its  wires  at  all  points  where  people  have  the 
right  to  go,  and  to  use  the  utmost  care  to  keep  them  so ;  and  for 
personal  injuries  to  a  person  in  a  place  where  he  has  a  right  to 
be,  without  negligence  upon  his  part  contributing  directly  thereto, 
it  is  liable  in  damages.  McLaughlin  v.  Louisville  Electric  Light 
Co.,  6  Am.  Electl.  Cas.  255,  100  Ky.  173,  37  S.  W.  851,  34  L. 
R.  A.  812.  The  deceased  was,  at  the  time  he  received  the  shock 
which  caused  his  death,  in  a  place  where  his  duty  required  him 
to  be ;  and  it  was  the  duty  of  the  defendant,  in  the  exercise  of  even 
ordinary  care  and  foresight,  to  know  that  sign  hangers,  painters, 
carpenters,  and  other  mechanics  would  be  required,  as  occasion 
might  require  of  them  in  the  pursuit  of  their  respective  occupa- 
tions, to  come  in  proximity  to  its  wires  constructed  and  maintained 
on  the  signs  and  cornice  in  front  of  the  building  where  the  acci- 
dent occurred.  As  was  said  in  Overall  v,  Louisville  Electric 
Light  Company  (Ky.),  7  Am.  Electl.  Cas.  521,  471  S.  W.  442: 

"Appellant  at  the  time  he  was  struck  was  in  a  place  where  his  business 
required  him  to  be,  and  where  he  had  a  right  to  be;  and  it  was  the  duty 
of  the  electric  light  company  to  know  that  linemen  of  the  telephone  company 
would  have  to  come  in  close  proximity  to  its  wires  in  attending  to  their 
duties,  and  it  was  its  duty  to  use  every  protection  which  was  accessible  to 
insulate  its  wires  at  that  point,  and  at  all  points  where  people  have  a  right 
to  go  for  business  or  pleasure,  and  to  use  the  utmost  care  to  keep  them  so, 
and  for  personal  injuries  resulting  from  its  failure  in  that  regard  it  is  liable 
in  damages." 

The  duty  of  the  defendant  in  the  maintenance  of  its  wires 
under  circumstances  very  similar  is  well  presented  in  Clements 
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V.  Electric  Light  Co.,  4  Am.  Electl.  Cas.  381,  44  La.  Ann.  692, 
11  South.  51,  16  L.  R.  A.  43,  32  Am.  St.  Rep.  348: 

"The  wire  of  the  defendant  was  spliced,  and  was  not  insulated  as  r^ 
quired  by  the  ordinance.  It  passed  over  a  roof  to  which  people  in  adjoining 
rooms  had  access,  and  where,  in  the  course  of  time,  mechanics  must  go  to 
make  repairs,  or  laborers  to  sweep  off  or  clean  the  roof.  It  was  the  duty  of 
the  company,  independent  of  any  statutory  regulation,  to  see  that  their  lines 
were  safe  for  those  who  by  their  occupation  were  brought  in  close  proximity 
to  them.  In  this  respect  and  in  this  particular  case  we  are  of  the  opinion 
that  the  defendant's  negligence  caused  the  death  of  Clements.  But  notwith- 
standing this  fault  of  defendant,  if  the  evidence  shows  that  the  plaintiff  him- 
self  was  guilty  of  negligence  contributing  to  the  injury,  he  cannot  recover. 
The  question  is  whether  the  act  of  the  party  injured  has  a  necessary  tendency 
to  expose  him  directly  to  the  danger  which  resulted  in  the  injury  complained 
of.  If  the  plaintiff  could,  by  the  exercise  of  reasonable  care,  at  or  just  be- 
fore the  happening  of  the  injury  to  him,  have  avoided  the  same,  he  cannot 
recover  damages  for  the  injury.  When  the  action  of  both  parties  must  have 
concurred  to  have  produced  the  injury,  it  devolves  upon  the  plaintiff  to 
show  that  he  was  not  himself  guilty  of  negligence.  He  must  show  affirm- 
atively that  he  was  in  the  exercise  of  due  and  reasonable  care  when  the  in- 
jury happened.  This  proof  need  not  be  direct,  but  may  be  inferred  from  the 
circumstances  of  the  case.  The  deceased  (Clements)  was  lawfully  on  the 
gallery  roof.  He  was  engaged  in  a  service  that  necessarily  required  him  to 
run  the  risk  of  coming  in  contact  with  defendant's  wires,  either  by  stepping 
over  them  or  going  imder  them.  It  is  probable  that  the  latter  mode  was  the 
most  convenient,  and  there  is  no  evidence  that  in  so  doing  he  incurred  any 
greater  risk.  The  wires  were  visible,  and,  to  all  appearance,  were  safe. 
The  great  force  that  was  being  carried  over  the  wire  gave  no  evidence  of  its 
existence.  There  was  no  means  for  a  man  of  ordinary  education  to  distinguish 
whether  the  wire  was  dead  or  alive.  It  had  all  the  appearance  of  having 
been  properly  insulated.  From  this  fact,  there  was  an  invitation  or  induce- 
ment held  out  to  Clements  to  risk  the  consequences  of  contact.  He  had  the 
right  to  believe  they  were  safe,  and  that  the  company  had  complied  with  its 
duty  specified  by  law.  He  was  required  to  look  for  patent,  and  not  latent, 
defects.  Had  he  known  of  the  defective  insulation,  and  put  himself  in  contact 
with  the  wire,  he  would  have  assumed  the  risk.  The  defect  was  hidden,  and 
the  insulation  wrapping  was  deceptive.  It  is  certain,  had  it  been  properly 
wrapped,  Clements  would  not  have  been  killed.  His  death  is  conclusive  proof 
of  the  defect  of  the  insulation  and  the  negligence  of  the  defendant.  .  .  . 
Clements'  attention  was  not  directed  to  any  particular  danger  from  the 
wires.  No  apparent  defect  was  pointed  out  to  him.  The  adomition 
to  him  was  only  of  a  danger  which  he  knew  to  exist, 
before  he  advised  him  to  be  cautious  of  going  near  the  wires  or 
to  keep  away  from  them.  .  .  .  The  electric  wires  gave  no  signal 
of  danger.    Listening  would  not  have  revealed  any  danger.    It  is  hidden 
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and  silent.  But  they  are  disarmed  of  danger  if  properly  insulated.  By  look- 
ing one  can  see  if  there  are  evidences  of  insulation.  If  there  are  evidences  of 
it,  and  no  defects  are  visible  after  careful  inspection,  one  whose  employment 
brings  him  in  close  proximity  to  the  wire,  and  which  he  has  to  pass,  either 
over  or  under  it,  is  not  guilty  of  contributory  negligence  for  coming  in 
contact  with  it,  unless  he  does  it  unnecessarily  and  without  proper  precautions 
for  his  safety.  It  cannot  be  said  that,  when  Clements  went  on  the  roof  to 
repair  it,  he  w^it  into  the  presence  of  known  danger,  and  assumed  the  haaards 
of  the  employment.  The  employment  was  not  dangerous.  The  wires,  if 
properly  insulated,  as  above  stated,  would  have  been  harmless." 

So  in  Oriffin  v.  Electric  Co.,  6  Am.  ElectL  Cas.  262,  164  Mass. 
492,  41  N.  R  676,  32  L  R.  A.  400,  49  Am.  St  Rep.  477,  a  tin- 
smith, while  engaged  in  placing  an  iron  conductor  on  a  building, 
was  injured  by  receiving  a  shock  from  an  electric  light  wire 
ruaming  along  the  side  of  the  building,  about  12  feet  from  the 
ground,  by  reason  of  the  conductor  which  he  was  handling  coming 
in  contact  with  a  place  on  the  wire  where  the  insulating  material 
had  been  worn  off ;  and  it  was  held  that  the  question  of  defendant's 
negligence  and  the  due  care  on  the  part  of  the  plaintiff  were  for 
the  jury,  and  that  it  could  not  be  said,  as  a  matter  of  law,  that 
the  condition  of  the  wire  was  so  apparent  that  the  plaintiff  must 
oi^  ought  to  have  seen  it,  although  the  accident  happened  in  the 
forenoon,  and  that,  while  an  expert  might  consider  it  dangerous 
to  touch  any  wire  unless  he  knew  it  was  a  harndess  one,  no  such 
degree  of  care  could  be  required  of  the  plaintiff,  who  was  not  an 
expert,  but  that  the  question  of  his  want  of  care  was  for  the  jury. 

Applying  the  doctrine  of  these  cases,  and  the  underlying  prin- 
ciples by  which  they  are  controlled,  to  the  case  in  hand,  it  is  clear 
that  no  error  was  committed  in  overriding  the  motion  for  non- 
suit. It  is  true  that  in  cases  referred  to  the  actions  were  grounded 
in  negligence  in  using  improper  insulated  wires,  but  in  each  in- 
stance the  judgment  of  the  court  proceeds  on  the  theory  that  it  is 
a  want  of  due  care  for  a  company  handling  and  transmitting  the 
highly  dangerous  force  of  electricity  to  use  a  wire  known,  or 
which  reasonably  ought  to  have  been  known,  to  be  dangerous,  at  a 
place  where  others  are  lawfully  entitled  to  be.  The  same  prin- 
ciple governs  here.     Although  the  wires  of  the  defendant  com- 
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panj  were  insulated,  it  is  admitted  that  such  insulation  was  no 
protection  whatever  to  persons  coming  in  contact  with  them,  and 
hence  the  negligence  of  the  defendant  is  equally  as  great  as,  if  not 
greater  than,  if  the  danger  had  been  from  insufficiency  or  want 
of  insulation.  The  apparently  perfect  insulation  was  calculated 
to  deceive,  and  to  cause  one  unfamiliar  with  the  facts  to  suppose 
the  wires  safe.  It  acted  as  an  invitation  to  persons  at  work  in 
and  among  the  wires  to  risk  the  consequences  of  contact  trerewith. 
The  law  imposes  upon  the  company  the  duty  of  exercising  the 
utmost  care  and  prudence  to  prevent  such  injury.  As  announcing 
the  same  doctrine,  we  refer  to  Newark  Electric  Light  &  Power 
Co,  V.  Garden,  6  Am.  Electl.  Gas.  276,  23  C.  0.  A.  649,  78  Fed. 
74,  37  K  R.  A.  725 ;  Illingsworth  v.  Light  Co.,  5  Am.  Electl.  Gas. 
312,  161  Mass.  683,  37  N.  R  778,  25  L.  R  A.  662;  Ennis  v. 
Gray,  87  Hun,  355,  34  N.  Y.  Supp.  379 ;  Perham  v.  Portland 
General  Electric  Light  Co.,  7  Am.  Electl.  Gas.  487,  33  Or.  451, 
63  Pac.  14,  24,  40  L.  R.  A.  799,  72  Am.  St.  Rep.  730,  Qi/ravdi  v. 
Improvement  Co.,  5  Am.  Electl.  Gas.  318,  107  Gal.  120,  40  Pac. 
108,  28  L.  R.  A.  596,  48  Am.  St.  Rep.  114;  Hajfiies  v.  Gas  Co., 
5  Am.  ElectL  Gas.  264,  114  X.  G.  203,  19  S.  K  344,  26  L.  R.  A. 
810,  41  Am.  St.  Rep.  786. 

It  follows  from  these  authorities  that  it  was  defendant's  duty, 
in  the  first  place,  to  use  every  protection  which  was  reasonably 
accessible  to  insulate  its  wires  at  the  point  of  contact  or  injury  in 
this  case,  and  to  use  the  utmost  care  to  keep  them  so ;  and  the  fact 
of  the  death  of  Gleismann  is  conclusive  proof  of  the  defect  of  the 
insulation,  and  negligence  of  the  defendant;  and  as  to  whether 
he  was  guilty  of  contributory  negligence,  or  not^  was  a  question 
for  the  jury. 

Instruction  Xo.  2  given  in  behalf  of  plaintiff  is  said  to  be 
erroneous  "  because  it  *  ejects  *  a  duty  in  the  case  for  the  de- 
fendant to  protect  the  wire  " —  a  duty  not  alleged  in  the  plead- 
ings —  and  makes  it  incumbent  on  defendant  to  keep  it  reasonably 
safe.  The  allegations  of  the  petition  are  broad  enough  to  justify 
the  instruction,  which  is  in  accordance  with  what  we  have  said, 
with  the  exception  of  the  duty  of  defendant  to  keep  its  wire  in- 
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sulated  so  that  those  in  the  discharge  of  their  duties  might  not 
be  injured  by  coming  in  contact  with  it,  and  in  this  respect  more 
favorable  to  defendant  than  the  law  authorizes,  in  that  it  only 
requires  that  its  wire  be  kept  reasonably  safe. 

Plaintiff's  third  instruction  is  also  said  to  be  erroneous,  in  that 
it  tells  the  jury  that,  if  the  wire  where  deceased  was  standing  had 
all  tho  appearance  of  being  properly  insulated,  this  was  an  in- 
vitation or  inducement  to  him  to  risk  contact  with  it.  While  this 
instruction  simply  announces  an  abstract  proposition  of  law,  it  is 
in  accordance  with  what  is  said  arguendo  in  Clements  v.  Electric 
Light  Co.;  Newark  Electric  Light  Company  v,  Oarden,  6  Am. 
Electl.  Cas.  276,  23  C.  C.  A.  649,  78  Fed.  74,  37  L.  R  A.  725 ; 
Perham  v.  PortUmd  Electric  Co.,  7  Am.  Electl.  Cas.  487,  83  Or. 
451,  53  Pac.  14,  24,  40  L.  R  A.  799,  72  Am.  St.  Rep.  730;  and 
McLaughlin  v.  Lovdsville  Electric  Light  Cbmpany,  supra.  But 
as  it  does  not  purport  to  cover  the  entire  case  and  authorize  a  re- 
covery, the  judgment  should  not  be  reversed  upon  thajt  ground 
alone,  for,  when  considered  in  connection-  with  all  the  instructions 
in  the  case,  as  it  should  be,  it  is,  we  think,  nonprejudicial 

The  fifth  instruction  given  on  the  part  of  plaintiff  is  said  to  be 
erroneous  upon  the  ground  that  it  fails  to  state  to  the  jury  the 
proper  grounds  on  which  to  base  plaintiff's  damages.  No  instruc- 
tion was  asked  by  defendant  on  this  feature  of  the  case.  An  in- 
struction couched  in  substantially  the  same  language  was  approved 
by  this  court  in  Browning  v.  Railroad,  124  Mo.  55,  27  S.  W.  644, 
with  respect  to  which  it  was  said: 

"  The  defendant  asked  no  instruction  on  the  measure  of  damages,  whatever. 
No  attempt  was  made  by  it  to  point  out  the  proper  elements  of  damage  in 
such  cases,  or  to  modify  the  general  language  of  the  inatruction.  The  in- 
struction  is  not  erroneous  in  its  general  scope;  and  if,  in  the  opinion  of 
counsel  for  defendant,  it  was  likely  to  be  misunderstood  by  the  jury,  it  waa 
the  duty  of  the  counsel  to  ask  the  modifications  and  explanations,  in  an  in- 
struction embodying  its  view.  The  court  is  not  required,  in  a  civil  case,  to 
instruct  on  all  questions,  whether  suggested  or  not;  and,  as  there  is  nothing 
in  the  amount  of  the  verdict  to  indicate  that  the  jury  were  actuated  by  any 
improper  motive  in  their  assessment,  the  general  nature  of  the  instruction  is 
no  groimd  for  reversal." 
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So  in  Barth  v.  K.  C.  Elevated  Ry.  Co.,  142  Mo.  535,  44  S.  W. 
778,  following  the  Browning  case,  an  instruction  in  almost  ex- 
actly the  same  language  as  the  one  given  in  this  case  was  ap- 
proved; the  court  holding  that  the  generality  of  the  instruction 
would  not  constitute  reversible  error,  as  the  right,  was  reserved 
to  defendant  to  point  out  the  elements  limiting  the  damages  in  its 
own  instructions. 

No  error  was  committed  in  modifying  the  sixth  and  eighth  in- 
structions asked  by  defendant,  as  by  so  doing  the  jury  could  not 
have  been  misled,  or  defendant  prejudiced  thereby. 

Nor  is  there  merit  in  the  contention  that  the  verdict  is  exces- 
sive or  the  result  of  passion  or  prejudice.  There  is  nothing  dis- 
closed by  the  record  indicative  of  either.  The  verdict  met  with 
the  approval  of  the  court  before  whom  the  case  was  tried,  and  will 
not,  under  the  circumstances,  be  disturbed  by  us  upon  either  of 
these  grounds. 

The  weight  of  the  evidence  was  for  the  consideration  of  the 
jury  under  the  instructions  of  the  court,  which  covered  every 
phase  of  the  case,  and  are  free  from  objection. 

It  was  not  necessary,  in  order  to  plaintiflPs  recovery,  to  prove 
that  at  the  exact  point  where  the  contact  occurred  the  insulation 
was  off  the  wire.  If  the  defective  insulation  caused  the  injury 
without  fault  on  the  part  of  plaintiff,  as  he  had  the  right  to  be 
where  he  was  at  the  time  of  the  injury,  that  was  su£Scient  There 
were  two  wires  —  one  behind  the  sign  and  below  the  top  of  it, 
while  the  one  that  caused  the  injury  was  strung  in  the  space  be- 
tween the  sign  and  cornice,  along  the  top  of  the  sign,  and  level 
with  the  cornice. 

The  verdict  is  well  supported  by  the  evidence,  and  the  record 
free  from  substantial  error.  The  judgment  should  be  affirmed. 
It  is  so  ordered.    All  of  this  division  concur. 
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FiTzoBBALD  V.  Edison  Elbcteic  IlI-UMINATING  Co. 

Pennsylvania;  Supreme  Court. 

1.  DmnBcrAVB  insuiahon. — The  plaintiff's  intestate  was  engaged  in  painting 
a  cornice  uppn  a  house.  In  the  performance  of  his  duties  he  found  cer- 
tain wires  of  the  defendant  in  his  way  and  proceeded  to  prop  them  up 
so  that  he  could  work  under  them.  In  so  doing,  he  grasped  an  uninsulated 
wire  which  caused  his  death.  It  appeared  from  the  evidence  that  the 
defendant  company,  in  extending  its  wire  across  the  corner  of  the  build- 
ing, permitted  it  to  sag  against  the  cornice,  and  in  this  way  some  of  the 
insulating  material  was  worn  off  and  the  wire  became  dangerous.  It 
was  held  sufficient  to  impute  negligence  to  the  defendant  and  to  justify 
a  verdict  in  favor  of  the  plaintiff. 

Appeal  by  defendant  from  judgment  in  favor  of  plaintiflE.  De- 
cided October  12,  1903 ;  reported  56  Atl.  350. 

W.  U.  Hensel,  H.  M.  North,  and  D.  McMuLlen,  for  appellant 

B.  F.  Eshleman  and  W.  F.  Beyer,  for  appellee. 

Opinion  by  Potteb,  J. : 

The  court  below  charged,  in  part,  as  follows : 

*'The  proof  presented  by  the  defendant  is  that  there  were  three  wires; 
that  the  wire  nearest  the  building  was  a  wire  for  the  arc  lamps,  and  there 
was  no  power  in  this  wire  except  at  night,  and  that  in  the  daytime  it  was 
what  was  called  a  "dead  wire;"  that  this  wire  was  about  one  inch  from  the 
building,  and  that  the  next  wire  was  away  from  the  building  about  thirteen 
inches,  and  was  a  main  feed  wire  for  the  alternating  current;  and  that  an- 
other wire,  which  was  also  a  similar  feed  wire,  was  still  farther  away  towards 
the  west.  It  is  therefore  claimed  that  Fitzgerald  could  not  have  been  in- 
jured by  the  wire  which  went  over  the  comer  or  near  the  corner  of  the  building, 
and  which  he  propped  up,  and  that  it  must  have  been  by  one  of  the  wires 
which  were  away  from  the  building,  and  that  he  himself  was  in  fault  in 
coming  in  contact  with  that  wire.  This,  then,  raises  the  question  of  fact 
for  you  to  determine — whether  or  not  he  was  guilty  of  contributory  negligence. 

"There  has  been  considerable  dispute  in  regard  to  the  poles  which  carried 
the  three  wires.  One  of  them,  all  agree,  was  located  near  Hartman's  ware- 
house,  at  the  corner  of  the  alley  which  runs  back  of  the  railroad  depot  and 
meets  North  Christian  street,  and  that  from  this  pole  the  lines  extended 
diagonally  to  a  pole  on  East  Chestnut  street.  The  position  of  this  last- 
mentioned  pole  is  fixed  at  from  thirty  to  sixty  feet  east  of  North  Christian 
street,  on  East  Chestnut  street. 
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"The  man  was  killed  by  one  of  these  wires.  He  was  lawfully  upon  the 
roof  in  the  exercise  of  his  business.  If  it  was  convenient  for  him  to  get  at 
the  cornice  in  the  way  he  did,  he  had  a  right  to  do  so.  If  he  found  the  wires 
in  his  way,  and  proceeded  to  prop  them  up  so  that  he  could  work  under  them, 
he  also  had  a  right  to  do  so,  provided  he  did  it  in  a  proper  way.  Whether 
the  means  he  took  were  such  as  a  prudent  man  should  have  taken  is  a  ques- 
tion for  you  to  determine.  If  the  weight  of  the  wire  which  fell  on  him  had 
been  of  itself,  such  as  to  knock  him  into  the  street,  and  the  electric  current 
had  nothing  to  do  with  it,  that  would  have  been  clearly  his  own  negligence; 
but  though  he  was  bound  to  know,  in  general,  the  dangerous  nature  of  such 
wires,  and  to  use  proportionate  care  in  interfering  with  them,  he  was  also 
entitled  to  presume,  from  the  general  custom,  that  they  were  properly  in- 
sulated, unless  the  defect  in  their  covering  was  visible  to  such  an  examination 
as  he  ought  to  have  made.  But,  if,  while  he  was  acting  as  a  prudent  man 
should  have  acted,  the  wire  fell  upon  him,  and,  to  save  himself,  he,  without 
fault,  grasped  an  uninsulated  wire,  which  caused  his  death — ^he  being  in  peril, 
or  thinking  he  was,  and  not  having  time  nor  opportunity  properly  to  dis- 
criminate— he  would  not  be  guilty  of  contributory  negligence  on  this  account. 
How  this  accident  happened  is,  however,  under  the  facts  proven,  for  this  jury 
to  ascertain." 

Defendant  presented  these  points: 

"  If  the  jury  believe  from  all  the  evidence  that  the  wire  which  Fitzgerald 
propped  up  was  a  dead  wire,  and  that  the  live  wire  which  caused  his  death 
was  thirteen  inches  clear  of  the  building,  and  that  the  said  live  wire  did  not 
interfere  with  his  painting,  but  that,  after  the  wire  which  was  propped  fell, 
he  caught  the  live  wire  with  his  hand,  thereby  causing  his  death,  there  can 
be  no  recovery  in  the  case,  and  the  verdict  must  be  for  the  defendant.  An- 
swer: This  point  cannot  be  affirmed  as  stated.  We  refer,  for  its  answer,  to 
our  general  charge,  in  which  we  have  endeavored  already  to  set  forth  the  re- 
spective liabilities  of  the  parties. 

"  The  present  use  plaintiff  in  this  suit  is  the  administrator  of  Mrs.  Fitz- 
gerald, the  widow,  who  died  the  26th  day  of  January,  1900.  In  this  suit 
there  can  be  no  recovery  except  in  her  own  immediate  right;  and,  if  the  jury 
find  for  the  plaintiff,  they  can  assess  only  such  damages  as  the  widow,  Mary 
P.  Fitzgerald,  suffered  by  reason  of  the  loss  of  her  husband  from  the  time 
of  his  death  to  the  time  of  her  death,  a  period  of  four  years  and  four  and  a 
half  months.  Answer:  We  answer  this  by  saying,  while  it  was  proper  to 
bring  this  suit  in  the  name  of  the  widow,  and  her  administrator  is  properly 
substituted,  we  cannot  affirm  the  part  of  the  point  which  restricts  the  assess- 
ment of  damages  to  the  time  of  her  death.  The  suit  was,  in  accordance  with 
the  law,  brought  by  her  for  the  use  of  herself  and  her  minor  child.  But  if 
this  contention  would  be  correct,  all  rights  of  the  minor  to  participate  in  it 
would  be  practically  taken  away,  so  far  as  the  time  after  her  death  is  con- 
cerned, for  there  can  be  but  one  suit  to  ascertain  the  damages  occasioned  by 
reason  of  decedent's  death." 
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We  do  not  see  that  this  case  could  properly  have  been  taken 
from  the  jury.  Its  determination  turned  upon  disputed  questions 
of  fact.  There  was  evidence  tending  to  show  that  the  defendant 
company  extended  its  wire  across  the  comer  of  a  building,  and  so 
close  as  to  permit  of  its  sagging  against  the  cornice,  and  that  in 
this  way  some  of  the  insulating  material  was  worn  off,  making  the 
wire  dangerous.  No  reason  appeared  for  thus  trenching  upon 
private  property,  as  the  wire  was  not  seemingly  used  to  convey 
current  to  those  premises.  But  if  it  had  been  used  for  that  pur- 
pose, prudence  would  have  required  the  wire  to  be  stayed  or 
fastened  so  that  the  insulation  should  not  be  rubbed  off.  Nor 
was  it  shown  that  the  accident  was  caused  by  anything  else  than 
the  dangerous  wire.  In  this  respect  this  case  differs  from  Elliott 
V.  Allegheny  County  Light  Company,  8  Am.  Electl.  Cas.  — ,  204 
Pa.  568,  54  Atl.  278,  cited  by  appellant  It  clearly  appeared  in 
that  case  that  the  plaintiff  fell  from  some  cause  entirely  uncon- 
nected with  the  presence  of  the  wire,  and  that  he  came  in  contact 
with  the  wire  only  in  the  course  of  his  fall.  In  the  present  case 
it  was  at  least  a  disputed  question  as  to  whether  or  not  the  acci- 
dent was  caused  by  the  deceased  coming  directly  in  contact  with 
the  live  wire.  This  question,  as  well  as  that  of  the  contributory 
negligence  of  the  deceased,  was,  we  think,  properly  left  to  the 
jury,  and  they  have  found  those  questions  in  favor  of  the  plaintiff. 

The  1st,  2d,  3d,  4th  and  5th  assignments  of  error  are  in  viola- 
tion of  Kule  31  of  this  court,  in  that  there  is  no  reference  to  the 
page  of  the  paper  book  where  the  matter  referred  to  may  be  found 
in  its  regular  order  in  the  printed  evidence. 

We  do  not  feel  that  the  extracts  from  the  charge,  which  are 
made  the  subject  of  the  6th  and  7th  assignments  of  error,  contain 
anything  which  can  fairly  be  held  to  imduly  increase  the  burden, 
upon  the  defendant  company.  When  read  in  connection  with  the 
context  in  each  instance,  they  are  unexceptional. 

As  to  the  form  of  action,  this  suit  was  properly  brought  by  the 
widow  in  her  own  behalf  and  that  of  her  son,  they  being  the  only 
parties  entitled  to  recover.  If  the  widow  had  lived  until  the  suit 
was  concluded,  the  sum  recovered  would  have  been  divided  be- 
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tween  her  and  the  child,  as  in  case  of  the  death  intestate  of  the 
husband  and  father.  If  she  had  lived  until  after  the  judgment 
was  obtained,  but  had  died  before  it  was  paid,  certainly  her  ad- 
ministrator would  have  been  entitled  to  take  the  share  coming  to 
her.  As  she  died  during  the  pendency  of  the  litigation,  we  can 
see  no  good  reason  why  her  administrator  was  not  properly  sub- 
stituted to  maintain  the  action  in  her  behalf. 

The  question  as  to  who  should  be  substituted  as  plaintiff  upon 
the  death  of  the  widow  under  the  circumstances  such  as  these  is  of 
no  practical  importance.  The  interest  of  the  child  in  the  pro- 
ceeds remains,  and  can  only  properly  be  paid  to  its  guardian. 

The  suit  might  have  been  carried  to  completion  by  the  next 
friend  or  guardian  of  the  minor.  But  in  any  event,  the  propor^ 
tions  in  which  the  sum  recovered  is  to  be  shared  between  the  child 
and  the  estate  of  the  mother  is  a  matter  for  consideration  and  ad- 
justment between  those  representing  them,  respectively,  and  does 
not  concern  the  defendant  company. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 

Injuries  to  Laborers  on  Buildings  by  Electric  Shock. 

1.  Liability  of  electric  company;  general  rule. 

2.  Knowledge  of  danger. 

3.  Necessity  of  going  into  proximity  with  dangerous  wires. 

4.  Right  to  rely  on  apparent  safety. 

5.  Evidence  of  negligence. 

6.  Injury  to  trespasser. 

7.  Remote  and  proximate  cause. 

1.  Xiabilitsr  of  eleotrio  company  t  general  rvle«— The  general  rule 
applicable  in  all  cases  where  electric  wires  are  erected  in  places  where  per- 
sons in  the  exercise  of  their  lawful  rights  are  likely  to  come  in  contact  with 
them,  that  such  wires  be  maintained  in  a  condition  of  perfect  insulation,  ap- 
plies without  material  qualification  to  wires  extended  over  and  along  buildings 
so  placed  as  to  interfere  with  laborers  engaged  in  the  performance  of  duties 

upon  such  buildings.     See  notes  on  pages ante.    The  determining 

question  as  to  the  liability  of  an  electric  company  for  the  maintenance  of 
wires  over  and  upon  buildings  seems  to  be  as  to  whether  or  not  the  company 
should  have  anticipated  the  probability  of  persons  coming  in  contact  with 
such  wires  while  working  in  and  upon  such  buildings.    In  other  words,  under 
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the  rule  as  eBtablished  in  all  the  cases,  the  maintenance  of  an  uninsulated 
wire  charged  with  a  deadly  current  of  electricity  at  such  a  distance  from  the 
side  of  a  building  as  to  interfere  with  the  making  of  needed  repairs  upon 
the  building  by  the  owner  thereof,  would  be  negligence  and  the  company  would 
be  liable  for  the  injuries  occasioned  by  contact  with  such  an  uninsulated 
wire  to  any  person  rightfully  engaged  in  the  performance  of  duties  in  con- 
nection with  such  repairs. 

S.  Xaowledse  of  danger* — ^The  general  knowledge  of  a  workman  that 
wires  charged  with  an  electric  current  are  dangerous,  especially  electric  light 
wires  which  require  a  comparatively  large  voltage,  is  not  of  itself  sufficient 
to  convict  him  of  contributory  negligence  where  he  grasps  such  wire  for  the 
purpose  of  enabling  him  to  proceed  in  the  performance  of  his  work  upon  the 
building.  While  an  expert  may  consider  it  dangerous  to  touch  any  wire 
unless  he  knows  it  to  be  a  harmless  one,  a  man  of  ordinary  intelligence  would 
not  necessarily  know  that  an  injury  would  result  from  contact  with  an 
electric  light  wire  in  an  apparently  perfect  state  of  insulation.  Griffin  v. 
United  Eleario  Light  Co.,  6  Am.  Electl.  Cas.  252,  164  Mass.  492,  41  N.  £. 
676,  40  Am.  St.  Rep.  477.  See,  also,  Qiraudi  v.  Elec.  imp.  Co.,  107  Cal.  120, 
40  Pac.  108. 

8.  Heoeaaltsr  of  boIbs  into  proziiiiity  with  dmnceroiis  wires. — ^The 
necessity  of  going  to  the  place  where  electric  wires  are,  need  not  be  shown  jto 
avoid  the  charge  of  contributory  negligence;  ccmvenienoe  is  enough.  In  the 
case  of  WiU  v.  Edison  Elec.  111.  Co.,  7  Am.  Electl.  Cas.  642,  200  Pa.  St.  540, 
50  Atl.  161,  the  plaintiff's  intestate  was  injured  by  contact  with  an  electric 
wire  along  the  cornice  of  a  building,  while  engaged  in  painting  the  roof. 
A  non-suit  was  entered  on  the  ground  of  the  contributory  negligence  of  the 
decedent.  The  Supreme  Court  reversed  the  court  below  and  held  that  the 
question  of  contributory  negligence  should  have  been  left  to  the  jury.  In 
BO  doing  the  court  said.  "  He,  the  plaintiff,  was  lawfully  upon  the  roof  in  the 
exercise  of  his  business.  It  is  said  that  there  was  no  evidence  that  it  was 
necessary  for  him  to  go  on  the  roof  to  do  the  painting.  No  such  evidence 
was  required.  His  convenience  was  reason  enough.  It  was  convenient  for 
him  to  get  at  the  cornice  in  that  way,  and  he  had  the  right  to  do  so.  He 
found  the  wires  in  his  way,  and  proceeded  to  prop  them  up  so  that  he  could 
work  under  them.  Whether  the  means  he  took  were  such  as  a  prudent  man 
should  have  taken  is  not  so  clear  that  it  can  be  determined  by  the  court. 
If  the  weight  of  the  wire,  when  it  fell  on  him,  had  been  such  as  to  knock 
him  into  the  street,  that  would  have  been  so  clearly  his  own  negligence  that 
the  court  could  have  said  so  as  matter  of  law.  But,  though  he  was  bound  to 
know,  in  general,  the  dangerous  nature  of  such  wires,  and  to  use  proportionate 
care  in  interfering  with  them,  he  was  also  entitled  to  presume  from  the  gen- 
eral custom,  that  they  were  properly  insulated,  unless  the  defect  in  their 
covering  was  visible  to  such  examination  as  he  ought  to  have  made.  All  these 
considerations  entered  into  the  question  of  his  negligence  and  made  it  one 
for  the  jury;  "  and  in  the  case  of  Consolidated  Gas  Co.  v.  Brooks  (N.  J. 
Law),  53  Atl.  296,  it  appeared  that  the  plaintiff's  decedent  while  engaged  in 
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painting  a  gutter  on  the  edge  of  one  of  the  balconies  on  the  house  of  his 
employer,  came  in  contact  with  an  electric  wire  which  ran  up  the  side  of 
the  house  some  eight  or  ten  inches  from  the  corner  of  the  balcony  and  re- 
oeiyed  a  shock  therefrom  which  instantly  killed  him.  The  court  held  that  the 
mere  fact  that  a  servant  while  engaged  in  painting  such  gutter  came  tn  con- 
tact with  the  wire  was  not  in  itself  conclusive  evidence  of  contributory  negli- 
gence, and  that  the  court  would  not  be  justified  in  directing  a  verdict  for  the 
defendant,  an  electric  light  company,  on  the  ground  that  there  was  no  evi- 
dence from  whicSi  a  jury  could  conclude  that  it  was  neglectful  of  any  duty, 
although  no  one  saw  the  accident,  and  there  was  no  testimony  to  show  how  ft 
occurred. 

4.  RIcht  t*  *«lr  OA  appar^Bt  amtmtf. — In  the  case  of  Otemmta  v. 
lAnMana  Elee.  L.  Co.,  4  Am.  Electl.  Cas.  381,  44  La.  Ann.  602,  11  So.  51, 
the  plaintiff's  wm  was  a  tin  roofer  engaged  in  the  repair  of  the  roof  of  a 
gallery  and  was  killed  by  coming  in  contact  with  the  electric  light  wire  run- 
ning over  such  roof,  at  a  height  of  about  two  leet  and  four  Inches  above  the 
roof.  To  aD  appearances  the  wire  was  in  good  condition  although  it  had  been 
worn  by  exposure  to  the  weather  and  had  evidently  lost  some  of  its  insula- 
ting properties.  The  shock  was  received  by  his  attempt  to  step  over  the  wires. 
The  rule  was  laid  down  in  this  case  that  a  person  whose  occupation  brings  him 
in  proximity  to  the  company's  wires  has  a  rigit  to  believe  that  the  wires 
have  been  insulated  and  an  ordinance  relating  to  the  insulation  of  splices  has 
been  complied  with.  He  is  required  to  look  for  patent  defects  in  the  insula- 
tion only.  If  not  aware  of  a  latent  delect,  he  comes  in  contact  with  the  wire, 
and  is  injnred  without  fault  on  his  part,  the  company  is  responsible.  In  this 
oonneetloa  the  court  said :  **  The  wires  were  visible,  and  to  all  appearances 
were  sate.  The  great  force  that  was  being  carried  over  the  Wires  gave  no 
evidence  of  its  existence.  There  was  no  means  for  a  man  of  ordinary  edu- 
cation to  distinguish  whether  the  wire  was  dead  or  alive.  It  had  all  the 
appearances  of  having  been  properly  insulated.  From  this  fact  there  was 
an  invitation  or  inducement  held  out  to  the  decedent  to  risk  the  consequences 
of  contact.  He  had  a  right  to  believe  they  were  safe,  and  that  the  company 
had  complied  with  its  duties  specified  by  law.  He  was  required  to  look  for 
patent,  and  not  latent  defects.  Had  he  known  of  the  defective  insulation  and 
put  himself  in  contact  with  the  wire,  he  would  have  assumed  the  risk.  The 
defect  was  hidden  and  the  insulation  wrapping  was  defective.  It  is  certain, 
had  it  been  properly  wrapped,  that  the  decedent  would  not  have  been  killed. 
His  death  is  conclusive  proof  of  the  defect  of  the  insulation  and  the  negli- 
gence of  the  defendants."  See  also  McLaughlin  v.  Louisville  Eleo,  Light  Co., 
18  Ky.  Law  Rep.  693,  37  S.  W.  851. 

5.  ETidenoe  of  neslisenoe. — ^Evidence  that  wires  stretched  over  the 
roof  of  a  building  were  improperly  insulated;  that  the  insulation  had  worn 
off  in  five  places  from  the  wires  hanging  below  the  converter  of  the  wall  of 
the  building;  that  at  one  point  there  was  a  bad  splice  entirely  uninsulated, 
and  that  the  defective  insulations  were  old,  was  held  sufficient  to  make  out  a 
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prima  facie  case  of  negligence;    Ennia  v,  Oray,  5  Am.  Electl.  Gaa.  325,  87 
Hun  (N.  Y.),  355,  34  N.  Y.  Supp.  379. 

6.  InjiiTj  to  tresp«aser« — Where  a  boy  goes  upon  the  roof  of  a  coal  shed 
belonging  to  the  defendant  without  his  permission  to  get  a  ball  which  had 
been  thrown  there,  and  comes  in  contact  with  an  uninsulated  electric  light 
wire  running  along  the  roof,  resulting  in  his  death,  the  defendant  was  held 
not  liable  for  the  injury.  The  court  said:  **  If  the  plaintiff's  intestate  was 
not  a  trespasser,  which  we  do  not  decide,  he  was  at  most  a  mere  licensee,  and 
so  far  as  he  was  concerned  the  defendant  had  a  right  to  arrange  and 
use  its  property  in  any  lawful  manner,  and  owed  him  no  duty  with  respect  to 
it  except  to  refrain  from  setting  a  trap  for  him  and  from  doing  him  inten- 
tional or  wanton  harm.  The  live  wire  with  which  the  deceased  came  in  con- 
tact was  a  lawful  apparatus,  used  in  the  ordinary  business  of  the  defendant, 
and  was  not  designed  as  a  trap."  BuUkwn  v,  B.  d  A,  R.  B,  Co,,  156  Mass. 
878,  31  N.  E.  128. 

7.  BoBMito  a&d  yroidmato  ottttae. — In  the  case  of  BUioit  v,  AUe- 
gheny  County  L.  Co,,  204  Pa.  St.  568,  54  Atl.  278,  the  plaintiff,  while  engaged 
as  a  painter,  fell  from  or  with  a  ladder  that  slipped  from  its  proper  position 
while  he  was  using  it.  In  the  effort  to  save  himself  as  he  fell,  he  readied  out 
and  clutched  at  an  electric  light  wire,  which  was  supported  from  brackets  at 
the  side  of  the  building  and  he  was  shocked  and  burned  from  the  alleged 
defectively  insulated  condition  of  the  wire.  It  was  undisputed  that  the  de- 
fendant was  in  nowise  responsible  for  the  slipping  of  the  ladder  which  was 
the  originating  ease  of  the  plaintiffs  fall.  The  trial  court  gave  binding 
instructions  in  favor  of  the  defendant  upon  the  ground  that  the  proximate 
cause  of  the  plaintiff's  injuries  was  his  fall  from  the  ladder,  and  not  his 
grasping  of  the  wire  in  the  line  of  the  fall.  These  instnictions  were  sustiined 
upon  appeal. 
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LIGHTNING  ENTERING  BUILDINGS  OVER  WIRES. 


SOUTHEBN  BeIX  TbILEPHONB  &  TsLBGRAPH  Oo.  V.  MoTtBB. 

Alabama;  Supreme  Court. 

L  InJUBT  0AU8BD  BT  IJQHTNINO  BNTEBINO  BT7ILDIN0  OVKB  TBUPHOITB  WIBB8 
WBXBB   THB  INSTBUlfKNT   HAD   BBBN    REMOVED;    LXABIUTT   OF   TELEPHONE 

OOMPANT. — It  appeared  that  a  merchant  had  caused  the  defendant  to 
put  a  telephone  in  his  store,  and  such  telephone  was  subsequently  taken 
out;  when  the  telephone  was  removed  the  wires  were  left  in  the  building, 
and  were  twisted  together  and  remained  hanging  on  the  wall;  the  plain- 
tiff came  into  the  store  of  the  merchant  to  make  a  purchase  and  while 
there  a  thunder  storm  came  up  and  she  took  a  seat  near  the  place  where 
the  defendant's  telephone  wires  were  hanging  from  the  wall;  during  the 
storm  a  bolt  of  lightning  ran  down  the  wires  and  struck  the  plaintiff, 
causing  the  injuries  complained  of.  It  was  held  that  the  permitting  of 
the  wires  to  remain  in  the  condition  they  were,  after  the  removal  of  the 
telephone  instrument,  so  that  atmospheric  electricity  striking  such  wires 
at  any  place  might  be  inducted  into  the  building  and  there  discharged, 
to  the  peril  of  persons  and  property,  was  negligence  on  the  part  of  the 
company.  It  was  the  creation  and  maintenance  of  a  dangerous  situation 
without  that  warranting  occasion  for  it  which  may  exist  when  the  wires 
are  in  use,  and  the  company  is  liable  for  whatever  damages  may  result 
to  persons  and  property  rightfully  on  the  premises. 

2.  PSBHimNO  TELEPHONE  WIHE8  TO  BEMAIN  AFTEE  BBMOYAL  OF  IN8TBU1CENT 

NEQUOENOE  FEB  SE. — ^In  view  of  the  known  capacity  of  electric  telephone 
wires  to  collect  and  carry  dangerous  currents  of  atmospheric  electricity, 
it  is  the  plain  duty  of  a  telephone  company  when  removing  its  instru- 
ments to  also  remove  its  wires;  a  remission  of  this  duty  is  a  positive 
wrong  and  is  negligence  f)er  <e  to  be  so  declared  as  matter  of  law.  It 
being  the  duty  of  the  company  to  remove  such  wires,  it  is  no  defense  to 
an  action  for  injuries  resulting  from  their  being  negligently  allowed  to 
xemain  there,  that  the  company  did  all  that  could  be  done  to  obviate 
the  danger  of  their  being  there. 

Apppeal  by  defendant  fronr  judgment  for  plaintiff.     Decided 
June  9,  1903 ;  reported  137  Ala.  601,  34  So.  1020. 

Oeorge  H.  Fearona,  J.  M.  FdOcener  and  Bay  BuMan,  for 
appellant 

Swanson  &  Clayton,  for  appellee. 
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Opinion  by  McClbllan,  C.  J. : 

These  may  be  said  to  be  familiar  facts  in  physics,  and  there- 
fore within  the  common  knowledge  of  mankind  and  within  the 
judicial  knowledge  of  courts:  That  atmospheric  eleotricilji  or 
lightning,  is  frequently  discharged  from  clouds  and  passes  to  the 
earth ;  that  metal  wires  strung  in  the  air  are  good  conductors  of 
electricity,  much  better  than  the  air;  that  animal  bodies,  the 
bodies  of  human  beings  among  the  rest,  are  also  better  conductors 
than  the  air  or  than  wood;  that  electricity  so  discharged  in  the 
vicinity  of  such  wires  is  liable  and  apt  to  pass  into  them  and  along 
them  to  their  ends,  and  thence  through  the  best  conductor  at  hand 
into  the  earth ;  that,  if  a  human  body  is  in  contact  with  the  end 
of  the  wire,  the  current  will  pass  through  it  to  the  ground,  and 
that,  though  not  in  actual  contact  with  the  end  of  the  wire  whence 
the  current  must  go  to  the  ground,  but  near  to  it,  the  current,  in- 
stead of  passing  through  the  air  to  the  ground,  will  seek  the  better 
conductor  of  the  body,  pass  through  the  air  to  it,  and  through  it  to 
the  earth.  Of  course,  the  higher  the  wires  extend,  the  nearer  to 
the  point  of  discharge  in  the  air,  the  greater  the  likelihood  that 
the  current  will  pass  into  them,  and,  the  greater  the  extent  of  the 
wires  horizontally,  the  more  danger  there  is  of  receiving  and  carry- 
ing such  electric  currents.  It  may  also  be  said  to  be  common 
knowledge  that  where  two  wires  are  strung  near  to  each  other, 
within  a  foot  or  two,  on  poles,  through  the  air,  after  the  manner 
of  telephone  and  telegraph  wires,  there  is  a  likelihood  or  liability 
that  lightning,  in  its  descent  from  the  clouds,  will  strike  and  fol- 
low both  of  them  to  their  ends,  unless  diverted  by  other  more 
attractive  conductors,  and  must  necessarily  then  pass  from  them 
to  the  earth  through  the  best  conductor  then  in  its  general  oath- 
way. 

The  business  of  maintaining  a  telephone  system  by  means  of 
transmitters  and  receivers,  and  of  poles  extending  many  feet  in 
the  air  with  wires  strung  upon  them,  and  extending,  for  the  trans- 
mission of  words,  into  houses,  public  and  private,  is  recognized 
as  a  legitimate  business.     It  is,  too,  a  business  of  a  public  or  quasi 
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public  nature,  in  that  those  engaged  in  it  in  a  town  or  city  or  given 
locality  and  using  public  streets  and  roads  for  their  lines  of  poles 
and  wires  may  be  said  to  be  under  a  duty  to  supply  telephone 
service  within  such  territory  to  all  persons  who  desire  it  and  pay 
for  ity  so  that  a  system  of  lines  and  instruments  established  in  a 
community  in  a  sense  meets  a  public  demand  and  conserves  public 
convenience.  If,  by  the  exercise  of  such  reasonable  precautions 
as  a  man  of  ordinary  care  and  prudence  would  exercise  in  respect 
of  such  a  dangerous  agent,  injuries  to  persons  and  property  from 
the  conduction  along  the  wires  and  into  houses  of  currents  of 
atmospheric  electricity  may  be  avoided,  it  is  the  duty  of  com- 
panies engaged  in  this  business  to  employ  devices  and  appliances 
to  that  end.  If  the  danger  cannot  be  wholly  avoided,  due  care 
shoiQd  be  taken  to  minimize  it;  and,  if  such  care  is  taken,  and 
there  still  inheres  to  the  operation  of  the  system  a  modicum  of 
unavoidable  peril  to  persons  and  property,  its  consequences  are 
to  be  risked  and  submitted  to  in  consideration  of  the  conservation 
of  public  convenience  to  which  they  are  necessarily  incident — ^the 
business  being  a  legitimate  one,  in  other  words,  though  involving 
peril  to  others,  its  prosecution  with  the  care  that  a  man  of  prudence 
would  exercise  in  view  of  its  character  would  not  entail  liability 
for  injuries  which  may  result  notwithstanding  the  exercise  of  such 
due  care.  The  operation  of  a  railway  is  attended  with  danger 
to  the  people  which  cannot  always  be  guarded  against ;  but,  being 
a  legitimate  business,  and  conducive  to  the  convenience  of  the 
public,  its  operation  is  not  wrongful ;  it  is  not  a  nuisance.  But 
if  a  railway  were  constructed  and  maintained  and  operated  for  no 
good  purpose,  and  subserved  no  proper  end,  it  would  be  a  nuisance, 
and  its  operators  would  be  liable  even  for  injuries  unavoidably 
inflicted  in  its  operation.  And  so — ^to  take  an  example  from  our 
own  decisions — the  driving  of  cattle  through  a  frequented  thor- 
oughfare may  be  attended  with  more  or  less  danger  to  persons 
using  it,  but  their  owner  has  a  right  to  drive  them  there  in  the 
prosecution  of  his  business  if  he  exercise  due  care  to  avoid  injury 
to  others,  and  exercising  that  care  he  will  not  be  responsible  if 
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injury  results  notwithstanding  on  the  principle  that  "  for  the  con- 
venience of  mankind  in  carrying  on  the  affairs  of  life,  people^  as 
they  go  along  public  roads,  must  expect  or  put  up  with  such  mis- 
chief as  reasonable  care  on  the  part  of  others  cannot  avoid." 
Matson  v,  Maupin  dk  Co.,  75  Ala.  321,  315.  But  if  a  man,  with- 
out occasion  therefor,  turn  vicious  animals  into  the  street,  or  neg- 
ligently allow  them  to  be  in  a  street,  and  injury  results,  he  will 
be  liable,  though  he  be  guilty  of  no  wrong  or  negligence  while  they 
are  in  the  street.  And  the  reason  is  plain,  and  the  same  in  both 
the  instances  given:  The  presence  of  the  dangerous  thing  is  not 
justified  by  any  consideration  of  public  good  or  convenience;  its 
being  there  is  itself  a  wrong.  And  so  it  is,  and  for  the  same  rea- 
son, with  lines  of  telephone  wire.  The  only  justification  for  their 
being  carried  into  a  building  and  maintained  there  is  the  tele- 
phone service  thus  supplied  by  means  of  them.  If  they  are  put 
there  not  for  that  purpose,  but  for  the  mere  convenience  of  the 
telephone  company,  and  allowed  to  be  in  such  condition  as  that 
persons  and  property  in  the  building  are  liable  to  be  injured  by 
lightning  gathered  and  brought  into  the  building  by  them  and 
there  discharged,  their  mere  presence  is  a  wrong.  So,  when  they 
were  originally  carried  into  the  building,  and  equipped  and  main- 
tained to  supply  the  service  to  the  owner,  but  at  his  instance  the 
service  has  been  discontinued  and  the  instruments  removed,  and 
the  company,  instead  of  then  removing  the  wires,  merely  cuts 
them  loose  from  the  instrument,  twists  their  ends  together,  and 
leaves  them  thus  dangling  in  the  building,  so  that  atmospheric 
electricity  striking  them  anywhere  along  their  course  on  the  out- 
side will  be  inducted  into  the  building,  and  there  discharged  to 
the  peril  of  persons  and  property,  this  is  an  unpalliated  wrong  on 
the  part  of  the  company.  It  is  the  creation  and  maintenance  of 
a  dangerous  situation  without  that  warranting  occasion  for  it 
which  may  exist  when  the  wires  are  in  use — ^without  any  occasion 
whatever,  in  fact ;  and  the  company  is  liable  in  damages  for  what- 
ever injuries  may  result  to  persons  and  property  rightfully  on  the 
premises. 
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The  facts  averred  in.  the  sixth  count  of  the  complaint  bring  the 
case  at  bar  within  the  category  last  stated.  The  defendant  had 
strung  its  wires  for  a  mile  or  more  to  and  into  the  storehouse  of 
one  Thomas,  and  had  there  attached  them  to  a  telephone  instru- 
ment for  the  purpose  of  supplying  him  with  its  telephonic  ser- 
vice, had  supplied  him  for  a  time  and  until  he  ina4e  known  to 
them  that  he  did  not  desire  the  service  longer,  and  requested  the 
company  to  take  out  its  instrument.  This  the  company  at  once 
did,  but  against  the  suggestion,  not  to  say  protest,  of  Thomas,  the 
defendant  failed  to  take  its  wires  out  of  the  house,  but,  cutting 
them  loose  from  the  instrument,  twisted  their  ends  together,  and 
left  them  hanging  in  the  store.  A  mercantile  business  was  being 
carried  on  in  the  place,  and,  of  course,  the  public  were  invited,  and 
were  expected,  and  had  the  right  to  be  in  there  to  make  purchases 
of  Thomas'  wares.  In  view  of  the  known  capacity  of  these  wires 
to  collect  and  carry  dangerous  currents  of  atmospheric  electricity 
into  the  store  and  there  discharge  them,  to  the  deadly  peril  of  per- 
sons in  there  at  the  time,  and  in  view  of  the  total  absence  of  any 
occasion  for  the  wires  to  be  left  there  at  all,  there  can,  in  our 
opinion,  be  no  doubt  that  the  company  owed  a  plain  duty  not  only 
to  Thomas,  but  also  to  his  customers,  to  remove  the  wires,  and 
thereby  to  obviate  this  peril  to  him  and  to  them.  Nos  was  there 
any  excuse  or  palliation  for  its  failure  to  perform  this  duty..  Its 
remission  of  it  was  a  positive  wrong,  committed  by-  defendant's 
servant  who  removed  the  telephone  asid  twisted  up  and  left  the 
wires.  'No  man  of  ordinary  care  and  prudence  would  have  so 
acted.  There  is  not  room  for  two  reasonable  conclusions  as  to 
the  character  of  the  act  in  respect  of  negligence  vel  non.  It  was 
negligence  per  se,  and  to  be  so  declared  as  matter  of  law.  The 
sixth  count  of  the  complaint,  therefore,  though  it  does  not  in  terms 
characterize  this  failure  of  plain  duty  on  the  part  of  the  defendant 
as  negligence,  avers  facts  which  constitute  negligence.  The  duty 
was  owed  to  the  plaintiff  on  its  averments.  The  negligence  of  it 
resulting  in  her  injury  is  actionable  by  her.  The  negligence  is 
alleged,  and  also  her  injury  in  consequence  of  it.     The  count  suffi* 
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ciently  stated  a  cause  of  action.  The  demurrer  to  it  was  properly 
overruled. 

The  averments  of  this  count  showing  defendant's  said  duty, 
that  it  was  a  duty  which  defendant  owed  the  plaintiff,  and  defend- 
ant's neglect  to  perform,  were,  considering  the  evidence  adduced 
in  connection  with  the  facts  to  which  we  have  adverted  as  being 
within  the  common  knowledge  of  the  court  and  jury,  proved  be- 
yond controversy  and  adverse  inference.  So  far  as  count  4 
differed  from  count  6  in  its  averments,  the  proof  failed  to  estab- 
lish count  4,  but  did  without  conflict  establish  count  6;  so  that 
upon  these  points  of  difference — ^which  were  as  to  the  number  of 
wires  running  into  the  store  and  the  occasion  of  plaintiff  being 
there — ^the  plaintiff  was  entitled  to  the  affirmative  charge  under 
count  6,  and  it  follows  that,  if  the  court  erred  in  overruling  the 
demurrer  to  count  4,  the  error  was  without  injury  to  the  defendant 

The  demurrers  to  plea  2  were  properly  sustained.  The  defend- 
ant owed  the  duty  to  remove  the  wires  not  only  to  Thomas,  but  to 
Thomas'  customers  as  well,  and  his  mere  consent  that  they  might 
be  left  there  was  no  defense  to  plaintiff's  action. 

It  being  defendant's  duty  to  remove  the  wires,  it  is  no  defense 
to  this  action,  sounding  in  damages  for  injuries  resulting  from 
their  being  n^ligently  allowed  to  remain  there,  that  defendant 
did  all  that  could  be  done  to  obviate  the  danger  of  their  being 
there.  The  court,  therefore,  did  not  err  in  sustaining  demurrers 
to  pleas  4  and  5. 

The  duty  to  the  plaintiff  being  alleged  and  proved,  as  also  defend- 
ant's failure  to  perform  that  duty,  and  the  proof  being  without  con- 
flict, the  only  question  for  the  jury,  assuming  that  they  believed  the 
evidence  as  to  the  wires  being  left  in  the  store  under  the  circum- 
stances detailed  before  them,  was  whether  these  wires  inducted 
atmospheric  electricity  into  the  store  and  discharged  the  current 
upon  the  person  of  the  plaintiff,  and  whether  she  was  injured 
thereby.  To  say  the  least,  the  evidence  was  overwhelming,  thou^ 
not  perhaps  to  the  exclusion  of  all  ground  for  a  contrary  inference, 
to  the  establishment  of  the  injury  and  of  the  causal  connection 
between  the  wrong  and  it.     It  follows  that  the  court  properly  re- 
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fused  to  give  the  general  affirmative  charge,  and  the  affirmative 
charge  on  count  6  for  the  defendant.  For  reasons  given  herein- 
before in  connection  with  what  is  said  last  above,  the  refusal  of 
the  affirmative  charge  on  count  4  involved  no  injury  to  the  de- 
fendant. 

Having,  as  above  declared,  reached  the  conclusion  that  the  plain- 
tiff was  entitled  to  the  affirmative  charge  on  the  question  of  negli- 
gence, it  is  unnecessary  to  discuss  the  refusals  of  the  court  to  give 
charges  4,  5,  6  and  7. 

We  find  no  ground  for  reversing  the  judgment  in  the  record,  and 
it  is  affirmed. 


Phoeovix  Light  &  Fuel  Co.  v.  Bennett. 

Arizona;  Supreme  Court, 

1.  Loss  BT  FIBB  occasioned  BY  LIGHTNING  ENTEBING  A  HOUSE  OVBB  AN  ELEC- 

TBic  LIGHT  WISE. — ^An  electric  light  company  is  not  liable  for  a  failure 
to  insulate  wires  against  electricity  having  its  origin  in  the  clouds  or 
atmosphere.  Although  an  electric  lighting  corporation  is  bound  to  exer- 
cise the  highest  degree  of  skill  and  care  for  the  protection  of  life  and 
property,  its  duty  does  not  extend  so  far  as  to  require  insulation  of  its 
wires  in  a  manner  to  protect  against  injurious  consequences  of  a  lightning 
stroke.  Such  consequences  are  by  law  ascribed  to  inevitable  misfortune, 
or  to  ''  the  act  of  Gk>d/'  and  leaves  the  harm  resulting  from  them  to  be 
borne  by  him  upon  whom  it  falls. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff. 
Decided  October  31,  1903 ;  reported  74  Pac  48. 

Chalmers  A  WiUcmson  and  Hemdon  &  Norris,  for  appellant. 

Alfred  Franklin  and  A.  C.  Baker,  for  appellee. 

Opinion  by  Davis,  J. : 

This  is  an  appeal  by  the  defendant  company  from  a  judgment 
rendered  against  it  in  an  action  for  damages  for  alleged  negli- 
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gence,  which,  it  was  claimed,  resulted  in  the  destruction  of  the 
plaintifPs  property.  The  complaint  upon  which  the  action  was 
founded,  after  stating  the  residence  of  the  parties  and  the  corpo- 
rate character  of  the  defendant,  alleged,  ^'  that,  at  all  the  times 
hereinafter  mentioned,  defendant  was  engaged  in  the  business 
of  supplying  electricity,  by  virtue  of  a  public  franchise,  to  its 
certain  consumers  and  patrons  in  and  near  the  city  of  Phoenix, 
and  of  wiring  and  equipping  the  houses  and  buildings  of  its  said 
patrons  and  consumers  for  the  purposes  of  lighting  such  houses 
with  electricity;  that  on  or  about  the  Ist  day  of  April,  1899,  the 
defendant,  in  changing  the  wires  in  the  house  of  plaintiff  on  ]!Torth 
Second  avenue,  near  the  city  of  Phoenix,  negligently,  wrongfully, 
and  willfully  caused  the  wire  conducting  electricity  from  its 
plant  to  plaintiff's  house  to  be  placed  through  the  window  case- 
ment of  plaintiff's  said  house,  without  insulating  the  same  in 
any  manner  whatsoever;  that  wholly  by  reason  of  said  negligent 
placing  of  said  wires  as  aforesaid,  and  without  any  knowledge, 
consent,  or  fault  of  plaintiff,  said  wire  became  charged  with  elec- 
tricity on  or  about  the  18th  day  of  July,  1899,  and  set  fire  to  and 
wholly  destroyed  plaintiff's  said  house,  and  furniture  and  effects 
of  plaintiff  therein,  being  of  the  value  of  five  thousand  dollars,  to 
plaintiff's  damage  in  the  sum  of  five  thousand  dollars ;  that,  at  all 
the  times  herein  mentioned,  plaintiff  was  a  purchaser  and  con- 
sumer, for  hire,  of  the  electricity  furnished  by  defendant."  A 
motion  to  require  the  plaintiff  to  make  his  complaint  more  defi- 
nite and  certain,  by  stating  how  and  whence  ''  said  wire  became 
charged  with  electricity,"  was  denied,  and  a  demurrer  to  the  suffi- 
ciency of  the  complaint  was  overruled.  The  further  answer  of  the 
defendant  was  a  general  denial  of  the  allegations  of  the  complaint, 
and  upon  the  issues  thus  made  the  case  was  tried  before  the  court 
and  a  jury,  resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $3,404.50. 

The  evidence  adduced  on  the  trial  showed  the  following  facts: 
That  the  house  of  plaintiff  at  Phoenix,  Ariz.,  was  occupied  by 
himself  and  family  as  a  residence.  It  was  an  ordinary  story  and 
a  half  brick  house,  which  he  had  built  during  the  latter  part  of 
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the  year  1896.  At  the  time  the  house  was  built^  it  had  been  wired 
for  the  purpose  of  electric  lighting  by  persons  not  connected  with 
the  defendant.  That  the  first  attachment  with  the  defendant's 
plant  was  made  at  the  front  of  the  house,  the  wires  entering 
through  an  upper  window.  The  wiring  remained  in  that  condi- 
tion for  about  two  years.  In  the  spring  of  1899  the  defendant 
changed  its  pole  line  to  the  alley  back  of  the  house,  and  then  the 
wires  connecting  the  defendant's  plant  with  the  plaintiff's  house 
were  changed  to  the  back  part  of  the  house.  The  defendant 
placed  its  wires  through  the  casement  of  a  garret  window  at  the 
rear  end  of  the  house  in  making  the  new  connection.  This  change 
was  without  the  knowledge  of  the  plaintiff  until  some  time  after 
it  had  been  made,  but  it  appears  never  met  with  any  protest  from 
him.  On  the  18th  day  of  July,  1899,  about  9  o'clock  in  the  evening, 
the  house  was  burned,  together  with  a  large  part  of  its  contents. 
A  thunderstorm  had  been  prevailing  on  that  evening.  The  plain- 
tiff was  just  going  to  bed,  when  he  noticed  a  glimmer  on  the  stair- 
way. He  ran  upstairs,  and  saw  that  there  was  a  fire  in  the  window 
casement  on  the  south  side  of  the  window,  which  he  made  ineffect- 
ual efforts  to  extinguish.  About  two  hours  before  this  the  electric 
lights  were  on  in  the  plaintiff's  house,  and  he  was  reading  by  the 
same.  Suddenly  the  lights  went  out — "  just  popped  off."  The 
plaintiff  went  upstairs,  examined  the  wires  in  the  part  of  the 
house  where  the  connection  had  been  made  by  the  defendant,  and 
examined  the  entrance  of  the  wire  into  the  house  to  see  if  it  had 
come  apart.  He  observed  the  condition  of  the  wire  at  that  point, 
and  the  insulation.  He  found  the  wires  connected.  The  junction 
with  the  house  wiring  was  on  the  inside  of  the  upper  story.  This 
part  of  the  house  was  not  completely  floored.  The  wires  entered 
the  house  through  augur  holes  in  the  window  casement.  There 
were  no  crockery  tubes  or  clay  bushing  where  the  wire  penetrated 
the  casement.  In  the  unfloored  space  between  the  casement 
and  the  point  at  which  it  passed  under  the  floor,  there  was 
2  or  3  feet  of  slack  in  the  wire.  Plaintiff  could  not  see  that  which 
passed  through  the  casement,  but  such  wire  as  was  visible  to  him 
was  in  a  damaged  condition.  It  was  frayed,  and  the  insulation  was 
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loose  upon  it.  It  was  not  held  ti^t  at  the  point  of  entrance.  It 
was  an  old  wire^  and  had  been  in  that  condition  from  the  time 
it  was  put  there.  Plaintiff  had  previously  noticed  this  wire,  and 
the  loose  way  in  which  it  was  fixed  up,  but  never  so  closely  as  on 
this  occasion.  There  were  porcelain  spools  on  the  eaves  of  the  house, 
from  which  the  wires  ran  into  the  window,  and  similar  insulators 
along  the  garret  joists  on  the  inside.  There  was  no  fuse  box  at 
the  window.  The  plaintiff  used  lamplight  after  the  electric  li^ts 
went  out,  and  resumed  his  reading  downstairs.  When  he  first 
saw  the  fire  it  was  in  the  window  casement,  immediately  sur- 
rounding the  wires.  The  blaze  was  2  1-2  feet  in  length,  about 
4  to  6  inches  above  the  wires,  and  some  distance  below.  The  plain- 
tiff was  at  the  time  hiring  the  use  of  electricity  from  the  defendant 
for  lighting  purposes.  On  the  morning  after  the  fire  the  em- 
ployees of  the  defendant  took  down  the  wires  in  the  vicinity  of 
the  plaintiff's  house,  and  found  them  to  be  in  fairly  good  condi- 
tion, except  that  they  were  burned  for  a  distance  of  12  or  14  feet 
from  the  building.  The  transformer,  near  by,  which  controlled 
the  current  to  the  plaintiff's  house,  was  found  to  be  uninjured. 
The  usual  and  ordinary  strength  of  this  current  was  104  volts. 
Evidence  was  introduced  as  to  the  value  of  the  property.  A  num- 
ber of  witnesses  also  testified  as  to  the  condition  of  the  night; 
that  a  severe  electrical  storm  was  raging,  during  which  there  was 
a  peculiarly  bright  flash  of  lightning,  followed  by  a  heavy  clap 
of  thunder,  shortly  after  which  they  noticed  fire  coming  from  the 
roof  of  plaintiff's  house.  There  was  expert  testimony  to  the  effect 
that  electric  light  companies  make  no  attempt  to  insulate  their 
wires  against  li^tning,  and  that  it  is  not  practicable  to  do  so. 

Numerous  errors  were  assigned  by  the  appellant,  but  those 
which  we  consider  to  be  fully  determinative  of  this  appeal  are 
predicated  upon  the  instructions  which  were  given  to  the  jury. 
The  gravamen  of  the  complaint  in  this  case  was  the  defendant's 
failure  to  properly  insulate  the  wire  which  it  "  placed  through  the 
window  casement  of  plaintiff's  house."  The  peculiar  facts  of  the 
case  afforded  an  unusual  opportunity  for  theorizing  upon  the  cause 
of  this  fire.      It  was  a  theory  of  the  plaintiff  that  the  rain  blown 
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in  at  the  augur  holes  of  the  window  casement  had  wetted  the  wood 
work  and  wires,  creating  what  is  technically  termed  a  *^  short  cir- 
cuit/' and  setting  fire  to  the  woodworL  The  evidence  cannot  be 
said  to  sustain  this  theory,  however,  except  upon  the  assumption 
that  the  voltage  was  greater  than  that  of  the  ordinary  current 
which  passed  over  these  wires  from  the  defendant's  plant  for  his 
lighting  purposes.  But  the  plaintiff  contends  that  it  was  equally 
the  duty  of  the  defendant  to  so  insulate  these  wires  as  to  protect 
against  an  electrical  current  which  might  have  been  induced  from 
the  clouds  or  atmosphere.  Upon  this  latter  proposition,  sharp 
issue  was  made  at  the  trial;  the  position  of  the  defendant  being 
that  it  was  only  required  to  install  and  maintain  its  wires  for 
safely  carrying  the  current  from  its  plant  for  the  lifting  of  the 
plaintiff's  house,  and  that  the  plaintiff  must  prove  that  his  loss 
was  occasioned  by  the  electric  current  which  passed  from  defend- 
ant's plant,  through  said  wires,  into  his  house.  The  instructions 
of  the  court  upon  this  point  are  complained  of  as  being  conflicting 
and  erroneous.  From  the  charge  which  was  given,  we  quote  the 
following : 

"The  court  instructs  you  that  it  does  not  make  any  difference  where  this 
electricity  came  from.  If  the  electricity  came  in  and  caused  the  fire  hy 
reason  of  something  about  these  wires,  and  you  find  that  the  defendant  was 
negligent  in  putting  in  these  wires  and  maintaining  them,  and  that  such 
negligence  caused  the  fire,  it  doesn't  make  any  difference  where  the  electricity 
comes  from.  But  on  the  other  hand,  I  also  charge  you  that  if  the  wires  were 
sufficient  to  maintain  the  current  of  electricity  from  the  plant  of  defendant, 
and  such  current  as  could  be  reasonably  expected  to  come  in  through  those 
wires  to  light  the  house,  then  the  defendant  is  not  responsible  by  reason  of 
any  increased  voltage  on  those  wires  that  might  come  from  a  stroke  of  light- 
ning, provided  the  wires  were  reasonably  placed  so  as  to  carry  the  current 
that  was  used  in  lighting  the  house.  The  jury  are  instructed  that  defendant 
is  required  to  insulate  its  wires  so  as  to  protect  property  through  which  said 
wires  pass,  against  danger  which  may  arise  from  a  current  of  electricity 
generated  by  defendant's  plant,  and  passing  through  said  wires,  and  not  from 
a  current  generated  elsewhere  and  from  other  agencies,  unless  such  other 
agencies  were  with  the  consent  of  defendant.' 


fi 


It  appears  from  the  record  that  at  the  conclusion  of  the  evidence 
the  parties  consented  that  the  court  should  deliver  its  charge  to 
the  jury  after  the  argument,  but  that  the  instructions  requested 
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by  the  respective  parties  were  settled  by  the  court  in  advance,  so 
that  they  could  be  used  in  the  argument.  That  the  trial  judge 
marked  as  ^^  Qiven/'  and  appended  his  name  in  the  manner  re- 
quired by  statute  to,  the  following  instruction,  which  had  been 
requested  by  the  defendant :  "  You  are  further  instructed  that  if, 
in  weighing  the  testimony  in  this  case,  you  are  unable  to  decide 
therefrom  whether  the  fire  was  caused  from  the  electric  current 
generated  by  defendant's  plant  through  said  wires,  or  from  light- 
ning either  passing  through  said  wires,  or  striking  the  house 
directly,  and  in  another  part  of  the  house  than  through  the  wires, 
that  you  should  find  your  verdict  for  the  defendant.  It  is  the 
duty  of  the  plaintiff,  by  a  preponderance,  to  prove  that  the  loss 
was  occasioned  by  the  electric  current  passing  from  defendant's 
plant  through  said  wires  into  the  house,  and  this  proof  must  be 
made  by  a  preponderance  of  the  evidence ;  and,  if  plaintiff  fails 
to  make  this  proof,  your  verdict  should  be  for  the  defendant.** 
Counsel  for  the  defendant  made  use  of  this  instruction  in  their 
argument  of  the  case,  and  discussed  the  same  before  the  jury.  On 
the  completion  of  the  argument,  the  court  delivered  its  charge  to 
the  jury,  and,  in  so  doing,  modified  this  particular  instruction  by 
adding  thereto  and  giving  in  connection  therewith  the  words, 
'^  Except  as  I  have  said  before,  it  does  not  make  any  difference 
where  the  power  came  from — ^whether  of  clouds  and  electricity,  or 
from  the  plant."  Considering  the  very  slight  foundation  in  the 
evidence  for  the  claim  that  any  current  was  on  these  wires  from 
the  defendant's  plant  at  the  time  of  the  fire,  it  is  readily  apparent 
how  prejudicial  might  have  been  this  modification  after  the  argu- 
ment was  closed.  But  we  think  that  the  chief  vice  of  the  court's 
charge  was  in  the  submission  to  the  jury,  in  this  case,  of  any 
question  as  to  the  defendant's  liability  for  a  failure  to  insulate 
these  wires  against  electricity  having  its  origin  in  the  clouds  or 
atmosphere.  An  essential  ingredient  to  any  conception  of  n^li- 
gence  is  that  it  involves  the  violation  of  some  legal  duty  which 
one  person  owes  another — a  duty  to  take  care  for  the  safety  of  the 
person  or  property  of  the  other.  This  duty  may  be  assumed  by 
contract,  or  it  may  be  imposed  by  implication  of  law.    Where  a 
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person^  proceeding  in  a  lawful  business,  exercises  reasonable  care^ 
the  law  does  not  make  him  an  insurer  against  those  consequences 
of  his  actions,  which  reasonable  care  and  foresight  could  not  have 
prevented.  The  law  justly  ascribes  such  consequences  to  inevitable 
misfortune  or  to  "  the  act  of  God,"  and  leaves  the  harm  resulting 
from  them  to  be  borne  by  him  upon  whom  it  falls.  1  Thomp. 
Neg.  (2d  Ed.),  sec.  14.  In  the  conduct  of  an  electric  lighting 
business,  the  defendant  was  engaged  in  handling  a  most  dangerous 
agency,  and,  in  the  generation  and  distribution  of  electricity  from 
its  plant  to  its  patrons,  was  unquestionably  bound  to  exercise  the 
highest  degree  of  skill  and  care  for  the  protection  of  life  and  prop- 
erty. The  duty  thus  imposed  clearly  required  that  the  wires 
which  the  defendant  "placed  through  the  window  casement  of 
plaintiff's  house  "  would  be  suflBciently  insulated  to  protect  said 
house  against  injury  from  any  current  carried  on  them  from  the 
defendant's  plant.  This  duty  did  not,  however,  extend  so  far  as  to 
require  the  insulation  of  these  wires  in  a  manner  to  protect  against 
injurious  consequences  of  a  lightning  stroke,  for  the  evidence 
shows  that  it  was  not  practicable  to  insulate  them  against  light- 
ning, and  there  is  nothing  in  the  record  which  indicates  any  as- 
sumed or  implied  obligation  of  this  character.  And  what  we  have 
here  said  as  to  lightning  must,  it  seems  to  us,  under  the  facts  of 
this  case,  be  equally  applicable  to  any  induced  current  of  electric- 
ity having  its  origin  in  the  clouds  or  atmosphere,  because  there  is 
absolutely  nothing  in  the  evidence  from  which  the  strength  of 
such  a  current  could  be  estimated.  While  the  learned  trial  judge, 
in  other  portions  of  his  charge,  apparently  intended  to  so  declare 
the  law  as  to  relieve  the  defendant  from  liability  for  the  conse- 
quences of  a  current  of  greater  voltage  than  that  which  would  be 
carried  on  these  wires  for  the  lifting  of  the  plaintiff's  house,  if 
the  wires  were  sufficiently  installed  and  insulated  for  the  latter 
purpose,  we  feel  that,  in  submitting  to  the  consideration  of  the 
jury  in  this  case  any  question  of  negligence  based  upon  the  de- 
fendant's failure  to  insulate  against  a  foreign  current  of  elec- 
tricity, he  was  inviting  them  into  the  realm  of  speculation,  in 
which  conjecture,  and  not  evidence,  must  guide  them,  and  that  the 
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jury  may  readily  have  been  misled  thereby ^  to  the  prejudice  of 
the  defendant. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed,  and 
the  case  remanded  to  the  District  Court  for  a  new  triaL 

Sloak  and  Doan,  JJ.,  concur. 


CXTMBBBLAND  TeLEOBAPH  &  TELEPHONE  Co.  V.  MaBTIN'S  Adm'b. 

Kentucky;  Court  of  Appeala. 

1.  Death  caused  bt  uohtnino  pasbiitg  oveb  telephone  wibb;  duty  to  pbd- 
TBOT  UCKN8KES. — ^The  appellant's  intestate  took  refuge  from  the  rain 
under  the  porch  of  a  store  building.  The  decedent  did  not  enter  the 
store  but  sat  upon  a  drj  goods  box  upon  the  porch  with  his  back  against 
the  grating  over  the  window.  A  telephone  wire  ran  over  the  roof  of 
the  porch  and  within  two  or  three  inches  of  it.  Lightning  struck  one 
of  the  appellant's  telephone  poles  near  the  store  and  was  conducted  by 
the  wire  to  the  porch,  part  of  it  passing  to  the  iron  roof,  and  from  the 
iron  roof  to  the  grating  and  thence  through  the  body  of  the  decedent 
to  the  ground,  killing  him  instantly.  It  appeared  that  the  wire  was 
negligently  attached  to  the  building,  but  it  was  held  that  since  the  de- 
cedent was  a  bare  licensee,  having  no  business  upon  the  porch  except  to 
get  out  of  the  rain,  the  appellee  was  under  no  obligation  to  such  decedent 
to  properly  maintain  the  wire,  whatever  its  responsibility  might  have 
been  had  the  injury  been  occasioned  to  the  owner  of  the  building. 

Appeal  by  defendant  from  judgment  for  the  plaintiff.    Decided 
October  28,  1903 ;  reported  76  S.  W.  394. 

Wm.  L.  Qranberry,  Humphrey,  Burnett  <6  Humphrey,  and  J. 
W.  Alcorn,  for  appellant. 

R.  C.  Warren  and  W.  G.  Welch,  for  appellee. 

Opinion  by  Hobson,  J. : 

Appellee  filed  this  action  to  recover  of  appellant  for  the  death 
of  his  intestate,  Walter  Martin,  a  young  man  26  years  old,  charg- 
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ing  that  his  death  was  caused  by  the  negligence  of  appellant.  He 
recovered  judgment  for  $5,000.  The  only  question  vre  deem  it 
necessary  to  consider  on  the  appeal  is  whether  the  facts  shown  on 
the  trial  warranted  a  recovery.  These  facts  are  as  follows:  On 
May  18, 1901,  a  dark  cloud  came  up  at  Roland,  Ky.  The  deceased, 
in  company  with  another  young  man  and  some  boys,  took  refuge 
from  the  rain  under  the  porch  of  a  store  building.  Part  of  the 
boys  entered  the  store,  but  the  deceased  remained  on  the  porch, 
sitting  on  a  goods  box,  with  his  back  against  the  grating  over  the 
window.  This  grating  ran  up  near  the  roof,  and  consisted  of  metal 
rods.  A  telephone  wire  belonging  to  appellant,  as  found  by  the 
jury,  ran  over  the  roof  of  this  porch  and  within  two  or  three 
inches  of  it.  The  roof  was  of  metal  and  wet.  Lightning  struck 
one  of  the  telephone  poles  about  600  yards  from  the  porch,  and, 
after  shattering  that  pole  and  several  on  either  side  of  it,  was  con- 
ducted by  the  wire  to  the  porch,  where  it  left  the  wire  for  the  iron 
roof,  or  part  of  it  did,  and  passed  from  the  iron  roof  to  the  grating, 
and  thence  through  the  body  of  the  deceased  to  the  ground,  killing 
him  instantly.  There  was  sufficient  evidence  of  negligence  in  the 
way  the  wire  was  attached  to  the  house  to  go  to  the  jury  if  the  de- 
fendant owed  any  duty  to  the  deceased,  or  if  his  death  was  the 
proximate  result  of  its  negligence.  The  wire  had  been  placed  thus 
on  the  building  in  the  year  1899,  and  there  had  been  some  com- 
plaint then  by  the  owner  about  it,  and  there  had  been  a  promise 
to  remove  it  by  the  person  who  put  it  there ;  and  there  was  some 
complaint  also  in  the  year  1900,  but  for  some  months  before  the 
injury  nothing  appears  to  have  been  said  about  it.  Appellant  did 
not  put  the  wire  there,  but  found  it  on  the  house  when  it  took 
charge,  but  there  was  evidence  of  notice  by  the  owner  that  the  wire 
should  be  removed  after  this.  There  was  some  conflict  in  the  evi- 
dence, but  this  is  as  strong  a  statement  of  the  facts  as  the  proof 
for  appellee  warrants.  In  Pittsburg,  etc.,  R.  R.  Co,  v.  Bingham, 
29  Ohio  St.  364,  the  deceased,  being  out  of  employment,  went  to 
the  passenger  station  of  the  railway  for  pastime  and  as  a  place  of 
safety  during  a  storm.  The  house  was  negligently  constructed, 
and  by  reason  of  this  negligence  fell  during  the  storm,  killing  the 
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deceased.  The  action  was  brought  to  recover  for  his  death.  The 
court,  after  pointing  out  that  actionable  negligence  eixsts  only 
where  he  whose  acts  causes  the  injury  owes  to  the  injured  party  a 
duty,  and  referring  to  many  cases  applying  this  principle,  held 
that  the  plaintiff  could  not  recover.  It  said :  "  It  is  doubtless 
true  that  a  railroad  company,  by  erecting  station  houses  and  open- 
ing them  to  the  public,  impliedly  licenses  all  persons  to  enter.  But 
it  is  equally  true  that  such  license  is  revocable  at  the  pleasure  of 
the  company  as  to  all  persons  who  are  not  there  on  business  con- 
nected with  the  road,  or  with  its  servants  or  agents.  An  implied 
license  to  enter  a  depot  creates  no  additional  duty  upon  the  part 
of  the  company  as  respects  l^e  safety  of  the  building  entered.  Its 
only  effect  is  to  make  that  lawful  which,  without  it,  would  be  un- 
lawful. Wood  V.  LeadhUter,  13  M.  &  W.  838.  It  is  a  waiver  or 
relinquishment  of  the  right  to  treat  him  who  has  entered  as  a 
trespasser."  In  Lary  v.  Cleveland^  etc.,  R.  B.  Co.,  78  Ind.  323, 
41  Am.  Bep.  572,  some  boys  took  refuge  in  an  old  frei^t  house 
in  a  storm,  and  one  of  them  was  injured  by  the  falling  of  part  of 
4lie  house.  The  court,  after  showing  that  the  railroad  company 
owed  him  no  duty,  applied  the  principle  that,  where  there  is  no 
duty  to  the  person  injured,  there  is  no  actionable  negligence.  In 
Severy  v.  NicJcerson,  120  Mass.  306,  21  Am,  Rep.  514,  a  long- 
shoreman, after  loading  ice  on  a  vessel,  went  on  it  after  finishing 
his  work  merely  to  gratify  his  curiosity,  and  while  there  fell  down 
an  open  hatchway,  negligently  left  open,  and  broke  his  leg.  It 
was  held  that  the  owner  of  the  vessel  owed  him  no  duty,  and  that 
he  assumed  all  the  risks  of  the  place.  The  court  said :  "  The  dis- 
tinction which  exists  between  the  obligation  which  is  due  by  the 
owners  of  premises  to  a  mere  licensee,  who  enters  thereon  without 
any  enticement  or  inducement,  and  one  who  enters  upon  lawful 
business  by  the  invitation,  either  expressed  or  implied,  of  the  pro- 
prietor,  is  well  settled.  The  former  enters  at  his  own  risk."  These 
decisions  are  in  accord  with  the  entire  current  of  authority,  both 
English  and  American.  Thus  in  1  Thompson  on  Negligence,  sec 
946,  it  is  said :  "  As  a  general  rule,  the  owner  of  private  grounds 
is  under  no  obligation  to  keep  them  in  a  safe  condition  for  the 
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benefit  of  trespassers,  intruders,  idlers,  bare  licensees,  or  others 
who  come  upon  them  not  by  an  invitation,  express  or  implied,  but 
for  their  own  purposes,  their  pleasure,  or  to  gratify  their  curiosity, 
however  innocent  or  laudable  their  purpose  may  be."  In  sections 
947-952  many  illustrations  of  this  principle  are  given.  Tothesame 
effect,  see  note  to  Godley  v.  Hagerty,  59  Am.  Dec.  736 ;  also  note 
to  Zoebisch  v.  Tarbell,  87  Am.  Dec  667;  Hart  v.  Cole,  (Mass.), 
81  K  E.  644, 16  L.  R  A.  557 ;  Sterger  v.  Van  Siclen  (N.  Y.),  30 
N.  E.  987,  16  L.  R  A.  640,  28  Am.  St.  Eep.  594.  If  it  be  con- 
ceded that  the  deceased  was  not  technically  a  trespasser,  but  a 
licensee,  still  he  was  a  bare  licensee.  He  had  no  business  at  the 
store.  He  went  under  the  porch  to  get  out  of  the  rain,  and  re- 
mained there  entirely  for  his  own  convenience.  Under  the  above 
authorities  the  owner  of  the  property  was  under  no  liability  to 
him  to  keep  it  safe.  If  the  telephone  company  had  owned  both 
the  building  and  the  wire,  it  would  not  have  been  under  any  respon- 
sibility to  the  deceased  for  his  injury,  although  he  was  under  its 
porch  by  its  implied  consent,  as  he  was  there  as  a  bare  licensee,  for 
his  own  convenience.  If  the  telephone  company  would  not  be 
responsible  if  it  owned  both  the  wire  and  the  building,  it  is  cer- 
tainly under  no  greater  responsibility  when  it  owned  only  the  wire. 
If  it  had  put  its  own  wire  negligently  on  its  own  building,  and 
thus  endangered  its  being  struck  by  lightning,  it  would  be  respon- 
sible to  those  it  invited  to  the  building  in  a  dangerous  condition, 
but  it  would  not  be  responsible  to  those  merely  using  it  for  their 
own  convenience  as  a  shelter  in  a  time  of  storm.  When  it  put  its 
wire  negligently  on  another  person^s  building,  and  was  negligent 
in  securing  it,  it  violated  its  duty  to  him,  but  it  violated  no  duty 
to  those  to  whom  neither  he  nor  it  were  under  any  obligation.  We 
therefore  conclude,  for  the  reasons  stated,  the  plaintiff  made  out 
no  cause  of  action  against  appellant.  This  conclusion  makes  it 
unnecessary  for  us  to  consider  the  other  questions  discussed. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
consistent  herewith. 
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Upon  Petition  fob  Rehbabino. 

• 

Opinion  by  Hobson,  J. : 

The  distinguished  counsel  for  appellee  concedes  in  the  petition 
for  rehearing  that  the  facts  of  the  case  are  fairly  stated  in  the 
opinion.  He  also  concedes  the  soundness  of  the  authorities  cited, 
and  that  if  the  telephone  company  had  owned  both  the  house  and 
the  wire  it  would  not  be  responsible  for  the  death  of  the  intestate. 
But  he  insists  that  it  does  not  follow  that  it  is  not  responsible  when 
it  owned  only  the  wire,  and  allowed  it  to  remain  on  the  building 
after  it  was  requested  by  the  owner  of  the  building  to  remove  it. 
No  authority  is  cited  by  the  learned  counsel  sustaining  his  con- 
tention, and  he  seems  to  misapprehend  the  legal  principle  upon 
which  the  opinion  rests.  This  is  that  there  can  be  no  negligence 
where  there  is  no  legal  duty.  In  1  Shearman  &  Eedfield  on  Negli- 
gence, sec.  8,  in  defining  negligence  it  is  said :  ^^  The  first  element 
of  our  definition  is  a  duty.  If  there  is  no  duty,  there  can  be  no 
negligence.  If  the  defendant  owes  a  duty,  but  does  not  owe  it  to 
the  plaintiff,  the  action  will  not  lie.  And  there  can  be  no  duty  to 
do  any  act  which  one  has  no  legal  right  to  do.  The  plaintiff  must 
state  and  prove  facts  sufficient  to  show  what  the  duty  is,  and  that 
the  defendant  owes  it  to  him."  See,  also,  to  same  effect,  Cooley  on 
Torts,  659,  660.  In  Bishop  on  Non-Contract  Law,  sec.  446,  the 
rule  is  thus  stated :  ^'  To  sustain  an  action  for  negligence,  the 
plaintiff  must  have  suffered  a  legal  injury  whereof  he  is  entitled 
to  complain.  Therefore,  however  great  the  defendant's  negligence, 
if  it  was  committed  without  violating  any  duty  which  he  owed 
either  directly  to  the  plaintiff,  or  to  the  public  in  a  matter  whereof 
he  had  the  right  to  avail  himself,  as  explained  in  the  earlier  chap- 
ters of  this  volume,  there  is  nothing  which  the  law  will  redress." 
He  who  handles  an  agency  which  is  of  itself  dangerous  to  human 
life  is  responsible  for  injuries  therefrom  not  caused  by  extraordi- 
nary natural  occurrences  or  the  interposition  of  strangers.  Thomas 
V.  Wincliester,  6  N.  Y.  397,  57  Am.  Dec.  455 ;  Norton  v.  Bewail, 
106  Mass.  143,  8  Am.  Rep.  298.  But  as  to  things  which  are  not 
of  themselves  essentially  instruments  of  danger  the  rule  is  differ- 
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enty  and  for  them  the  negligent  party  is  not  responsible  to  strangers. 
Loop  V,  Litchfield  J  42  N.  Y.  351,  1  Am.  Eep.  513 ;  Losee  v.  Clvie, 
51  N.  Y.  494,  10  Am.  Rep.  638 ;  BlaJcemore  v.  Railway  Co.,  8  El. 
&  Bl.  1035.  If  the  telephone  company  had  used  over  its  wires  a 
current  of  electricity  which  was  of  itself  dangerous  to  life,  a  differ- 
ent question  would  be  presented ;  but  the  electricity  which  killed 
the  intestate  came  from  the  clouds,  and  was  the  act  of  Gk)d.  The 
current  which  the  telephone  company  used  in  its  business  was 
harmless.  It  owed  the  intestate  no  duty  to  furnish  him  a  safe 
Inciter  from  the  rain.  When  he  used  the  porch  as  a  shelter,  he 
took  it  as  he  found  it.  The  wire  of  the  telephone  company  was  not 
in  or  of  itself  an  instrumentality  dangerous  to  human  life,  and 
there  was  no  duty  violated  to  the  public  in  a  matter  whereof  the 
intestate  had  the  right  to  avail  himself.  Section  969  of  Thompson 
on  Negligence  has  reference  to  defects  in  premises  which  are  in 
themselves  dangerous.  Section  807  refers  to  the  liability  of  the 
company  owning  the  wire  to  the  owner  of  the  house. 
Petition  overruled. 

Fire  caiued  liy  Hglitntag;  defeetlTe  wliias« — ^In  the  eaae  of  /oofctotk 
fo,  Wi8con9%n  Teleph.  Co.,  6  Am.  Electl.  Cas.  336,  88  Wis.  243,  60  N.  W.  430, 
it  appeared  that  the  defendant,  a  telephone  company,  in  erecting  its  lines, 
attached  a  wire  to  flag  staffs  upon  two  buildings,  on  elevated  ground,  one  of 
which  was  the  plaintiff's  bam.  The  defendant  subsequently  removed  part  of 
its  line,  but  left  the  wire  connecting  the  two  buildings,  and  extending  so  that 
an  end  of  it  lay  in  contact  with  the  roof  of  the  bam.  During  a  thunder 
storm  the  bam  was  burned,  and  the  flag  staff  upon  the  other  building  was 
shattered  by  lightning,  but  the  building  was  uninjured.  There  was  a  single 
stroke  of  lightning,  and  it  occurred  just  before  the  flre  broke  out.  There 
was  a  conflict  of  expert  evidence  as  to  the  probability  of  lightning  being 
conducted  over  the  wire  from  one  building  to  another.  The  court  held  that 
the  jury  was  warranted  in  flnding  that  the  fire  was  due  to  the  electricity 
conducted  over  the  wire,  and  that  the  defendant's  negligence  in  leaving  the 
wire  as  it  did  was  the  proximate  cause  of  plaintiff's  loss.  Tliough  the 
stroke  of  lightning  was  an  "act  of  God/*  that  fact  could  not  avail  the  de- 
fendant whose  negligence  had  directed  the  stroke  to  the  plaintiff's  bam. 

Where,  in  an  action  based  upon  the  destruction  of  a  storehouse  and  its 
contents  by  lightning,  it  was  charged  that  the  electric  current  was  conducted 
to  the  building  along  a  telegraph  wire  which  the  defendant  negligently 
allowed  to  come  in  contact  with  the  building,  it  was  held  that  the  question 
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whether  the  fire  was  due  to  the  negligence  of  the  telegraph  company,  or  was 
an  act  of  God,  was  properly  submitted  to  the  jury.  Miles  v.  Postal  Teleg. 
Cable  Co.,  7  Am.  Electl.  Cas.  696,  65  S.  C.  403,  33  8.  E.  493. 

Death  by  liehtalnc  ooaTeyed  oTer  telephone  wire. — It  is  the  duty 
of  a  telephone  company  in  contracting  to  place  and  maintain  its  instruments 
in  connection  with  its  wires  for  the  use  of  its  patrons  in  dwellings  and  other 
buildings,  to  so  place  such  instruments  and  erect  such  wires  as  to  cause  the 
least  possible  injury  to  persons  using  such  instruments  or  coming  in  contact 
with  such  wires.  If,  in  the  exercise  of  the  care  of  a  prudent  man  in  like  cir- 
oomstanoes,  a  telephone  company  has  reasonable  grounds  to  apprehend  that 
lightning  will  be  conducted  over  its  wires  to  and  into  a  house,  in  which  it 
has  placed  one  of  its  instruments,  and  there  do  injury  to  persons  or  property, 
and  there  are  known  and  approved  devices  for  arresting  or  diverting  such 
lightning  so  as  to  prevent  such  injury  therefrom,  then  it  is  the  duty  of  the 
company  to  exercise  due  care  in  selecting,  placing  and  maintaining  such 
known  and  approved  devices  as  are  reasonably  necessary  to  guard  against 
accidents  fairly  to  be  expected  to  occur  from  lightning  when  conducted  into 
a  house  over  telephone  wires.  Qriffith  v.  New  England  Teleph,  d  Teieg.  Co^ 
7  Am.  Electl.  Cas.  707,  72  Vt.  441,  48  Atl.  643.  In  this  case  there  was 
evidence  tending  to  show  that  the  decedent,  while  sitting  under  a  telephone 
instrument,  maintained  in  his  house  by  the  defendant  company  under  a 
contract  with  him,  was  killed  during  a  sudden  storm  by  a  portion  of  a 
diffused  bolt  of  lightning  carried  into  his  house  and  to  said  instrument  over 
the  defendiant's  wire,  and  that  the  portion  of  the  force  of  lightning  by  which 
he  was  so  killed  might  have  been  safely  conducted  to  earth  by  known  and 
approved  appliances,  and  that  such  appliances  were  not  provided  by  the  de- 
fendant. There  was,  therefore,  evidence  from  which  the  jury  might  find 
that  negligence  on  the  part  of  the  defendant  was  the  cause  of  the  decedent's 
death. 

In  the  case  of  Scheiber  v.  United  Teleph.  Co.,  153  Ind.  609,  65  N.  E.  742,  a 
complaint  alleging  injury  caused  by  lightning  conducted  into  a  storeroom 
by  the  defendant's  wires,  on  account  of  their  defective  condition,  and  that 
the  defect  was  due  to  the  removal  of  a  telephone  belonging  to  another  com- 
pany, the  predecessor  of  the  defendant,  and  not  showing  that  the  defendant 
created  the  dangerous  condition  or  had  any  opportunity  to  put  the  wires  in 
a  proper  condition  before  the  accident,  was  held  insufficient. 
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DEFECTIVE  WIRING  OF  BUILDINGS. 


MiLLEB  V.   OUEAT  ElECTEIC  LiGHT  &  PoWEB  Oo. 

Colorado^  Court  of  Appeals, 

1.  Death  bt  fibb  caused  by  defective  electhic  wibiito;  sufficiency  of 
COMPLAINT. — The  plaintiff's  son,  a  minor,  while  confined  in  a  county  jail 
was  killed  by  the  building  catching  fire  from  an  alleged  defect  in  the 
electric  wiring  thereof.  The  complaint  alleged  that  the  defendant  com- 
pany in  wiring  the  building  was  charged  with  the  duty  of  so  erecting 
such  wires  as  to  enable  the  passage  of  the  electric  current  over  the  same 
with  safety  to  the  occupants  of  the  buildings  and  to  the  buildings  them- 
selves; and  further  alleged  that  such  company  was  grossly  negligent  in 
performing  such  duty.  It  was  held  that  the  complaint  stated  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  electric  company. 

8.  LiABEUTT  OF  COUNTY  COMMI8SIONEB8. — ^A  statute  (Colo.  Gen.  Stats,  sec. 
1829),  making  it  the  duty  of  the  county  commissioners  to  personally 
examine  the  jail  and  the  management  thereof  during  each  session  of 
the  board,  and  to  correct  all  irregularities  and  improprieties  therein 
found,  imposes  no  obligation  upon  them  individually  to  protect  the  lives 
of  the  inmates  of  the  jail,  and  a  failure  of  such  commissioners  to  prop- 
erly inspect  the  electric  wiring  of  the  jail  by  reason  of  which  the  jail 
caught  fire  and  burned,  causing  the  death  of  the  plaintifTs  intestate, 
affords  no  cause  of  action  for  such  death  against  the  commissioners  in 
their  individual  capacities. 

Error  by  plaintiff  from  judgment  sustaining  demurrers  to  com- 
plaint.   Decided  October  13,  1902 ;  reported  70  Pac  447. 

Shujurt  dk  Murray  and  Story  &  Story,  fpr  plaintiff  in  error. 

Henry  dk  Sigfrid,  for  defendants  in  error. 

Opinion  by  Wilson,  P.  J. : 

While  Harry  W.  Hawkins,  a  minor,  was  confined  in  the  jail 
of  Ouray  county,  charged  with  a  criminal  offense,  the  building 
caught  on  fire,  and  he  suffered  death  from  suffocation.  The  fire  is 
charged  to  have  been  the  result  of  defective  electric  wiring  of  the 
building.    Mrs.  Miller,  the  mother  of  the  deceased,  brought  this 
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suit  to  recover  damages  for  the  alleged  negligence  -which  caused 
the  death  of  her  son,  joining  as  defendants  the  Ouray  Electric 
Light  &  Power  Company,  the  three  county  commissioners,  as  in- 
dividuals, the  sheriff,  and  the  sureties  upon  his  official  bond.  The 
electric  light  company  interposed  a  demurrer  to  the  complaint,  as 
did  also  the  county  commissioners.  Each  of  these  demurrers  was 
sustained  upon  the  ground  that  as  to  those  parties  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
this  question  alone  is  involved  in  the  appeal  to  this  court 

These  portions  of  the  complaint  which  will  be  sufficient  for  the 
understanding  of  this  opinion  are  as  follows : 

"(2)  That  at  all  of  the  times  hereinafter  mentioned  the  defendant  the 
Ouray  Electric  Light  &,  Power  Company  is  and  was  a  corporation  maintaining 
and  operating  an  electric  lighting  plant  and  furnishing  electric  light  in  the 
buildings  within  the  city  of  Ouray,  in  the  county  aforesaid,  and,  as  a  part  of 
said  business,  it  from  time  to  time  furnished  and  placed  in  the  buildings 
in  said  city  wires  for  conveying  the  electrical  current  used  in  lighting  the 
buildings,  and,  representing  that  it  had  skilled  and  educated  workmen,  with 
sufficient  electrical  knowledge  to  place  in  said  buildings  the  necessary  wires, 
over  which  to  convey  the  electric  current  used  for  furnishing  light,  in  such 
manner  that  there  would  be  no  danger  therefrom,  and  that  such  wires  would 
be  properly  and  safely  insulated  from  the  buildings  and  from  each  other,  and 
was  charged  with  the  duty  of  providing  skilled  workmen,  having  sufficient 
knowledge  in  the  use  of  electricity  to  wire  the  buildings  in  such  manner  as 
would  enable  the  current  to  be  delivered  over  said  wires  with  safety  to  the 
occupants  and  to  said  buildings.    .    .    . 

"{S)  That  at  the  time  of  the  arrest,  imprisonment,  and  death  of  said 
Harry  W.  Hawkins,  the  only  county  jail  within  and  for  said  county  of  Ouray 
was  a  building  wholly  built  of  wood,  tar  paper,  and  other  inflammable  ma- 
terials, containing  an  iron  and  steel  cage  or  cages,  in  which  the  prisoners 
were  conflned;  that  no  beds  were  provided  in  said  jail,  excepting  bunches 
of  dry  hay  placed  in  said  cages  during  the  nighttime,  and  stowed  in  the 
corridor  of  the  building,  outside  of  said  cages,  when  not  in  use  for  beds;  that 
said  building  was  not  provided  with  any  proper  means  of  ventilation;  was 
wholly  Unfit  for  the  purposes  for  which  it  was  used;  was  artificially  lighted 
by  currents  of  electricity  sent  over  the  wires  placed  in  said  building  and 
connected  with  its  electric  light  plant  by  the  defendant  the  Ouray  Electric 
Light  &  Power  Company;  that  said  wires  were  carried  into  said  building 
by  said  defendant  by  passing  them  through  a  knot  hole  in  the  side  of  the 
building,  without  protecting  said  wires  from  chafing  and  rubbing,  and  the 
wires  inside  of  said  jail  building  were  placed  and  left  in  contact  with  the 
infiammable  materials  of  which  said  building  was  constructed,  and  in  contact 


Defective  Wiring  of  Buildings.  613 

Miller  y.  Ouray  Electric  Light  &  Power  Co. 

with  each  other,  and  were  not  properly  protected,  so  as  to  prevent  said  wires 
from  shortdrcuiting  and  setting  fire  to  said  buUding,  and  said  wires  were 
allowed  to  become  worn  and  bare,  and  in  direct  contact  with  each  other  and 
the  inflammable  materials  in  said  building.  And  by  reason  of  the  unskillful 
and  grossly  negligent  manner  of  so  conducting  and  placing  the  wires  in  said 
jail  building,  leaving  of  said  wires  without  proper  insulation,  and  in  contact 
with  each  other  and  the  inflammable  materials  of  said  building,  and  the 
sending  of  currents  of  electricity  over  said  wires,  as  well  as  by  reason  of  the 
inflammable  materials  of  which  said  building  was  constructed,  and  the  keep- 
ing and  storing  of  dry  hay  in  said  building,  said  building  was  in  constant 
and  imminent  danger  of  taking  fire,  both  from  within  and  without,  and  of 
burning  and  suffocating  the  prisoners  kept  therein.  That  the  only  keys 
provided  for  the  opening  of  said  building,  and  of  the  cages  therein,  were 
carried  by  the  sheriff  and  his  deputy,  and  the  said  sheriff  and  his  deputy 
frequently  and  habitually  went  away  from  said  building  for  many  hours  at 
a  time;  and  during  the  time  herein  specified  it  was  the  regular  habit  and 
practice  of  said  sheriff  and  his  deputy  to  lock  the  prisoners  in  their  cages 
for  the  night,  to  close  and  fasten  all  the  doors  and  shutters  of  said  jail 
building,  and  then  go  their  several  ways  to  their  homes,  to  remain  until 
morning,  taking  said  keys  with  them,  and  to  leave  said  prisoners  fastened 
therein,  wholly  unprotected  and  unattended  from  any  danger  which  might 
threaten  them,— of  all  of  which  facts  the  said  defendants  had  full  knowl- 
edge. 

*'(10)  That  the  Ouray  Electric  Light  &,  Power  Company,  in  conducting 
the  wires  in  said  building,  in  placing  and  leaving  the  same  therein  in  manner 
above  specified,  in  transmitting  currents  of  electricity  over  said  wires,  so 
negligently,  unskillfully,  and  improperly  placed  and  kept,  was  grossly  negli- 
gent and  derelict  in  the  duties  imposed  upon  it,  and  that  said  negligence 
resulted  in  setting  fire  to  said  building  and  in  causing  the  death  of  the  said 
Hawkins.  And  the  said  Lyon,  King,  and  (Douchman  were  grossly  negligent 
and  derelict  in  the  duties  required  of  them,  in  that  they  wholly  failed  and 
n^lected  to  provide  a  proper  county  jail,  and  beds  therein,  to  see  that  said 
building  was  properly  and  safely  lighted,  to  see  that  proper  care  was  taken 
for  the  safety  of  the  prisoners  confined  therein,  and  in  that  they  wholly 
failed  at  each  session  of  the  board  of  county  commissioners  to  visit  the 
county  jail,  and  make  a  personal  examination  of  its  sufficiency,  the  manage- 
ment thereof,  and  to  correct  all  irregularities  found  therein." 

It  will  be  observed  that  the  complaint  specifically  charges  the 
electric  light  company  with  having  placed  and  carried  the  wires 
into  the  jail,  and  with  transmitting  a  current  of  electricity  over 
the  wires  for  the  purpose  of  lighting  the  jail  at  the  time  of  the 
fire.  It  also  specifically  charged  that  said  company  was  grossly 
negligent  in  the  placing  of  said  wires^  and  recites  the  facts  upon 
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which  said  charge  of  negligence  is  based.  It  also  alleges  that  the 
defendant  light  company  was  charged  with  the  duty  of  providing 
skilled  workmen  to  wire  buildings  in  such  manner  as  would  en- 
able the  current  to  be  delivered  over  said  wires  with  safety  to 
the  occupant's  therein,  but  that  said  wires  were  not  so  placed.  In 
a  recent  case  decided  by  this  court,  it  was  said: 

"We  cannot  say,  as  a  matter  of  law,  that  proof  would  not  be  admissible 
under  the  ayerments  of  the  complaint  which  would  justify  a  verdict  that,  in 
leaving  the  wire  exposed  as  alleged,  the  defendant  was  guilly  of  n^ligence. 
If  such  proof  would  be  admissible,  then  the  complaint,  in  so  far  as  the  charga 
of  negligence  is  concerned,  is  sufficient."  Waiters  v.  Light  Co.,  7  Am.  Electl. 
Cas.  515,  12  Colo.  App.  146,  54  Pa.  960. 

Upon  principle,  as  well  as  upon  the  material  facts  of  negligence 
involved,  the  case  was  very  similar  to  this,  and  we  think  the  de- 
cision of  that  is  not  only  applicable,  but  conclusive,  here.  Under 
the  allegations  of  the  complaint,  proof  would  be  clearly  admissible 
of  the  acts  charged  as  constituting  negligence,  and  it  would  be  for 
a  jury  to  determine  as  to  whether  they  did  constitute  it.  If  it 
would  avail  the  defendant  company  at  all  to  show  that  the  build- 
ing was  wired  in  accordance  with  the  specific  directions  of  the 
official  or  officials  having  charge  of  the  jail,  that  would  be  a  mat- 
ter of  defense,  and  to  be  set  up  as  such  by  the  defendant.  In  our 
opinion,  the  court  erred  in  holding  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  the 
electric  light  company. 

The  plaintiff  bases  her  claim  of  the  individual  liability  of  the 
commissioners  upon  the  following  section  of  the  statutes : 

"  It  shall  be  the  duty  of  the  county  commissioners  to  make  personal  ex- 
amination of  the  jail  of  their  county,  its  sufficiency,  and  the  management 
thereof  during  each  session  of  the  board,  and  to  correct  all  irregularities  and 
improprieties  therein  found."    Gen  St.  sec.  1820   (Mills'  Ann.  St.  sec.  2523). 

It  ijs  insisted  that  this  section  imposes  a  double  duty  upon  the 
commissioners, —  an  obligation  to  the  public,  and  another  to  the 
individual  interested,  to  wit,  the  prisoner  who  may  be  confined 
within  the  jail.  The  complaint,  in  our  opinion,  is  defective,  as  to 
these  commissioners,  because  it  does  not  allege  knowledge  on  their 
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part  that  the  condition  of  the  lighting  in  the  jail  was  defective 
or  dangerous,  nor  that  they  could  have  had  such  knowledge  if 
they  had  made  the  personal  examination  which  it  is  alleged  they 
failed  to  make,  nor  in  what  respect  their  alleged  failure  to  make 
the  required  inspection  contributed  to  the  accident.     It  may  be 
conceded  that  they  utterly  failed  to  make  these  visits  to  the  jail, 
but  yet,  if  such  failure  was  not  a  contributing  cause  to  the  injury, 
it  could  not  be  claimed  that  they  were  in  any  manner  liable. 
There  is,  however,  in  our  opinion,  a  still  more  serious  objection 
to  the  complaint.     The  duty  imposed  by  this  section  of  the  stat- 
ute was,  we  think,  a  public,  official  duty,  imposed  upon  them  as 
a  board  of  county  commissioners.     If  the  principle  contended 
for  by  plaintiff  were  established,  it  would  lead  to  absurd  and 
most  unreasonable  results.    We  do  not  believe  it  to  have  been  in 
the  contemplation  of  the  lawmakers,  and  we  know  of  no  authority 
to  that  effect,  that  one  or  more  of  the  county  commissioners  might 
be  subjected  to  an  action  against  him  or  them  individually  for 
damages  because  a  prisoner  in  the  county  jail  claimed  that  the 
food  or  bedding  with  which  he  had  been  supplied  was  not  of  a 
proper  character  or  was  injurious  to  his  health,  or  that  the  build- 
ing in  which  he  was  confined  was  so  defective  in  its  construction 
as  to  produce  a  like  result.     Actions  of  this  character  could  be 
maintained  if  the  present  one  could;  the  county  commissioners 
being  specially   charged,   as   a  board   of  county   commissioners 
representing  the  county,  with  the  duty  of  building  and  keeping 
in  repair  county  buildings,  with  the  care  of  all  county  property, 
and  with  the  management  of  the  business  and  concerns  of  the 
county.     Gen.   St.   sec.   538   (Mills'  Ann.   St.   sec.   791.)      The 
quoted  section  in  regard  to  the  jail  confers  upon  them  no  addi- 
tional power,  but  simply  requires  them  to  make  personal  examina- 
tion of  it  at  stated  periods.    This  is  an  official  duty,  owing  to  the 
public  by  virtue  of  their  office,  and  for  a  breach  of  it  the  statutes 
specifically  provide  a  remedy  by  suit  upon  their  official  bonds. 
Mills'  Ann.  St.  sec  825.     The  words  "  and  to  correct  all  irregu- 
larities and  improprieties  therein  found  "  impose  no  new  obliga- 
tion upon  them.    This  would  have  been  their  duty  if  these  words 
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had  not  been  used,  by  virtue  of  the  statute  requiring  Ihem  to  keep 
public  building?  in  repair,  and  charging  them  with  the  care  of  all 
county  property,  and  with  the  management  of  all  business  and 
concerns  of  the  county.  If  the  contention  of  plaintiff  be  the  law, 
then  each  individual  commissioner  would  be  liable  in  like  actions 
to  this,  because  of  damages  suffered  by  an  individual  by  reason 
of  alleged  defects  in  a  public  highway,  or  in  a  county  bridge,  or 
in  any  public  building,  or  in  the  public  grounds  in  which  it  might 
be  situate.  To  so  hold  would  tend,  in  the  large  counties  of  the 
state,  at  least,  to  bring  about,  as  was  said  by  the  Supreme  C!ourt 
of  Idaho,  '^  the  literal  abrogation  of  the  office  of  county  commis- 
sioner, for  no  sane  man  would  assume  the  position,  with  such  a 
liability  attached."  Worden  v.  Witt,  39  Pac  1114.  The  duty 
imposed  by  the  statute  under  consideration  being  with  reference 
to  the  care,  custody,  and  supervision  of  public  property,  it  would 
seem  clear  that  the  county  commissioners,  as  to  the  performance 
of  that  duly,  come  within  the  class  of  public  officers  who  are  rec- 
ognized by  the  authorities  as  subordinate  governmental  officers 
and  administrative  agents,  whose  duty  is  owing  primarily  to  the 
public  collectively, —  to  the  body  politic,  and  not  to  any  particular 
individual, —  who  act  for  the  public  at  large.  Mechem,  Pub.  Off. 
sec.  590  et  seq.;  Cooley,  Torts,  p.  442 ;  Shear.  &  R.  Neg.  sec.  302. 
This  being  true,  a  breach  of  the  duty  here  charged  will  not  sup- 
port an  individual  action  for  damages  against  the  commissioners. 
Mr.  Cooley  authoritatively  lays  down  this  doctrine,  and  it  is  sup- 
ported by  the  great  weight  of  authorily,  and  so  even  in  cases  where 
a  nonperformance  of  the  duty  might  prejudice  an  individual. 
This  is  held  not  to  constitute  a  private  wrong  for  which  the  injured 
party  could  have  redress  by  individual  action.  Cooley,  Torts  (2d 
Ed.)  p.  446  et  seq.;  Mechem.  Pub.  Off.  sees.  698-606;  Shear.  & 
B.  Neg.  sec.  302.  The  court  did  not  err  in  sustaining  the  de- 
murrer of  the  coimty  commissioners. 

For  the  reason,  however,  that  the  demurrer  of  the  electric  light 
company  should  not  have  been  sustained,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  the  views  which  we  have  expressed.    Reversed. 
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Fire  eavaed  hj  def eetlTe  iiumlatioA. — See  NatiowU  Fire  Ins,  Co.  v, 
Denver  Cons.  Eledl.  Co,,  7  Am.  Electl.  Cas.  716  (Colo.  Appeals),  holding 
that  an  electric  light  company  lighting  a  building  under  contract,  is 
not  responsible  for  injury  caused  by  defective  wiring  of  a  building  by  other 
contractors,  unless  it  have  knowledge  of  such  defect;  such  knowledge  is  not 
to  be  imputed  from  the  fact  that  a  ■  superintendent  of  construction  of  the 
company,  not  shown  to  be  an  officer  or  director  or  to  have  examined  the 
wires,  or  to  have  been  in  the  company's  employ  when  the  loss  occurred, 
casually  saw  the  work  as  it  was  going  on.  See,  also,  Deohert  v.  Municipal 
Electl,  L.  Co.,  39  App.  Div.  490,  57  X.  Y.  Supp.  226;  WaXler  v,  Leavenworth 
L,  d  H,  Co,,  9  Kan.  Ct.  App.  301,  61  Pac.  327  (an  action  for  damages  from 
fire  caused  by  defective  insulation,  holding  that  where  one  electric  light  com- 
pany purchases  the  plant  of  another  company  and  continues  its  business,  it 
impliedly  contracts  with  its  customers  and  the  public  that  it  will  use  such 
appliances  and  card  as  are  known  to  the  business  to  protect  them  from  harm, 
and  is  liable  to  any  one  who  suffers  from  its  failure  to  do  so). 


Dbnteb  Consolidated  Slbotbio  Co.  v.  Lawbencs. 

Colorado;  Supreme  Court, 

1.  IirjrBT  CAUSED  B7  ELCCTBIO  SHOCK  WHILE  ATTEMPTINO  TO  TUBN  ON  ELSC- 

TBic  LIGHT;  sumciENCT  or  COMPLAINT. — ^A  complaiut  stating,  in  sub- 
stance, that  the  defendant  is  in  the  exclusive  control  of  a  plant  for  the 
generation  and  distribution  of  electricity,  and  that  it  was  supplying 
electricity,  for  pay,  to  the  residence  where  the  plaintiff  resided;  that 
by  reason  of  the  failure  of  the  defendant  to  keep  and  maintain  its  plant 
and  appurtenances  in  good  and  safe  condition,  and  to  inspect  and  examine 
the  same  from  time  to  time,  the  plaintiff,  without  fault  or  negligence  on 
his  part,  while  attempting  to  turn  on  the  electric  light,  received  a  severe 
charge  and  current  of  electricity,  is  sufficient  to  make  out  a  prima  fade 
case  of  liability. 

2.  OBUGATION   of   ELECTBIC   light   GOMPANT   to   PBOTBGT   ITS   PATRONS. — ^The 

patrons  of  an  electric  light  company  have  the  right  to  presume  that  they 
will  not  be  injured  in  attempting  to  use  that  which  the  company  sells, 
and  that  it  will  do  all  that  human  care,  vigilance  and  foresight  can 
reasonably  do,  consistent  with  the  practical  operation  of  its  plant,  to 
protect  those  who  use  its  electric  light. 
Z.  Specific  act  ob  omission  causing  accident. — ^Where  it  appears  that  the 
defendant  so  conducted  its  business  that  the  plaintiff  received  a  shock 
of  electricity  while  aigaged  in  turning  on  a  light;  and  that  the  volume 
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of  the  current  received  was  many  times  that  furnished  for  lighting  pur- 
poses; that  the  plaintiff  had  no  means  of  knowing  what,  if  any,  defects 
existed  in  the  plant  or  appliances  of  the  defendant;  and  that  the  trans- 
former from  which  the  current  for  use  in  the  residence  where  the  injury 
was  received  was  taken  away  by  the  company  immediately  after  it  was 
informed  of  the  injury;  it  was  held  proper  to  charge  the  jury  that  the 
plaintiff  was  not  required  to  point  out  the  specific  act  or  omission  which 
caused  the  accident. 

4.  Instbuction  as  to  contbibutobt  nbguoenge;  defective  appliances  in 
plaintiff's  house. — ^An  instruction  to  the  effect  that  if  the  plaintiff  did 
not  know,  and  in  the  exercise  of  reasonable  care  and  caution  could  not 
have  known,  that  in  attempting  to  turn  on  the  electric  light  he  was  in 
danger  of  receiving  an  electric  shock,  and  in  so  doing  acted  innocently 
and  without  fault  he  is  not  guilty  of  such  contributory  negligence  as 
will  defeat  his  right  to  recover,  and  that  if  the  plaintiff's  share  in  the 
negligence  was  innocent  and  not  faulty,  it  furnished  no  excuse  for  the 
defendant,  was  held  erroneous  but  not  prejudicial  to  the  defendant  be- 
cause of  the  failure  to  show  that  the  plaintiff  was  guilty  of  contributory 
negligence. 

6.  Evidence  sustaining  veboict. — ^Where  it  appears  that  the  plaintiff  was 
injured  by  an  electric  shock  received  while  attempting  to  turn  on  the 
electric  light,  the  evidence  as  to  the  overcharging  of  the  electric  light 
wires  with  electricity  was  considered  and  deemed  sufficient  to  sustain 
the  verdict  against  the  defendant.  Evidence  was  also  considered  as  to 
the  contributory  negligence  of  the  plaintiff  in  standing  upon  a  metal 
register,  connected  with  the  earth  by  metal  pipes,  while  attempting  to 
turn  on  the  light  by  taking  hold  of  the  brass  trimmings  of  the  incan- 
descent light  instead  of  the  rubber  key,  and  held  insufficient  to  establish 
contributory  negligence. 

6.  DuTT  OF  inspection. — ^Reasonable  prudence  and  caution  require  companieB 

selling  electricity  to  maintain  a  system  of  frequent  inspection. 

7.  Provision  of  contract  believino  company  of  LiABiLrrr  for  damage. — 

A  provision  in  a  contract  agreeing  to  furnish  light  to  a  patron  that  the 
company  shall  not  be  "  liable  in  any  event  for  damage  to  person  or  prop- 
erty arising,  accruing  or  resulting  from  the  use  of  the  light,"  cannot 
relieve  the  company  of  its  liability  for  failure  to  perform  its  duty. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided 
May  5,  1903 ;  reported  73  Pac.  39. 

The  complaint,  filed  May  13,  1899,  alleges  that  the  defendant  is  a  corpo- 
ration engaged  in  the  business  of  generating,  producing  and  distributing  elec- 
tricity, and  supplying  the  same  for  light  and  other  purposes  to  the  general 
public  for  profit;  that  the  company,  in  consideration  of  the  compensation 
required,  was  engaged  in  supplying  W.  H.  Lawrence  with  electricity  for  light- 
ing purposes  at  his  residence,  No.  247  South  Fourteenth  street,  in  the  city 
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of  Denver ;  that  it  was  the  duty  of  said  company,  in  so  furnishing  electricity, 
to  at  all  times  have  and  maintain  a  safe  plant,  machinery,  poles,  wires,  con- 
duits, converter  boxes,  transformers  and  other  appurtenances  for  the  proper 
and  safe  generation  and  distribution  of  electricity  throughout  said  city  and 
to  the  said  premises,  and  also  to  inspect  and  examine  the  same  from  time  to 
time,  and  to  at  all  times  keep  and  maintain  the  same  in  good  and  safe  con- 
dition, so  that  the  said  Lawrence  and  each  member  of  his  family  might  safely 
use  the  said  electricity  upon  said  premises  without  danger  of  damage  or  in- 
jury to  them,  or  either  of  them;  that  the  plaintiff  is  a  son  of  said  Lawrence, 
and  at  the  time  mentioned  was  living  with  his  father  at  his  said  residence  in 
Denver;  that  on  the  evening  of  April  13,  1890,  and  prior  thereto,  the  said 
company  did  not  discharge  its  said  duties,  hereinbefore  alleged,  so  that  at 
the  time  last  aforesaid,  while  the  plaintiff  was  attempting  to  turn  on  the 
electric  light  in  one  of  the  rooms  of  said  premises,  and  without  any  care- 
lessness or  negligence  whatever  on  his  part,  he  received  into  and  upon  his 
body  a  severe  and  terrific  charge  and  current  of  electricity,  whereby  the 
plaintiff  suffered  serious  and  permanent  injuries,  burning  his  hands  and  feet 
so  that  he  was  laid  up  and  rendered  sore,  sick  and  lame  for  a  long  period  of 
time,  and  was  and  is  and  will  be  painfully  and  seriously  burned  and  scarred 
and  permanently  injured  for  the  remainder  of  his  life.  Following  are  allega- 
tions concerning  the  earning  capacity  of  the  plaintiff,  and  a  prayer  for  dam- 
ages in  the  sum  of  $20,000.  A  demurrer  upon  the  ground  that  "the  com- 
plaint does  not  state  a  cause  of  action "  was  overruled.  The  defendant 
answered  over. 

The  fourth  paragraph  of  the  answer  is  as  follows :  "  Denies  that  at  the 
times  named  in  said  complaint,  or  at  all,  it  was  or  is  the  duty  of  defendant 
corporation  in  furnishing  electricity  to  at  all  times  have  or  maintain  a  sound 
or  safe  plant,  machinery,  poles,  wires,  conduits,  converter  boxes,  transformers, 
or  other  appliances,  for  the  proper  or  safe  generation,  production,  or  distri- 
bution of  such  electricity  throughout  said  city  or  to  said  premises;  on  the 
contrary  thereof,  avers  that  this  defendant  was  not  at  the  time  named  in  said 
complaint,  or  at  all,  an  insurer  of  the  soundness  or  safety  of  its  said  prop- 
erty, but  was  and  is  bound  to  exercise  ordinary  and  reasonable  care  and  dili- 
gence and  prudence  in  order  to  secure  the  safety  and  soundness  of  its  said 
property;  admits  that  it  was  the  duty  of  this  defendant  to  inspect  and 
examine  its  said  property  from  time  to  time,  and  to  at  all  times  use  reason- 
able and  ordinary  care  and  diligence  in  order  to  keep  and  maintain  the  same 
in  good  and  safe  condition;  denies  that  its  duty  extended  any  further  in  the 
premises;  denies  that  it  was  or  is  an  insurer  of  the  safety  of  the  said  Law- 
rence or  of  any  member  of  his  family,  or  that  it  was  ever  at  any  time  bound 
to  any  greater  duty  than  the  exercise  of  ordinary  care  to  avoid  danger,  dam- 
age or  injury  to  the  said  Lawrence  and  to  his  family.'' 

The  sixth  paragraph  denies  that  at  all  times  in  said  complaint  named,  or 
on,  or  prior  to,  or  about,  the  evening  of  April  13,*  1899,  or  at  all,  this  de- 
fen  dp.  nt  did  not  discharge  its  duty  in  the  premises. 
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For  a  further  answer  and  defense,  the  defendant  alleges  that  the  said 
injuries  were  caused  by  the  carelessness  and  n^ligence  of  the  plaintiff,  di- 
rectly contributing  thereto;  and  avers  that  the  fixtures  and  appliances  used 
by  the  plaintiff  in  and  about  the  premises  were  not  the  property  of  this  de- 
fendant, or  furnished  or  provided  by  this  defendant,  but,  on  the  contrary, 
were  the  property  of  the  said  William  H.  Lawrence;  and  avers  that  the  ap- 
pliances furnished  and  provided  as  aforesaid  were  so  carelessly  and  negli- 
gently used  by  the  plaintiff  at  the  time  and  place  in  question  as  to  induce  a 
current  of  electricity  to  be  delivered  from  the  ground  up  through  the  register 
upon  which  the  plaintiff  was  then  and  there  standing,  thereby  inflicting  all 
injuries  received  by  the  plaintiff  in  the  premises.  Avers*  that  the  plaintiff 
had  just  stepped  from  the  bath  tub,  and  was  then  and  there  moist  and  wet 
with  the  water  used  in  bathing,  and  that  the  plaintiff  did,  in  the  attempt  to 
use  the  fixtures  and  appliances  furnished  and  provided  as  aforesaid,  care- 
lessly and  negligently  stand  upon  said  register  composed  of  steel,  iron  or 
some  conducting  substance,  and  did  then  and  there  carelessly  and  negligently 
fail  to  take  hold  of  the  nonconducting  appliance  furnished  for  the  purpose 
of  turning  on  the  electricity,  and  carelessly  and  negligently  seized  hold  of  the 
metallic  portion  of  the  fixtures  so  furnished  and  provided,  and,  by  reason 
of  said  combined  and  connected  negligent  acts  on  the  part  of  the  plaintiff, 
thereby  induced  a  current  of  electricity  to  be  delivered  either  from  above  or 
below,  through  his  body,  thereby  causing  the  accident  and  injuries  com- 
plained of.  And  it  avers  that  the  defendant,  in  all  that  it  did  in  and  about 
the  premises,  had  fully  performed  its  duty,  and  had  used  every  care  and  pre- 
caution required  of  it  by  law  or  at  all,  to  render  the  appliances  and  material 
and  machinery  furnished  by  it  sound  and  complete;  that  it  had  caused*  each 
and  every  part  of  the  machinery  used  by  it  to  be  tested,  examined,  and  in- 
spected; and  avers  that  the  accident  and  injury  complained  of  were  not  the 
result  of  any  cause  which  the  defendant  could  or  should  have  foreseen,  but, 
on  the  contrary  thereof,  were  occasioned  by  the  carelessness  and  negligence 
of  the  plaintiff  himself,  and  by  the  acts  and  conduct  on  the  plaintiff's  part 
which  this  defendant  did  not  and  could  not  foresee. 

And  for  a  supplemental  answer  the  defendant  alleges  that  it  entered-  into  a 
contract  with  said  W.  H.  Lawrence,  containing  certain  stipulations  and  cove- 
nants, among  which  is  the  following,  to  wit :  "  The  subscriber  agrees  to  com- 
ply with  the  rules,  regulations  and  other  provisions  of  the  company  printed 
on  this  contract."  That  among  the  rules  and  regulations  and  provisions 
printed  upon  said  contract  is  the  following,  to  wit :  "  This  company  shall 
not  be  liable  in  any  event  for  damage  to  person  or  property  arising,  accruing, 
or  resulting  from  the  use  of  light."  That  said  contract  was  signed  by  said 
Lawrence  on  April  16,  1898,  and  was  accepted  by  the  defendant  company, 
and  that  if  any  injury  was  sustained  as  in  said  complaint  alleged,  or  other- 
wise, said  injury  arose,  accrued,  and  resulted  from  the  use  of  light,  and  not 
otherwise,  and  was  due  wholly  to  the  negligent  and  reckless  manner  in  which 
plaintiff  used  or  attempted  to  use  said  light.  And  defendant  alleges  that, 
by  virtue  of  the  facts  above  set  forth,  the  defendant  company  was  released 
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from  all  liability  for  injury  to  this  plaintiff  arising  from  the  use  of  light  in 
the  premises  occupied  by  said  Lawrence. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  $5,000, 
and  judgment  was  rendered  upon  the  verdict.  The  company  appeals.  It 
complains  that  the  court  erred  in  the  various  stages  of  the  cause,  and  has 
specified  101  instances  in  which  it  is  claimed  the  court  committed  error. 
The  ruling  of  the  court  upon  the  demurrer  is  mainly  relied  upon  to  reverse 
the  judgment.  It  is  said  that  the  complaint  does  not  allege  negligence  or 
failure  to  exercise  reasonable  care  in  providing  and  nuiintaining  good,  re- 
liable, and  efficient  appliances  for  the  generation  and  distribution  of  elec- 
tricity to  its  patrons.  That  the  theory  of  the  plaintiff  in  preparing  the  case 
was  that  the  defendant  was  bound  to  furnish  an  absolutely  safe  plant  and 
appliances — ^that  the  defendant  was  an  insurer  of  its  patrons  against  injury. 
That  the  obligation  which  the  law  imposes  upon  the  defendant  is  that  of 
using  ordinary  care  in  the  operation  of  its  plant,  and  not  that  of  an  insurer. 
The  question  of  the  sufficiency  of  the  complaint  was  also  raised  by  objections 
to  testimony. 

Thomas,  Bryant  dc  Lee,  for  appellant. 

James  H.  Brown  and  Andrew  W.  Oillette,  for  appellee. 

Opinion  by  Steklb,  J.  (after  stating  the  facts)  : 
The  complaint  alleges  that  the  defendant^  at  the  time  the  plain- 
tiff received  the  injuries^  was  the  owner  of  and  in  the  exclusive 
operation  and  management  of  an  electric  light  plant  in  the  city 
of  Denver  for  the  generation  ^nd  distribution  of  electricity  for 
light  among  and  to  the  general  public  and  residents  of  the  city  of 
Denver,  and  was  engaged  in  the  business  of  selling  and  supplying 
electricity  to  the  general  public;  that  the  defendant  was  furnish- 
ing electricity  for  lighting  purposes  to  the  father  of  the  plaintiff, 
at  his  residence  in  the  city  of  Denver;  that  the  plaintiff  was  re- 
siding with  his  father,  and  was  a  member  of  the  family,  at  the 
time  he  received  the  injuries;  that  it  was  and  is  the  duty  of  the 
defendant  to  at  all  times  have  and  maintain  a  sound  and  safe  plant, 
machinery,  appliances,  etc.,  and  to  inspect  and  examine  the  same 
from  time  to  time,  and  to  keep  the  same  in  good  and  safe  condi- 
tion,  so  that  its  patrons  might  safely  use  electricity ;  that  the  de- 
fendant did  not  discharge  its  said  duties,  so  that,  while  the  plaintiff 
was  attempting  to  turn  on  the  electric  light  in  one  of  the  rooms  of 
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his  father's  residence,  without  any  carelessness  or  negligence  on 
his  part,  he  received  a  severe  and  terrific  charge  of  electricity.  We 
are  of  opinion  that  the  complaint  states  a  cause  of  action.  It  was 
held  by  this  court  in  Wilson  et  ah  v.  D.,  S.  P.  <&  P.  R,  R.,  7  Colo. 
101,  2  Pac.  1,  that— 

"  When  negligence  has  been  alleged  in  general  terms,  while  the  pleading 
is  not  for  this  cause  obnoxious  to  demurrer,  yet,  if  the  plaintilf  possewes 
more  specific  information,  he  may  be  required,  on  motion,  to  make  his  com- 
plaint more  definite  and  certain." 

The  demurrer  admits  the  facts  well  pleaded.  The  facts  stated 
in  the  complaint,  in  substance,  are  that  the  defendant  is  in  the 
exclusive  control  of  a  plant  for  the  generation  and  distribution  of 
electricity,  and  that  it  was  supplying,  for  pay,  the  residence  where 
plaintiff  resided,  electricity  from  its  plant ;  that  by  reason  of  the 
failure  of  the  defendant  to  keep  and  maintain  its  plant  and  appur- 
tenances in  good  and  safe  condition,  and  to  inspect  and  examine 
the  same  from  time  to  time,  the  plaintiff,  without  fault  or  negli- 
gence on  his  part,  while  attempting  to  turn  on  the  electric  light, 
received  a  severe  aitd  terrific  charge  and  current  of  electricity. 
Ordinarily  the  allegations  of  duty  and  a  breach  thereof  are  not 
sufiicient;  but  if  the  duty  results  from  the  facts  stated,  then  the 
allegations  of  duty  may  be  discarded  as  surplusage,  and  the  com- 
plaint held  to  be  sufficient.  If  the  allegations  of  the  complaint 
concerning  the  relationship  of  the  parties  and  the  character  of 
the  injuries  received  make  out  a  prima  facie  case  of  liability,  then 
the  complaint  is  good  as  against  a  general  demurrer.  We  think 
the  complaint  does,  from  the  very  character  of  the  accident  as  set 
forth  therein,  call  upon  the  defendant  to  make  defense  to  the  case 
of  negligence,  in  supplying  electricity  to  the  residence,  which  the 
facts  as  charged  make  out.  The  business  of  the  defendant  is  that 
of  selling  electricity  to  the  people  of  Denver — a  business  so  fraught 
with  peril  to  the  public  that  the  highest  degree  of  care  which 
skill  and  foresight  can  obtain,  consistent  with  the  practical  con- 
duct of  its  affairs  under  the  known  methods  and  present  state  of 
its  particular  art,  is  demanded.     Denver  Electric  Co.  v.  Simpson, 
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5  Am.  Electl.  Cas.  278,  21  Colo.  371,  41  Pac.  499,  31  L.  E.  A. 
566. 

The  plaintiff,  while  attempting  to  do  that  which  every  patron 
of  the  company  must  do  to  make  use  of  the  electric  light,  received 
into  his  body  a  current  of  electricity,  burning  his  hands  and  feet 
and  permanently  injuring  him.  Such  injuries  are  not,  under 
ordinary  circumstances,  received  by  persons  who  turn  on  an  in- 
candescent lamp,  if  the  company  supplying  the  current  has  not 
been  negligent.  The  defendant,  when  it  contracted  with  the 
father  of  the  plaintiff  to  sell  electricity  for  light,  contracted  to 
keep  its  plant  and  appliances  in  such  condition  that  no  greater 
volume  of  electricity  would  be  carried  into  the  house  than  was 
necessary  for  its  proper  lighting.  The  quantity  of  electricity  re- 
quired for  lighting  purposes  in  residences  is  not  su£Scient,  if  it 
pass  through  the  body,  to  cause  the  injuries  described  by  the  plain- 
tiff in  his  complaint.  It  follows,  therefore,  that  the  plaintiff 
must  have  received  a  very  much  greater  quantity  of  electricity 
than  the  company  contracted  to  supply.  The  court,  therefore,  did 
not  err  in  overruling  the  demurrer  to  the  complaint,  nor  in  over- 
ruling the  objections  to  the  introduction  of  testimony. 

The  company  insists  that  it  is  not  an  insurer,  and  that  its  obli- 
gation is  that  of  using  ordinary  care.  We  are  not  prepared  to  say 
that  it  is  an  insurer,  but  the  patrons  of  the  company  have  the  right 
to  presume  that  they  will  not  be  injured  in  attempting  to  use  that 
which  the  company  sells,  and  that  it  will  do  all  that  human  care, 
vigilance  and  foresight  can  reasonably  do,  conaistent  with  the 
practical  operation  of  its  plant,  to  protect  those  who  use  its  elec- 
tric light  With  reference  to  the  liability  of  persons  or  corpora- 
tions supplying  electricity,  Thompson,  in  his  Commentaries  on 
the  Law  of  Negligence,  at  section  796,  has  this  to  say:  "  It  may 
be  doubted  whether  persons  or  corporations  employing,  for  their 
own  private  advantage,  so  dangerous  an  agency  as  electricity, 
ought  not  to  be  regarded  as  quasi  insurers,  as  toward  third  persons,^ 
against  any  injurious  consequences  which  may  flow  from  it  It 
may  be  doubted  whether  one  who  collects,  or  rather  creates,  so 
dangerous  an  agency  on  his  own  land,  ought  not  to  be  held  to  the 
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obligation  of  restraining  it,  that  is,  of  insulating  it,  at  his  peril ; 
which  was  the  obligation  put  upon  landowners  in  respect  of  water, 
which  from  its  nature  is  pressing  outward  in  all  directions  and 
continually  struggling  to  break  through  any  artificial  barriers  by 
which  it  may  be  restrained." 

The  court  refused  instructions  offered  by  the  defendant  num- 
bered 1,  2,  3,  9  and  11;  the  court  gave  defendant's  instructions 
numbered  4,  6,  7,  8,  10,  12,  13,  14  and  15.  The  refusal  of  the 
court  to  give  instructions  offered  is  assigned  as  error.  The  court, 
we  think,  properly  refused  these  instructions.  No.  1  is  a  direc- 
tion to  return  a  verdict  for  the  defendant  In  No.  2  the  jury  is 
told  that  the  defendant  was  only  bound  to  exercise  reasonable  care, 
and  in  No.  3  reasonable  care  is  defined  to  be  such  care  as  will  be 
exercised  by  a  reasonably  prudent  and  cautious  person  imder  the 
same  or  similar  circumstances.  The  instructions  do  not  declare 
the  law  as  applicable  to  the  facts  of  this  case.  Moreover,  the 
court  in  other  instructions  correctly  declared  that  the  defendant 
was  bound  to  exercise  the  highest  skill,  most  consummate  care  and 
caution,  and  utmost  diligence  and  foresight  in  the  construction, 
maintenance,  and  timely  inspection  of  its  entire  plant  which  was 
attainable,  consistent  with  the  practical  conduct  of  its  business 
according  to  the  best  known  methods  of  the  State  of  its  art  at  and 
prior  to  the  time  of  the  disaster.  Instruction  No.  9  offered  was 
not  in  accordance  with  the  evidence,  and  was  properly  refused. 
Instruction  No.  11  was  to  the  effect  that,  if  the  jury  believed  that 
the  defendant  had  exercised  the  usual  and  customary  care  and 
precaution  which  its  experience  had  demonstrated  to  be  safe  and 
sufficient,  and  that  the  accident  could  not  have  been  reasonably 
foreseen  or  prevented  by  any  precaution  taken  by  the  defendant, 
the  verdict  must  be  for  the  defendant  The  propositions  stated 
were,  in  effect,  given  in  instruction  No.  7  offered  by  the  defendant. 

Counsel  say  that  the  instructions  given  are  confusing;  that  in 
giving  instruction  No.  4  offered  by  the  plaintiff,  and  6  and  12 
offered  by  the  defendant,  the  court  gave  inconsistent  and  irrecon- 
cilable instructions.  In  instruction  No.  4  the  jury  was  told  that 
in  cases  where  the  business  and  appliances  are  shown  to  be  under 
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the  exclusive  control  of  the  defendant,  and  the  accident  is  sucH  as 
would  not,  in  the  ordinary  course  of  things,  occur  if  the  defendant 
were  exercising  proper  care,  or  where  it  is  shown  that  the  real 
cause  of  the  accident  may  be  the  negligence  of  the  defendant^ 
and  that  the  defendant  knew  whether  it  was  negligent  or 
not,  it  is  not  incumbent  upon  the  plaintiff  to  point  out  to 
the  jury  the  particular  act  or  omission  constituting  the  negli- 
gence; while  in  instructions  4,  6  and  12  offered  by  the  de- 
fendant, and  given,  the  jury  is  instructed:  (1)  That,  if  the 
plaintiff  has  failed  to  establish  negligence  by  a  preponderance  of 
the  evidence,  the  verdict  must  be  for  the  defendant  (2)  That 
the  omission  of  the  defendant  company  to  perform  the  duties  re- 
quired of  it  by  law  must  be  established  by  a  preponderance  of  the 
evidence,  and  that,  unless  such  omission  be  established,  the  ver- 
dict must  be  for  the  defendant.  And  (3)  that,  if  the  jury  is 
unable  to  determine  from  the  evidence  what  was  the  proximate 
cause  of  the  accident  and  injury  complained  of,  the  verdict  must 
be  for  the  defendant.  These  instructions  are  inconsistent,  and 
many  authorities  are  cited,  from  this  and  other  States,  holding 
that  where  two  instructions  are  given,  one  correct  and  one  incor- 
rect, the  court  will  not  assume  that  the  jury  followed  the  correct 
statement  of  the  law.  These  authorities  are  not  applicable  to  this 
case,  for  the  reason  that  the  rule  applies  only  where  the  giving  of 
an  incorrect  instruction  is  prejudicial.  The  instructions  given 
at  the  request  of  this  defendant  were  more  favorable  than  it  was 
entitled  to,  and  instructions  given  at  the  request  of  the  plaintiff 
state  the  law  applicable  to  cases  like  this.  The  defendant  so  con- 
ducted its  business  that  a  member  of  the  household  of  one  of  its 
patrons  received  a  shock  of  electricity  while  engaged  in  turning 
on  the  light.  It  was  shown  by  the  testimony  that  the  volume  of 
the  current  received  was  many  times  that  furnished  for  lighting 
purposes.  The  injured  person,  it  was  shown,  had  no  means  of 
knowing  what,  if  any,  defects  existed  in  the  plant  or  appliances 
of  the  defendant.  Moreover,  the  transformer  from  which  the 
current  for  use  in  the  residence  was  supplied  was  taken  away  by 
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the  Qompany  immediately  after  it  was  informed  of  the  aceident 
Under  such  circumstances  it  was  not  improper  to  charge  the  jury 
that  the  plaintiff  was  not  required  to  point  out  the  specific  act  or 
omission  which  caused  the  accident. 

In  instruction  No.  7  the  jury  was  told  that  contributory  negli- 
gence would  prevent  the  plaintiff  from  recovering ;  that  such  negli- 
gence must  be  without  fault  of  misconduct  on  the  part  of  the  in- 
jured party;  liiat,  if  the  plaintiff's  share  in  the  negligence  was 
innocent  and  not  faulty,  it  furnished  no  excuse  for  the  defendant ; 
and  that  if  Lawrence  did  not  know,  and  in  the  exercise  of  reason- 
able care  and  caution  could  not  have  known,  that  in  attemptii^ 
to  turn  on  die  electric  light  he  was  in  danger  of  receiving  an  elec- 
tric shock,  and  in  so  doing  acted  innocently  and  without  fault,  he 
is  not  guilty  of  such  contributory  negligence  as  will  defeat  his 
right  to  recover.  The  instruction  is  objected  to  because  it  dis- 
tinguishes between  guilty  negligence  and  innocent  negligence, 
when  the  law  recognizes  no  such  distinction.  If  a  person  receives 
an  injury  from  another,  and  the  person  injured  did  not  know  of 
the  danger,  and  could  not  have  known  of  it  if  he  had  exercised 
reasonable  care  and  caution,  he  is  not  guilly  of  contributory  negli- 
gence ;  and  it  makes  no  difference  whether  the  negligence  contri- 
buting to  the  injury  is  innocent  or  faulty,  if  the  injured  party 
by  the  exercise  of  due  caution  could  have  prevented  the  injury. 
We  are  inclined  to  agree  with  the  appellant  that  the  instruction 
given  is  erroneous,  but  there  is  no  evidence  in  the  case  showing 
Lawrence  to  have  been  guilty  of  contributory  negligence.  It  is 
asserted  that  Lawrence  knew  that  he  was  dealing  with  a  dangerous 
agency,  that  he  knew  the  qualities  of  electricity,  that  he  knew  that 
metal  is  a  conductor,  that  he  knew  that  the  register  was  connected 
with  the  furnace  or  basement  (for  he  must  be  presumed  to  have 
known  the  structure  of  his  own  house),  that  he  was  using  appli- 
ances wholly  under  his  control,  and  if  the  fixtures  had  been  in 
proper  repair,  or  if  the  appellee  had  not  stood  upon  the  register, 
the  accident  could  not  have  happened.  There  is  no  evidence  show- 
ing that  the  plaintiff  was  guilty  of  contributory  negligence. 
Nothing  is  shown  in  the  record  which  would  warrant  a  court  in 
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finding  that  the  fixtures  in  the  Lawrence  residence  were  not  in 
proper  repair,  or  that  the  accident  could  not  have  happened  bnl 
for  the  want  of  care  on  the  part  of  the  plainti£F,  except  the  testi- 
mony  of  the  expert  witnesses  who  testified  that  tiiie  accident  could 
not  have  happened  if  the  interior  fixtures  were  in  proper  repair. 
The  instruction,  therefore,  was  not  prejudicial  to  the  defendant. 

Under  general  allegations  of  damages,  the  court  admitted  proof 
of  the  physical  condition  of  the  plaintiff  before  and  after  the  in- 
jury. It  is  contended  by  the  defendant  that  the  court  erred  in 
allowing  plaintiff's  witnesses  to  testify  to  injuries  to  particular 
organs,  and  injuries  of  peculiar  and  extraordinary  kinds.  The 
allegation  of  the  complaint  is  that  die  plaintiff,  by  reason  of  the 
injury,  '^  suffered  painful,  serious  and  permanent  injuries  in  and 
upon  his  person  and  body,  burning  his  hands  and  feet  so  that  he 
was  laid  up  and  rendered  sore,  sidk  and  lame  for  a  long  period  of 
time,  .  .  .  and  was  and  is  and  will  be  painfully  and  seriously 
burned,  scarred  and  permanently  injurod  for  the  remainder  of 
his  life."  We  are  of  opinion  that  the  allegation  was  sufBlcient 
to  permit  proof  of  the  particular  matters  testified  to,  and  that  they 
were  such  as  must  be  anticipated  as  the  natural  and  ordinary  con- 
sequences of  receiving  a  current  of  electricity  of  such  volume  as 
the  witnesses  have  testified  the  plaintiff  received.  The  defendant 
did  not  ask  to  have  the  complaint  made  more  specific,  and  it  can 
not  be  heard  to  complain  that  the  court,  under  a  general  allegation, 
admitted  proof  of  specific  matters. 

The  defendant  insists  that  the  damages  are  excessive,  and  has 
produced  a  great  number  of  authorities  holding  that  verdicts  for 
like  amounts,  awarded  for  similar  injuries,  were  too  large.  The 
jury  heard  a  detailed  account  of  the  plaintiff's  injuries,  and  saw 
for  themselves  the  condition  of  the  plaintiff's  hands  and  feet. 
We  are  not  warranted  in  disturbing  the  verdict,  unless  the  amount 
of  damt^es  awarded  is  so  manifestly  disproportionate  to  the  in- 
jury received  as  to  make  it  apparent  that  the  jury  was  influenced 
by  prejudice  or  misapprehension,  or  by  some  corrupt  or  improper 
consideration.     Wail  v.  lAvezay,  6  Oolo.  474. 
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The  defendant  further  says  that  the  evidence  does  not  sustain 
the  verdict,  and  that,  if  all  its  other  contentions  are  decided  ad- 
versely to  it,  the  judgment  must  be  reversed  because  the  evidence 
fails  to  show  that  the  defendant  has  been  negligent,  but  does  show 
that  the  accident  could  not  have  happened  but  for  a  defect  in  the 
interior  wires  and  fixtures,  which  belonged  to  and  were  under  the 
control  of  the  appellee.  We  are  of  opinion  that  the  evidence  sup- 
ported the  verdict,  and  that  there  were  facts  testified  to  from 
which  the  jury  was  warranted  in  finding  that  the  defendant  was 
guilty  of  negligence,  or,  at  least,  that  it  failed  to  overcome  the 
prima  facie  case  made  by  the  plaintiff.  These  facts  appeared 
upon  the  trial :  That  the  defendant  company  was  in  the  exclusive 
control  of  a  plant  for  the  generation  of  electricity ;  that  its  busi- 
ness  was  that  of  selling  electricity  for  lighting  purposes ;  that  the 
plaintiff  was  a  member  of  the  family  of  one  of  the  patrons  of  the 
defendant  company ;  that  it  carried  on  its  primary  wires  a  current 
of  1,000  volts;  that  a  converter  box  under  the  control  of  the  de- 
fendant was  used  for  the  purpose  of  supplying  the  residence  in 
question  with  a  current  of  60  volts,  and  no  more ;  that  if  the  con- 
verter box,  or  transformer,  as  it  is  sometimes  called,  were  in  proper 
condition,  no  more  than  50  volts  would  be  carried  into  the  house 
on  the  secondary  wire,  although  the  primary  wires  carried  very 
much  more  than  1,000  volts ;  that  the  plaintiff,  on  a  certain  even- 
ing, while  attempting  to  turn  on  the  electric  light,  received  a  cur- 
rent of  electricity  into  his  body  of  several  hundred  volts ;  that  the 
shock  rendered  him  unconscious  for  a  time,  his  hands  and  feet 
were  seriously  burned,  and  a  portion  of  one  foot  had  to  be  ampu- 
tated ;  that  after  the  accident  the  city  electrician  made  an  examina- 
tion of  the  wiring  in  the  house,  and  an  examination  of  the  con- 
verter box ;  that  a  partial  examination  of  the  fixtures  in  the  house 
disclosed  no  defect,  and  that  the  examination  of  the  converter  box 
did  show  a  defect;  that  the  official  disconnected  the  house  wires 
and  took  out  the  converter  box,  because  it  was  unsafe ;  that  a  cur^ 
rent  of  60  volts  is  not  a  dangerous  current.  With  the  facts  be- 
fore them,  the  jury  was  perfectly  justified  in  returning  a  verdict 
against  the  defendant. 
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The  defendant,  in  support  of  its  contention  that  it  was  not 
guilty  of  negligence,  and  that  the  plaintiff  was  guilty  of  contri- 
butory negligence,  introduced  testimony  tending  to  establish  these 
facts :  That  the  plaintiff  could  not  have  received  the  shock  if  he 
had  held  the  rubber  key  while  turning  on  the  light,  unless  the  in- 
side wiring  was  defective ;  that  the  plaintiff,  when  attempting  to 
turn  on  the  light,  probably  stood  upon  the  metal  register  connected 
with  the  earth  by  metal  pipes ;  that  he  probably  took  hold  of  the 
brass  trimmings  of  the  incandescent  lamp  instead  of  the  rubber 
key ;  that  no  accident  of  the  kind  ever  occurred  at  the  place  before  j 
that,  if  the  voltage  testified  to  as  being  necessary  to  produce  the 
injuries  had  passed  over  the  wires  in  the  house,  the  light  would 
have  burned  with  a  white  light,  for  an  instant  only ;  that  the  light 
was  used  by  the  denizens  of  the  residence  a  few  moments  after 
the  accident,  and  that  the  light  burned  steadily ;  that  all  the  appli- 
ances of  the  company  are  of  standard  makes,  and  that  the  business 
methods  of  the  company  have  had  the  approval  of  nineteen  years 
of  practical  test,  and  have  been  found  sufficient ;  that  no  evidence 
was  offered  showing  that  appellant  failed  to  use  any  precaution 
employed  by  any  other  company;  that  the  transformer  used  was 
the  best  that  had  been  ascertained  at  that  time,  and  in  that  state 
of  the  science  of  electricity.  But  the  jury,  under  proper  in- 
structions, found  against  the  defendant. 

The  fact  that  the  plaintiff,  in  attempting  to  turn  on  the  light, 
touched  not  only  the  rubber  key  but  some  other  part  of  the  fixtures, 
or  that  he  stood  upon  a  metal  register,  cannot  be  regarded  as  a 

< 

want  of  due  care  and  caution.  The  fact  that  the  interior  fixtures 
may  have  been  out  of  repair  cannot  relieve  the  company  of  the 
responsibility  it  owes  to  the  public,  and  owed  to  the  plaintiff,  to 
not  permit  a  deadly  current  of  electricity  to  enter  the  house,  if 
within  its  power  to  prevent  The  jury  was  instructed  that  even 
if  the  company's  appliances  were  defective  and  the  accident  oo- 
curred  by  reason  of  such  defect,  nevertheless,  unless  the  defendant 
knew  or  could  have  known  by  the  exercise  of  reasonable  care  and 
caution  of  such  defect,  and  have  repaired  the  same  and  thereby 
have  prevented  the  accident,  that  the  plaintiff  could  not  recover. 
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And  the  jurj  must  have  found  that  the  appliances  of  the  company 
were  out  of  repair,  and  that  it  could  have  discovered  the  defect 
by  the  timely  test  and  inspection  of  its  transformers. 

We  have  held  in  the  case  of  a  gas  company,  quoting  from 
Koelsch  V.  Philadelphia  Co.,  152  Pa.  355,  25  Atl.  522, 18  L.  R.  A. 
759,  34  Am.  St  Rep.  653,  that :  "  While  no  absolute  standard  of 
duty  in  dealing  with  such  agencies  can  be  prescribed,  it  is  safe 
to  say  in  general  terms  that  every  reasonable  precaution  suggested 
by  experience  and  the  known  dangers  of  the  subject  ought  to  be 
taken.  This  would  require,  in  the  case  of  a  gas  company,  not 
only  that  its  pipes  and  fittings  should  be  of  such  material  and 
workmanship,  and  laid  in  the  ground  with  such  skill  and  care,  as 
to  provide  against  the  escape  of  gas  therefrom  when  new,  but 
that  such  system  of  inspection  should  be  maintained  as  would  in- 
sure reasonable  promptness  in  the  detection  of  leaks  that  might 
occur  from  the  deterioration  of  the  material  of  1^  pipes,  or  from 
any  other  cause  within  the  circumspection  of  men  of  ordinary 
skill  in  business. ''  United  Oil  Company  v.  Roseherry,  80  Colo.  — , 
69  Pac.  688. 

The  testimony  shows  that  a  very  slight  defect  in  the  insulation 
of  the  wires  carrying  currents  for  distribution,  op  the  least  de- 
terioration in  the  materials  used  for  such  insulation,  may  produce 
serious  results,  and  that  the  climatic  conditions  in  this  vicinity 
are  such  that  the  materials  used  for  such  insulation  are  less  durable 
than  in  lower  altitudes.  Reasonable  prudence  and  caution,  then, 
would  require  that  companies  selling  electricity  should  maintain 
a  system  of  frequent  inspection  because  of  the  climatic  conditions 
peculiar  to  this  altitude. 

The  defendant  introduced  a  contract  with  W.  H.  Lawrence,  the 
father  of  the  plaintiff,  by  the  terms  of  whidi  the  company  agreed 
to  furnish  light  at  a  certain  stipulated  price.  This  was  intro- 
duced, probably,  in  support  of  the  allegations  of  the  supplemental 
answer.  By  this  contract  the  subscriber  agrees  to  comply  with 
all  the  rules,  regulations  and  other  provisions  printed  on  the  con* 
tract.  On  the  contract  there  is  printed  a  provision  that  in  case 
the  supply  of  light  should  fail  from  natural  causes  or  accident,  in 
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any  way,  the  company  shall  be  liable  for  damages  only  after 
notice,  and  then  only  for  the  abatement  of  rent  during  such  in- 
terruption; "nor  shall  it  be  liable  in  any  event  for  damage  to 
person  or  property  arising,  accruing  or  resulting  from  the  use  of 
the  light."  The  object  of  this  provision  is  to  relieve  the  company 
from  the  obligation  it  owes  to  the  general  public  and  its  patrons. 
Stipulations  of  this  character  cannot  relieve  the  company  of  its 
liability  for  failure  to  perform  its  duty,  and  courts  usually  decline 
to  enforce  them,  upon  the  ground  that  they  are  unconscionable  and 
in  contravention  of  public  policy. 

Other  questions  are  presented  by  the  assignment  of  errors,  but 
we  do  not  discuss  them.  We  are  satisfied,  from  an  examination 
of  the  whole  record,  that  substantial  justice  has  been  done  the 
parties ;  that  the  jury  could  not  properly  have  rendered  any  other 
verdict  than  one  holding  the  company  responsible  for  the  injury. 

The  verdict  of  the  jury  being  reasonable  under  the  circum- 
stances shown,  we  shall  affirm  the  judgment.      Affirmed. 

Death  by  shock  from  eleotrio  lamp. — ^In  the  case  of  Alton  Ry.  d 
III,  Co,  17.  Foulds,  7  Am.  Electl.  Cas.  548,  81  HI.  App.  322,  it  appeared  that 
the  plaintiff's  wife  in  taking  hold  of  the  wire  or  metal  socket  of  an  electric 
lamp  in  her  house  in  the  act  of  lighting  it,  received  a  fatal  shock.  There  was 
evidence  of  a  grounded  primary  wire  and  of  conditions  rendering  it  possible 
for  the  current  to  pass  around  instead  of  through  the  transformer;  neither 
of  which  alone  could,  but  both  together  might,  have  caused  the  deadly  current 
to  enter  the  house,  resulting  in  the  death  in  question.  It  was  held  that  the 
question  of  the  defendant's  negligence  was  proper  for  the  jury.  See  note 
at  end  of  above  case  in  7  Am.  Electl.  Cas,  556. 
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Tbdfobd  y.  Los  Angslbs  Ei^botbic  Co. 

California;  Supreme  Court. 

1.  IlVJTTBT   TO   UNSKILLED   EMFLOTEE;    DUTY   TO  INSTRUCT. — ^The   plaintiff   was 

employed  by  the  defendant  as  a  common  unskilled  laborer  to  do  the 
ordinary  work  of  digging  holes  for  electric  poles  and  other  general  street 
work.  He  was  directed  by  the  foreman  of  the  defendant  to  go  upon  a 
small  platform  attached  to  a  pole  at  a  distance  of  about  eighteen  feet 
above  the  ground,  and  scrape  one  of  the  electric  wires.  While  engaged 
in  this  occupation  he  received  an  electric  shock  causing  him  to  fall  to 
the  ground,  and  seriously  injuring  him.  He  had  no  knowledge  of  the 
dangers  of  such  work  and  was  not  instructed  or  warned  as  to  such 
danger,  nor  was  he  furnished  with  any  of  the  ordinary  protective  ap- 
pliances used  by  linemen.  It  was  held  that  the  defendant  was  liable  be- 
cause of  its  failure  to  instruct  and  warn  the  plaintiff  as  to  the  hidden 
dangers;  the  duty  of  imparting  such  instruction  is  personal  to  the  em- 
ployer and  cannot  be  delegated  to  another  employee. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
August  30,  1901 ;  reported,  134  Cal.  76,  66  Pac.  76. 

Oibbon  &  Hoisted  and  W.  A.  Cheney,  for  appellant 

Henry  T.  Gage  and  W.  T.  Foley,  for  respondent 

Opinion  by  MoFabulwd,  J. : 

This  is  an  action  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  suffered  by  plaintiff  through  the  negligence  of 
defendant.  The  jury  returned  a  verdict  for  the  plaintiff  in  the 
sum  of  $15,000.  Defendant  appeals  from  an  order  denying  its 
motion  for  a  new  trial. 

Defendant  is  a  corporation  engaged  in  furnishing,  carrying,  and 
distributing  electricity  through  the  city  of  Los  Angeles  for  light- 
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ingy  motive  power,  etc.,  over  poles  and  running  wires  along  the 
streets  and  public  places  of  said  city.  Plaintiff  was  an  employe 
of  defendant,  and  at  the  time  when  the  injuries  complained  of 
were  received  was  at  work,  about  18  feet  above  the  ground,  on 
one  of  the  poles  of  defendant's  system.  He  was  standing  on  a 
small  platform  attached  to  the  pole,  and  was  engaged  in  scraping 
one  of  the  wires,  when  he  suddenly  fell  to  the  ground,  and  was 
badly  injured.  It  is  not  contended  that  the  place  where  plaintiff 
was  working  was  unsafe  on  account  of  its  height,  or  for  any  de- 
fect in  the  platform.  It  is  averred,  however,  in  the  complaint, 
that  his  fall  was  caused  by  a  strong  electrical  shock,  which  ren- 
dered him  unconscious,  and  threw  him  backwards  to  the  ground ; 
and  there  was  sufficient  evidence  to  warrant  the  jury  in  finding 
that  this  averment  was  true.  At  the  time  of  the  action,  plaintiff 
was  working  under  the  directions  of  one  Burge,  who  was  a  fore- 
man in  charge  of  a  gang  of  men  of  which  plaintiff  was  one,  and 
at  this  time  Burge  was  himself  working  on  the  same  pole,  several 
feet  above  the  platform  on  which  plaintiff  stood.  The  evidence 
does  not  make  it  entirely  clear  how  the  current  of  electricity  came 
in  contact  with  plaintiff's  person.  It  is  averred  in  the  complaint 
that  at  the  time  plaintiff  reached  the  platform  tliere  was  a  strong 
current  running  at  that  point  through  the  wires,  parts  of  which 
were  not  insulated.  Defendant  contends  that  this  was  not  true ; 
that  the  wires  then  were  all  '^  dead  " ;  and  that,  if  plaintiff  was 
touched  by  a  current  at  all,  such  current  was  turned  on  after- 
wards by  the  said  Burge.  And  therefore  defendant  contends  that, 
if  plaintiff  was  injured  at  all  by  a  current  of  electricity  which 
was  negligently  permitted  to  pass  through  the  wires  where  he  was 
working,  the  negligence  was  that  of  Burge ;  that  the  latter  was  a 
co-employe  and  fellow  servant  with  plaintiff;  and  that  plaintiff 
cannot  recover  of  the  employer,  the  defendant,  for  injuries  caused 
by  the  negligence  of  the  fellow  servant,  Burge.  There  is  no  doubt 
that  plaintiff  and  Burge  were,  in  a  general  sense,  fellow  servants. 
This  relation  between  them  was  not  changed  by  the  fact  that 
Burge  occupied  a  superior  position  in  the  general  service.  Dono- 
van  V*  Ferris,  128  Cal.  48,  60  Pac.  519,  an,d  cases  there  cited. 
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If,  therefore,  plaintiff  was  injured  by  the  negligence  of  Burge, 
and  the  negligence  did  not  involve  a  duty  which  the  defendant, 
as  employer,  owed  personally  to  plaintiff,  as  employe,  then  the 
offending  fellow  servant  was  alone  responsible,  and  the  judgment 
against  defendant  was  unwarranted,  as  there  is  no  claim  that 
there  was  any  want  of  care  in  selecting  Burge,  or  that  he  was  in 
in  any  way  incompetent  But  there  are  certain  duties  which  an 
employer  owes  personally  to  his  employes,  and  he  cannot  avoid 
responsibility  for  the  injury  to  one  servant,  caused  by  the  failure 
to  perform  such  duties  by  delegating  their  performance  to  another 
servant.  In  such  case  the  fellow  servant  to  whom  the  performance 
of  such  duties  is  assigned  becomes,  with  respect  to  that  particular 
duty,  the  special  representative  of  the  employer, — sometimes 
called  a  vice  principal.  In  such  case  the  negligence  of  the  ser- 
vant is  the  negligence  of  the  principal,  for  which  the  latter  must 
answer.  See  Davis  v.  Pacific  Co.y  98  Cal.  13,  32  Pac.  646 ;  Callan 
V.  Bull,  118  Cal.  593,  46  Pac.  1017 ;  EUedge  v.  Railway  Co.,  100 
Cal.  282,  34  Pac.  720 ;  Nixon  v.  Selby  Co.,  102  Cal.  458,  36  Pac 
803.  Some  of  such  duties,  well  established  in  the  law,  are  to  fur- 
nish proper  machinery  and  appliances  and  keep  them  in  repair, 
to  exercise  care  in  selecting  competent  servants,  to  take  reasonable 
care  for  the  safety  of  the  employes,  etc.  It  is  also  one  of  these 
duties  to  give  careful  instructions,  directions,  and  warnings  to  a 
youthful  or  inexperienced  servant  of  unusual  and  hidden  dangers 
of  which  the  employer  13  aware,  and  of  which  the  servant,  to  the 
employer's  knowledge,  is  ignorant.  Ingerman  v.  Moore,  90  Cal. 
410,  27  Pac.  306,  and  authorities  there  cited ;  Ryan  v.  Los  Atir 
geles  Co.,  112  Cal.  244,  44  Pac.  471,  32  L.  R.  A.  524;  Oihson  v. 
Fumitvre  Co.,  113  C^l.  1,  46  Pac.  6;  Verdelli  v.  Commercial  Co., 
116  Cal.  617,  47  Pac.  364;  Higgins  v.  Williams,  114  Cal.  176, 
45  Pac.  1041 ;  Mullin  v.  Horseshoe  Co.,  105  Cal.  77,  38  Pac.  535 ; 
HaMey  v.  Construction  Co.y  127  Cal.  232,  59  Pac.  577.  And  in 
such  case  the  employer  cannot  escape  the  responsibility  by  dele- 
gating thi^  duty  to  a  fellow  servant  of  the  person  injured.  See 
cases  above  cited.  Now,  in  the  case  at  bar  it  is  averred  in  the 
complaint  that  plaintiff  was  employed  by  defendant  as  a  common, 
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unskilled  laborar,  to  do  ^^  tlie  ordixuury  work  of  diggiqg  hohs  for 
electric  poles,  repairing  electric  poles,  driving  a  horse  and  wagon^ 
and  in  performing  other  street  work  for  the  maintenance  of  said 
poles  and  wires  used  in  Baid  business  of  the  defendant;  and  said 
work  was  not  of  a  skilled  kind,  nor  was  said  work  of  a  dangerous 
character."  It  is  further  averred  that  the  work  of  a  ^^  liuemiui " 
in  dcEfendant's  business  required  great  skill  and  care,  and  was 
of  a  dai^rous  diaracter;  that  the  dangerous  character  of  such 
work  was  well  known  to  defendant,  but  that  plaintiff  was  ^ollj 
unacquainted  with  tbe  duties  and  dangers  of  such  work,  and 
wholly  unskilled  therein, — ''  all  of  which  was  at  all  times  herein 
stated  known  to  said  defendant ;  and  said  plaintiff  did  not  know, 
nor  was  he  ever  informed  by  said  defendant,  nor  by  any  one  else, 
of  the  dangerous  character  of  such  work,  nor  of  the  risk  incident 
thereta"  And  it  is  further  averred  that,  being  thus,  to  defend- 
ant's knowledge^  inexperienced,  and  ignorant  of  the  dangers  of 
the  work  of  a  lineman  upom  wires,  he  was,  without  any  instruc- 
tions or  warning,  and  without  being  furnished  with  rubber  gloves 
or  other  protective  appliances  used  by  linemen,  negligently  or- 
dered by  defendant  to  ascend  said  pole  and  scrape  the  wires. 
While  there  was  some  conflict  in  the  testimony  as  to  some  of  these 
averments,  there  was  sufficient  evidence  to  warrant  the  jury  in 
finding  that  they  were  true;  and,  this  being  so,  it  was  the  duty 
of  defendant  to  inform  and  warn  plaintiff  of  the  peril  to  which 
he  ignorantly  exposed  him^elf  by  coming  in  contact  with  an  inr 
visible  and  dangerous  electrical  current.  The  contention,  there- 
fore, that  under  the  law  the  verdict  was  not  warranted  by  the 
evidence,  cannot  be  maintained. 

There  are  a  number  of  exceptions  to  instructions  given  by  the 
court  on  its  own  motion,  to  instructions  given  at  the  request  of 
plaintiff,  and  to  the  refusal  of  instructions  asked  by  defendant. 
We  do  not,  however,  deem  it  necessary  to  discuss  these  instruc- 
tions in  detail.  If  the  law  be  as  above  stated, — ^that  is,  if  the  duty 
to  instruct  and  warn  plaintiff  as  above  stated  was  a  duty  which 
defendant  personally  owed  to  plaintiff,  and  which  it  could  not 
avoid  by  delegating  it  to  Burge, — then  the  rulings  of  the  court  in 
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giving  and  refusing  ingtructions  were  correct.  The  main  objec- 
tion made  by  defendant  to  these  rulings  i^  that  they  should  have 
been  made  upon  the  theory  that  Burge  and  plaintiff  were  fellow 
servants,  and  that  the  general  rule  as  to  injuries  caused  by  the 
negligence  of  ft  fellow  servant  should  be  rigidly  applied  to  the  case 
at  bar,  and  that  !def  endant  was  not  responsible  if  Burge  neglected 
to  inform  and  warn  plaintiff  of  the  dangers,  to  him  unknown,  to 
which  a  compliance  with  Surge's  order  exposed  him.  In  the  inr 
structions  on  other  points  we  see  no  error.  Questions  of  fact 
were  properly  submitted  to  the  jujy. 

It  is  strenuously  contended  that  the  verdict  is  excessiva  The 
amount  of  damages  awarded  by  the  jury  was,  under  the  circum- 
stances, quite  large.  A  smaller  amount  would,  perhaps,  have  been 
more  just  But  we  cannot  say  that,  as  a  matter  of  law,  the  ver- 
dict jshould  be  set  aside  on  the  ground  of  excessive  damages.  The 
order  appealed  from  is  affirmed. 

We  concur:    Temple  and  Hbnshaw^  J  J. 

Master's  dvtjr  to  instmet. — ^In  the  case  of  Strattner  v,  WUnUngton  City 
Electric  Vo^,  3  Pen.  (Del.)  245,  60  Ail.  57,  the  plaintiff,  a  boy  of  about 
seventeen  years  of  age,  was  in  the  employ  of  the  defendant  dompany,  and 
while  operating  switches  and  taking  and  registering  therefrom  the  electric 
current  generated  by  the  defendant's  plant,  he  received  an  electric  shock  by 
taking  hold  of  the  handles  of  the  right  hand  switch  and  also  of  the  left  hand 
switch  at  the  same  time,  thus  forming  an  electric  circuit.  The  plaintiff  al- 
leged and  testified  that  he  was  not  instructed  by  the  defendant  company  as 
to  the  danger  in  taking  hold  of  the  handles  of  both  switches  at  the  same  time. 
The  courts  in  charging  the  juiy^  said: 

"A  servant  assumes  all  the  ordinary  and  apparent  risks  of  his  employment. 
A  master,  as  such,  is  not  an  insurer  of  the  safety  of  his  servant.  It  is  the 
duty  of  the  master  to  give  such  instruction  and  warning  to  his  servant  as 
to  the  dangerous  character  of  his  employment  as  may  reasonably  enable  him 
to  understand  the  peril  to  which  he  is  exposed.  Such  instruction  and  warn- 
ing should  be  measured  in  each  case  by  the  youth,  inexperience,  or  ignorance 
of  the  servant.  If  the  defendant  did  not  so  instruct  and  warn  the  plaintiff, 
and  the  injuries  complained  of  resulted  from  that  cause  alone,  then  the 
plaintiff  would  be  entitled  to  recover.  The  measure  of  such  instruction  in 
case  of  infanqy  would  be  modified  according  'to  the  maturity  and  capacity 
of  the  infant,  his  ability  to  understand  and  appreciate  the  danger,  and  his 
familiarity  with  all  the  surroundings  and  conditions  in  each  particular  case.' 
Weldon  t?.  Railroad  Co.,  2  Pennewill,  14,  43  Atl.  156;  Tully  v.  Same,  2  Penne- 
will,   541,   47   Atl.    1010.     Such  maturity,  capacity,  understanding,  and  fa- 
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miliarity  in  this  case  are  to  be  tested  by  tlie  plaintiff's  condition  at  the  time 
of  the  accident,  and  not  by  any  additional  maturity  or  capacity  that  may 
have  come  to  him  since  that  time,  if  any  such  there  be.  But,  whether  the 
plaintiff  was  so  instructed  and  warned  or  not,  if  he  knew  the  danger  to  which 
he  was  exposed,  or  in  the  exercise  of  reasonable  care  might  hare  known  it, 
then  he  assumed  the  risk,  and  would  not  be  entitled  to  recover;  as  in  such 
case  he  would  be  guilty  of  contributory  negligence." 

In  this  same  connection  see  also  the  case  of  Karozeioski  v,  Wilmington  City 
Ry,  Co,,  64  Atl.  746  (Del.  Super.  Ct.),  where  it  appeared  that  the  plaintiff 
was  engaged  in  scrubbing  and  cleaning  a  summer  street  car  while  the  trolley 
pole  was  in  contact  with  the  feed  wire,  and  while  so  engaged  his  hand  came 
in  contact  with  the  end  of  a  live  wire  hanging  down  from  the  top  of  the  car; 
that  thereby  he  received  an  electric  shock  and  was  seriously  injured.  In 
charging  the  jury  the  court  directed  that  "  where  the  employment  is  danger- 
ous, it  is  the  master's  duty,  either  by  general  rules  or  special  instructions,  to 
warn  and  inform  his  servant  of  the  danger,  if  by  reason  of  youth  or  inex- 
perience the  servant  is  unacquainted  therewith.  The  measure  of  such  in- 
structions should  be  gauged  in  all  cases  by  such  youth  or  inexperience." 
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Kentucky;  Court  of  Appeals. 

1.  INJTTBT  to  ninSMAN  by  defective  wire;  ASSUHPTTON  of  BI8K;   KIVOWLBDQB 

OF  FOKEiCAiT  NOT  IMPUTED  TO  EMPLOYEE. — ^The  appellant  was  In  the  em- 
ploy of  the  appellee  as  a  lineman.  He  was  directed  by  the  foreman  of 
the  appellee  to  go  upon  a  pole  of  the  Louisville  Electric  Company  for  the 
purpose  of  repairing  the  wires  of  the  appellee,  which  he  could  not  do  by 
going  upon  one  of  the  poles  of  the  appellee.  While  engaged  in  his  em- 
ployment on  this  pole  he  came  in  contact  with  a  live  wire  belonging  to 
the  Louisville  Company  and  was  severely  burned.  It  appeared  that  he 
had  knowledge  of  the  danger  of  his  emplo3rment  and  of  the  insufficiency 
of  the  Implements  which  he  was  using.  It  also  appeared  that  the  fore- 
man of  the  appellee  had  been  informed  by  the  foreman  of  the  Louisville 
Electric  Light  Company  that  the  pole  which  the  appellant  went  upon 
was  dangerous  and  that  he  should  keep  his  men  off  of  it.  The  appellee's 
foreman  did  not  give  the  appellant  the  information  thus  obtained.  The 
foreman  was,  therefore,  negligent,  notwithstanding  the  appellant's  knowl- 
edge of  the  dangerous  character  of  the  work,  and  the  appellee  is  liable 
therefor. 
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Appeal  by  plaintiff  from  judgment  for  defendant.     Decided 
October  29,  1903 ;  reported  Ky.  Law  Kep.  — ,  76  S.  W.  379. 

Emory  H.  Lindenberger  and  W.  J.  O'Conner,  for  appellant. 

O'Neal  &  O'Neal,  for  appellee 

Opinion  by  Nunn,  J. : 

The  appellant  appeals  from  a  judgment  of  the  Jefferson  Circuit 
Court  on  a  verdict  rendered  against  him  on  a  peremptory  instruc- 
tion. The  contention  of  appellant  is  that  he  was  an  employee  of 
appellee,  working  under  the  ordelrs  and  directions  of  a  superior 
by  the  name  of  Holt ;  that  they  were  repairing  the  electric  wires 
of  appellee  at  a  point  near  Third  and  Jefferson  streets,  in  the 
city  of  Louisville ;  that  near  one  of  the  poles  of  appellee  stood  a 
similar  pole  belonging  to  the  Louisville  Electric  Light  Company, 
and  being  unable  to  make  the  connection  of  appellee's  wire  by 
remaining  on  appellee's  pole  with  the  implements  at  hand,  the 
foreman.  Holt,  ordered  and  directed  this  appellant  to  go  over  onto 
the  pole  of  the  Louisville  Electric  Light  Company,  and  to  walk 
out  on  one  of  the  arms  of  this  pole,  where  he  could  reach  the  wires 
of  the  appellee,  so  as  to  stretch  the  slack  out  of  it ;  that  he  was 
able  to  reach  the  wire,  but  could  not  get  the  implement  which  he 
had  for  use,  called  a  '^  come  along,"  to  take  hold  of  the  wire  with 
the  insulation  on  it ;  that  his  superior,  Holt,  directed  him  to  take 
his  knife  and  cut  off  the  insulation,  which  he  did,  and  then  clasp 
it  with  this  implement;  that  there  were  electric  wires  above  his 
head  and  on  the  arm  near  his  feet,  belonging  to  the  Louisville 
Company,  and  in  his  effort  to  stretch  appellee's  wire  there  was  an 
involuntary  movement  of  one  of  his  feet,  which  came  in  contact 
with  one  of  the  wires  of  the  Louisville  Company,  'wiiich  was  a  live 
wire,  and  his  foot  was  severely  burned ;  that  he  knew  the  position 
he  occupied  was  a  dangerous  one,  but  had  no  thought  of  coming 
in  contact  with  a  live  wire  of  the  Louisville  Company.  He  further 
stated  the  instrument  which  he  had  for  use — the  "  come  along  " — 
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was  not  a  proper  and  safe  instrument  for  such  use ;  that  a  rope  with 
a  knot  in  it  was  the  proper  and  safe  thing,  but  which  had  not  been 
furnished. 

This  court  is  at  a  loss  to  determine  certainly  the  meaning  of  the 
lower  court  in  the  bill  of  exceptions  in  the  use  of  this  language : 
"  The  official  transcript  of  the  evidence,  showing  correctly  all  the 
objections  and  exceptions  made  and  taken,  and  ruling  of  the  court 
thereon,  is  filed  herewith,  as  a  part  of  this  bill,  marked  '  Transcript 
of  Testimony/     Such  testimony  was  taken  down  in  shorthand, 
and  subsequently  transcribed  by  the  stenographer,  and  the  tran- 
script is  a  full,  accurate,  and  correct  transcript  of  the  testimony 
in  the  case,  except  that  it  omits  a  statement  which  the  plaintiff 
says  was  made  by  John  Geywitz,  a  witness  in  his  behalf,  to  the 
effect  that  he  warned  the  defendant's  foreman.  Holt,  that  its  men 
would  be  hurt  if  he  sent  them  on  the  pole  of  the  Louisville  Electric 
Light  Company  at  Third  and  Jefferson  streets."    There  appear  in 
the  record  the  affidavits  of  John  Geywitz,  Emory  H.  Lindenberger, 
one  of  the  counsel  for  appellant,  C.  R.  Dinwiddie,  and  Robert  'N. 
Krieger,  to  the  effect  that  Geywitz  gave  such  testimony  on  the 
trial  of  the  action.    While  it  is  not  clear,  we  are  of  the  opinion, 
from  the  language  of  the  court  in  the  bill  of  exceptions,  that  it 
intended  to  adopt  this  statement  as  a  part  of  the  testimony  of  Gey- 
witz.   There  was  no  testimony  offered  by  appellee,  for  at  the  end 
of  appellant's  testimony  there  was  a  peremptory  instruction  given 
to  find  for  appellee. 

We  are  of  the  opinion  that  the  lower  court  erred  in  the  giving 
of  this  peremptory  instruction.  There  was  evidence  tending  to 
support  appellant's  claim.  In  the  case  of  /.  C.  R,  Co,  v.  Lanagan, 
76  S.  W.  32,  the  court  said :  "  There  are  certain  risks  which  a 
laborer  assumes  as  an  incident  of  his  employment.  Among  these 
is  that  of  the  ordinary  negligence  of  his  fellow  servants.  Although 
each  servant  in  the  common  employment  is  a  representative  of  the 
master,  to  the  extent  that  he  is  acting  within  the  scope  of  his  duties, 
yet  for  many  kinds  of  ordinary  neglect  towards  his  fellow  servants 
the  master  may  not  be  liable  for  resulting  injuries.  However, 
there  are  certain  duties  which  the  master  owes  to  his  servants  that 


By  Contact  with  Live  Wires.  643 

Shanks  v.  Citizens'  Gkneral  Electric  Ck). 

are  primary  and  personal  in  their  nature,  and  which  he  may  not 
delegate  to  another,  so  as  to  escape  liability  for  their  nonperform- 
ance. Among  these,  he  owes  to  his  servants  to  furnish  them  a 
reasonably  safe  place  to  do  their  work,  and  must  furnish  them 
reasonably  safe  tools  and  appliances  with  which  to  do  it.  .  .  . 
So,  where  the  master  assigns  or  imposes  upon  one  of  his  servants 
the  duty  of  representing  him  in  providing  these  means,  the  ser- 
vant's acts  are  deemed  to  be  those  of  the  master,  and  for  a  simple 
neglect  by  such  servant  the  master  is  responsible  as  though  he  acted 
in  person."  The  appellee  contends  that  appellant's  own  testimony 
shows  that  he  was  aware  of  the  danger  incident  to  his  work,  and  of 
the  defective  and  insufficient  appliances  furnished  him  with  which 
to  do  the  work,  and  for  these  reasons  the  court  was  right  in  giving 
the  peremptory  instruction.  Upon  this  subject  the  court,  in  the 
same  case,  said :  ''  We  understand  the  rule  on  this  subject  to  be 
that  if  the  danger  or  risk  is  such  that  a  prudent  man  would  have 
refused  to  do  the  work  under  the  circumstances,  because  of  the 
danger,  then  the  servant  wiU  act  at  his  peril  in  undertaking  it. 
But  when  the  probability  of  injury  is  such  that  the  minds  and  judg- 
ments of  prudent  men  might  well  differ  upon  the  certainty  of  its 
happening,  or  with  regard  to  whether  the  force  or  appliances  are 
reasonably  safe  or  adequate  to  the  performance  of  the  task,  and 
where  the  master  insists,  after  objection,  that  the  servant  proceed 
with  the  work,  or  assures  him  that  the  force  is  adequate  or  the 
machinery  safe,  then  the  servant  has  the  right  to  rely  upon  the 
master's  presumed  superior  knowledge.  The  risk  is  thereby  as* 
sumed  entirely  by  the  master,  and  he  impliedly  assures  the  servant, 
who  relies  upon  his  statement,  or  who  obeys  his  positive  direction, 
that,  if  he  (the  master)  is  in  error  as  to  the  safety,  he  would  in- 
demnify the  obedient  servant  against  the  consequenoea"  If  the 
foreman  of  the  Louisville  Electric  Light  Company  had  given  Holt, 
the  foreman  of  appellee,  information  that  this  pole  at  the  comer 
of  Third  and  Jefferson  was  dangerous,  and  told  him  to  keep  his 
men  off  of  it,  for  they  might  get  hurt,  then  it  was  certainly  negli- 
gence for  appellee's  foreman  to  direct  appellant  to  get  upon  this 
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pole  to  perform  labor,  and  especially  without  giving  him  the  in- 
formation he  had  received  with  reference  thereto. 

For  these  reasons,  the  judgment  of  the  lower  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  consistent  here- 
with. 

Liability  for  injury  to  Employee  of  Electric  Company. 

1.  In  general. 

2.  Special  dangers  as  to  employment  pertaining  to  electrical  f^Tstema. 

a.  General  rule. 

6.  Use  of  rubber  gloves. 

c.  Duty  to  instruct. 

3.  Latent  defects  in  appliances. 

a.  Duty  of  employer. 

h.  Injuries  caused  by  defective  insnlation* 

0.  Injuries  caused  by  latent  defects. 

4.  Selection  of  appliances  by  employee. 

!•  Ia  gea«raL — It  is  the  duty  of  an  electrical  company  to  exerdse  reason' 
able  care  to  protect  its  employees  from  injury  caused  by  contact  with  electric 
wires.  In  the  exercise  of  such  care  it  becomes  the  duty  of  the  company  to 
furnish  its  employees  with  safe  appliances  and  to  keep  the  same  in 
reasonable  repair,  and  also  to  furnish  its  employees  with  a  reasonably  safe 
place  in  which  to  perform  their  duties.  As  held  in  the  case  oi 
Easea  County  Eleo.  Co,  v,  Kelly,  5  Am.  Electl.  Cas.  364,  57  N.  J.  L.  100,  29 
Atl.  427,  the  duty  of  a  master  to  a  servant  in  his  employ  is  to  take  reason- 
able care  and  precaution  not  to  subject  the  servant  to  other  or  greater  dangers 
than  those  which  are  obvious  or  naturally  incident  to  the  employment,  the 
risk  of  which  the  servant  takes  by  accepting  employment;  the  master  .must 
take  reasonable  care  to  furnish  tools  and  appliances  with  which,  and  to  have 
the  places  on  or  about  which,  the  servant  is  employed  to  work,  reasonably 
safe  for  the  work. 

But  the  duty  of  any  employer  to  protect  and  care  for  his  employee  is  subject 
to  the  well  settled  doctrine  that  the  employee,  by  accepting  employment^ 
consents  to  take  the  risk  of  all  dangers  obviously  or  naturally  incident  to 
such  employment. 

2.  Special  daaicwni   as  to   employment  pertaiaias  to   eleotiieal 


(a)  General  rvXe. — ^An  electric  company  does  not  insure  the  safety  of  its 
employees.  The  risks  of  employment  pertaining  to  the  use,  operation  and 
maintenance  of  electric  wires  and  appliances  is  commonly  known  to  everyone. 
A  person  entering  the  employment  of  an  electric  company  will  then  be  held 
subject  to  the  general  rule  that  the  known  and  ordinary  risks  of  such  em- 
ployment are  assumed  by  him.  Flood  v.  W.  XJ.  Tel.  Co.,  4  Am.  Electl.  Cas. 
402,  131  N.  Y.  603,  30  N.  E.  196.    The  rule  as  stated  by  Mr.  Joyce  (Joyce  on 
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Electric  Law,  sec.  652),  is  as  follows:  "Electrical  companies  do  not  insure 
the  safety  of  their  employees,  but  the  latter  are  subject  to  the  general  rule 
that  one  who  chooses  to  enter  into  an  employment,  invoWing  danger  of 
personal  injury,  which  the  master  himself  might  have  avoided,  assumes  all 
risks  incident  to  the  employment  and  which  are  known  to  him,  or  are  either 
plain  and  obvious,  and  which  he  has  no  reason  to  expect  will  be  counteracted 
or  removed,  and  that  the  employee  connot  recover  for  injuries  resulting 
from  such  dangers."  Citing  McGorty  v.  Southern  N.  E.  Eelephone  Co,,  69 
Conn.  635,  38  Atl.  359;  Soutar  v.  International  Eleo.  Co.,  68  Minn,  18,  70 
N.  W.  796;  W.  U.  Tel  Co.  v.  MoMuUen,  6  Am.  Electl.  Cas.  338,  58  N.  J.  L. 
155,  33  Atl.  384,  32  L.  R.  A.  351.  In  the  case  last  cited  it  was  held  that  a 
servant  assumes  the  ordinary  risks  incident  to  his  employment,  and  also 
risks  arising  in  consequence  of  special  features  of  danger  known  to  him,  or 
which  he  could  have  discovered  by  the  exercise  of  reasonable  care,  or  which 
should  have  been  observed  by  one  ordinarily  skilled  in  the  employment  in 
which  he  engages. 

{b)  Use  of  rubber  glof^ea, — ^An  experienced  lineman,  who,  discarding  the 
rubber  gloves  furnished  him  by  an  electric  light  company  employing  him, 
touches  with  his  bare  hands  the  obviously  uninsulated  ends  of  live  wires  for 
the  purpose  of  connecting  them,  assumes  the  risks  of  his  employment,  and 
damages  for  his  death  thus  caused  cannot  be  recovered  of  the  company. 
Junior  v.  Mo.  Eleo.  L.  d  P.  Co.,  5  Am.  Electl.  Cas.  369,  127  Mo.  79,  29  S.  W. 
988.  The  court,  in  summing  up  the  facts  appearing  in  this  case,  said :  *'  It 
seems  very  clear  that  this  misfortune  befell  the  decedent  throiigh  his  neglect 
to  use  the  rubber  gloves  provided  for  this  very  work.  He  assumed  the 
risk  of  handling  these  wires  charged  with  electricity.  The  employment  was 
very  hazardous  and  inherently  dangerous  in  its  very  nature,  but  he  under- 
took it  with  knowledge  of  its  dangers,  and  he  was  bound  to  exercise  care 
to  avoid  the  consequences.  The  evidence  shows  most  concfusively  that,  by 
his  own  neglect  of  the  means  furnished  him  by  his  employer,  be  brought  his 
hands  in  contact  with  the  wires  and  lost  his  life."  But  in  the  case  of  Hwr- 
roun  V.  Brush  Eleo.  L.  Co.,  6  Am.  Electl.  Cas.  351,  12  N.  Y.  App.  Div.  126, 
42  N.  Y.  Supp  716,  it  appeared  that  the  plaintiff's  intestate,  a  lamp  trimmer, 
was  killed  by  an  electric  shock  while  engaged  in  trimming  a  street  lamp. 
It  was  held  that  his  failure  to  wear  rubber  gloves  while  engaged  in  such 
work  was  not  necessarily  conclusive  upon  the  question  of  contributory  negli- 
gence. 

(o)  Duty  to  instruct, — Dangers  that  are  the  result  of  common  knowledge 
which  can  readily  be  seen  by  common  observation,  the  servant  assumes  the 
risk  of;  but  when  the  danger  to  be  avoided  requires  a  knowledge  of  scientific 
facts,  an  ordinary  servant  is  not  presumed  to  have  knowledge  of  them  and 
it  is  the  duty  of  the  master  knowing  them  to  inform  the  servant  in  respect 
llhereto.  Chicago  Edison  Co.  v.  Hudson,  16  111.  App.  C39.  In  the  case  of 
Myhan  v.  Louisiana  Elec.  L.  d  P.  Co.,  41  La.  Ann.  964,  6  So.  799,  17  Am.  St. 
Hep.  436,  it  was  held  that  an  electric  light  company  is  bound  specially  to 
warn  its  employee  of  the  nature  of  the  danger  arising  from  contact  with 
its  exposed  wires,  and  it  will  not  be  excused  in  case  of  injury  unless  it 
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proves  that  the  employee  well  knew  the  danger,  and,  notwithstanding,  ex- 
posed himself  willingly  and  deliberately  to  it.  The  presumption  is  that  such 
an  employee  was  ignorant  of  the  danger  arising  from  the  contact,  and  in 
case  of  injury  the  burden  of  positive  proof  is  on  the  company  to  show  notice 
and  knowledge  of  the  danger  on  the  part  of  the  employee.  In  the  case  of 
Carr  v.  Manchester  Elee.  Co.,  7  Am.  Electl.  Cas.  746,  70  N.  H.  308,  48  AtL 
286,  it  was  held  that  an  electric  light  company  was  not  chargeable  with  negli- 
gence in  failing  to  inform  its  employee  that  there  was  greater  danger  in 
handling  electric  wires  in  wet  weather  than  in  dry. 
3.  IiAteat  defects  isa  mppllaaeea* 

(a)  Duty  of  employer, — It  being  conceded  that  employment  in  connection 
with  electric  devices  is  dangerous,  the  employer  is  legally  held  to  the  greatest 
care  and  diligence  in  the  selection  of  the  necessary  materials  and  appliances 
and  in  everything  else  calculated  to  insure  the  safety  of  the  employee  in 
the  prosecution  of  his  work.  Ckurain  v.  W,  U.  Tel.  Co,,  2  Am.  Electl.  Cfts.  344, 
40  La.  Ann.  178;  Railroad  Co,  v,  Derby,  14  How.  (U.  S.)  486;  Colorado  Elee. 
Co.  V.  Lubhera,  2  Am.  Electl.  Cas.  361,  11  Colo.  505,  19  Pac.  479.  It  is  in- 
dispensable to  the  employer's  exemption  from  liability  to  his  servants  for  the 
consequences  of  risks  thus  incurred,  that  he  should  be  free  from  negligence. 
He  must  furnish  the  servant  with  the  means  and  appliances  which  the  service 
requires  for  its  efficient  and  safe  performance;  and  if  he  fail  in  that  respect, 
and  an  injury  result,  he  is  liable  to  the  servant  as  he  would  be  to  a  stranger. 

(b)  Injuries  caused  by  defective  insulation, — ^In  view  of  the  subtle  and 
dangerous  nature  of  electricity,  an  employer  in  using  it  is  bound  to  the 
exercise  of  a  very  high  degree  of  care  for  the  protection  of  his  employees 
against  injury  from  such  use.  The  accidental  crossing  or  contact  of  wires, 
caused  by  their  sagging  or  breaking,  or  by  high  winds  and  other  causes,  and 
the  ccmsequent  charging  of  the  wire  carrying  a  light  current  with  a  dangerous 
current  from  a  more  heavily  charged  wire,  is  of  sufficiently  frequent  occur- 
rence to  suggest  to  an  employer  the  liability  of  accident  from  such  a  cause, 
and  to  require  him  to  take  precautions  against  injury  to  his  employees 
thereby.  Moron  v.  Corliss  Steam  Engine  Co.,  7  Am.  Electl.  Cas.  743,  21  R.  I. 
386,  43  Atl.  874.  And  in  the  case  of  Kraatz  v.  Brush  Elee,  L,  Co,,  3  Am. 
Electl.  Cas.  491,  82  Mich.  457,  46  N.  W.  787,  it  was  held  that  the  stringing 
of  wires  by  an  electric  light  company  so  that  the  wires  of  one  circuit  cross 
another,  and  so  that  a  slight  sagging  of  one  wire  will  bring  the  two  in 
contact,  thus  wearing  off  the  insulation  and  leaving  the  wires  bare,  and 
maintaining  one  circuit  as  a  live  one,  while  employees  are  set  at  work 
handling  with  bare  hands  the  wires  of  the  dead  circuit  so  crossing  the  wires 
of  the  live  one,  is  plain  and  unexcusable  negligence. 

The  rule  has  been  stated  in  respect  to  the  use  of  electricity  for  the  opera- 
tion of  electric  railways  as  follows:  "When  the  Legislature  authorizes  a 
corporation  to  use  such  an  agency  as  electricity  in  the  public  streets,  the 
law  implies  the  duty  of  using  a  very  high  degree  of  care  in  the  construction 
and  operation  of  the  appliances  for  the  use  of  that  agency,  requiring  the 
corporation  to  employ  every  reasonable  precaution  known  to  those  possessed 
of  the  knowledge  and  skill  requisite  for  the  safe  treatment  of  such  an  agency. 
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for  providing  against  all  dangers  incident  to  its  use,  and  holds  it  accountable 
for  an  injury  to  any  person  due  to  the  neglect  of  that  duty,  whether  the 
person  injured  is  or  is  not  one  of  its  own  employees."  McAdcun  v.  Central 
Ry.  Eleo.  Co.,  6  Am.  Electl.  Gas.  348,  67  Conn.  445;  35  Atl.  341.  In  the  case 
of  Mitchell  v.  Raleigh  Elect.  Co.,  7  Am.  Electl.  Cas.  644,  129  N.  C.  166,  39 
S.  £.  801,  the  facts  were  as  follows:  The  plaintiff's  intestate  was  in  the 
employ  of  a  telephone  company,  and  was  assisting  in  stringing  a  wire  upon 
the  poles  of  said  company.  Such  poles  were  some  ten  feet  higher  than  those 
of  the  defendant.  In  letting  out  the  wire  from  one  telephone  pole  to  another 
it  came  in  contact  with  an  electric  light  wire  and  the  plaintiff's  intestate  was 
fatally  shocked.  The  light  wire  was  not  insulated  as  required  by  a  mimici- 
pal  ordinance.  The  electric  company  was  iheld  negligent.  The  court  said: 
**  The  evidence  in  the  case  at  bar  shows  that  defendant's  wires  were  strung 
on  poles  along  the  same  street  with  those  of  the  Bell  Telephone  Co.  At 
places,  as  in  this  case,  one  set  of  wires  diagonally  crossed  the  other  at  a 
distance  of  only  about  ten  feet.  Each  ihad  a  common  right,  and  it  was  the 
duty  of  each  to  exercise  all  reasonable  precautions  for  the  prevention  of 
injury  to  the  servants  who  may  be  sent  there  in  the  performance  of  duty. 
Each  is  bound  to  know  that  the  servants  of  the  other  may  come  in  contact 
with  its  wires." 

(o)  In  furies  caused  by  latent  defects, — ^A  servant  is  chargeable  with  knowl- 
edge of  those  defects  only  that  are  open  to  his  observation.  Missouri  Pacific  Ry. 
Co.  V.  Lehmherg,  75  Tex.  61,  12  S.  W.  838;  Denham  v.  Trinity  County  Light 
Co.,  73  Tex.  78,  11  S.  W.  151.  An  employee  is  not  bound  to  inquire  as  to 
latent,  but  only  patent,  defects  in  machinery  and  may  assume  that  this 
inquiry  has  been  made  by  the  employer,  upon  whom  the  duty  devolves;  and 
although  the  servant  may  know  of  the  defects,  this  will  not  defeat  his  claim 
for  damages  for  injury,  unless  it  be  shown  that  he  knew  that  the  defects  were 
dangerous.  Myhan  v.  Louisiana  Elec.  L.  ffi  P.  Co.,  41  La.  Ann.  964,  6  So. 
799,  17  Am.  St.  Rep.  436.  In  the  case  of  Essew  County  Elec.  Co.  v.  Kelly, 
5  Am.  Electl,  Cas.  360,  57  N.  J.  L.  100,  29  Atl.  427,  it  was  held  that  when 
a  servant  receives  an  injury  from  a  latent  defect  in  appliances  furnished  to 
him  by  his  employer  to  be  used  by  him  as  a  lineman,  evidence  to  establisth 
the  master's  liability  for  such  defect  must  justify  the  inference  that  he 
either  knew  or  by  the  exercise  of  the  care  required  of  him,  might  have 
known,  of  the  defect;  but  he  will  not  be  responsible  for  a  defect  which  the 
most  careful  scrutiny  would  not  have  disclosed. 

4.  Sdeotiom  of  appliaaoes  by  employee. — Where  the  employee  who 
had  been  long  employed  and  carefully  instructed  as  to  his  duties  and  the 
dangers  incident  thereto,  was  killed  while  in  the  discharge  of  his  duty  by  the 
passage  of  an  electric  current  through  his  body,  caused  by  the  use  by  him  of 
a  defective  *'  shunt-cord,"  and  it  appeared  that  the  defects  in  such  device 
were  patent,  and  that  the  employee  had  selected  it  from  several  others  at 
the  office  of  the  employer,  leaving  a  number  which  were  perfect,  it  was  held 
that  tlie  company  was  guilty  of  no  negligence,  but  that  the  employee  himself 
was  negligent,  and  no  recovery  could  be  had  for  his  death.  Piedmont  Eleo. 
III.  Co.  V.  Patterson*s  Adm'x,  2  Am.  Electl.  Cas.  350,  84  Va.  747,  6  S.  E.  4. 
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Nebraska;  Supreme  Court. 

1.  Injubt  to  kmflotee;  contbibutobt  nkgligsncb. — In  an  action  for  negli- 

gence, when  contributory  negligence  is  relied  upon  as  a  defense,  the  bur- 
den of  proof  is  upon  the  defendant  to  establish  such  defense,  unless  con- 
tributory negligence  is  disclosed  by  the  petition,  or  by  the  evidence  in- 
troduced by  the  plaintiff  in  making  his  case.  Where  the  evidence  on 
the  question  either  of  negligence  or  contributory  negligence  is  of  such  a 
character  that  reasonable  minds  might  honestly  differ  as  to  the  infer- 
ence to  be  drawn  therefrom  as  to  such  questions,  a  'finding  either  way 
thereon  cannot  be  said  to  be  insufficiently  supported  by  the  evidence. 

2.  DUTT  TO  PBOTBCT  EMPLOTEB;  NOTICE  OF  DEFECT. — ^Au  employee  has  a  right 

to  assume  that  his  employer  has  taken  due  precautions  to  insure  his 
safety,  and  that  the  tools,  appliances  and  material  furnished  by  the  em- 
ployer are  reasonably  safe.  Aliter,  where  the  employee  has  notice  of  the 
defective  condition  of  such  tools,  appliances  or  material,  or  of  facts  suffi- 
cient to  put  a  man  of  ordinary  prudence  on  inquiry. 

3.  Refusal  to  instruct. — ^The  refusal  to  give  an  instruction,  proper  in  form, 

is  not  ground  for  reversal,  where  such  instruction  is  based  on  a  fact  the 
existence  of  which  the  jury  negative  by  a  special  finding  supported  by 
the  evidence. 

(Syllabus  by  the  court.) 

CommissionerB'  opinion.  Department  No.  3.  Error  brought 
by  defendant  from  judgment  for  plaintiff.  Decided  March  4,  1903 ; 
reported  93  K  W.  966. 

Rich  &  Clapp,  for  plaintiff  in  error. 

T,  J,  Mahoney,  for  defendant  in  error. 

Opinion  by  Albert,  C.  : 

On  the  2d  day  of  August,  1900,  Thomas  B.  Dent  commenced 
work  as  a  lineman  for  the  New  Omaha  Thomson-Houston  Electric 
Light  Company,  which  at  that  time  owned  and  operated  an  elec- 
tric light  system  in  the  city  of  Omaha.  On  the  same  day,  in  the 
course  of  his  employment,  he  was  engaged  in  fastening  wires  on 
insulators  on  the  croes-bars  of  a  pole,  upon  which  a  number  of 
wires  were  strung,  radiating  therefrom  to  the  four  points  of  the 
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compass.  The  wires  were  strung  on  four  sides  of  the  pole,  and 
wires  of  different  polarity  were  on  each  of  the  four  sides.  The 
insulating  material  on  the  wires  was  old  and  rotten,  and,  while 
Dent  was  fastening  one  of  the  wires  to  the  glass  insulator,  the 
insulating  material  on  the  wires  broke  or  cracked  on  the  side  of 
the  glass  insulator  opposite  to  him,  as  he  supported  himself  at 
work  on  the  pole  at  some  distance  from  the  ground.  In  attempt- 
ing to  fasten  another  wire  he  used  a  pair  of  iron  or  steel  pliers 
to  handle  it  While  thus  engaged  his  elbow  came  in  contact  tdth 
the  other  wire  at  the  point  where  the  insulation  was  cracked  or 
broken,  and,  the  wires  being  alive  and  of  different  polarity,  the 
current  passed  through  his  body  and  killed  him.  The  widow  of 
the  deceased  was  appointed  administratrix  of  his  estate,  and 
brought  this  action  against  the  electric  light  company  for  dam- 
ages on  account  of  the  death  of  her  husband,  charging  that  death 
was  caused  by  the  negligence  of  the  defendant  company.  The 
petition  contains  three  specifications  of  negligence :  (1)  The  use 
of  wires  on  which  the  insulation  had  become  old  and  unsafe ;  (2) 
placing  wires  of  opposite  polarity  on  the  same  side  of  the  poles 
upon  which  the  deceased  met  his  death;  and  (3)  not  cutting  off 
the  current  from  wires  on  which  the  deceased  was  at  work  when 
killed.  The  answer  denied  any  and  all  negligence  on  the  part  of 
the  defendant,  and  charges  contributory  negligence  on  the  part 
of  the  deceased.  The  reply  is  a  general  denial.  The  jury  found 
for  the  plaintiff,  and  judgment  was  given  accordingly.  The  de- 
fendant brings  error. 

The  court,  among  other  things,  instructed  the  jury  as  follows : 
"(10)  An  employee  is  under  the  same  legal  duty  to  care  for  his 
own  safety  that  his  employer  is  to  provide  for  his  protection  from 
accidents.  It  was  the  duty  of  James  R.  Dent,  while  in  the  per- 
formance of  his  work,  as  a  lineman,  to  exercise  ordinary  and  rea- 
sonable care  and  caution,  under  the  circumstances  of  his  situation, 
to  avoid  electric  shocks  and  consequent  death.  While  he  had  a 
right  to  assume  that  the  defendant  had  used  ordinary  care  and 
diligence  to  make  it  reasonably  safe  for  him  to  work  on  live  wires, 
yet  he  was  not  at  liberty  to  close  his  eyes  to  defects  of  insulation 
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which  Trere  open  and  obvious,  or  which  he  might  have  Been  by 
using  ordinary  and  reasonable  care  and  caution.  If  you  believe 
from  the  preponderance  of  the  evidence  that  the  insulation  on 
wire  called  No.  2  was  broken  by  said  Dent  when  he  tied  said  wire 
around  the  glass  insulator,  and  if  you  further  find  from  the  pre- 
ponderance of  the  evidence  that  said  break  in  the  insulating  ma- 
terial on  Baid  wire  was  open  and  obvious  to  said  Dent,  or  that  he 
ought  to  have  seen  it  by  an  exercise  of  ordinary  care  on  his  part 
before  he  attempted  to  tie  on  the  next  wire,  then  your  verdict 
must  be  for  the  defendant,  even  though  defendant  might  have 
been  negligent." 

The  defendant  insists  that  the  verdict  is  contrary  to  the  fore- 
going instruction,  because  the  evidence  is  undisputed  that  the 
break  or  crack  in  the  insulation,  which  permitted  the  deceased's 
arm  to  come  in  contact  with  the  wire,  was  on  the  top  of  the  turn 
in  the  wire,  and  in  full  sight,  so  that,  if  he  did  not  see  it,  he  should 
have  seen  it,  and  protected  himself  against  it.  But  there  is  suffi- 
cient evidence  to  sustain  a  finding  that  the  insulation  oq  this  wire 
was  about  ten  years  old;  that  the  ordinary  life  of  insulation  is 
from  three  to  four  years ;  that  the  use  of  such  wire  by  the  defend- 
ant was  negligence;  and  that,  if  insulation  had  been  reasonably 
good,  the  break  would  not  have  occurred.  Now,  while  it  is  tme 
that  the  employee  assumes  the  ordinary  risks  incident  to  his  em- 
ployment, it  is  also  true  that  he  haa  a  right  to  assume  that  his  em- 
ployer has  taken  due  precautions  to  insure  bis  safety.  The  de- 
ceased was  at  work  on  a  pole  some  distance  from  the  ground ;  hu 
feet  rested  on  a  cross-bar,  and  he  maintained  his  podtion  by  means 
of  a  supporting  belt;  the  wire  on  which  the  break  occurred  was 
about  opposite  his  shoulders,  and  another  wire  passed  between 
his  body  and  the  pole.  In  order  to  see  this  break  he  would  have 
had  to  lean  forward,  and  look  around  or  over  the  glass  insulator 
on  which  the  wire  was  fastened.  The  break  of  the  insulation, 
therefore,  was  not  obvious  in  the  sense  that  it  was  directly  within 
range  of  his  vision.  As  before  stated,  he  had  the  right  to  assume 
that  his  employer  had  taken  due  precautions  to  insure  his  safety. 
Acting  on  that  assumption,  he  was  not  required  to  guard  against 
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dangers  arising  from  the  use  of  defective  material  or  appliances, 
and  it  cannot  be  imputed  to  him  for  negligence  that  he  failed  to 
look  for  a  break  in  the  insulation,  which  would  not  have  occurred 
had  his  employer  taken  due  precautions  to  insure  the  safety  of  its 
employees. 

But  it  is  urged  that  he  knew  the  insulation  was  defective,  be- 
cause he  had  called  attention  to  it  in  the  forenoon,  and  had  been 
told  that  it  could  not  be  trusted.  But  the  evidence  on  this  point  is 
that,  at  another  point  on  the  line,  and  some  hours  before  the  acci- 
dent, the  deceased  had  called  attention  to  the  fact  that  the  insulat- 
ing material  was  hanging  in  strips  from  the  wire  at  this  point,  and 
was  there  told  that  it  was  defective  and  unsafe.  But  the  defect  at  that 
point  was  patent,  and  of  a  character  to  arrest  the  attention  of  ordi- 
nary persons,  because,  as  before  stated,  it  was  hanging  in  strips 
from  the  wires.  But  there  is  no  evidence  that  the  insulating  ma- 
terial on  the  wires  at  the  point  where  the  accident  occurred  was 
obviously  defective,  or  that  there  was  anything  about  it  to  indicate 
to  a  person  not  an  expert  that  it  was  old  or  unsafe.  It  is  con- 
tended, however,  that  the  deceased  was  an  experienced  man,  and 
must  have  known,  from  the  appearance  of  the  insulating  material 
on  the  wire  on  which  he  was  engaged,  that  it  was  old  and  defective. 
The  evidence  does  show  that  the  deceased  was  an  experienced  line- 
man, but  it  falls  far  short  of  showing  that  his  experience  was  of 
such  a  character  as  to  enable  him  to  judge  of  the  age  or  quality  of 
insulating  material.  In  fact,  it  does  not  appear  that  he  had  any 
experience  with  insulated  wires,  or  wires  carrying  dangerous  cur- 
rents. His  experience,  so  far  as  is  disclosed  from  the  evidence, 
was  confined  to  telephone  and  telegraph  lines.  Neither  the  plead- 
ings of  the  plaintiff,  nor  the  evidence  in  support  thereof,  disclosed 
any  negligence  on  the  part  of  the  deceased.  Therefore,  on  the 
question  of  contributory  negligence,  the  burden  of  proof  was  upon 
the  defendant.  That  being  true,  in  the  face  of  an  adverse  verdict, 
the  complaint  that  a  finding  involved  therein  is  not  sustained  by 
sufficient  evidence  is  unfounded,  unless  the  evidence  on  that  point 
is  of  such  a  character  that  the  only  reasonable  inference  to  be  drawn 
therefrom  is  that  the  negligence  of  the  deceased  directly  con- 
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tributed  to  the  injury.  The  evidence  before  us  is  not  of  that 
character. 

The  defendant  contends  that  the  second  and  third  specifications 
of  negligence  in  the  petition  are  not  sustained  bj  the  evidence. 
As  to  the  third,  the  court  directed  a  finding  in  favor  of  the  de- 
fendant, so  it  requires  no  further  notice.  As  to  the  second,  there 
is  evidence  sufficient  to  sustain  a  finding  that,  had  only  wires  of 
the  same  polarity  been  strung  on  the  same  side  of  the  pole,  the 
accident  would  not  have  occurred.  It  is  true  there  is  a  substan- 
tial conflict  in  the  evidence  as  to  whether  it  would  have  been  prac- 
ticable or  advantageous  to  put  only  wires  of  the  same  polarity  on 
the  same  side  of  the  pole.  But  the  gist  of  the  action  is  whether  the 
defendant  did,  or  omitted  to  do,  that  which  a  man  of  ordinary  care 
and  prudence,  under  like  circumstances,  having  a  due  r^ard  for 
the  safety  of  his  employees,  would  not  have  done  or  omitted, 
and  whether  the  injury  complained  of  was  the  proximate  result  of 
such  act  or  omission.  Such  questions  on  the  record  presented  are 
questions  of  fact,  and,  having  been  resolved  against  the  defendant 
on  conflicting  evidence,  the  findings  should  not  be  disturbed. 

The  defendant  complains  of  the  refusal  of  the  court  to  give  the 
following  instruction :  "The  jury  are  instructed  that  if  the  insula- 
tion upon  the  wires  on  the  pole  upon  which  Dent  was  injured, 
which  wires  have  been  designated  on  the  testimony  as  Nos.  2  and  3, 
was  rotten  and  brittle,  and  for  that  reason  liable  to  crack  or  break 
upon  bending  around  the  glass  insulators  on  the  arms,  and  this 
fact  was  known  to  Dent  when  he  undertook  to  attach  the  wires  Nos. 
2  and  3,  and  with  this  knowledge  Dent  undertook,  without  protest 
to  this  defendant,  to  attach  said  wires  to  said  insulators,  the  plain- 
tiff herein  cannot  complain  as  to  the  condition  of  the  wires  as  to 
insulation,  and  as  to  that  issue  you  will  find  for  the  defendant. 
By  knowledge  is  meant  not  only  what  Dent  actually  knew,  but 
what,  from  the  knowledge  and  information  on  that  subject  he 
possessed,  either  from  experience,  observation,  or  the  warnings  or 
cautions  of  creditable  persons,  he  ought  to  have  known."  This 
instruction  is  practically  the  same  as  the  paragraph  hereinbefore 
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quoted,  given  by  the  court  on  its  o\im  motion,  consequently  it  was 
not  error  to  refuse  to  give  the  one  in  question. 

The  defendant  tendered  instructions  to  the  effect  that  if  the  de- 
ceased knew  that  the  wires  with  and  among  which  he  was  working 
were  live  wires,  and  proceeded  to  his  work  without  protest,  the  jury 
should  find  for  the  defendant  as  to  the  third  specification  of  negli- 
gence. These  instructions  were  refused,  and  ri^tly,  because,  as 
we  have  seen,  the  court  of  its  own  motion  directed  the  jury  to  find 
against  the  plaintiff  as  to  that  specification. 

Other  instructions  were  tendered  to  the  effect  that  if  the  de- 
ceased knew  that  wires  of  different  polarity  were  strung  on  the 
same  sides  of  the  pole  on  which  he  was  working,  and  proceeded 
with  his  work  without  protest,  the  jury  should  find  for  the  defend- 
ant as  to  the  second  specification  of  negligence.  The  court  refused 
to  give  these  instructions,  but  submitted  a  special  interrogatory  to 
the  jury  as  to  whether  the  deceased  knew  that  wires  of  different 
polarity  were  strung  on  the  same  sides  of  the  pole.  The  jury  an- 
swered that  interrogatory  in  the  negative,  and  their  finding  on  that 
point  is  sufficiently  sustained  by  the  evidence.  The  jury  having 
specially  found  that  the  deceased  did  not  know  such  fact,  the  refusal 
of  the  court  to  give  the  instructions  covering  that  hypothesis  was 
error  without  prejudice. 

Numerous  other  errors  are  assigned,  but  the  foregoing  shows  only 
the  assignments  argued. 

It  is  recommended  that  the  judgment  of  the  District  Court  be 
affirmed. 

Ahbs  and  Dufvib,  CC,  concur. 
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KOMBOLD. 
Nebraska;  Buprertis  Court. 

1.  Nbqlioencb    imnniBED    noM    dbtjoctivc    insulation.  —  Where    evidence 

tended  to  show  that  a  lineman  of  an  electric  lighting  company  was  in- 
jured bj  inadvertently  passing  between  a  pair  of  exposed  splices  situated 
within  two  feet  of  a  poet,  on  wires  carrying  a  strong  current  of  elec- 
tricity, and  that  the  lack  of  insulation  had  continued  during  time  of 
lineman's  employment,  held,  not  error  to  tell  the  jury  that  failure  to 
make  reasonable  effort  to  provide  a  safe  working  place  for  the  employee, 
and  consequent  negligence,  might  be  inferred  from  the  mere  fact  that 
the  splices  were  not  insulated,  if  the  jury  found  that  reasonable  care 
would  have  required  their  insulation. 

2.  I>ns  cabe  of  uneman. — Whether  or  not  due  care  on  the  lineman's  part 

required  that  he  see  and  avoid  contact  with  the  exposed  splices  was 
properly  left  to  the  jury. 

3.  Duty  to  inspbct;  assumption  of  bisk. — The  evidence  showing  that  no 

inspectors  were  employed,  and  that  the  lineman  was  instructed  to  re- 
pair  or  report  defects  of  insulation  observed  by  him,  the  question  as  to 
whether  or  not  he  had  assumed  the  risk  from  this  defect  of  insulation 
was  properly  left  to  the  jury. 
(Syllabus  by  the  Court.) 

Error  brought  by  defendant  from  judgment  for  plaintiff.  De- 
cided March  4,  1903 ;  reported  93  N.  W.  966. 

Oreene,  Breckenridge  &  Kinder  and  W.  W.  Morsman,  for 
plaintiff  in  error. 

T.  J.  Mahoney,  Crane,  Crane  &  Erivin,  and  J.  J.  Boucher,  for 
defendant  in  error. 

Opinion  by  Hastings,  C.  : 

June  12,  1899,  plaintiff  below,  Rambold,  commenced  his  action 
against  the  New  Omaha  Thomson-Houston  Electric  Light  Com- 
pany to  recover  alleged  damages  in  the  sum  of  $25,000  for  an 
injury  received  by  him  while  in  defendant's  service,  as  he  alleged, 
in  the  following  manner:  That  March  22,  1898,  he  entered  the 
company's  employ  as  lineman,  it  being  his  duty  under  defendant's 
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direction  to  erect  poles,  place  cross-bars  on  them,  and  string  wires 
in  the  streets  of  Omaha  wherever  and  whenever  defendant  di- 
rected ;  that  he  continued  in  the  company's  employ  up  to  July  1, 
1898,  and  on  that  day  was  stringing  wires  on  poles  and  cross-bars 
at  Jones  street,  between  Fourth  and  Fifth;  that  he  was  directed 
to  climb  to  the  top  of  the  pole,  about  45  feet,  for  the  purpose  of 
stringing  a  wire  upon  the  top  cross-arm;  that  there  were  eight 
cross-arms  about  20  inches  apart  attached  to  the  pole,  and  on  each 
arm  electric  and  telephone  wires  to  the  number  of  from  4  to  6, 
the  wires  being  about  16  inches  apart;  that  there  were  26  electric 
wires  covered  with  insulating  material ;  that  on  the  second  cros^ 
arm  from  the  top  were  two  wires  14  inches  apart,  known  as  No.  4, 
which  were  insulated,  and  charged  with  a  heavy  current  of  elec- 
tricity ;  that  these  wires  were  spliced  at  a  distance  of  about  2  feet 
west  from  the  cross-arm,  and  so  negligently  that  the  ends  of  said 
wtires  extended  out  at  right  angles  to  a  distance  of  one  inch  and 
beyond  the  insulation;  that  it  was  defendant's  duty  to  cover  all 
splices  with  tape,  prepared  for  that  purpose,  to  protect  employes 
from  contact  with  any  wires  not  insulated  and  from  receiving 
injuries  in  that  manner;  that  these  splices  were  not  taped,  and 
remained  without  any  covering  whatever;  that  plaintiff  went  up 
on  the  east  side  of  the  cros&-arms,  and  to  the  north  of  the  pole  be- 
tween these  two  wires,  completed  the  stringing  of  the  wire,  started 
to  descend  on  the  west  side  of  said  cross-arm,  between  the  same 
wires,  until  he  came  to  a  point  between  the  said  splices,  and  there, 
without  any  fault  on  plaintiff's  part,  his  right  arm  came  in  con- 
tact with  the  uncovered  splice  of  the  wire  next  to  the  pole,  and  at 
the  same  instant  the  back  of  his  left  shoulder  came  in  contact  with 
the  uncovered  3plice  on  the  second  wire;  that  this  permitted  a 
•*  short  circuit "  between  the  wires  through  the  body  of  the  plain- 
tiff as  a  conductor,  and  gave  plaintiff  an  electric  ghock  which  over- 
powered him,  caused  him  to  lose  his  hold,  and  threw  him  to  the 
ground,  breaking  his  left  foot  and  right  ankle ;  that  as  a  result  of 
the  injury  it  became  necessary  to  amputate  his  right  foot  on  May 
25,  1899 ;  that  he  was  permanently  injured,  and  rendered  wholly 
unable  to  perform  any  labor,  and  suffered  great  pain,  to  his  dam- 
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age  in  the  sum  of  $25,000,  and  that  he  expended,  for  medicine, 
care,  and  hospital  services,  $600. 

The  answer  admits  defendant  is  a  corporation  lighting  the 
streets  of  Omaha  by  electricity,  and  maintaining  a  plant  for  that 
purpose;  admits  the  employment  of  the  plaintiff  up  to  July  1,  1898, 
as  alleged ;  and  denies  plaintiff's  remaining  allegations.  The  answer 
also  alleges  that  plaintiff's  employment  required  him  to  go  among 
defendant's  "  live  wires ;"  that  his  work  required  great  care  and 
attention  on  account  of  dangerous  electricity,  as  plaintiff  well 
knew,  and  that  while  so  employed  he  received  an  electric  shock 
which  caused  him  to  fall  a  considerable  distance  to  the  ground; 
but  says  that  it  was  not  negligent  toward  the  plaintiff,  and  that  his 
fall  and  any  other  injury  were  occasioned  entirely  by  the  careless 
and  negligent  manner  in  which  he  performed  his  work  under 
conditions  all  of  which  he  well  knew. 

The  answer  also  alleges  that  on  October  12,  1898,  plaintiff  de- 
manded reimbursement  for  his  damage;  that  defendant,  while 
denying  liability,  paid  him  $325,  and  received  from  him  a  release 
in  full  in  the  following  terms : 

"  Received  of  New  Omaha  Thomson-Houston  Electric  Light  Co.  this  twelfth 
day  of  October,  1898,  the  sum  of  three  hundred  and  twenty-five  dollars  in 
full  satisfaction  and  discharge  of  all  claims  accrued  or  to  accrue  in  respect 
of  all  injuries  or  injurious  results,  direct  or  indirect,  arising  or  to  arise 
from  an  accident  sustained  by  me  on  or  about  the  first  day  of  July,  1898, 
while  in  the  employment  of  the  above.  $325.00.  J.  C.  Rombold.  Witness: 
W.  F.  White.     Address :  Omaha,  Nebr." 

— and  that  this  release  was  intended  to  and  did  cover  all  the  plain- 
tiff's claim  in  this  action. 

The  plaintiff'  reply  denied  all  this  answer  except  so  far  as  it 
admitted  matter  in  his  petition;  he  alleged  that  the  defendant's 
vice-president  and  general  manager,  White,  represented  to  him 
that  the  defendant  had  a  contract  of  insurance  for  the  benefit  of 
its  employes;  represented  that  the  insurance  company  was  re- 
quired to  and  did  pay  for  injuries  received  by  defendant's  em- 
ployes, the  amount  of  expenses  incurred  for  medicine,  doctor^s 
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service,  and  hospital  fees;  stated  that  the  $325  was  not  in  pay- 
ment of  defendant's  liability,  but  a  payment  to  the  employe  re- 
gardless of  the  liability  of  defendant,  and  its  receipt  would  be  no 
discharge  of  the  defendant;  and  stated  further  that  such  pay- 
ment was  simply  to  reimburse  plaintiff  for  his  expenses;  alleged 
that  White  agreed  to  assist  plaintiflE  to  get  a  speedy  and  favorable 
settlement  with  the  insurance  company,  and  agreed  that,  in  ad- 
dition to  whatever  the  latter  should  pay,  defendant  would  in  April 
following  pay  plaintiff  $500,  and  give  him  employment  so  long 
as  he  saw  fit  to  retain  it;  that  at  defendant's  instance  plaintiff 
went  up  to  its  office  to  meet  the  representative  of  the  insurance 
company  and  make  a  settlement;  that  an  agreement  was  entered 
into  whereby  the  insurance  company  was  to  pay  plaintiff  $325 
a3  his  expenses  incurred  by  reason  of  his  injuries;  that  the  in- 
surance company's  representative  paid  $325,  and  that  said  sum 
was  received  by  plaintiff  on  account  of  expenses  alone;  that  the 
question  of  damages  was  not  discussed  during  the  negotiations  for 
the  receipt ;  that  plaintiff  did  not  read  the  receipt,  but  the  insur- 
ance company's  agent  pretended  to  read  it,  and  misread  it  so  that 
from  the  reading  and  representations  plaintiff  understood  that  it 
was  simply  a  receipt  for  his  expenses,  and  had  nothing  to  do  with 
any  claim  for  damages,  and  in  reliance  upon  such  understanding 
and  representations  he  signed  the  receipt ;  that  White,  in  promis- 
ing that  defendant  should  pay  $500  and  employ  plaintiff,  acted 
without  authority,  and  without  intention  on  White's  part  to  bind 
defendant,  and  without  intention  that  defendant  should  pay  plain- 
tiff any  such  sum,  and  with  intention  to  defraud  and  deceive 
plaintiff,  who  believed  in  and  relied  upon  the  honesty  and  good 
faith  of  White,  and  believed  fully  all  the  statements  made  by 
him,  and  was  thus  induced  to  sign  said  receipt  without  a  personal 
examination  of  it ;  that  at  the  time  of  signing  such  receipt  he  was 
suffering  intensely  with  pain  and  ill  with  fever,  not  in  his  right 
mind,  and  in  no  condition  to  know  what  he  was  doing  or  to  make 
a  contract,  and  that  he  never  did  in  fact  agree  to  any  settlement 
of  his  damages. 

VOL.  VIII — 42 
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Under  these  issues  trial  was  had,  and  verdict  returned  for  $15,- 
000.  A  motion  for  a  new  trial  was  overruled,  and  from  a  judg- 
ment on  the  verdict  the  defendant  brings  error. 

Two  briefs  have  been  filed  on  behalf  of  the  defendant  company. 
The  first,  at  page  4,  is  summarized  by  its  writer  as  follows: 

"(1)  The  company  did  not  owe  to  the  plaintiff  the  duty  of  inspecting  the 
wires  and  making  repairs  in  order  that  he  might  have  a  safe  place  to  work 
at  the  place  where  this  accident  occurred.  (2)  It  was  the  duty  of  the  plaint- 
iff to  himseU  observe  the  ecmdition  of  the  wires  where  he  was  working,  and 
avoid  contact  with  them,  and  his  failure  to  do  so,  shown  by  his  own  testi- 
mony, defeats  a  recovery.  (3)  The  court  below  erred  in  the  fifth  and  eighth 
paragraphs  of  the  charge,  and  in  refusing  to  direct  a  jury  to  render  a  ver- 
dict for  the  defendant,  on  defendant's  motion,  upon  the  whide  of  the  evi- 
dence." 

The  other  brief  states  the  claims  of  defendant  as  follows : 

"(1)  Assuming  that  the  plaintiff  was  injured  in  the  manner  he  describes, 
can  it  be  said  that  his  injuries  were  caused  by  the  failure  of  the  defendant  to 
perform  any  duty  it  owed  him  as  a  regular  lineman  engaged  in  its  service? 

(2)  Assuming,  again,  that  at  the  time  of  the  accident  the  condition  of  the 
number  4  wires  was  the  same  as  the  plaintiff  found  them  in  October  fol* 
lowing,  was  not  the  hazard  incident  to  their  condition,  the  same  being  open 
and  obvious  to  even  a  casual  and  inexperienced  observer,  one  of  the  assumed 
risks  of  the  plaintiff's  employment?  (3)  Assuming,  again,  it  was  the  duty 
of  the  defendant  to  have  the  wires  properly  taped  before  sending  the  plaintiff 
to  work  near  them,  and  that  it  had  neglected  to  perform  this  duty,  was  not 
the  danger  incident  thereto  an  open  and  obvious  one,  which  the  plaintiff  was 
bound  to  see  and  guard  against,  and  his  failure  to  do  so  the  proximate 
cause  of  his  injuries?  (4)  Is  the  plaintiff  not  bound  by  the  terms  of  the 
settlement,  evidenced  by  the  written  release,  signed  by  him?  (5)  Are  not 
the  damages  excessive?" 

Plaintiff  contends  on  page  7  of  his  brief: 

"(1)  That  the  evidence  sustains  the  finding  of  the  jury  that  the  defective 
condition  alleged  was  in  existence  at  the  time  of  the  injury.  (2)  That  the 
defendant  is  by  law  held  to  exercise  ordinary  and  reasonable  care  to  pro- 
vide a  safe  place  for  its  employees  to  perform  their  duties;  that  this  reason- 
able and  ordinary  care  required  it  to  tape  all  splices  and  joints  in  insulated 
wires,  and  that  in  not  having  done  so  the  defendant  was  guilty  of  negligence. 

(3)  That  plaintiff  did  not  assume  the  risk  of  injury  from  contact  with  the 
untaped  splices  and  joints,  and,  in  any  event,  whether  or  not  he  did  so  waa 
for  the  jury.     (4)   That  it  cannot  be  said,  as  a    matter  of  law,  that  plaintiff 
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was  guilty  of  contributory  negligence  in  failing  to  see  the  untaped  splices, 
and,  consequently,  whether  or  not  he  was  guilty  of  it  was  for  the  jury.  (6) 
The  release  signed  by  plaintiff  was  obtained  by  fraud,  and  is  not  binding  upon 
him  so  as  to  defeat  a  recovery." 

It  is  clear  from  thje  examination  of  these  briefs  and'  from  the 
record  tliat  the  question  in  this  ca3e  is  upon  the  instructions.  If 
the  view  of  the  law  adopted  by  the  trial  court  is  sound,  there  is 
evidence  to  support  the  findings  of  the  jury  upon  each  disputed 
question  of  fact.  Thepe  are  practically  two:  (1)  Were  the  unin- 
sulated splices  on  the  wires  July  1,  1898,  and  were  they  the  cause 
of  plaintiff's  fall?  (2)  Was  the  receipt  in  full  fraudulently  ob- 
tained, and  without  an  agreement  for  settlement  ? 

As  to  the  first,  there  is  plaintiff's  statement  as  to  the  manner  of 
his  fall;  that  he  was  doubled  up  by  a  severe  shock,  just  as  his 
shoulders  were  passing  between  these  two  wires,  strong  enough  to 
draw  his  feet  from  the  lower  cross-bar  on  which  they  rested.  He 
also  says  that  his  right  arm  and  the  back  of  his  left  shoulder  was 
burned  by  the  electric  discharge.  As  he  went  down  between  these 
wires  with  his  face  towards  the  pole,  these  exposed  points,  if  they 
were  then  there,  would  strike  him  naturally  at  those  places.  He 
says  that  on  October  1st  or  2d  after  the  accident  he  went  to  the 
place  and  found  the  exposed  splices.  They  seem  to  have  remained 
there  as  late  as  the  following  spring.  The  attending  physician 
testifies  to  the  presence  of  bums,  apparently  from  electrical  con- 
tact, on  plaintiff's  shoulder  and  back,  at  his  first  examination  after 
the  accident  The  line  foreman  for  defendant  testifies  that  he 
examined  the  place  of  the  accident,  with  a  view  to  ascertain  its 
cause,  inmiediately  after  it,  and  saw  nothing  of  the  splices,  and  he 
thinks  he  would  have  seen  them  if  they  had  been  there.  There 
is  other  testimony  to  the  same  effect.  But  the  testimony  goes  to 
sihow  that  these  splices  were  put  on  at  some  time  to  furnish  elec 
tricity  to  a  consumer,  and  when  the  service  was  discontinued  the 
service  wires  were  cut  away,  leaving  the  splices  and  short  project- 
ing ends  exposed.  The  plaintiff  testifies  that  he  had  passed  by  this 
place  and  was  acquainted  with  ihe  line  at  that  point,  and  during 
his  employment  with  defendant  there  had  been  no  service  connec- 
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lion  there.  There  seems  to  have  been  none  af tBrwards,  so  far  as 
the  evidence  shows.  Defendant  seems  not  to  have  attempted  to 
show  when  the  service  wires  were  cut  away,  or  the  history  of  these 
splices  in  any  way.  It  contents  itself  with  denying  that  tibey  were 
there  on  July  1,  1898.  It  would  seem  dear  that  there  was  evi- 
dence for  the  jury  to  consider  as  to  whether  or  not  the  exposed 
points  of  these  splices  were  there  July  1st,  and  were  the  cause  of 
plaintiff's  shock.  Defendant  urges  that  the  first  positive  evidence 
of  their  existence  dates  from  October  Ist,  three  months  after  the 
accident,  and  this  is  too  remote  to  be  considered.  But  where  there 
is  absolutely  nothing  to  show  that  any  service  connection  at  this 
point  had  been  either  made  or  cut  during  that  time,  and  plaintiff 
had  been  incapable  of  getting  to  the  place  sooner  than  that,  there 
seems  no  error  in  admitting  this  evidence. 

As  to  the  other  question  of  fact,  defendant's  counsel  do  not  claim 
that  there  is  no  evidence  of  deceit  on  the  part  of  its  manager, 
White,  and  of  the  insurance  company's  agent,  Gilbert.  They  do 
not  claim  that  there  is  no  evidence  that  the  signing  of  the  receipt  in 
full  was  in  consequence  of  such  deceit.  They  say,  however,  that 
there  was  no  fiduciary  relation  between  plaintiff  and  either  White 
or  Gilbert;  that  plaintiff  had  full  opportimity,  on  his  own  story, 
to  read  the  instrument,  and  if  he  did  not  do  so,  but  negligently 
signed,  he  is  estopped.  They  also  claim  that  the  evidence  of  plain- 
tiff alone  as  to  the  fraud  in  procuring  his  signature  to  the  receipt 
is  not  enough  to  overcome  that  of  the  paper  itself,  which  was  exe- 
cuted in  duplicate,  and  the  testimony  of  White  and  Gilbert  in  de- 
nial of  his  statements.  It  seems  clear,  however,  that  plaintiff  was 
somewhat  corroborated  by  other  witnesses  as  to  negotiations  with 
White  touching  his  expenses,  and  by  the  circumstances  of  iiie  case. 
If  the  trial  court  was  correct  in  telling  the  jury  as  to  the  effect  to 
be  given  to  the  statements  of  White  and  Gilbert  to  plaintiff,  if  the 
jury  should  find  them  to  have  been  made  as  plaintiff  testified  they 
were,  then  it  mus-t  be  conceded  that  the  verdict — ^that  this  receipt 
constituted  no  valid  defense — ^is  supported  by  evidence. 

The  dispute  therefore  turns  upon  the  instructions  given  by  the 
trial  court,  and  as  to  these  the  question  is  rather  in  reference  to 
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the  application  of  principles,  than  concerning  principles  them- 
selves, of  law  involved  in  the  case.  The  question  raised  as  to  the 
sufficiency  of  the  evidence  of  negligence  on  defendant's  part  tarns 
upon  the  trial  court's  application  of  the  doctrine  of  an  absolute 
duty  resting  on  the  employer  to  make  reasonable  efforts  towards 
providing  a  safe  place  for  the  employee  to  work. 
The  eighth  instruction  was  in  the  following  terms : 

"It  was  the  duty  of  the  defendant  company  to  exercise  ordinary  and 
reasonable  care  to  render  it  safe  for  the  plaintiff  to  work  on  its  poles  and 
among  electric  light  wires.  If  such  a  degree  of  care  and  caution  required 
said  wires  to  be  insulated,  then  it  was  negligence  in  the  defendant  to  permit 
said  wires,  or  a  wire  or  part  of  a  wire,  to  be  without  proper  insulation,  and 
thereby  subject  its  linemen  to  risk  of  injury;  and  if,  by  reason  of  a  want  of 
such  insulation,  a  lineman,  without  fault  on  his  part,  suffers  injuries,  then 
the  negligence  of  the  company  would  be  actionable,  and  the  injured  lineman 
eould  recover  proper  damages." 

This  instruction  told  the  jury  that  it  was  competent  for  them,  if 
they  concluded  that  "  reasonable  care  "  required  defendant  to  in- 
sulate its  wires,  to  find  negligence  from  the  simple  fact  that  the 
wires  were  not  insulated.  A  complaint  is  made  that  this  instruc- 
tion assumes  as  an  established  fact  that  the  wires  were  not  insu- 
lated when  the  accident  happened.  It  is  hardly  open  to  this  criti- 
cism. It  of  course  assumes  that  the  wires  may  not  have  been  in- 
sulated ;  but  does  not  necessarily  assume  anything  more  than  that. 
The  next  instruction  explicitly  told  the  jury  that,  to  recover,  plain- 
tiff must  show  by  a  preponderance  of  the  evidence  that  the  untaped 
splices  were  on  the  wires  when  he  was  hurt,  and  caused  his  shock 
and  injury,  and  that  the  fact  that  they  were  found  there  some 
months  afterwards  would  not  alone  warrant  a  finding  that  they 
were  there  on  July  1st.  This  instruction  8  distinctly  told  the  jury 
that  if  they  thought  reasonable  care  and  caution  on  defendant's 
part  required  the  taping  of  these  splices,  and  plaintiff  was  hurt, 
without  fault  on  his  part,  because  they  were  not  taped,  he  could  re- 
cover. That  is,  the  trial  court  held  that  it  would  not  say  that  an 
absolute  duty  to  insulate  these  wires  at  that  point  rested  on  the  de- 
fendant, or  that  it  did  not  so  rest.  It  left  the  decision  of  that  ques- 
tion to  the  jury,  under  the  evidence.     Counsel  complain  that 
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the  wording  of  the  instruction  led  the  jury  to  believe 
that  the  oourt  meant  to  say  that  an  absolute  duty  to  insulate 
the  splices  rested  on  defendant  Such  is  not  the  meaning  of  the 
words,  and  if  the  distinguished  counsel  of  defendant  deeii^ed  a 
clearer  statement  of  the  proposition  they  should  have  furnished  il 
In  truth,  their  contention  was  then,  and  is  now,  that,  under  the 
facts  in  this  case,  no  duty  to  this  plaintiff  on  defendant's  part  to 
insulate  these  wires  existed.  They  said  then,  and  say  now,  that 
defendant  was  relying  upon  plaintiff  and  his  fellow  linemen  to  do 
just  this  work  of  insulating,  and,  if  he  and  they  did  not  do  it, 
they  had  no  right  to  complain  of  the  consequences.  The  evidence 
is  that  there  were  no  inspectors  of  work  of  this  kind  other  Ihan  the 
linemen  and  their  foreman.  The  latter  testified  that  the  duty  of 
finding  and  repairing  such  defects  rested  upon  the  lineman  who 
first  went  up  the  pole ;  that  if  any  such  defects  were  found  the  line- 
man i^ould  repair  them  at  once,  if  he  could,  and,  if  not,  report 
them.  Plaintiff  testified  that  no  duty  of  inspection  rested  upon 
him,  but  admitted  that  if  he  saw  such  a  place  his  instructions  were 
to  tape  it  or  report  it,  and  that  there  were  no  inspectors  of  the  line 
other  than  the  linemen  themselves.  He  also  testified,  as  has  been 
stated,  that  no  work  on  the  line  at  this  point  had  been  done  while 
he  was  with  the  company.  He  stated,  too,  that  these  were  the  only 
untaped  splices  he  ever  found  on  the  lines.  There  was  no  plea,  and 
there  is  now  no  claim,  that  he  was  injured  by  a  fellow  serrant's 
negligence.  Tinder  these  circumstances  the  trial  court  left  flie 
question  as  to  whether  plaintiff  assumed  the  risk  to  the  jury,  as  he 
had  done  the  question  as  to  whether  leaving  the  splices  untaped  was 
negligence  on  defendant's  part  This  was  done  by  instructions 
Nos.  6  and  6,  as  follows : 

"  When  the  plaintiff  entered  the  employment  of  the  defendant  he  assumed 
all  of  the  ordinary  and  usual  risks  incident  to  the  work  that  he  was  hired  to 
do ;  but  he  did  not  assume  any  risk  of  which  he  had  no  knowledge,  and  which 
was  due  to  the  negligence  of  the  defendant.  In  going  about  and  performing 
his  work,  the  plaintiff  had  the  right  to  assume  that  the  defendant  had 
exercised  reasonable  care  to  furnish  him  a  reasonably  safe  working  place, 
and  he  was  not  required  to  suspect  that  the  defendant  had  been  guilty  of 
negligence,  or  to  make  any  suoh  investigation  or  inspection  as  would  be 
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prompted  only  by  the  suspicion  that  the  defendant  had  omitted  to  perform 
its  duty. 

"  If  you  believe,  from  the  preponderance  of  the  evidence,  that  the  plaintiff 
wae  injured  as  alleged  in  his  petition,  and  that  said  injuries  were  the  result 
of  a  risk  ubuaI  and  incident  to  the  work  of  a  lineman,  and  not  to  the  negli- 
gence of  the  defendant  alone,  your  verdict  must  be  for  the  defendant;  but 
if  you  do  not  find  that  his  accident  was  the  result  of  a  risk  aiwumed  by  him 
when  he  engaged  in  said  work  as  a  lineman  for  the  defendant^  then  you  will 
proceed  to  examine  the  evidence,  and  determine  therefrom  whether  or  not 
said  accident  is  attributable  to  the  negligence  of  the  plaintiff  or  of  the  de- 
fendant, or  both,  or  neither." 

Tkat  is  to  say^  the  jury  were  told  to  determine  whether  this  risk 
from  these  untaped  splices  was  one  which  the  plaintiff  assumed 
when  he  undertook  the  work,  and  as  to  which  he  was  expected  to 
look  out  for  himself,  or  whether  it  was,  as  he  claimed,  the  only  inr 
stanoe  of  uninsulated  splices  on  the  line,  and  a  risk  which  reason- 
able care  on  the  defeQdant's  part  would  and  should  have  pre- 
vented. 

Plaintiff  urges  that  assumption  of  the  risk  by  him  is  not  pleaded, 
and  cites  Undon  Stock  Yards  Co.  v.  Ooodwin,  57  Neb.  188,  77  N. 
W.  857.  That  case  holds  that  the  company  could  get  no  advantage 
from  assumption  of  risk  on  Goodwin's  part  by  his  continuing  to 
work  with  knowledge  of  a  rule  that  loaded  cars  were  to  be  taken  to 
the  chutes  without  inspection,  because  no  such  assumption  of  the 
risk  was  pleaded.  It  is  contended  that  in  this  case  the  only  issues 
raised  are  denial  of  the  untaped  splices  and  settlement,  and  that 
no  assertion  is  made  that  plaintiff  assumed  the  risk.  No  exception, 
however,  was  taken  by  plaintiff  to  instruction  5,  and  it  is  clear  that 
the  trial  was  conducted  by  both  parties  under  the  theory  that  the 
plaintiff  assumed  the  ordinary  risks  incident  to  his  employment, 
and  that  these  could  be  shown.  The  jury,  however,  found  that  this 
one  from  untaped  splices  was  not  among  them,  but  was  the  result 
of  his  employer's  neglect.  The  trial  court  evidently  took  the  view 
that  it  was  at  least  possible  for  impartial  and  reasonable  jurors  to 
take  the  view  that  the  exposed  conditions  of  these  wires  was  due  to 
the  employer's  neglect  of  proper  precautions  for  the  employee's 
safety,  and  that  the  latter  had  no  knowledge  of  any  such  danger 
from  an  untaped  splice,  and  therefore  did  not  assume  it.     To  the 
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contentioii  of  defendant  that,  because  it  was  plaintiff's  duty  to  look 
for  this  defect  and  remedy  it,  therefore  he  is  chargeable  with  knowl- 
edge of  it  and  assumed  all  risk  from  it,  the  reply  is  that  the  evi- 
dence does  not  show  any  such  duty  of  inspection ;  that  plaintiff  ia 
simply  a  lineman ;  and  that  the  most  which  the  evidence  shows  ia 
that  he  was  charged  with  the  duty  of  repairing  or  reporting  stru<^ 
tural  defects  which  came  under  his  observation.  We  are  not  pre- 
pared to  say  that,  imder  this  evidence,  the  trial  court  was  wrong 
either  in  leaving  to  the  jury  the  question  as  to  whether  exposed 
splices  mi^t  constitute  negligence,  or  in  submitting  the  question  as 
to  plaintiff's  assuming  the  risk. 

The  ({uestion  as  to  contributory  negligence  is  urged  at  length. 
Defendant  claims  that  these  exposed  splices  constituted  so  obvious 
a  danger  upon  two  wires,  which  the  lineman  must  have  known, 
from  the  fact  that  they  were  both  spliced,  to  be  corresponding  posi- 
tive and  negative  wires  of  a  circuit,  that  to  go  between  them  with- 
out any  attention  to  the  insulation  was  foolhardiness.  It  appears 
that  the  linemen  were  instructed  as  to  the  danger  of  a  "  short  cir- 
cuit "  between  positive  and  negative  wires,  but  it  does  not  clearly 
appear  that  there  was  anything  unusual  or  out  of  the  ordinary  in 
the  manner  in  which  plaintiff  in  this  instance  performed  his  work. 
If  the  exposed  splices  were  there  on  July  1st,  they  seem  to  have  es- 
caped the  foreman's  notice  when  he  was  looking  for  the  cause  of  the 
accident.  There  was  some  testimony  tending  to  show  that  different 
wires  were  paired  as  positive  and  negative  at  different  times,  and 
that  workmen  depended  upon  the  insulation. 

Counsel  for  plaintiff  claims  that  there  is  no  pleading  of  con- 
tributory negligence,  and  therefore,  if  there  was  any,  it  cannot 
avail  the  defendant  In  this  again  we  find  that  counsel  took  no  ex- 
ceptions to  the  instruction  in  which  this  question  was  submitted 
to  the  jury.  They  treated  this  answer,  with  its  allegations  of 
plaintiff's  negligence  and  denial  of  any  on  defendant's  part,  as  a 
plea  of  contributory  negligence,  and  permitted  lie  court  to  so 
instruct  without  exception.  They  cannot  now  claim  this  issue  is 
not  in  the  case.  If  the  evidence  of  his  starting  down  between  these 
wires,  with  the  exposed  splices  there,  is  conclusive  proof  of  con- 
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tributory  negligence  on  plaintiflPs  part,  he  ought  not  to  recover, 
and  the  court  should  have  so  instructed  the  jury.  The  question, 
however,  was  left  to  the  jury. 

It  is  complained  that  there  was  error  in  telling  the  jury,  in  the 
seventh  instruction : 

"  Neither  negligence  nor  contributory  negligence  are  ever  presumed.  Who- 
ever asserts  that  another  was  guilty  of  either  negligence  or  contributory 
negligence  must  establish  it  by  a  preponderance  of  the  evidence  or  fail  in 
his  action  or  defense.'* 

It  is  claimed  that  this  omits  a  feature  present  in  this  case, 
namely,  that  a  party's  own  evidence  may  show  contributory  negli- 
gence.   But  by  instruction  No.  11  the  court  told  the  jury : 

"  If  plaintiff's  own  testimony  tends  to  show  that  he  was  guilty  of  careless- 
ness which  caused  or  aided  in  causing  his  injuries,  then  the  burden  shifts, 
and  it  devolves  upon  the  plaintiff  to  satisfy  you  by  a  preponderance  of  the 
evidence  that  he  was  not  guilty  of  contributory  negligence." 

It  seems  to  be  conceded  that  if  these  were  in  one  instruction  they 
would  together  correctly  state  the  law.  It  is  thought  that  they 
must  be  considered  together.  If  their  effect^  when  so  taken  to- 
gether, is  to  correctly  submit  the  issue  of  contributory  negligence, 
the  placing  of  them  in  separate  paragraphs  can  hardly  have  been 
prejudicial.  It  is  thought  that  the  trial  court  was  right  in  refusing 
to  say,  as  a  matter  of  law,  that  the  proof  showed  contributory  negli- 
gence, and  that  defendant  cannot  justly  complain  of  the  manner  iir 
which  the  instructions  submitted  this  question. 

It  remains  to  consider  the  questions  raised  as  to  the  settlement, 
and  as  to  excessive  damages.  The  settlement  seems  to  have  been 
the  hardest  contested  matter  at  the  trial.  In  regard  to  this,  defend- 
ant's manager,  White,  and  Gilbert,  the  insurance  company's  west- 
em  agent,  both  denied  plaintiffs  statements,  and  it  is  insisted  now 
that  the  receipt,  backed  by  their  testimony,  is  conclusive  against 
plaintiff.  The  right  of  plaintiff  to  have  this  question  submitted  to 
a  jury  on  the  trial  court's  view  of  the  law  has  been  indicated.  The 
court  refused  an  instruction  in  these  terms : 
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"  If  you  find  from  the  evidence  that  plaintiff  had  the  capacity  to  read 
the  release  signed  by  him  in  duplicatCi  and  that  Gilbert  pretended  to  read 
same  to  plaintiff,  though  you  believe  in  fact  Gilbert  misread  said  release, 
yet  if,  before  plaintiff  signed  it,  the  plaintiff  had  an  opportunity  to  read  it^ 
but  nevertheless  chose  to  rely  upon  what  Mr.  Gilbert  told  him  about  its 
contents,  the  plaintiff  is  estopped  by  his  own  negligence  from  daimii^g  that 
said  release  is  not  legal  and  binding  upon  him  according  to  its  terms." 

The  instruction  actually  given  was  as  follows : 

"  If  you  find  from  a  dear  preponderance  of  the  evidenee  that  the  paper 
offered  as  a  release  does  not  correctly  state  the  settlement  that  was  in  fact 
made  between  the  plaintiff  and  Mr.  White  or  Mr.  Gilbert,  or  both,  and  if  yon 
further  find  that  the  settlement  really  made  was  limited  to  the  matter  of 
doctor's  bills  and  hospital  expenses,  and  that  the  plaintiff  was  induced  to 
sign  such  release  by  its  being  misread  to  him  in  such  a  way  as  to  cause  him 
to  understand  and  believe  that  it  was  a  receipt  only  to  an  insurance  company 
for  money  paid  on  account  of  his  hospital  expenses  and  doctor's  bill,  and  not 
on  account  of  his  injuries  generally*  and  if  such  misreading  was  done  for 
the  purpose  of  deceiving  him  and  procuring  his  signature  to  a  paper  which 
was  contrary  to  the  settlement  he  was  making,  the  plaintiff  would  not  be 
bound  by  such  receipt.  If  you  find  that  said  release  is  not  binding  on  the 
plaintiff,  theq  you  will  proceed  to  a  consideration  of  the  evidence  with  respect 
to  the  charge  of  negligence  made  agaiivBt  the  defendant;  but  if  you  find  that 
said  release  truly  states  the  settlement  that  was  made  when  the  receipt  was 
signed,  then  you  need  proceed  no  further  in  the  consideration  of  the  oase^ 
but  should  return  a  verdict  for  the  defendant." 

As  before  stated,  unless  plaintifP  is  to  be  held  to  have  been  under 
a  duty  to  read  this  paper  and  so  inform  himself  as  to  its  oontenta^ 
and  to  be  estopped  from  denying  its  validity  inasmuch  as  he  did 
not  do  so,  there  is  evidence  that  should  go  before  the  jury.  Upon 
this  question  of  estoppel  by  reason  of  failure  to  read  the  release,  the 
defendant  cites  and  relies  upon  Wallace  v.  Chicago,  St.  P.,  M.  & 
0.  B.  Co.,  67  Iowa,  547,  25  N.  W.  772.  The  instruction,  which 
in  that  case  the  court  says  should  have  been  given,  does  bear  a 
considerable  analogy  to  the  one  tendered  at  the  trial  of  this  case. 
It,  however,  wholly  omits  the  misreading  to  induce  signature, 
charged  in  the  present  case  and  mentioned  in  the  instruction  here 
given.    The  court  in  the  Iowa  case  expressly  says  of  the  plaintiff: 

"  He  does  not  claim  that  he  requested  the  instruments  to  be  read  to  him, 
or  that  the  contents  were  purposely  misrepresented  in  the  reading,  or  that 
he  was  deceived  by  any  sleight  of  hand,  legerdemain,  or  artifice." 
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In  the  preeent  case  the  court  was  asked  to  say,  as  a  matter  of 
law,  that  plaintiff,  because  he  could  read,  had  the  opportunity  to 
read  it,  and  did  not,  but  relied  upon  the  other  party,  was  estopped 
to  deny  the  effeet  of  an  instrument  whidi  he  claimed,  and  has  some 
corroboration  in  claiming,  did  not  represent  the  agreement  he  had 
made,  and  which,  he  says,  was  intentionally  misread  to  him  to  pro- 
cure his  signature.  We  hardly  think  it  can  be  pronounced  error  to 
tell  the  jury  that,  if  they  found  the  plaintiff's  allegations  supported 
by  a  clear  preponderance  of  the  evidence,  the  receipt  was  not  bind- 
ing. Upton,  Assignee,  v.  Tribilcock,  91  TJ.  S.  45,  28  L.  Ed.  203, 
cited  by  defendant,  was  a  case  of  suit  by  an  assignee  against  a 
stockholder  for  unpaid  portions  of  the  capital  stock.  As  against 
the  creditors,  the  taking  of  the  sto(^  upon  fraudulent  representa* 
tions  was  held  to  fix  the  liability,  unless  the  contract  had  been 
seasonably  repudiated  and  the  stock  tendered  back  on  rescission. 
Upon  the  latter  question  it  was  held  that  defendant  had  a  right  to/ 
the  opinion  of  the  jury.  In  Woodbridge  v.  De  Witt,  51  Neb.  100, 
70  N.  W.  507,  this  court  says : 

"It  is  elementary  that,  where  a  contract  is  reduced  to  writing,  parol  evi- 
dence is  not  admissible  to  contradict  it  or  vary  its  terms.  It  is  also  true  that 
a  party  cannot  generally  avoid  the  effeet  of  a  written  instrument  by  show- 
ing that  he  signed  it  without  reading  it  or  in  ignorance  of  its  terms,  but  he 
may  avoid  it  for  fraud.  The  general  rule  referred  to  is  not  applicable  in 
a  suit  between  the  original  parties  to  the  contract,  where  the  defense  is  that 
the  writing,  by  reason  of  fraud,  does  not  embrace  the  contract  actually  made." 

The  third  paragraph  of  the  syllabus  of  the  same  case  says  that 
there  is  no  estoppel  where  fraud  is  resorted  to  "  in  order  to  induce 
the  other  to  sign  without  reading."  If  a  "  clear  preponderance  of 
the  evidence  "  in  the  present  case,  as  the  jury  found,  shows  that 
this  writing  did  not  represent  the  contract  made,  and  that  it  was 
misread  to  plaintiff  by  those  procuring  it  for  defendant,  the  con- 
clusion seems  inevitable  that  it  was  done  to  induce  him  to  sign 
without  reading.  The  jury  was  told  that  the  evidence  must  show 
"  by  a  clear  preponderance  "  that  it  was  for  this  purpose. 

A  contention  is  made,  but  apparently  not  with  great  confidence, 
that  the  $326  which  was  paid  on  the  settlement  should  be  returned. 
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The  trial  court  instructed  that^  if  the  settlement  was  void,  the  $325 
must  be  credited  upon  the  damages.  If  the  fraud  was  established, 
and  plaintiff's  claim  was  found  to  exceed  the  sum  paid,  this  seems 
to  make  a  just  application  of  the  money.  As  counsel  for  plaintiff 
say,  the  settlement  admitted  to  have  been  made  of  the  expenses  is 
not  sought  to  be  impeached.  It  would  seem  that  only  the  writing, 
80  far  as  it  embodies  a  settlement  of  damages,  is  attacked,  and  no 
obligation  to  restore  the  $325  rested  upon  plaintiff.  Mo.  Pac.  By» 
Co.  V.  Ooodholm  (Kan.  Sup.),  60  Pac.  1066;  O'Brien  v.  C,  M. 
&  St  P.  Ry.  Co.,  89  Iowa,  657,  57  N.  W.  425. 

It  is  urged  that  the  damages  are  excessive,  and  so  much  so  as  to 
show  passion  and  prejudice  on  the  jury's  part  Gases  are  cited  in 
which,  for  loss  of  a  foot,  awards  somewhat  smaller  than  this  one 
have  been  held  excessive  and  remittiturs  ordered.  Other  cases 
are  cited  by  plaintiff  where  the  award  for  the  loss  of  a  foot  was 
larger  than  in  this  case,  and  was  yet  sustained.  In  this  case  both 
feet  were  injured.  The  right  one  was  amputated  nearly  11  months 
after  the  injury,  and  after  much  suffering.  The  plaintiff  was  33 
years  of  age,  and  earning  $65  monthly  at  his  employment  It 
cannot  be  said  that  the  amount  alone  of  this  verdict  is  such  as 
should  absolutely  set  it  aside.  It  is  true  that  for  a  slightly  smaller 
sum  an  annuity  to  the  full  amount  of  plaintiff's  former  earnings 
could  be  obtained,  and  his  present  earning  capacity  must  be  some- 
thing. On  the  other  hand,  his  sufferings  have  undoubtedly  been 
great,  and  their  value  cannot  be  adequately  measured.  We  have  no 
measure  which  we  can  apply  to  determine  that  any  reduction  should 
be  made  in  these  damages.  If  the  findings  that  there  was  negli- 
gence of  the  defendant,  no  contributory  negligence  of  plaintiff,  no 
assumption  of  the  risk,  and  no  settlement  of  damages,  are  all  sus- 
tained, it  would  seem  that  the  judgment  should  be  affirmed. 

It  is  recommended  that  the  judgment  of  the  District  Court  be 
affirmed. 

KiBKPATBicK  and  LoBiNGiEB^  CO.,  concur. 

Per  OubiAm  :  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 
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Fulton  v.  Gbieb  Rubbeb  Co. 

TUew  Jersey;  Supreme  Court, 

"L  INJTJBT   TO  BMFLOTEK  BY   DEFECTIVELY   IN8UIATED  ELBOTRIO  LIOHT  WIBB.— 

An  incandesoent  electric  light  wire  suspended  from  the  ceiling  of  the  de- 
fendant's factory  came  in  contact  with  a  mill  at  which  the  plaintiff  was 
working.  The  insulation  of  the  wire  had  become  worn,  and  the  wire 
coming  in  contact  with  a  steam  pipe  connected  with  the  mill  momentarily 
charged  it  with  electricity,  and  the  plaintiff  placing  his  hand  upon  the 
frame  of  the  mill  received  an  electric  shock,  causing  him  to  lose  his 
balance  and  fall  against  the  rolls  of  the  mill,  whereby  his  hands  were 
caught  and  so  severely  crushed  as  to  necessitate  amputation.  The  alleged 
negligence  of  the  defendant  company  consisted  in  failure  to  inspect  the 
wire.  It  was  held  that  the  defendant  was  not  negligent  in  failing  to 
make  such  an  inspection,  since  the  electric  lighting  system,  including  the 
wire  causing  the  accident,  had  only  been  installed  for  a  few  months  and 
there  was  nothing  in  the  case  to  suggest  that  the  insulating  material 
covering  the  wire  would  not  have  remained  intact  for  many  years. 

Verdict  for  plaintiff ;  rule  to  show  cause  may  be  absolute.  De- 
cided March  2,  1903 ;  reported  64  AtL  661. 

Lvrdon  Satterthvmte,  for  plaintiff. 

0.  D.  W.  Vroom  and  E.  B.  Walker,  for  defendant 

Opinion  per  Cubiam  : 

Plaintiff  was  injured  while  working  at  a  "  mill "  in  the  defend- 
ant company's  factory.  His  story  of  the  accident  was  that  as  he 
was  standing  at  his  mill,  with  his  hand  resting  upon  its  frame,  an 
incandescent  electric  light  wire,  which  was  suspended  from  the 
ceiling,  and  which,  when  not  swaying,  hung  down  at  a  distance 
of  about  two  or  three  feet  from  the  mill,  was  blown  by  the  wind 
against  a  steam  pipe  connected  with  the  mill,  thereby  momentarily 
charging  the  mill  with  electricity ;  that,  by  reason  of  the  contact 
of  his  hand  with  the  frame  of  the  mill,  he  received  an  electric 
shock  which  caused  him  to  lose  his  balance  and  fall  against  the 
rolls  of  the  mill;  that  his  hands  were  caught  in  them,  and  so 
severely  crushed  as  to  necessitate  amputation.  There  was  a  verdict 
for  the  plaintiff.    We  think  it  should  be  set  aside,  for  two  reasons: 


670  Amebioah  Electbical  Cases.  [vol.  8 


l^^ltoB  ▼.  Qrwb  Rubber  0». 


1.  It  rests  upon  the  conclusion  that  the  accident  happened  sub- 
stantially in  the  way  described  by  the  plaintiff ;  t.  e.,  by  his  receiv- 
ing an  electric  shock,  oommunicated  from  the  incandescent  light 
wire  in  the  way  described.  This  conclusion  is  against  the  prepon- 
derance of  the  evidence^  • 

2.  The  evidence  shows  no  negligent  act  or  omission  on  the  part 
of  the  defendant  which  contributed  to  plaintiff's  injury.    The  in- 
candescent light  wire,  when  it  was  originally  installed,  was  prop- 
erly covered  with  insulating  material,  but  at  the  time  of  the  acci- 
dent this  material  had  been  torn  or  worn  away  from  a  small  section 
(about  half  an  inch)  of  this  wire  at  the  point  where  it  was  said 
to  have  come  in  contact  with  the  steam  pipe  cotmeeted  with  the 
mill  on  the  occasion  of  the  accident.     The  alleged  negligence  of 
the  master  (the  defendant  company)  was  its  failure  to  inspect 
this  wire.    The  duty  of  a  master  to  make  inspection  of  appliances 
furnished  to  workmen,  or  located  in  the  place  in  which  they  are 
wo^kixlg,  does  not  require  such  inspection  to  be  continuous.    It  is 
to  be  made  at  reasonably  frequent  intervals.    Where  the  appliance 
is  not  normally  subjected  to  any  wear  and  tear,  and  there  is  no 
apparent  likelihood  of  its  getting  out  of  order,  or,  if  it  does  so,  of 
its  being  in  the  sligjitest  degree  dangerous  to  employes,  much  less 
frequent  inspections  by  the  master  are  necessary,  in  the  discharge 
of  his  duty  to  his  servants,  than  when  the  appliance  is  a  madiine 
in  constant  use,  and  dangerous  to  them  when  out  of  order.     In 
this  case  the  electric  lighting  system  (including  this  incandescent 
wire)  in  the  defendant  company's  factory  had  only  been  installed 
for  a  few  months.     There  is  nothing  in  the  case  to  suggest  that 
the  insulating  material  which  covered  this  wire  would  not  have 
remained  intact  for  years,  unless  injured  by  some  outside  agiency. 
Nor  is  there  anything  in  the  case  which  will  justify  the  conclusion 
that  the  defendant,  in  the  exercise  of  a  reasonable  prudence,  should 
have  anticipated  the  probability  of  its  being  so  injured.    For  this 
reason,  the  failure  of  the  defendant  to  inspect  this  wire  between 
the  time  of  its  installation  and  the  time  of  the  plaintiff's  accident 
was  not  negligence. 

For  both  reasons,  the  rule  to  show  cause  should  be  made  absolute. 
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A  wumtmr  vsiiic  mmeUaevj  operated  by  eleotrleity  is  boimd  to 
ezerciae  a  very  high  degree  of  care  for  the  protection  of  employees.  60  where 
the  evidence  shows  that  a  crane  upon  which  the  plaintiff  was  at  work  was  de- 
fectively constructed,  either  in  that  there  was  a  metallic  connection  between 
the  hauling  chain  of  the  crane  and  the  motor  which  operated  it,  and  that 
although  the  electricity  from  the  motor  to  the  lifting  chain  and  hauling 
chain  was  probably  insufficient  to  be  dangerous  with  no  greater  current 
than  that  designed  to  be  used  to  operate  the  crane,  yet  it  was  liable  to  become 
dangerous  from  the  presence  of  a  more  powerful  current ;  and  where  it  further 
Appeared  that  the  wire  supplying  electricity  to  the  motor  of  the  crane  came 
in  contact  with  a  more  heavily  charged  wire,  thus  charging  the  motor 
wire  with  an  unusual  current  of  electricity,  and  the  different  parts  of  the 
cnine  thus  became  charged  with  a  dangerous  current,  which  by  contact 
caused  the  injury  to  the  plaintiff,  it  was  held  that  the  circumstances  were 
such  as  to  impose  upon  the  defendant  the  duty  of  protecting  its  employees 
from  injuries  likely  to  be  received  from  contact  with  the  different  parts  of 
the  crane.  Moron  v.  CorUaa  Steam  Bnffime  Oo»,  7  Am.  Eleetl.  Cas.  748,  21 
R.  I.  386«  48  Atl.  874. 


Wagksb  V.  City  of  Portland. 

Oregon;  Supreme  Court, 

1.  LIABHITT  of  CITT  fob  NSGLIQBNGE  of  its  OFFICEB8  IN  OPnUTION  OF  FDIB 

AIABM  SYSTEM. — ^A  city  is  responsible  for  the  negligent  acts  of  a  board 
of  commissioners  having  exclusive  authority  on  behalf  of  the  city  to 
perform  all  executive  functions  relating  to  the  organization,  manage- 
ment and  control  of  its  fire  department.  Where  such  a  board  employs 
a  superintendent  to  direct  the  operation  of  a  fire  alarm  system  and  vests 
him  with  power  to  employ  persons  to  work  upon  such  system,  the  negli- 
gence of  such  superintendent  causing  an  injury  to  a  person  employed 
by  him  is  the  negligence  of  the  city,  for  which  damages  may  be  recovered 
of  it. 

2.  IlTJUBT   CAUSED   BT    NBGUOENT   ACT   OF   FELLOW    SEBVANT. — ^WherO,    at    the 

time  of  the  injury,  the  plaintiff  was  at  work  with  other  persons  em- 
ployed in  the  same  capacity,  all  of  whom  were  acting  under  no  special 
directions,  but  were  using  their  own  judgment  as  to  the  manner  of  per- 
forming the  work,  such  other  persons  are  fellow  servants  of  the  plaintiff 
and  he  cannot  recover  from  the  city  for  injuries  received  through  their 
negligence,  unless  it  be  shown  that  the  city  was  negligent  in  failing  to 
adopt  such  precautionary  measures  as  would  have  prevented  the  injury. 


672  American  Electrical  Cases.  [vol.  8 

Wagner  v.  City  of  Portland. 

3.  AoopnoN  OF  RULES. — ^The  question  whether  there  is  negligenoe  in  failing 

to  adopt  suitable  rules  is  not  for  the  jury  unless  there  is  something  in 
the  testimony  from  which  the  inference  may  be  drawn  that  it  was 
practicable  to  have  provided  against  the  occurrence  of  the  accident  com- 
plained of  by  the  adoption  of  a  particular  rule.  Where  a  number  of 
fellow  servants  were  engaged  in  taking  down  electric  wires  and  were 
not  acting  under  any  direction,  the  cutting  of  a  wire  at  the  proper  place 
for  the  convenience  of  the  work,  and  to  insure  the  safety  of  the  em- 
ployees, is  a  detail  of  the  work  which  was  for  the  judgment  and  con- 
trol of  the  workmen  themselves  and  not  for  the  city  to  regulate  by  the 
adoption  of  rules  for  their  guidance. 

4.  Use  of  bubbeb  gloves  akd  boabds  to  stand  on. — ^Where  an  onployee  has 

worked  in  connection  with  electric  wires  for  two  months  and  a  half  with- 
out the  protection  of  rubber  gloves,  and  wooden  boards  to  stand  upon, 
and  it  is  shown  that  he  still  continued  the  emplojrment,  knowing  the 
hazards  attending  the  work,  he  must  be  deemed  to  have  assumed  the  risk 
of  performing  his  work  without  them. 

5.  Knowledge  of  danoeb. — ^A  man  of  mature  years  and  judgment,  not  labor- 

ing under  any  mental  disability,  who  has  been  warned  from  time  to  time 
of  the  danger  of  being  killed  while  performing  duties  in  proximity  to 
electric  light  wires,  and  who  had  heard  his  fellow  servants  say  that  they 
had  received  shocks  while  in  the  same  employment,  and  who  witnessed 
the  effect  of  electricity  on  a  horse,  communicated  by  a  sagging  wire,  is 
precluded  from  gainsaying  knowledge  of  the  danger  of  electricity,  and  of 
the  hazards  he  was  incurring  while  engaged  in  the  service. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
January  20,  1902 ;  reported  40  Ore.  389,  67  Pac.  300. 

A  board  consisting  of  three  commissioners  appointed  by  the  mayor  is  givoi 
by  the  charter  of  the  city  of  Portland  full,  complete,  and  exclusive  power 
and  authority  on  behalf  of  the  city  to  perform  all  executive  functions  thereof 
in  the  organization,  management,  and  control  of  its  fire  department,  and  all 
powers  and  duties  incident  thereto.  Session  Laws  1898,  p.  132,  sec.  87.  In 
pursuance  of  this  authority,  such  board  had  under  its  control  and  manage- 
ment a  system  of  fire  alarm  wires;  being  the  property  of  the  city,  and  used 
for  communicating  alarms  of  fire  occurring  therein.  R.  6.  Paddock,  who 
was  the  city  electrician,  and  superintendent  of  the  system,  deriving  his 
authority  from  the  board,  employed  the  plaintiff  as  groundman.  While  en- 
gaged in  that  capacity,  keeping  the  system  in  repair,  he  was  injured  by  re- 
ceiving a  shock  from  an  electrical  current,  for  which  injury  he  brings  this 
action  for  damages,  alleging  that  it  was  caused  by  the  negligence  of  the 
municipality;  and,  having  obtained  a  judgment  in  the  trial  court,  the  defend- 
ant appeals. 
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J.  M.  Longy  for  appellant 
Thos.  O'Day,  for  respondent 

Opinion  by  WoLVBaTON,  J. : 

By  defendant's  separate  defense,  which  was  stricken  out  on  mo- 
tion, two  questions  are  presented,  which  lie  at  the  threshold  of  the 
controversy.  It  is  maintained  with  much  emphasis  (1)  that  the 
board  of  fire  commissioners  is  an  independent  body,  so  oonstituted 
by  the  charter,  with  full  and  exclusive  power  and  control  over  ihe 
fire  department,  and  the  city  is  in  no  sense  responsible  for  its  acts ; 
and  (2)  that  the  board,  in  prosecuting  such  improvement,  acted  in 
a  political  and  governmental,  rather  than  in  a  private  or  corporate, 
capacity,  and  therefore  it  cannot  be  held  amenable  for  the  negli- 
gence of  its  officers  and  agents.  The  two  positions  are  not  alto- 
gether consistent,  as  the  latter  seems  to  assume  that  the  fire  de- 
partment is  not  an  independent  body,  such  as  to  shift  liability  from 
the  city.  But  the  purpose  is  manifest  to  save  both  questions,  and, 
if  the  former  is  decided  adversely  to  the  contention,  then  the  latter 
becomes  a  live  issue.  We  think  that  the  charts  settles  the  former. 
It  vests  in  the  board  the  executive  functions  of  the  city  pertaining 
to  the  organization,  management,  and  control  of  the  fire  depart- 
ment, and  all  powers  and  duties  incident  thereto.  As  to  this  par- 
ticular department,  therefore,  the  board  stands  in  the  place  and 
stead  of  the  common  council,  exercising  the  authority  of  that  body ; 
and  its  acts  become  as  much  the  acts  of  the  city  as  if  the  common 
council  had  performed  them,  had  not  the  authority  in  the  premises 
been  transferred  to  the  board. 

As  to  the  latter  question,  it  is  one  of  more  difficulty, — ^not  so 
much  in  the  finding  of  general  rules  governing  the  liability  of  mu- 
nicipal corporations  for  torts  committed  through  their  officers  and 
agents,  but  in  determining  where  the  case  falls,  and  by  what  rules 
it  is  governed.  Municipal  corporations  exist  in  a  dual  capacity, 
and  their  functions  are  twofold.  In  one,  they  exercise  the  right 
springing  from  sovereignty,  and  while  in  the  performance  of  the 
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duties  pertaining  thereto  their  acta  are  political  and  govemmental 
Their  officers  and  agents,  though  elected  or  appointed  and  paid  by 
them,  are  nevertheless  public  functionaries,  performing  a  public 
service,  in  which  the  corporations,  as  such,  have  no  particular  in- 
terest, and  from  which  they  derive  no  special  benefit  or  advantage 
in  their  private  or  corporate  capacity.  Such  officials  are  not, 
strictly  speaking,  the  servants  and  agents  of  the  municipalities 
throu^  which  they  derive  their  authority,  but  are  officers,  agents 
and  servants  of  the  State  (that  is,  the  political  divisions  thereof, 
or  the  public  at  large),  and  for  their  acts  of  omission  and  com- 
mission the  municipalities  themselves  are  not  liable.  In  the  other, 
they  exercise  a  private,  proprietary,  or  corporate  right,  arising 
from  their  existence  as  legal  persons;  and  where  the  duty  is  one 
that  rests  upon  the  municipalities  in  respect  of  their  special  or  local 
interests,  and  not  as  public  agencies,  and  is  absolute  and  perfect, 
not  discretionary  or  judicial  in  its  nature,  their  officers  and  agents 
in  the  performance  of  the  function  or  duty  act  in  behalf  of,  or  as 
the  alter  ego  of,  the  municipalities  in  their  corporate  capacity,  and 
not  for  the  State  or  public  at  large,  and  for  their  acts  the  municip- 
altiesareheld  to  accountability.  This  has  become  the  settled  doctrine 
in  the  jurisprudence  of  this  country,  about  which  there  is  no  dissent. 
Caspary  v.  City  of  Portland,  19  Or.  496,  24  Pac.  1036,  20  Am. 
St.  Rep.  842 ;  Esherg  Cigar  Co.  v.  City  of  Portland,  34  Or.  282, 
65  Pac.  961,  43  L.  E.  A.  435,  75  Am.  St  Rep.  651,  and  cases 
tiiere  cited ;  1  Jag.  Torts,  173,  179 ;  Mechem,  Pub.  Off.  sees.  850, 
853;  2  Dill.  Mun.  Corp.  (3d  ed.),  sec.  980.  Touching  the  liability 
of  municipalities  in  their  corporate  capacity,  the  rule  is  succinctly 
stated  in  Wright  v.  City  Council  of  Augusta,  78  Ga.  241,  6  Am. 
St.  Rep.  256,  as  follows: 

^'  Whenever  the  negligence  or  nonfeasance  of  the  ordinary  agents  and  serv- 
ants of  the  corporation,  as  distingaished  from  that  of  its  officers,  causes 
the  injury,  or  when  the  loss  results  from  acts  merely  ministerial,  as  dis- 
tinguished from  such  as  are  legislative  and  governmental  in  character,  ex- 
ercised for  the  sole  and  immediate  benefit  of  the  public,  or  where  the  cor- 
poration is  exercising,  as  a  corporation,  its  private  franchise,  powers,  and 
privileges,  which  belong  to  it  for  its  immediate  corporate  benefit,  or  is 
dealing  with  property  held  by  it  for  its  corporate  advantage,  gain,  or  emolu- 
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ment,  though  insuring  ultimately  to  the  benefit  of  the  general  public,  then, 
and  only  then,  it  becomes  liable  for  the  negligent  exercise  of  such  powers, 
precisely  as  are  individuals." 


Undeniably^  municipalities^  when  acting  through  their  fire  de- 
partments in  the  preservation  of  property  from  the  devastation  of 
fire,  are  in  the  exercise  of  a  purely  governmental  function,  and 
their  officers  and  agents  represent  the  public,  as  an  arm  of  the 
State,  for  whose  acts  the  corporations  are  not  liable.  It  was  so  held 
in  H afford  v.  City  of  New  Bedford,  16  Gray,  297,  where  certain  of 
the  firemen  negligently  ran  a  hose  carriage  against  the  plaintiff 
and  injured  him.  So,  in  Fisher  v.  City  of  Boston,  104  Mass.  87, 
6  Am.  Kep.  196,  where  the  hose  provided  by  the  city,  and  in  use 
through  the  fire  department,  burst,  causing  the  injury  complained 
of.  In  this  case  Mr.  Justice  Gray,  now  of  the  Supreme  Court  of 
the  United  States,  says : 

''But  the  extinguishment  of  fires  is  not  for  the  immediate  advantage  of 
the  town  in  its  corporate  capacity;  nor  is  any  part  of  the  expense  thereof 
(Etuthorized  to  be  assessed  upon  owners  of  buildings,  or  any  other  special 
class  of  persons  whose  property  is  peculiarly  benefited  or  protected  thereby. 
In  the  absence  of  express  statute,  therefore,  municipal  corporations  are  no 
more  liable  to  actions  for  injuries  occasioned  by  reason  of  negligence  in 
using  or  keeping  in  repair  the  fire  engines  owned  by  them,  than  in  the  case 
of  a  town  house  or  a  public  way.  ...  It  makes  no  difi'erenoe  whether 
the  Legislature  itself  prescribes  the  duties  of  the  officers  charged  with  the 
repair  and  management  of  fire  engines,  or  delegates  to  the  city  or  town  the 
definition  of  those  duties  by  ordinance  or  bylaw.  However  appointed  or 
elected,  such  persons  are  public  officers,  who  perform  duties  imposed  by  law 
for  the  benefit  of  aU  the  citizens,  the  performance  of  which  the  city  or  town 
has  no  control  over,  and  derives  no  benefit  from,  in  its  corporate  capacity. 
The  acts  of  such  public  officers  are  their  own  official  acts,  and  not  the  acts  of 
the  municipal  corporation  or  its  agents." 

And  in  Mendel  v.  City  of  Wheeling,  28  W.  Va.  233,  57  Am. 
Eep.  665,  where  the  city  authorities  allowed  pipes  laid  to  plain- 
tiff's premises  for  conducting  water  thereto,  to  be  used  for  fire  and 
other  purposes,  to  fill  up  so  as  not  to  be  serviceable  in  the  extin- 
guishment of  a  fire,  to  his  damage,  the  same  doctrine  was  upheld. 
So,  also,  in  Welsh  v.  Village  of  Rviland,  56  Vt.  228,  48  Am.  Rep. 
762,  where  the  engineer  of  the  fire  department,  under  the  direction 
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of  the  village  truateea,  in  thawing  out  a  hydrant  connected  with  an 
aqueduct,  flooded  the  street  with  water,  which  becoming  frozen,  the 
plaintiflf  was  injured  by  falling  thereon.  And  in  Wilcox  v.  City 
of  Chicago,  107  IlL  334,  47  Am.  Eep.  434,  where  the  plaintiff 
sustained  injury  by  the  collision  of  a  hook  and  ladder  wagon  with 
his  carriage;  also  in  Edgerly  v.  Concord,  62  N.  H.  8,  18  Am.  St 
Rep.  633,  where  the  injury  occurred  through  fright  of  the  plain- 
tiff's horse,  caused  by  a  stream  of  water  thrown  from  a  hydrant  by 
the  officers  of  the  fire  department,  at  the  request  of  the  mayor  of 
the  city,  for  the  purpose  of  testing  the  capacity  of  the  hydrant ;  and, 
again,  in  Kies  v.  City  of  Erie,  135  Pa.  144,  19  Atl.  942,  20  Am. 
St.  Eep.  867,  where  the  door  of  an  engine  house  was  so  negligently 
operated  that,  when  being  opened  upon  the  sidewalk,  it  struck  a 
pedestrian  and  injured  him.  Many  other  cases  might  be  cited,  but 
these  are  sufficient  to  illustrate  the  doctrina  The  nonliability  of 
the  municipality  is  based  upon  the  idea  that  it  is  acting  in  a  public 
or  gavemmental  capacity,  as  an  arm  of  the  State,  and  hence  die 
doctrine  of  respondeat  superior  is  without  application.  But  the 
case  at  bar  is  distinguishable  from  any  of  these  cases,  or  any  that 
we  have  been  able  to  find  applying  the  doctrine  referred  to  therein. 
Here  the  city  was  acting  in  the  discharge  of  a  legal  duly  to  repair 
the  fire  alarm  system,  and  the  case  is  one  of  common  employment 
for  the  performance  of  a  special  service  for  and  in  behalf  of  the 
city.  The  duty  was  being  performed  throu^  the  instrumentality 
of  private  or  corporate  agencies,  and  not  through  the  fire  depart- 
ment or  its  officers,  or  through  officers  of  the  city  whose  duty  it  was 
to  perform  such  work ;  and  it  might  be  added  that  tiie  work  of  re- 
pairing was  an  act  ministerial  in  its  nature.  In  a  similar  case 
(Mutcai/rns  v.  City  of  Janesville  [Wis.],  29  N.  W.  565),  where  the 
city  was  engaged  in  the  construction  of  a  cistern  for  the  use  of  the 
•fire  department,  and  an  employee  was  injured  through  the  negli- 
gence of  other  employees,  it  was  held  that  the  city  was  liable,  under 
the  doctrine  of  respondeat  superior;  so,  in  McCaughey  v,  Tripp, 
12  R.  I.  449,  where  an  employee  was  injured  while  the  city  of 
Providence  was  engaged  in  the  construction  of  a  city  hall.  See, 
also,  Donahoe  v.  City  of  Kansas  City,  136  Mo.  657,  38  S.  W.  571 ; 
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City  of  Toledo  v.  Cone,  41  Ohio  St  149.  From  these  latter  author- 
ities we  are  impelled  to  the  conclusion  that  corporate  liability 
exists  in  the  case  at  bar^  and  that  the  further  and  separate  defense 
of  nonliability  was  therefore  properly  stricken  out.  Plaintiff's  coun- 
sel contend  that  the  statute  settled  the  question  at  the  very  outset. 
But  it  only  gives  the  action  against  the  municipality  when  it  is 
liable  in  its  corporate  capacity,  as  distinguished  from  its  political 
or  governmental  capacity,  as  an  arm  of  the  State  in  the  exercise  of 
sovereignty.  Hill's  Ann.  Laws^  sees.  349,  350.  So  the  question 
recurs,  in  what  capacity  was  the  city  acting  when  the  injury  was 
sustained  ? 

At  the  close  of  the  testimony  the  defendant  moved  for  a  nonsuit, 
but  without  success,  and  error  is  predicated  upon  the  action  of  the 
court  in  that  regard.  This  necessitates  a  consideration  of  the  tes- 
timony adduced,  with  a  view  to  ascertaining  whether  the  plaintiff 
proved  a  cause  sufficient  to  be  submitted  to  the  jury.  The  basis  of 
the  action  is  the  negligence  of  the  city,  its  officers  and  agents,  con- 
tributing as  a  proximate  cause  to  the  injury  sustained  by  the 
plaintiff;  and  unless  acts  are  shown  from  which  negligence  may  be 
reasonably  inferred  in  some  particular,  and  attributable  to  the 
city  in  its  corporate  capacity,  the  case  is  not  such  a  one  as  should 
be  submitted  for  the  jury's  consideration.  The  Portland  General 
Electric  Light  Company  was  operating  a  system  of  electric  light 
wires,  extending  north  and  south  on  the  east  side  of  Sixth  street 
where  it  intersects  Yamhill,  among  which  are  what  are  known  as 
"  primary  wires,"  carrying  from  1,000  to  1,200  volts  of  electricity ; 
one  of  its  poles  standing  immediately  within  the  curbing  at  the 
southeast  corner  of  Sixth  and  Yamhill  streets,  and  another  south  of 
that,  about  two-thirds  of  the  distance  across  the  block,  near  Mr. 
Corbett's  bam.  The  Oregon  Telephone  Company  had  a  system  of 
wires  on  the  west  side  of  Sixth  street,  one  of  the  poles  standing  a 
little  south  of  the  southwest  comer  of  Sixth  and  Yamhill; 
and  the  Columbia  Telephone  Company  had  a  system  extending 
east  and  west  on  the  south  side  of  Yamhill  street  The  city  had  its 
fire  alarm  wires  attached  to  the  Columbia  Telephone  Company's 
poles,  extending  west  on  Yamhill  street  to  Sixth,  at  which  point 
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and  from  there  south  it  was  attached  to  the  electric  company's 
poles.  Immediately  prior  to  the  time  of  the  accident  the  superin- 
tendent directed  that  the  city's  wires  should  be  changed  in  some 
particulars  so  as  to  avoid  contact  with  some  shade  trees;  and  in 
obedience  thereto  a  new  wire  had  been  attached  along  Yamhill, 
extending  across  Sixth  street^  and  attached  to  the  Oregon 
Telephone  Company's  pole^  and  thence  southward  back  across 
Sixth  street,  and  attached  to  the  electric  company's  pole  near  Mr, 
Corbett's  bam,  whereupon  the  old  wire  was  cut  near  the  engine 
house,  or  at  Fourth  and  Yamhill,  and  again  at  the  pole  where  the 
new  one  was  attached,  and  the  end  thrown  over  into  SixA  street- 
Being  detached  from  the  electric  company's  pole  at  the  southeast 
comer  of  Sixth  and  Yamhill,  one  of  the  workmen  drove  a  staple 
into  the  top  of  the  pole,  with  a  view  of  keeping  it  off  the  electric 
company's  wires  while  it  was  being  taken  down.  The  plaintiff, 
acting  in  his  capacity  as  a  groundman,  and  with  a  view  to  reeling  it 
up  at  the  same  time,  in  conjunction  with  others,  attempted  to  take 
it  down  by  pulling  it  through  the  staple  from  a  point  on  Sixth 
street  near  the  curb  on  the  east  side  where  the  end  of  the  wire  had 
fallen  when  cut.  Finding  the  wire  fast,  the  men  with  him  let  go, — 
one  of  them  to  go  up  the  pole  to  loosen  it,  and  the  others  across  the 
street,  so  as  to  get  a  view  of  the  situation ;  but  the  plaintiff,  con- 
tinuing in  his  efforts  to  dislodge  the  wire,  brought  it  in  contact 
•  with  one  of  the  electric  company's  primary  wires,  resulting  in  his 
injury.  The  plaintiff's  account  of  the  incident  is,  in  substance, 
that  he  was  at  the  time,  September  28,  1897,  and  had  been  since 
July  13th  preceding,  in  the  employ  of  the  city  in  the  capacity  of  a 
common  laborer  to  assist  in  changing  the  telephone  and  fire  alarm 
wires ;  that  his  particular  service  was  as  a  groundman ;  that  he  was 
assigned  to  the  duty  of  attending  the  reel  and  reeling  up  the  wire 
as  it  came  off  the  poles,  and  such  other  work  as  was  necessary  to  be 
done  on  the  ground,  digging  post  holes,  helping  to  set  up  poles, 
makingconnections  on  the  ground,  and  dropping  old  wires  when  the 
insulation  was  off ;  that  other  men  were  working  with  him,  namely, 
Cherry,  Fisher,  Schad,  Baker  and  Severian,  the  latter  being  the 
foreman  of  the  gang;  that  after  the  wire  had  been  cut  he  took  his 
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reel  from  the  southwest  comer  of  Sixth  and  Yamhill  streets,  where 
it  then  was,  to  where  the  end  of  the  wire  lay;  that  he.  Baker, 
Cherry  and  Schad  pulled  on  the  wire  until  they  found  it  was  fast; 
that  some  one  suggested  that  Cherry  go  up  the  pole,  which  he  did, 
and  Baker  and  Schad  crossed  over  to  the  corner  on  the  other  side 
of  Sixth  street,  and  that  the  witness,  continuing  in- the  eflFort  to  dis- 
lodge the  wire,  received  a  shock ;  that  the  wire  was  above  the  elec- 
tric company's  wires,  and  from  where  he  was  he  could  not  see  the 
point  of  contact  with  them,  because  of  a  tree  whidi  obscured  his 
vision ;  that  he  did  not  understand,  nor  was  he  experienced  as  to  the 
nature  of,  electricity ;  that  he  was  perfectly  ignorant  of  the  danger 
of  it ;  that  neither  the  city  nor  its  oflScers  had  ever  given  him  any 
advice  or  instruction  touching  the  danger  of  his  employment,  ex- 
cept on  one  occasion,  some  four  or  five  weeks  previous,  when  he  was 
warned  while  adjusting  a  heavily  insulated  wire  that  he  had  better 
stand  on  some  boards,  as  he  was  liable  to  get  killed ;  that  he  had  no 
previous  warning  by  the  city  or  its  oflScers  of  the  existence  of  the 
primary  wires  of  the  electric  company,  or  that  they  were  charged 
with  electricity;  that  the  city  had  no  rules  for  the  government  of 
laborers  in  performing  their  work,  and  did  not  furnish  boards  for 
them  to  stand  on,  or  rubber  gloves  for  them  to  use.  On  cross-exami- 
nation he  testified  that  the  wire  was  a  very  old  one,  the  insulation 
being  oflF  in  places,  and  that  he  might  have  taken  hold  of  it 
where  the  insulation  was  o£F,  and  that  he  had  assisted  in  taking 
down  a  good  many  miles  of  wire.  H.  H.  Cherry  testified  that  the 
electric  company's  wires  were  insulated  primary  wires,  heavily 
charged,  and  used  for  distributing  electricity  about  the  city ;  that 
the  plaintiflF,  Schad,  Baker  and  himself  started  to  pull  the  wire 
down,  when  it  caught  somewhere  on  the  pole;  that  he  went  up  to 
take  it  loose,  and  plaintiflF  was  shocked ;  that  he  heard  him  make  a 
noise,  and  saw  the  wire  rocking, — saw  it  come  in  contact  with  the 
electric  company's  primary  wire, — ^whereupon  he  took  hold  of  it 
and  lifted  it  clear;  and  that  there  was  a  bare  connection  with  the 
primary  wira  On  cross-examination  he  stated  that  he  did  not 
recollect  whether  he  cut  the  wire  on  Sixth  street,  near  Corbett'a 
bam,  or  not,  or  whether  Oullings,  one  of  the  men  working  in  the 
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gang^  cut  it,  but  whoever  it  was  threw  it  over  into  the  street ;  that 
the  men,  as  a  crew,  had  been  taking  down  the  wires  for  about  two 
months,  and  that  plaintiff  had  been  with  them  during  the  time ; 
that  it  was  his  custom  when  he  went  up  to  unfasten  these  wires  to 
look  and  see  if  they  were  going  to  come  in  contact  with  primary 
wires ;  that  a  man  would  recognize  such  things ;  that  he  knew  there 
was  a  primary  wire  there  when  he  unfastened  the  wire  in  question 
and  took  it  off  the  insulator ;  that  he  put  a  staple  in  the  top  of  die 
pole  somewhere,  and  the  wire  came  through,  and  the  men  pulled 
against  it ;  that  they  could  just  as  well  have  cut  the  wire  at  the  pole 
as  not;  that  the  men  used  their  own  judgment  as  to  where  they 
should  cut  the  wires ;  that  they  were  supposed  to  work  under  Mr. 
Severian's  orders,  and  that,  if  he  told  them  to  cut  the  wire  in  a 
certain  place,  it  was  done;  that  Severian  was  working  with  the 
men  under  Mr.  Paddock,  the  electrician ;  that  Paddock  gave  the 
general  orders,  and  the  men,  under  Severian's  orders,  would  exe- 
cute them ;  that  at  the  time  he  fastened  the  staple  he  thought  it  was 
the  best  way  to  keep  this  wire  off  the  primary  wire  of  the  electric 
company,  but  it  did  not  suffice  for  the  purpose;  that  all  he  had 
to  do  when  he  went  up  the  pole  the  second  time  was  to  lift  the  wire 
off  the  primary  wire ;  that,  to  the  best  of  his  recollection,  the  cover- 
ing of  the  wire  was  carried  up  in  a  bunch  at  the  staple,  and  that 
when  this  was  taken  out  and  cut  off  the  wire  was  pulled  down  over 
the  primary  wire ;  that  the  staples  used  were  big,  strong  staples ; 
and  that  he  used  the  one  on  that  occasion  according  to  his  best  judg- 
ment to  keep  the  wire  from  coming  in  contact  with  the  primary 
wire.  E.  G.  Paddock  testified  that  he  was  superintendent  of  the 
fire  alarm  and  police  signal  wires  in  the  city ;  that  he  hired  all  the 
men,  subject  to  the  action  of  the  board  of  fire  and  police  commis- 
sioners ;  that  he  was  given  authority  by  these  boards  to  hire  such 
men  as  necessity  required ;  that  no  rules  had  been  promulgated  re- 
quiring the  wires  to  be  cut  where  crossing  primary  wires,  or  the 
electriccorapanyto  turn  off  its  electricity,  nor  were  there  any  boards 
or  rubber  gloves  furnished  for  the  use  of  the  men;  that  rubber 
gloves,  being  nonconductors,  were  designed  to  protect  the  men  from 
receiving  a  shock  from  a  heavily  charged  wire,  or  one  carrying  a 
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great  voltage ;  that  under  certain  circumstances  boards  are  noncon- 
ductors ;  that  all  these  things  are  relative,  depending  upon  the  volt- 
age ;  that  a  dry  board  is  a  nonconductor ;  that  if  a  person  is  stand- 
ing on  a  dry  board,  and  the  voltage  is  comparatively  low,  the  board 
will  act  as  an  insulator,  the  same  as  glass,  and  that  1,000  volts  is 
comparatively  low,  nowadays, — speaking  generally,  a  dry  board, 
or  a  piece  of  dry  carpet,  or  a  piece  of  paper  or  glass,  are  all  consid- 
ered nonconductors  (in  other  words,  they  are  very  poor  conductors 
of  electricity) ;  that  none  of  them  are  strictly  nonconductors,  but 
are  relatively  high  in  resistibility,  and  that  if  a  person  would  get 
on  some  dry  boards  or  a  piece  of  paper,  or  a  piece  of  dry  rubber,  or 
anything  like  that,  he  could  handle  1,000  volts  without  danger; 
that  the  matter  of  putting  up  and  taking  down  these  wires  was 
largely  a  matter  of  detail  with  the  workmen  themselves;  in  some 
specific  cases,  Severian  or  witness  would  give  special  instructions, 
but,  as  a  general  proposition,  the  cutting  or  handling  of  the  wires 
was  a  matter  of  detail  with  the  crew.  Other  witnesses  were  called, 
but  this  is  the  practical  effect  of  the  testimony,  and  there  is  nothing 
to  dispute  it.  It  is  at  once  apparent  from  this  testimony  that  the 
acts  immediately  contributing  to  the  injury  of  the  plaintiff  were 
the  acts  of  Cherry  or  Cullins  in  cutting  the  wire  at  the  pole  near 
Corbitt^s  barn,  and  casting  it  into  the  street  across  the  primary 
wires  of  the  electric  company,  and  the  act  of  Cherry  in  securing  it 
to  the  top  of  the  pole  in  such  a  manner  as  to  allow  it  to  come  in 
contact  with  such  primary  wires.  Further  than  this,  the  act  of  the 
plaintiff  and  the  workmen  with  him  in  attempting  to  pull  the  wire 
through  the  staple  from  the  position  where  the  end  of  it  fell,  instead 
of  taking  it  across  the  street  opposite  the  pole  where  it  was  fast- 
ened, may  have  been  a  contributing  factor.  Cherry  says  he  used 
his  best  judgment  in  attaching  the  staple  so  as  to  have  the  wire 
come  off  clear  of  the  primary  wires,  but  failed  in  his  purpose,  pos- 
sibly because  of  the  position  of  the  plaintiff  in  doing  his  work. 
But  waiving  the  feature  of  plaintiff's  position,  it  is  clear  that  the 
person  who  cut  the  wire  and  threw  it  into  the  street  across  the  wires 
of  the  electric  company,  and  Cherry,  who  endeavored  to  make  it 
fast  to  the  top  of  the  pole  to  which  the  primary  wires  were  atr 
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tached,  so  as  to  avoid  contact  with  them,  were  fellow  servants  with 
the  plaintiff,  and  he  is  precluded  from  recovery  on  that  account, 
unless  the  city  has  been  derelict  in  its  duty,  by  not  taking  proper 
precautionary  measures  looking  to  the  safety  of  its  employees, 
whereby  the  plaintiff's  injury  ensued,  without  the  concurrence  of 
his  own  acts  or  those  of  his  fellow  servants  contributing  thereta 
As  to  who  are  fellow  servants  and  who  is  the  master,  has  been  satis- 
factorily settled  by  this  court  in  Mast  v.  Kern,  34  Or.  247,  54  Pac 
950,  75  Am.  St  Rep.  580,  wherein  it  was  said  (Mr.  Justice  Bean 
announcing  the  opinion  of  the  court)  : 

"The  true  test  in  all  cases  by  which  it  may  be  determined  whether  the 
negligent  act  causing  the  injury  is  chargeable  to  the  master,  or  is  the  act 
of  a  coservant,  is,  was  the  offending  employee  in  the  performance  of  the 
master's  duty,  or  charged  therewith,  in  refermce  to  the  particular  act 
causing  the  injury?  If  he  was,  uis  negligence  is  that  of  the  master,  and 
the  liability  follows.  If  not,  he  was  a  mere  coservant,  engaged  in  a  common 
employment  with  the  injured  servant,  without  reference  to  his  grade  or 
rank,  or  his  right  to  employ  or  discharge  men,  or  to  his  control  over  them. 
In  short,  the  master  is  liable  for  the  negligence  of  an  employee  who  repre- 
itents  him  in  the  discharge  of  his  personal  duties  towards  his  servantib 
Beyond  this  he  is  liable  only  for  his  own  personal  negligence." 

Paddock  was  the  city  electrician  and'  the  superintendent  of  the 
alarm  system.  He  directed  the  work  to  be  done,  and  the  men  under 
the  immediate  direction  of  Severian,  as  his  assistant,  were  engaged 
in  the  service.  The  linemen  used  their  judgment  as  to  the  maimer 
of  detaching  and  taking  the  wires  down,  and  it  was  not  the  master's 
duty  to  give  specific  directions  touching  the  details  of  the  work. 
Whoever  attended  to  that  while  engaged  in  the  particular  capacity 
was  a  fellow  servant  with  the  plaintiff,  and  not  a  master  or  vice 
principal.  It  is  the  duty  of  the  master,  however,  to  adopt  needful 
and  reasonable  rules  and  regulations  for  the  government  and  pro- 
tection of  his  agents  and  servants  while  pursuing  their  employ- 
ment ;  to  exercise  suitable  care  and  precaution  to  provide  them  with 
a  reasonably  safe  place  in  which  to  work,  and  fit  and  safe  tools  and 
appliances  to  work  with,  and  to  employ  suitable  and  competent  fel- 
low servants;  and  such  duty  cannot  be  delegated  in  any  manner 
so  as  to  shield  him  from  responsibility.     Whoever  performs  this 
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duty  performs  the  master's  duty,  and,  if  he  is  not  the  master  him- 
self, he  becomes  a  vice  principal,  and  the  master  is  still  responsi- 
ble. Now,  plaintiff  insists  that  it  was  the  duty  of  the  city  to  have 
adopted  rules  and  regulations  which,  among  other  things,  should 
have  required  the  wires  that  were  being  detached  and  removed 
from  the  poles  to  be  cut  wherever  they  crossed  a  primary  wire,  or 
the  electricity  to  be  turned  off  the  primary  wires  while  the  em- 
ployees were  at  work  in  proximity  thereto.  It  may  be  predicated 
of  the  employment  in  which  the  plaintiff  was  engaged  that  it  was 
dangerous  and  hazardous,  as  it  is  common  knowledge  that  electric- 
ity is  a  dangerous  element,  and  those  engaged  in  and  about  the  in- 
strumentalities and  appliances  by  which  it  is  handled  and  utilized 
in  any  considerable  voltage  are  liable  to  come  in  contact  with  it  and 
be  injured.  As  a  general  rule,  the  dangers  connected  with  such  a 
business,  that  are  unavoidable  after  the  exercise  by  the  master  of 
proper  care  and  precaution  in  guarding  against  them,  are  risks 
incident  to  the  employment,  and  are  assumed  by  those  who  consent 
to  accept  employment  under  the  circumstances.  Such  dangers, 
however,  as  are  known  and  can  be  mitigated  or  avoided  by  the  exer- 
cise of  reasonable  care  and  precaution  by  those  engaged  in  the 
business  are  not  perils  which  the  employee  must  encounter  as  inci- 
dent to  the  business,  and  the  master  is  generally  held  to  accounta- 
bility for  his  neglect  in  this  regard  contributing  to  the  injury  of  the 
servant.  "  In  other  words,^'  says  Mr.  Chief  Justice  Euger  in  Mc- 
Govern  v.  Railroad  Co.,  123  N.  Y.  280,  25  N.  E.  373 : 

"  It  is  the  duty  of  the  master,  having  control  of  the  times,  places,  and 
conditions  under  which  the  servant  is  required  to  labor,  to  guard  him  against 
probable  danger  in  all  cases  in  which  that  may  be  done  by  the  exercise  of 
reasonable  caution." 

See,  also,  Anderson  v.  Telegraph  Co.,  7  Am.  Electl.  Cas.  726, 
19  Wash.  675,  63  Pac.  657,  41  L.  R  A.  410. 

In  this  connection  it  should  be  observed  that,  although  this  duty 
is  imposed  upon  the  master,  his  neglect  of  it  will  not  always  render 
him  liable  as  against  a  servant  who  engages  in  the  employment 
with  full  and  explicit  knowledge  of  Ae  master^s  default    The  rule 
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is  stated  thus,  bj  Ifr.  Justice  Derens  in  Leary  v.  Railroad,  139 
Mass.  680,  584,  2  N.  K  115,  52  Am.  Bep.  733 : 

"The  servant  assumes  the  dangers  of  the  employment  to  which  he  yolim- 
tarily  and  intelligently  consents,  and  while  ordinarily  he  is  to  be  subjected 
only  to  the  hazards  necessarily  incidmt  to  his  employment,  if  he  knows  that 
proper  precautions  have  been  neglected,  and  still  knowingly  consents  to 
incur  the  risk  to  which  he  will  be  exposed  thereby,  his  assent  dispenses  with 
the  duty  of  the  master  to  take  such  precautions." 

It  is  probably  best  grounded  upon  the  idea  that,  where  two  negli- 
gent acts  conduce  to  an  injury,  responsibility  attaches  to  the  one 
that  stands  as  the  proximate  or  immediate  cause;  and  in  such  a 
case  the  servant  cannot  hold  the  master  responsible,  although  cul- 
pable, because  his  own  negligence  is  the  direct  and  immediate 
causeof  his  in\\xry. Stager  v.  Laundry  Co.,  38  Or.  480,  486,  63  Pac. 
645,  58  L.  R  A.  459;  Fitzgerald  v.  Paper  Co.,  155  Mass.  155,  29 
N.  E.  464,  31  Am.  St  Rep.  537.  The  question  whether  the  de- 
fendant was  at  fault  in  omitting  to  adopt  suitable  rules  is  not  one 
for  the  jury,  unless  there  is  something  in  the  testimony  from  which 
the  inference  may  be  drawn  that  it  was  practicable  to  have  pro- 
vided against  the  occurrence  of  die  accident  complained  of  by  such 
a  rule.  The  court  say  in  Railway  Co.  v.  Echols,  87  Tex.  339,  343, 
27S.  W.  60,  28S.  W.  517: 

"  Whether  or  not  the  eiridence  is  sufficient  to  show  a  case  in  which  the  duty 
to  make  rules  rested  upon  the  defendant  is  a  question  of  law  for  the  court. 
If  the  facts  raised  that  issue,  it  should  have  been  submitted  to  the  jury; 
otherwise  it  should  not." 

It  may  occur  that  the  necessity  and  propriety  of  making  and 
promulgating  rules  in  a  given  case  are  so  obvious  as  to  make  the 
matter  one  of  common  experience  and  knowledge*  Such  a  condi- 
tion would  warrant  a  submission  of  the  question  as  to  whether  the 
defendant  was  at  fault  in  omitting  its  duty  in  this  regard  to  the 
jury  without  evidence.  But  that  is  not  the  case  here.  It  is  mani- 
festly not  a  matter  of  common  knowledge  and  experience  that  rules 
such  as  plaintiff  suggests  would  be  practicable,  or  even  useful,  in 
the  prevention  of  an  accident  of  the  kind.  If  notwithstanding  they 
were  in  fact  necessary  and  practicable,  it  was  a  matter  susceptible 
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of  proof,  by  showing  that  other  mimicipalitieB,  companies,  or  per- 
sons engaged  in  handling  electrical  machinery  and  appliances  for 
generating  and  utilizing  electrical  currents  had  adopted  and  put 
into  operations  such  rules,  with  serviceable  results,  or  by  the  testi- 
mony of  persons  possessing  peculiar  skill  and  experience  in  the 
construction,  repair,  management,  and  (^ration  of  such  machin- 
ery and  appliances.  No  such  proof  is  to  be  found  in  the  record, 
and  hence  a  case  has  not  been  made  in  this  particular  upon  which  to 
put  the  question  of  negligence  of  the  defendant  in  omitting  the 
adoption  and  promulgation  of  the  rules  insisted  upon  to  the  jury. 
Berrigan  v.  Railroad  Co.,  181  N.  Y.  582,  30  N.  R  57 ;  Morgan  v. 
Iron  Co.,  133  N.  Y.  666,  31  N.  E.  234 ;  Baihoad  Co.  v.  Carrvihr 
era  (Kan.)  48  Pac  280;  Whalen  v.  Railroad  Co.,  114  Mich.  512, 
72  N.  W.  823.  Plaintiff  did  attempt,  however,  to  establish  the 
practicability  and  necessity  therefor,  but  says  he  was  not  permitted 
to  do  so  because  of  the  objection  of  defendant's  counsel,  and  he  in- 
sists that  defendant  cannot  now  complain  of  error  which  it  invited. 
The  rule  sought  to  be  invoked  is  a  wholesome  one,  authoritatively 
established.  Elliott,  App.  Proc  sec.  630 ;  Johhins  v.  Cray,  34  HI. 
App.  208,  218;  Insurance  Co.  v.  O'Connell,  34  111.  App.  357, 
360. 

A  witness  was  asked  what  he  would  say  as  to  the  necessity  of 
having  some  rules  adopted  in  regard  to  performing  the  work,  ancl 
this  question  he  was  not  allowed  to  answer.  It  does  not  appear  that 
he  was  a  person  skilled  touching  the  matter  of  inquiry,  so  that  no 
error  was  committed  in  the  ruling  upon  the  objection,  and  no 
error  could  be  invited  where  the  objection  was  well  taken. 

As  to  the  other  inquiry,  touching  the  adoption  of  rules  by  other 
companies  for  the  doing  of  that  class  of  work,  the  question  put  and 
rejected  does  not  reach  the  point,  as  it  was  not  confined  to  the  spe- 
cific rules  which  plaintiff  insists  should  have  been  adopted 
for  the  prevention  of  the  accident.  That  other  companies  had 
adopted  rules  generally  for  the  regulation  and  doing  of  the  class  of 
work  being  done  by  the  city  was  too  general  to  be  of  any  practical- 
avail.  This  constitutes  the  effort  made  in  that  behalf,  and  we  find 
no  error  of  the  court  respecting  it. 
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Beyond  this,  however,  we  are  of  the  opinion  that,  so  far  as  de- 
veloped by  the  evidence  in  this  case,  the  cutting  of  wires,  and  the 
places  where  they  should  be  cut  so  as  to  take  them  down  conven- 
iently and  with  the  least  danger  to  the  workmen,  are  details  of  the 
work,  which  were  for  the  judgment,  discretion  and  control  of  the 
workmen  themselves,  and  not  for  the  master  to  regulate  by  the 
adoption  of  rules  for  their  guidance.  Ulrich  v.  Railroad  Co.,  25 
App.  Div.  465,  51  N.  Y.  Supp.  5 ;  OoVien  i?.  Sieghardt,  83  App. 
Div.  161,  53  N.  Y.  Supp.  460. 

With  reference  to  furnishing  the  workmen  with  boards  and  rub- 
ber gloves  for  their  use^  this  may  or  may  not  have  been  the  duty  of 
the  city.  But  however  that  may  be,  it  is  a  conceded  fact  that  plain- 
tiff worked  two  months  and  a  half  without  them,  and  it  is  abso- 
lutely shown  that  he  still  continued  in  the  employment,  knowing 
the  hazards  attending  the  work,  and  he  must  be  deemed,  therefore, 
to  have  assumed  the  risk.  His  negligent  act  in  continuing  in  the 
work  became  the  proximate  cause  of  the  accident,  hence  he  cannot 
recover  upon  that  account. 

Plaintiff  says,  also,  that  he  was  ignorant  of  the  danger  of  elec^ 
tricity,  and  was  not  warned  by  any  office  of  the  city  that  the  elec- 
tric company's  wires  carried  electricity  in  dangerous  quan- 
tities. But  he  -was  a  man  svi  juris,  of  mature  years 
And  judgment,  not  laboring  under  any  mental  disability; 
and  his  admissions  show  that  he  had  been  previously 
warned  by  Cu-Uins,  a  fellow  servant,  of  the  danger  of  being 
killed  while  in  the  same  service  in  proximity  to  the 
electric  company's  wires  where  they  carried  5,000  volts ;  that  he 
heard  two  fellow  servants  say  they  had  each  received  shods 
while  in  the  same  employment,  and  witnessed  the  effect  of  elec- 
tricity on  a  horse,  communicated  by  a  sagging  wire ;  and  he  must 
necessarily  have  known,  as  Cherry,  OuUins,  and  other  fellow  work- 
men knew,  not  only  the  dangerous  character  of  electricity,  but 
the  nature  and  condition  of  the  electric  company's  wires.  From 
his  testimony  there  can  be  but  one  opinion  touching  the  matter, 
and  that  precludes  him  from  gainsaying  knowledge  of  the  dan- 
ger of  electricity,  and  of  the  hazards  he  was  incurring  while 
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engaged  in  the  service.  Under  these  conditions,  there  was  error 
in  refusing  the  nonsuit. 

Other  testimony  was  offered  in  the  further  progress  of  the 
trial,  but  no  new  features  of  the  case  were  developed,  and  nothing 
shown  that  would  be  curative  of  the  matters  pertaining  to  the 
injury. 

The  judgment  of  the  trial  court  will  therefore  be  reversed,  and 
the  cause  remanded  for  such  further  proceedings  as  may  seem 
appropriate,  not  inconsistent  with  this  opinion. 

Bean^  C  J.,  concurs  in  the  result. 

In  MasMMhiftiettfl  it  has  been  held  that  a  municipal  corporation  is  not 
liable  for  injuries  to  a  lineman  employed  upon  its  fire  alarm  system  due  to 
the  breaking  of  a  pole  caused  by  its  own  negligence.  PeMngUl  v.  City  of 
Chelsea,  6  Am.  Electl.  Gas.  368,  161  Mass.  368,  37  N.  £.  380. 


Shuoabd  V.  TJinoN  Tbaction  Oo. 

Pennsylvania;  Supreme  Court. 

1.  INJUBT  TO  STBEBT  CAB  CONDUCTOB  CAUSED  BT  NEOUGENCB  OF  GAB  IlTSPEGTOB. 

— ^A  conductor  of  a  street  car  and  a  car  inspector  employed  by  a  street 
railway  company  to  inspect  the  electrical  apparatus  of  its  street  cars 
are  fellow  servants,  and  where  the  conductor  is  killed  by  the  negligence 
of  such  inspector  in  directing  the  motorman  of  the  car  to  put  on  the 
trolley  pole,  after  having  tested  an  electric  car  to  ascertain  defects, 
before  the  conductor  had  reached  a  place  of  safety,  the  street  railway 
company  is  not  liable. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided 
February  24,  1902 ;  reported  201  Pa.  St.  562,  51  Atl.  326. 

Charles  Biddle  and  Thomas  Learning,  for  appellant. 

Charles  H.  Edmunds,  for  appellee. 
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Opinion  by  Potteb^  J. : 

Benjamin  F.  Shugard,  the  husband  of  the  plaintiff  in  this  case, 
was  a  conductor  in  the  employ  of  the  defendant  company  for  a 
period  of  over  10  years.  He  was  accidentally  killed  in  German- 
town  upcm  the  afternoon  of  September  29,  1900,  under  the  follow- 
ing circumstances:  When  his  car  reached  the  terminus  of  the 
line,  an  inspector  of  the  defendant  company  was  there,  waiting 
with  a  testing  car,  for  the  purpose  of  making  an  inspection  of  the 
electrical  apparatus.  To  facilitate  this  purpose,  the  car  was 
stopped  by  the  side  of  the  testing  car.  The  trolley  pole  was  pulled 
down  from  the  overhead  wire  and  tied  to  the  rear  platform,  so  as 
to  guard  against  the  admission  of  any-  current  of  electricity  from 
the  overhead  wire.  The  inspector  in  charge  was  inside  of  the 
testing  car.  His  assistant  stepped  upon  the  front  platform  of  the 
passenger  car,  bringing  with  him  the  end  of  a  wire  connected  with 
the  testing  apparatus.  The  motorman  of  the  passenger  car  was 
down  upon  the  ground,,  but  remained  standing  near  the  platform. 
The  sole  purpose  of  the  test  was  to  try  the  electrical  connections 
upon  the  car,  to  be  sure  that  they  would  properly  utilize  the  cur- 
rent The  question  of  the  safety  of  the  car,  either  for  the  opera- 
tors or  for  passengers,  was  not  an  element  in  diis  inspection  at  all. 
The  test  consisted  in  applying  a  wire  connected  with  the  testing 
apparatus  to  the  various  notches  of  the  controller  box,  step  by  step. 
As  the  application  to  each  notch  was  made,  and  indicated  the 
proper  condition,  a  bell  was  rung  by  the  chief  inspector,  and  then 
the  assistant  proceeded  to  turn  on  another  notch  by  means  of  the 
controller  handle.  In  this  instance,  according  to  the  testimony, 
the  controller  was  opened  and  closed  scmie  seven  times,  and  the 
equipment  was  found  to  be  in  good  condition,  requiring  no  ad- 
justment or  repair.  The  test  occupied  but  a  few  moments  of  time. 
The  car  was  not  taken  away  from  the  motorman  or  conductor,  but 
was  simply  halted  upon  the  track.  While  the  test  was  being  made, 
the  motorman  was  within  arm's  length  of  his  controller  box  and 
of  the  controller  handle,  and  actually  assisted  in  opening  and 
closing  the  cover.  The  conductor,  meanwhile,  was  sitting  inside 
the  car,  looking  over  his  accounts.     There  is  some  evidence  to 
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show  that  upon  the  completion  of  the  test  the  inspector  made  use 
of  the  expression :  "  All  right.  Put  on  your  pole."  But  whether 
or  not  he  used  these  words,  he  undoubtedly  did  signify  that  the 
test  had  been  completed  and  was  satisfactory.  The  assistant  in- 
spector stepped  down  from  the  front  platform.  The  motorman 
was  in  the  act  of  stepping  upon  the  platform  to  take  his  regular 
place,  when  the  car  suddenly  started,  and  ran  a  distance  of  its 
own  length  and  stopped.  A  cry  was  heard,  and  the  conductor  was 
found  lying  crushed  beneath  the  end  of  the  car.  It  was  obvious 
that  he  had  untied  the  trolley  pole  from  the  rear  platform,  and 
in  accordance  with  his  duty  and  his  custom  at  this  point,  which 
was  at  the  end  of  the  line,  he  had  swung  the  pole  around  to  the 
other  end  of  the  car,  and  that  immediately  upon  its  coming  in 
contact  with  the  overheard  wire  the  car  had  started,  and  had  run 
against  him,  knocking  him  down  and  crushing  out  his  life.  It 
appears  from  the  evidence  in  the  case,  and  is  a  matter  of  common 
knowledge,  that  the  electrical  current  which  supplies  power  to  the 
car  comes  from  the  overhead  wire.  It  cannot  enter  the  car  unless 
the  trolley  pole  is  on  the  wire,  and  it  cannot  enter  then  unless 
the  controller  is  open.  The  motorman  does  not  state  whether  or 
not  he  looked  at  the  handle  of  his  controller  after  the  test  was 
finished,  and  does  not  state  whether  the  handle  was  at  that  time 
turned  so  as  to  open  the  controller  to  the  reception  of  the  power. 
The  inference  is,  however,  unavoidable,  that  such  must  have  been 
the  fact,  for  he  states  that  the  car  started  almost  instantly  when 
the  trolley  pole  touched  the  wire.  There  is  nothing  in  the  evidence 
to  indicate  any  imperfection  in  the  electrical  equipment  of  the 
car,  for  the  test  had  shown  that  everything  was  in  good  shape. 
The  starting  of  the  car  must,  therefore,  have  been  the  result  of 
mismanagement  in  its  operation  by  the  men  in  control.  In  run- 
ning the  car  the  motorman  was  in  charge  of  the  controller,  and, 
as  a  consequence,  regulated  the  admission  of  power  to  the  car. 
The  conductor  had  charge  of  the  trolley  pole,  and  it  was  his  duty 
to  see  that  it  was  properly  placed  in  contact  with  the  overhead 
wire.  He  was  an  experienced  conductor,  and  was  familiar  with 
VOL.  viii     11 
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the  operation  of  the  car,  and  must  have  known  that  if,  by  any 
chance,  the  controller  was  open,  the  effect  would  be  to  start  the 
car  as  soon  as  the  trolley  pole  came  in  contact  with  the  overhead 
wire.  He  was,  of  course,  dependent  upon  the  motorman  for  pro- 
tection against  any  misplacement  of  the  controller  handle.  The 
motorman  was  standing  just  at  the  edge  of  the  platform,  where 
a  glance  would  have  shown  him  the  position  of  the  controller 
handle,  but  apparently  he  failed  to  notice  it  He  testified  that 
during  the  course  of  the  inspection  the  controller  had  been  turned 
on  and  off  seven  times  to  admit  the  current  from  the  testing  car. 
He  and  the  assistant  inspector,  who  was  also  a  motorman,  were 
the  only  ones  who  had  anything  to  do  with  the  handling  of  the 
controller  during  the  inspection,  and  they  were  both  standing  so 
dose  to  the  controller  handle  as  to  be  able  to  touch  it  with  their 
hands.  At  the  moment  of  the  accident  the  assistant  inspector  had 
left  the  platform  of  the  passenger  car,  and  the  motorman  was 
just  in  the  act  of  taking  his  regular  position  at  the  controller, 
when,  through  the  action  of  the  conductor,  contact  was  made  with 
the  overhead  wire,  and  the  deplorable  result  followed. 

The  trial  judge  instructed  the  jury  that  the  case  was  bare  of 
any  evidence  of  negligence  for  which  the  defendant  company  could 
be  held  responsible,  unless  it  were  found  in  the  conduct  of  Bran- 
son, the  inspector.  The  court  left  it  to  the  jury  to  say  whether 
or  not,  imder  the  evidence,  Branson  got  such  indications  on  his 
testing  machine  as  would  show  that  the  controller  was  in  the 
proper  position  when  he  said :  "  All  right.  Put  on  your  pole," — 
and  said  further  that,  if  the  jury  believed  that  he  gave  the  signal 
to  restore  the  pole  before  he  receivd  indications  that  the  controller 
was  in  the  proper  position,  they  might  find  that  there  was  negli- 
gence for  which  the  defendant  company  was  responsible.  We 
think  the  learned  court  misapprehended  the  testimony  in  this 
respect  A  careful  reading  of  the  evidence  upon  this  point,  as 
it  is  before  us,  shows  that,  in  the  position  which  Branson  occu- 
pied, he  could  not  tell  whether  the  controller  was  on  or  off.  He 
was  asked :  "  Q.  Does  it  (the  controller)  give  its  own  signal 
whpn  it  is  thrown  off?    A.  If  the  hook  is  not  removed  from  the 
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pole,  the  needle  would  go  to  zero.  That  would  show  you  that  the 
controller  was  off.  If  they  removed  the  hook  from  the  pole,  the 
needle  would  go  to  zero,  also,  and  you  could  not  tell  whether  the 
controller  was  off  or  on."  This  statement  shows  that  Branson 
could  not  know  from  his  own  observation  the  position  of  the  con- 
troller. His  assistant,  Plumb,  and  the  motorman  of  the  pas- 
senger car  could  readily  see  it.  Branson  denies  giving  any  signal, 
except  the  one  to  his  helper  to  throw  the  controller  off  when  the 
test  was  finished.  But  even  if  he  did  use  the  words :  ^^  All  right. 
Put  your  pole  on," — the  expression  was  merely  an  indication 
that  he  was  through  with  the  test,  and  that  the  conductor  and 
motorman  might  resume  the  use  of  the  car.  But  under  any  aspect 
of  the  case,  Branson  was  not  acting  in  the  discharge  of  any  duty 
which  the  law  imposes  upon  the  employer,  and  therefore  cannot 
be  considered  as  a  vice  principal.  When  the  employer  has  fur- 
nished reasonably  safe  appliances,  and  made  suitable  provision 
for  their  inspection  and  repair,  his  duty  is  done.  He  is  not  liable 
to  an  employee  for  the  negligence  of  another  employee  who  is 
intrusted  with  the  use  or  management  of  the  apparatus.  As  said 
before,  the  purpose  of  the  inspection  which  Branson  made  was 
not  to  determine  the  safety  of  the  car,  either  for  the  employee  or 
the  public.  He  was  merely  testing  the  efficiency  of  the  electrical 
appliances,  and  while  so  engaged  was  merely  a  co^mployee  with 
his  fellow  workers.  It  would  never  do  to  hold  an  employer  liable 
to  one  employee  for  the  negligent  or  unskillful  use  by  other  reason- 
ably competent  fellow  workers  of  the  necessary  and  reasonably 
safe  tools  and  appliances  which  had  been  furnished.  The  respon- 
sibility for  this  most  unfortunate  accident  must  therefore  rest 
upon  those  who  were  co-employees  of  the  deceased.  The  negli- 
gence, if  any,  was  theirs,  and  nothing  is  disclosed  by  the  evidence 
for  which  the  defendant  company  should  be  justly  held  respon- 
sible. 

The  assignment  of  error  is  sustained,  and  the  judgment  is  re- 
versed, and  is  now  entered  here  for  the  defendant 
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Dallas  Elsctbio  Co.  v.  Mitchell. 

Tewa§;  0<htrt  of  OivU  AppeaU. 

1.  iNJUsr  oooasiohed  bt  ddschye  cut-of¥  box. — ^Xhe  plaintiff  wm  injorad 
bj  an  electric  shock  reoeiTed  while  in  the  eerrice  and  employment  of  the 
Dallas  Electric  Company,  one  of  the  defendants,  in  the  capacity  of  lin^ 
man.  The  foreman,  under  whose  direction  he  was  working,  commanded 
him  to  transfer  certain  wires  from  one  pole  to  another,  and  at  the  same 
time  announced  that  the  electricity  had  been  cut  off  from  the  wires  and 
that  they  were  dead.  It  was  alleged  that  the  foreman  had  pulled  the 
plug  in  a  cut-off  box,  which,  if  the  contrivance  had  been  in  working  order, 
would  have  resulted  in  cutting  off  the  electricity  from  the  wires  which 
the  plaintiff  was  directed  to  transfer,  and  that  a  defect  in  the  cut-off 
contrivance  was  the  cause  of  the  shock  received  by  the  plaintiff  in  handl- 
ing such  wires. 

The  defendants  attempted  to  prove  that  the  condition  of  the  cut^T 
box  was  such  as  to  indicate  to  the  foreman  that  the  current  of 
electricity  was  cut  off.  Such  evidence  was  excluded,  and  it  was  held 
error,  since  it  was  an  important  question  in  the  case  as  to  whether  or 
not  the  foreman  exercised  due  care  in  the  matter  of  ascertaining  whether 
or  not  the  current  of  electricity  had  been  cut  off  from  the  wires  which 
he  had  directed  the  appellee  to  transfer.  It  was  also  held  error  to  permit 
a  witness  for  the  plaintiff  to  answer  a  question  in  the  following  form: 
''Was  it  not  his  (the  foreman's)  duly  to  see  that  the  wires  passed 
through  the  box  so  that  pulling  it  would  kill  it?  "  Such  questioii  was 
leading,  and  the  answer  thereto,  the  expression  of  the  opinion  of  a 
witness,  and  should  have  been  excluded. 

2.  Pabtiss  DEFBiTDANT. — ^The  plaintiff  was  an  employee  of  the  Dallas  Electric 
Company.  It  appeared  that  this  company  and  its  properties  were  in 
the  possession  of  and  being  operated  by  a  receiver,  who  was  also  made  a 
defendant.  The  Standard  Light  &  Power  Company  insisted  that  the 
plaintiff  sustained  no  contractual  relation  with  it.  The  plaintiff  alleged 
that  the  business  of  the  plaintiff  was  identical,  and  that  at  the  time 
of  the  injury  they  had  combined  and  consolidated  their  business  and 
were  being  operated  together,  and  were  carrying  on  their  business  as  one 
concern,  and  that  by  invitation  and  authority  of  each  of  the  defendants 
he  was  at  work  upon  the  property  of  each  of  them  at  the  time  he  was 
injured.  It  was  held  that  the  pleading  was  sufficient  to  show  the 
relationship  of  master  and  servant  between  the  defendants  and  the  plain- 
tiff; and  that,  although  ordinarily,  where  a  receiver  is  in  charge  of  the 
properties  of  a  corporation  the  corporation  is  not  liable  for  injuries  re- 
sulting from  the  negligent  operation  of  such  properties  by  the  receiver, 
yet,  if  the  corporation  remains  in  joint  control  and  management  of  its 
property,  with  the  consent  of  the  receiver,  the  liability  of  the  corpora- 
tion continues. 
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Appeal  by  defendant  from  judgment  in  favor  of  plaintiff.    De- 
cided November  7,  1903 ;  reported  76  S.  W.  985. 

Etheridge  &  Baker,  for  appellants. 

TF.  P.  Finley  and  W.  J.  J.  Smith,  for  appellee. 

Opinion  by  Talbot,  J. : 

G.  W.  Mitchell  sued  the  Dallas  Electric  Company,  E.  M.  Bear- 
don,  as  receiver  of  said  Dallas  Electric  Company,  and  the  Stand- 
ard Light  &  Power  Company,  in  the  District  Court  of  the  Four- 
teenth Judicial  District,  to  recover  damages  on  account  of  personal 
injuries  alleged  to  have  been  sustained  by  reason  of  their  negli- 
gence. A  jury  trial  on  the  13th  day  of  October,  1902,  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff  against  all  of  the  de- 
fendants, and,  motion  for  new  trial  having  been  overruled,  they 
excepted  and  appeal. 

Appellee  alleges  in  substance,  that  the  defendants  the  Dallas 
Electric  Company  and  the  Standard  Light  &  Power  Company  are 
corporations  duly  organized  and  existing  under  the  laws  of  Texas, 
and  were  on  the  4th  day  of  October,  1901 ;  that  the  defendant  E. 
M.  Keardon  at  that  time  was  the  duly  appointed  and  acting  re- 
ceiver of  the  said  Dallas  Electric  Company,  and  resided  in  Dallas 
county,  Tex. ;  that  prior  to  and  on  said  4th  day  of  October,  1901, 
the  said  Dallas  Electric  Company  and  the  said  Standard  Light 
&  Power  Company  were  engaged  in  the  production,  manufacture, 
and  sale  of  electricity  in  the  city  of  Dallas,  having  poles  set  along 
the  streets  of  said  city  of  Dallas,  and  wires  strung  upon  the  same 
to  convey  electricity  to  their  patrons ;  that  on  the  said  4th  day  of 
October,  1901,  appellee  was  in  the  service  and  employment  of 
the  Dallas  Electric  Company  and  E.  M.  Reardon,  as  receiver 
thereof,  and  of  each  of  them,  in  the  capacity  of  lineman,  and  while 
engaged  in  the  line  of  his  duties  in  handling  and  transferring 
wires  of  the  said  Dallas  Electric  Company  and  E.  M.  Reardon 
from  their  poles  stationed  at  the  northwest  comer  of  Ervay  and 
Marilla  streets  to  and  upon  poles  of  the  Standard  Light  &  Power 
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Company,  which  were  also  situated  at  the  corner  of  Ervay  and 
Marilla  streets,  he  received  a  severe  electrical  shock,  causing  him 
serious  and  permanent  injuries.  He  alleges  that  John  Wood  was 
foreman  and  vice  principal  of  the  defendants  Dallas  Electric 
Company  and  E.  M.  Beardon,  receiver,  and  that  he  (appellee) 
was  under  the  control  and  subject  to  the  direction  of  said  Wood, 
who,  as  such  foreman  and  vice  principal,  had  authority  to  com* 
mand,  control,  employ,  and  discharge  appellee  and  other  men 
working  with  him.  Appellee  further  alleges  that,  before  he  and 
those  engaged  in  the  work  with  him  began  transferring  the  wires 
from  the  poles  of  the  Dallas  Electric  Company  and  E.  M.  Rear- 
don  to  the  poles  of  the  Standard  Light  &  Power  Company,  the 
said  John  Wood  told  them  to  wait  until  he  (Wood)  went  to  a 
point  on  Ervay  street,  north  of  Marilla  street,  and  pulled  the 
primary  wires,  which,  when  pulled,  cut  off  all  electricity  from 
the  wires  which  they  were  to  handle  and  transfer;  that  appellee 
and  the  others  who  were  so  engaged  in  said  work  did  not  begin  work 
until  said  Wood  returned;  that  Wood  returned  to  them  at  the 
northwest  comer  of  Ervay  and  Marilla  streets  in  a  few  minutes, 
and  announced  to  them  that  the  electricity  had  been  cut  off,  and 
that  the  wires  were  dead,  and  directed  them  to  proceed  to  work; 
that  he  and  those  engaged  with  him  at  once  began  to  work  trans- 
ferring said  wires,  resting  under  the  belief,  from  what  the  said 
foreman  had  said,  that  the  current  of  electricity  had  been  cut  off  of 
the  wires  which  he  was  to  handle,  and  that  said  wires  were  dead ; 
that  instead  of  being  dead,  as  he  (appellee)  supposed,  from  the 
statement  of  said  Wood,  they  were  heavily  charged  with  elec- 
tricity ;  and  that  by  reason  of  having  come  in  contact  with  them 
he  was  injured.  The  manner  of  handling  the  wires,  and  character 
of  injuries  sustained,  were  fully  set  out.  Appellee  alleged  that  the 
cut-off  box  that  the  foreman  said  he  would  go  and  pull  was  situated 
on  a  pole  on  Ervay  street,  north  of  the  point  where  he  was  at 
work,  and  was  a  contrivance,  the  purpose  of  which,  when  pulled, 
was  to  cut  off  the  electricity  from  the  wires,  and  deaden  them; 
that  said  box  was  defective,  and  that  the  wires  that  should  have 
passed  through  it  had  been  jumped  out  of  it,  or  not  so  arranged 


By  Contact  with  Live  Wires.  695 


Dallas  Electric  Co.  y.  Mitchell. 


with  reference  to  the  wires  as  to  perform,  when  pulled,  the  func- 
tion for  which  it  was  intended.  Appellee  further  alleged  that, 
had  the  said  wires  and  said  box  been  properly  arranged,  by  pull- 
ing down  the  plug  of  said  box  said  wires  could  have  been  killed 
and  freed  from  electricity,  but  that  the  defendants,  Dallas  Electric 
Company  and  E.  M.  Reardon,  as  receiver  thereof,  and  the  Stand- 
ard Light  &  Power  Company,  had  caused  the  said  wires  to  be 
arranged  with  reference  to  said  box  so  that  the  portion  of  said 
wires  south  could  not  be  deadened  or  killed  and  freed  from  elec- 
tricity by  pulling  the  plug  in  the  said  box;  that  each  of  de- 
fendants knew  of  this  condition  of  the  box  and  wires,  and  could 
have  known,  by  the  use  of  ordinary  care,  that  said  box  and  wires 
were  so  arranged  that  said  box  ;vould  not  perform  the  function 
for  which  it  was  designed,  and  that  said  wires  were  live;  that 
defendants,  and  each  of  them,  negligently  and  carelessly  failed 
to  repair  and  correct  the  defective  arrangement  of  said  wires  and 
box,  and  failed  to  notify  plaintiff  and  the  said  Wood ;  and  that  by 
reason  of  such  negligence,  and  the  negligence  of  the  said  fore- 
man. Wood,  in  failing  to  ascertain  that  said  wires  and  box  were 
so  defectively  arranged,  appellee  sustained  injuries  as  alleged.  Ap- 
pellee further  charged  that  the  Dallas  Electric  Company,  E.  M, 
Reardon,  receiver  thereof,  and  the  Standard  Light  &  Power  Com- 
pany, at  the  time  he  was  injured,  and  prior  thereto,  had  combined 
and  consolidated,  and  were  in  fact  operating  together  as  one  con- 
cern ;  that  each  of  said  defendants  was  guilty  of  all  the  acts  of 
negligence  complained  of  in  his  petition,  and  participants  therein ; 
that  if  said  work  of  transferring  said  wires  was  not  being  done 
and  paid  for  by  defendants,  or  either  of  them,  then  the  same  was 
being  done  by  some  person  or  persons,  or  association  of  persons, 
to  plaintiff  unknown,  but  that  said  work  was  being  done  with  the 
full  knowledge,  acquiescence,  consent,  and  by  authority  of  de- 
fendants, and  each  of  them,  and  for  the  benefit  of  defendants,  and 
each  of  them ;  that  each  of  defendants  had  represented  to  appellee 
and  John  Wood  that  appellee  and  said  Wood,  and  each  of  the 
gang  working  with  them,  was  working  for  defendants,  and  each 
of  them;  and  that  it  was  the  duty  of  defendants,  and  each  of 
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for  injuries  resulting  from  the  negligent  operation  of  such  prop- 
erties by  the  receiver.  In  order,  however,  to  relieve  the  corpora- 
tion from  liability  in  such  case,  the  management  and  control  of 
the  corporate  property  must  be  exclusive.  If  the  corporation, 
with  the  consent  of  the  receiver,  remains  in  joint  control  and  man- 
agement of  its  property,  and  operates  the  same  in  conjunction 
with  its  receiver,  or  if  the  appointment  of  the  receiver  was  col- 
lusive, and  made  at  the  instance  of  the  corporation,  for  its  benefit, 
and  with  a  view  of  placing  its  property  beyond  the  reach  of  its 
creditors,  or  to  shield  it  from  liability  for  injuries  inflicted  by 
reason  of  its  negligence,  then,  it  seems,  such  receiver  might  be  held 
to  be  the  agent  of  such  corporation,  and  liable  for  his  acts.  Hicks 
V.  Ry.  Co.,  62  Tex.  41 ;  Ryan  v.  Hays,  62  Tex.  52 ;  T.  P.  Ry.  v. 
Johnson,  76  Tex.  421,  13  S.  W.  463,  18  Am.  St.  Rep.  60. 

The  appellants,  by  their  fifth  assignment  of  error,  attack  tie 
action  of  the  trial  court  in  permitting  the  appellee's  witness  Frank 
Swor  to  answer  the  following  questions:  (1)  "  How  did  it  hap- 
pen that  the  Standard  Light  &  Power  Company  were  furnishing 
power  to  the  patrons  of  the  Dallas  Electric  Company  ?  '*  To  this 
question  and  proposed  answer  the  appellants  objected  on  the 
grounds  ^^  that  same  was  immaterial,  irrelevant,  and  not  perti- 
nent to  any  issue  in  the  case."  The  objection  was  overruled,  and 
the  witness  answered:  "I  cannot  say  positive  why  it  was.  I 
never  saw  the  papers  that  were  drawn  up,  but  it  was  naturally 
assumed  that  one  and  both  companies  belonged  to  the  same  peo- 
ple." (2)  "  State  what  the  custom  was,  if  any,  about  interchang- 
ing power  ?  "  And  to  this  question  and  proposed  answer  the  same 
objection  was  interposed,  with  the  additional  ground  that  same 
was  misleading.  The  court  overruled  the  objection,  and  the  wit- 
ness stated :  "  Well,  they  interchanged  power ;  that  is,  the  Dallas 
Electric  Company  put  it  on  the  Standard  Light  &  Power  Com- 
pany's wires  whenever  they  saw  fit,  or  needed  the  use  of  the 
power."  The  objection  to  this  testimony,  as  appears  from  coun- 
sel's brief,  is  based  upon  the  proposition  that  appellant  Reardon's 
special  exception  "  to  so  much  of  appellee's  petition  "  as  undertook 
to  aver  that  the  two  electric  companies  were  operating  together  as 
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one  concern  had  been  sustained,  and  that  feature  of  the  case  elimi- 
nated. The  appellant  is  not  supported  in  this  contention  by  the 
record  before  us.  The  judgment  of  the  court  recites  that  "  so 
much  of  the  allegation  in  the  petition  as  charged  partnership 
between  the  defendant  corporations  and  a  trust  between  the  de- 
fendant corporation  be,  and  the  same  is  hereby,  sustained,  and 
the  said  allegation  of  partnership  and  trust  in  plaintiff's  petition 
is  hereby  stricken  out,"  but  that  "  the  exception  to  the  remaining 
portion  of  said  paragraph  be,  and  the  same  is  hereby,  overruled." 
The  remaining  portion  of  this  paragraph  of  plaintiff's  petition, 
among  other  things,  charged  that  ^'  appellants,  at  the  time  appellee 
was  injured,  and  prior  thereto,  had  combined,  consolidated,  and 
were  in  truth  and  in  fact  operating  together  as  one  concern." 
Under  the  allegations  of  appellee's  petition,  we  believe  the  facts 
sought  to  be  elicited  were  relevant  and  pertinent,  and  that  the 
grounds  of  the  objection  urged  are  not  well  taken.  That  portion 
of  the  answer  of  the  witness  to  the  first  question  wherein  he  states, 
"  I  never  saw  the  papers  that  were  drawn  up,  but  it  was  naturally 
assumed  that  one  and  both  companies  belonged  to  the  same  peo- 
ple," was  improper,  and  suitable  objection  to  such  portion  of  said 
answer,  had  it  been  made,  should,  and  doubtless  would,  have  been 
sustained. 

Appellants'  sixth  assignment  of  error  relates  to  the  action  of 
the  court  in  refusing  to  allow  the  witness  Swor  to  testify,  at  the 
instance  of  appellants,  that  the  ^'  cut-off  box,"  in  the  condition  it 
was  in  when  the  foreman,  John  Wood,  went  to  pull  it,  to  a  man 
not  knowing  that  the  wires  had  been  jumped  out  of  the  box,  would 
indicate  that  the  current  of  electricity  was  cut  off.  To  this  testi- 
mony objection  was  made  upon  the  ground  that  it  called  for  the 
opinion  of  the  witness,  and  the  objection  sustained.  We  cannot 
agree  to  this  ruling.  The  condition  of  the  box,  and  what  its 
appearance  indicated  at  that  time  to  Wood,  was  a  material  fact 
in  the  case ;  and,  if  the  witness  knew  what  the  condition  of  the 
box  at  that  time  indicated,  his  statement  of  it  would  not  be  the 
expression  of  an  opinion  or  conclusion  of  the  witness,  but  a  fact 
We  find,  however,  that  the  statement  of  facts  shows  that  this  wit- 
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nesSy  as  well  as  John  Wood,  did  testify  along  this  line,  and  stated, 
without  objection,  that,  "  if  I  should  see  no  wires  going  into  the 
box,  it  would  indicate  to  me  that  the  box  was  not  in  use  at  all ; 
but  if  I  did  not  know  that  the  wires  had  been  jumped  out  of  the 
box,  and  saw  that  it  was  pulled,  that  would  indicate  to  me  that 
the  current  had  been  cut  off."  The  witness  Wood  testified  sub- 
stantially the  same.  It  was  an  important,  if  not  the  controlling, 
question  in  the  case,  whether  or  not  the  foreman,  John  Wood, 
exercised  ordinary  care  in  the  matter  of  ascertaining  whether  or 
not  the  current  of  electricity  had  been  cut  off  the  wires  with  which 
appellee  had  to  work.  The  determination  of  this  question  was 
for  the  jury,  and  we  regard  the  exclusion  of  the  answer  of  the 
witness  Ben  Murrell  to  the  first  question  presented  in  appellants' 
bill  of  exception  No.  4,  and  seventh  assignment  of  error,  correct 
The  question  was :  "  Would  any  experienced  lineman,  under  the 
conditions  of  the  box,  as  testified  to  by  you,  have  thought  it  neces- 
sary to  climb  that  pole  for  the  purpose  of  examinaing  to  see 
whether  or  not  somebody  had  jumped  out  the  wires  ?  "  The  fore- 
man. Wood,  contented  himself,  in  the  examination  of  the  cut-off 
box,  to  find  out  whether  or  not  the  current  had  been  cut  off,  and 
the  wires  deadened,  by  merely  looking  up  at  it  from  the  ground, 
and  his  conduct  involved  the  question  of  whether  or  not,  in  the 
exercise  of  ordinary  care  to  avoid  injury  to  appellee,  this  was 
sufficient,  or  whether  the  exercise  of  such  care  would  require  him 
to  ascend  the  pole  on  which  said  box  was  situated,  and  make  a 
closer  examination  of  the  same.  This  was  the  very  question  for 
the  determination  of  the  jury,  from  all  the  evidence  and  circum- 
stances of  the  case ;  and  the  answer  sought  to  be  elicited  from  the 
witness  by  this  interrogatory  would  have  been  but  his  opinion, 
and  an  invasion  of  the  province  of  the  jury.  What  has  been  said 
with  reference  to  the  action  of  the  court  in  excluding  the  testi- 
mony of  the  witness  Swor  is  applicable  to  the  second  question 
asked  the  witness  Murrell,  and  the  court's  ruling  thereon,  as  pre- 
sented in  this  assignment  of  error. 

The  eighth  assignment  of  error  presents  the  same  question  con- 
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tained  in  appellants'  seventh  assignment  of  error,  and  what  has 
been  said  of  that  assignment  disposes  of  this  one. 

This  brings  us  to  appellants'  ninth  assignment  of  error.  It 
appears  that,  while  the  witness  Frank  Swor  was  being  examined 
by  the  attorney  for  appellee,  the  following  question  was  pro- 
pounded to  him:  ''Now,  Mr.  Etheridge  asked  you  if  a  man 
looking  up  and  seeing  the  boxes  pulled,  the  wires  south  of  that 
were  dead,  would  it  not  also  be  his  duty  to  see  what  passed 
through  the  box  ?  "  Appellants  objected  to  this  question  on  the 
grounds  that  it  is  leading  and  suggestive  of  the  desired  answer, 
and  because  involving  a  question  of  law.  The  objections  were 
overruled,  and  thereupon,  and  before  the  witness  had  answered 
the  said  question,  the  appelee's  counsel  propounded  to  him  the 
further  question :  ^'  Was  it  not  his  duty  to  see  that  the  wires 
passed  through  it,  so  pulling  it  would  kill  it  ?  "  To  this  question 
the  same  objection — that  it  was  leading,  and  suggestive  of  the 
desired  answer,  and  involved  a  question  of  law — was  urged,  but 
the  objection  was  overruled,  and  the  witness  permitted  to  answer, 
'^  Yes."  As  said  in  discussing  the  action  of  the  court  in  excluding 
the  answer  of  the  witness  Ben  Murrell  to  the  first  question  asked, 
as  shown  by  bill  of  exception  No.  4  and  seventh  assignment  of 
error,  one,  if  not  the  vital,  issue  in  the  case,  was  whether  or  not 
John  Wood  exercised  ordinary  care  in  acting  upon  the  appear- 
ance of  the  cut-off  box,  and  in  not  ascending  the  pole  and  making  a 
closer  examination  of  its  condition.  The  question  here  complained 
of  was  clearly  leading,  and  the  answer  thereto  the  expression  of 
the  opinion  of  the  witness,  and  should  have  been  excluded.  The 
issue  here  presented  was  sharply  drawn,  and  was  a  most  material 
point  for  the  decision  of  the  jury.  Evidently  the  opinion  of  this 
witness  was  calculated  to,  and  doubtless  did,  exercise  great  influ- 
ence with  the  jury  in  arriving  at  their  verdict,  and  is  such  an 
error  as  will,  if  for  no  other  reason,  require  a  reversal  of  the  case. 

In  view  of  the  conduct  of  the  appellants  in  the  management  of 
their  business,  as  disclosed  by  the  evidence  and  record  in  the  case, 
we  believe  no  serious  error  was  committed  in  permitting  the  ap- 
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pellee  to  testify  that  he  believed  he  was  working  for  the  Dallas 
Electric  Company,  Mr.  Seardon,  receiver;  nor  in  allowing  him 
to  state  that  John  Wood  and  no  other  person  ever  told  him  that  he 
was  not  working  for  that  company.  The  bare  belief,  it  is  true, 
of  the  appellee,  that  the  relation  of  master  and  servant  existed 
between  him  and  the  appellant  Dallas  Electric  Company,  or  that 
such  relation  existed  between  said  appellant  and  John  Wood,  not 
induced  or  created  by  the  acts  and  conduct  of  appellant,  would  not 
have  the  effect  to  create  such  relationship,  nor  render  liable  the 
Dallas  Electric  Company,  as  employer  of  said  Wood.  If,  however, 
the  Dallas  Electric  Company  represented  to  appellee  that  he  was 
in  its  employ,  and  otherwise,  by  its  acts  calculated  to  and  intended 
to  accomplish  that  object,  induced  appellee  to  believe  that  he  was 
its  servant,  or  that  John  Wood  was  its  employee,  and  accepted 
appellee's  services,  such  acts  on  its  part  would,  we  believe,  estop 
it  to  deny  its  liability  for  its  wrongful  and  negligent  acts  or  such 
acts  of  said  Wood  resulting  in  injury  to  him. 

A  number  of  questions  were  asked  appellants'  witness  Bonta, 
by  their  attorney,  as  to  the  relationship  of  one  Eames  to  appel- 
lants. It  seems  from  the  questions  propounded  that  it  was  the 
purpose  of  appellants  to  show  by  this  witness  that  Eames  repre- 
sented the  bondholders'  committee  in  the  reconstruction  work  and 
repairs  done  on  the  Dallas  Electric  Company's  properties,  and  not 
the  Dallas  Electric  Company,  nor  either  of  the  other  appellants. 
Objections  were  made  to  the  several  questions  asked  by  appellee, 
on  the  groimds  that  each  of  said  questions  was  leading  and  called 
for  the  opinion  of  the  witness.  The  court  sustained  the  objections, 
and  in  this  we  believe  there  was  no  error.  Besides,  an  inspection 
of  the  record  discloses  that  the  witness  did  testify  to  the  facts 
sought  to  be  established  by  the  questions  and  answers,  notwith- 
standing the  court  excluded  them  at  the  time  here  complained  of. 

One  paragraph  of  the  court's  general  charge  reads  as  follows: 

"You  are  instructed  that  if  you  find  and  believe  from  the  evidence  before 
you  that  the  defendant  E.  M.  Reardon,  receiver,  and  the  bondholders  of  the 
Dallas  Electric  Company,  were  operating  and  co-operating  together  in  the  city 
of  Dallas,  at  the  time  of  plaintiff's  injury,  in  the  matter  of  furnishing  elee- 
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tricity  to  their  patrons  in  the  city  of  Dallas;  that  is  to  say,  if  you  believe 
from  the  evidence  before  you  that  the  possession  of  E.  M.  Reardon,  receiver, 
was  not  exclusive,  as  receiver,  of  the  properties  of  the  Dallas  Electric  Com- 
pany, and  that  he  suffered  and  permitted  the  Dallas  Electric  Company, 
through  its  bondholders,  to  have  joint  possession  of  the  properties  for  the 
purpose  of  reconstructing  the  plant;  and  you  further  find  and  believe  from 
the  evidence  before  you  that  the  primary  boxes  had  been  bo  rearranged  with 
reference  to  the  primary  wires  that,  when  the  said  primary  boxes  were  pulled, 
it  would  not  cut  off  the  current  of  electricity  from  the  primary  wires;  and 
if  you  also  find  that  the  defendant.  Standard  Light  &  Power  Company,  had 
rearranged  the  primary  boxes  at  the  corner  of  Main  and  Ervay  streets,  and 
that  said  last-named  company  had  not  notified  John  Wood  or  the  plaintiff 
of  such  rearrangement  of  the  boxes — you  will  find  against  all  three  of  the 
said  defendants,  unless  you  find  that  a  person  of  ordinary  prudence  would 
not  have  used  any  more  care  than  was  used  by  said  defendants,  or  either  of 
them,  to  avoid  the  accident." 

This  paragraph  of  the  court's  charge  is  assailed  on  the  ground 
that  appellee  sustained  no  contract  relation  to  the  Standard  Light 
&  Power  Company,  and  that,  although  he  and  his  employer  may 
have  had  the  consent  of  that  company  to  work  upon  its  poles,  yet 
the  only  duty  that  company  owed  appellee  was  the  negative  one 
of  exercising  ordinary  care  to  avoid  inflicting  injury  upon  him ; 
that  the  Standard  Light  &  Power  Company  did  not  owe  appellee 
the  duty  of  exercising  ordinary  care  to  see  that  he  did  not  sustain 
injury.  It  is  also  claimed  that  this  charge  is  error,  as  to  the  appel- 
lant Reardon,  if  appellee  was  in  the  employ  of  the  bondholders 
of  the  Dallas  Electric  Company,  or  of  a  committee  of  such  bond- 
holders, and  not  in  the  employ  of  Reardon.  The  theory  upon 
which  this  charge  is  attacked  is  that  appellee  was  not  in  the  em- 
ploy of  either  the  Standard  Light  &  Power  Company  or  of  E.  M. 
Reardon,  and  that,  although  appellee  and  the  persons  for  whom 
he  was  at  work  at  the  time  he  was  injured,  may  have  been  doing 
the  work  with  the  consent  and  by  permission  of  that  company  and 
Reardon,  yet  he  and  they  were  mere  licensees.  Ordinarily  no 
other  duty  is  due  a  licensee  than  that  stated,  and  admitting,  for  the 
sake  of  argument,  that,  in  so  far  as  the  appellants  named  are  con- 
cerned, appellee  and  those  in  whose  employ  he  was  were  mere 
licensees,  still  we  are  of  the  opinion  that  the  above  rule  cannot 
be  invoked  under  the  facts  in  this  case.     This  case  is  unlike  one 
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where  a  person,  by  invitation  or  otherwise,  goes  upon  the  premises 
of  another,  and  is  injured  by  reason  of  some  defective  condition 
thereof,  which  could  not  have  been  reasonably  foreseen  and  antici- 
pated by  the  owner,  or  where  such  person,  having  gone  upon  the 
premises  without  having  been  directed  to  do  so,  or  without  the 
consent  and  permission  of  the  owner,  engages  in  work  with  dan- 
gerous machinery  situated  on  said  premises,  and  is  hurt.  In  such 
case  we  believe  the  rule  contended  for  by  appellants  would  apply. 
But  here  the  appellants  are  engaged  in  conducting  and  carrying 
on  business  affecting  the  general  public,  and  necessarily,  to  some 
extent,  dangerous  in  its  nature  and  operation.  The  danger  inci- 
dent to  the  handling  of  appellants'  wires,  and  the  consequence  of 
coming  in  contact  with  wires  charged  with  electricity,  was  well 
known  to  them.  The  injury  to  appellee  could  have  been  reason- 
ably anticipated  by  them,  and  if  they  had  combined  and  consoli- 
dated their  business,  and  were  operating  together  as  one  concern, 
or  if  the  appellee,  with  their  knowledge  and  consent,  was  permitted 
to  work  with  and  upon  the  wires  and  poles  so  alleged  in  appellee's 
petition,  we  believe,  under  such  circumstances,  they,  or  such  of 
them  as  so  knew  and  permitted  said  work,  owed  him  the  duty  to 
exercise  ordinary  care  to  prevent  injury  to  him  while  so  engaged. 
Complaint,  however,  is  made  of  this  charge  in  another  respect, 
and  we  believe  it  is  subject  to  the  criticism.  It  will  be  observed 
that  the  court,  in  effect,  instructed  the  jury  that  if  the  possession 
of  E.  M.  Eeardon  was  not  exclusive  as  receiver  of  the  properties 
of  the  Dallas  Electric  Company,  and  permitted  the  Dallas  Electric 
Company,  through  its  bondholders,  to  have  joint  possession  of  the 
properties  for  the  purpose  of  reconstructing  the  plant,  and  that 
the  Standard  Light  &  Power  Company  had  rearranged  the  pri- 
mary boxes  at  the  corner  of  Main  and  Ervay  streets  so  that  the 
boxes,  when  pulled,  would  not  cut  off  the  current  of  electricity 
from  the  wires,  and  said  last-named  company  had  not  notified 
John  Wood  or  the  appellee  of  such  rearrangement  of  the  boxes,  then 
to  find  against  all  three  of  the  defendants.  This  charge  does  not 
submit  any  act  of  the  Dallas  Electric  Company  and  E.  M.  Beardon, 
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or  either  of  them,  for  the  determination  of  the  jury,  as  negligence 
on  their  part,  but  assumes  as  negligence  per  se  on  the  part  of  the 
Standard  Light  &  Power  Company  the  rearrangement  of  the  pri- 
mary boxes,  and  failure  by  it  to  notify  John  Wood  or  appellee 
of  such  rearrangement  ,and  authorizes  a  verdict  against  Reardon 
and  the  Dallas  Electric  Company  for  such  negligence.  This 
charge  was  erroneous,  and  calculated  to,  and  doubtless  did,  mis- 
lead the  jury ;  and,  if  the  error  could  have  been  corrected  by  other 
portions  of  the  court's  charge,  or  by  requested  special  charges,  we 
find  none  in  the  record  to  that  effect.  If  the  Dallas  Electric  Com- 
pany and  E.  M.  Beardon,  as  receiver,  were  in  joint  possession  of 
the  Dallas  Electric  Company's  properties,  operating  the  same  for 
their  joint  account,  or  permitted  the  bondholders  of  said  electric 
company,  as  their  or  his  agents,  to  reconstruct  and  repair  such 
properties,  and  John  Wood  was  in  their  employ,  or  the  employ 
of  either  of  them,  as  foreman,  with  authority  to  control  and  com- 
mand appellee  in  his  work,  and  Wood  failed  to  exercise  ordinary 
care  to  ascertain  the  condition  of  the  cut-off  box,  and  see  that  the 
current  of  electricity  was  in  fact  cut  off  and  the  wires  deadened, 
and  this  was  negligence,  and  proximately  caused  appellee's  in- 
juries, then  we  think  the  Dallas  Electric  Company  and  E.  M. 
Beardon,  as  receiver,  would  be  liable  to  appellee  for  the  damages 
so  sustained  by  him.  And  if  the  Standard  Light  &  Power  Com- 
pany's business  and  that  of  the  Dallas  Electric  Company  and 
£.  M.  Beardon  had  been  combined  and  consolidated,  and  they 
were  acting  together  in  operating  said  business,  as  one  concern, 
then  it  would  seem  that  all  would  be  responsible  for  the  acts  of 
negligence  of  either,  and  could  be  required  to  respond  in  damages 
for  the  injury,  if  any,  inflicted  upon  the  appellee.  If,  however, 
the  Standard  Light  &  Power  Company  had  not  consolidated  its 
business  with  that  of  Reardon's  and  the  Dallas  Electric  Com- 
pany's, and  was  not  acting  and  co-operating  with  them,  but  author- 
ized or  permitted  appellee  to  work  upon  its  poles  and  with  its 
wires,  and  failed  to  exercise  ordinary  care  to  keep  said  wires  and 
poles  in  a  reasonably  safe  condition  to  prevent  injury  to  appellee 
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while  at  work  upon  and  with  the  same,  then  it  would  seem  said 
company  would  be  liable  to  appellee  for  the  damages  sustained 
by  reason  of  his  injuries,  regardless  of  the  liability  of  the  other 
appellants. 

In  another  paragraph  of  the  court's  charge  the  jury  were  in- 
structed as  follows: 

"It  is  the  duty  of  the  master  to  famish  reasonably  safe  appliances  for 
the  use  of  the  servant.  It  was  therefore  the  duty  of  the  party  empl<^ying  the 
appellee  to  use  that  care  which  an  ordinarily  prudent  person  would  have  used 
under  similar  circumstances  to  see  that  the  current  of  electricity  had  been 
out  off  from  the  wires  which  he  was  handling  at  the  time  of  the  accident; 
and,  if  you  find  and  believe  from  the  evidence  that  the  degree  of  care  men- 
tioned last  was  used  by  all  the  defendants,  then  you  will  find  in  favor  of  all 
of  said  defendants." 

The  converse  of  this  proposition  is  that>  '^  if  all  the  defendants 
did  not  use  such  care  to  see  that  the  current  of  electricity  had  been 
cut  off  from  the  wires,  in  that  event  your  verdict  should  be  against 
all  of  the  defendants."  This  might  be  true,  or  not,  according  to 
the  finding  of  the  jury  upon  the  facts  touching  each  defendant, 
under  proper  instructions  submitting  the  issues  applicable  to  eadi 
of  them.  To  this  unqualified  instruction  we  do  not  assent.  Tf 
an  opportunity  had  been  afforded  them,  the  jury  might  have  con- 
cluded from  the  evidence  before  them  that  if  the  Standard  light 
&  Power  Company  exercised  ordinary  care  to  provide  the  wires 
with  a  cut-off  box  properly  arranged  to  cut  off  from  the  wires  the 
current  of  electricity,  when  pulled,  and  had  not  combined  its 
business  with  that  of  the  Dallas  Electric  Company  and  Reardon, 
receiver,  their  duty  had  been  performed,  and  that  it  was  not 
required  of  them  to  go  further,  and  use  such  care  to  see  that 
such  box  had  been  pulled,  and  the  electricity  actually  cut  off.  The 
objection  to  the  charge  upon  the  ground  that  there  was  no  "  con- 
tract relation  "  existing  between  appellee  and  the  Standard  light 
&  Power  Company,  and  that  its  only  duty  was  to  exercise  ordinary 
care  to  avoid  inflicting  injury  upon  appellee,  cannot  be  sustained, 
under  the  evidence  as  shown  by  the  record  before  us.  In  so  far 
as  the  charge  is  in  conflict  with  the  special  charge  No.  14  given 
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at  the  request  of  the  appellants^  it  is  sufiScient  to  say  that  such 
error,  if  any,  will  not  likely  occur  upon  another  trial.  Practically 
the  same  vice  exists,  as  that  above  discussed,  in  the  paragraph  of 
the  court's  charge  set  out  in  appellants'  fifteenth  assignment  of 
error,  and  the  same  objections  substantially  urged  against  it. 
What  has  already  been  said,  therefore,  with  reference  to  the  other 
paragraphs,  is  applicable  and  sufficient  to  dispose  of  this  assign- 
ment. The  same  may  be  said  of  the  sixteenth,  seventeenth,  eigh- 
teenth, and  nineteenth  assignments  of  error. 

By  his  requested  special  charge  No.  4,  as  set  forth  in  the  twen- 
tieth assignment  of  error,  appellant  Reardon  sought  to  have  the 
issue  submitted  to  the  jury  whether  or  not  the  committee  of  the 
bondholders  of  the  Dallas  Electric  Company  sustained  the  rela- 
tion of  '^  independent  contractors  "  to  the  said  Reardon,  as  re- 
ceiver, and,  if  so,  to  find  a  verdict  for  him,  "  notwithstanding  they 
should  further  find  that  said  bondholders'  committee,  or  some  one 
in  their  employ,  may  have  been  guilty  of  negligence  resulting  in 
injury  to  the  plaintiff."  In  our  opinion  this  issue  was  not  suffi- 
ciently raised  by  the  evidence  to  require  its  submission,  and  the 
court's  refusal  to  give  it  was  correct. 

Appellants'  remaining  assignments  of  error,  from  the  twenty- 
first  to  thirtieth,  inclusive,  relate  to  the  action  of  the  court  in  re- 
fusing special  charges  asked.  These  charges,  in  the  main,  were 
upon  the  weight  of  the  evidence,  and  relate  to  matters  discussed 
and  disposed  of  under  other  assignments,  not  demanded  by  the 
evidence,  and  contained,  for  the  most  part,  incorrect  propositions 
of  law,  as  applied  to.  the  evidence.  In  view  of  the  fact  that 
the  case  is  to  be  remanded,  we  deem  it  proper  to  say,  that  we 
think  the  defendants  are  entitled  to  have  their  theory  of  the  law 
presented  affirmatively  to  the  jury  by  appropriate  instructions. 
The  issues  raised  by  the  evidence  applicable  to  each  defendant 
should  be,  in  our  opinion,  separately  submitted  to  the  jury,  so, 
that  confusion  may  be  avoided,  and  the  facts  upon  which  each 
one's  liability,  if  liable,  rests,  may  be  clearly  understood. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Oenibbai.  Elbctbio  Co.  v.  Mubsat. 

TaoNw;  Court  of  Civil  AppeaU. 

1.  I^JXTBT   TO   LmEUAN   BT   CONTACT   WITH   LIVB   WIBE;    KNOWXXDGS   OF  TICS- 

PBiNciPAL  THAT  WIBB8  WBBE  CHABOED. — ^The  plaintiff  was  employed  by 
the  defendant  electric  company  in  the  capacity  of  lineman.  At  the  time 
of  the  injury  the  defendant  company  was  engaged  in  reoonstructing  the 
lines  of  an  electric  light  and  power  company.  The  plaintiff  went  upon 
one  of  the  poles  of  the  electric  light  company  for  the  purpose  of  re* 
arranging  the  wires  and  placing  an  arc  light  thereon,  and  while  thus 
engaged  came  in  contact  with  a  charged  wire  and  received  a  shock 
causing  the  injury  complained  of.  The  plaintiff  had  no  knowledge  that 
the  wire  was  charged  with  electricity,  but  this  fact  was  known  to  the 
representatives  of  the  electric  company.  It  appeared  that  the  wires 
upon  the  pole  were  improperly  placed,  and  that  they  were  dose  together 
upon  a  cross-arm  upon  the  same  side  of  the  pole,  when  they  should  have 
been  placed  on  the  opposite  ends  of  the  cross-arm  to  which  they  were 
attached.  Had  they  been  properly  placed  the  accident  would  not  have 
occurred.    It  was  held  that  the  defendants  were  guilty  of  negligence. 

2.  INSTBUCTION  AS  TO  BUBOEN  OF  PROOF  UPON  ISSUS  OF  CONTRIBUTOBT  NBQLI- 

OENOB. — ^The  jury  could  not  have  been  misled  by  an  instruction  that  the 
burden  of  proof  upon  the  issue  of  contributory  negligence  was  upon  the 
defendants,  when  they  were  expressly  told  that  in  determining  that  issue 
the>  were  "  to  look  to  all  of  the  testimony  by  whomsoever  introduced." 
8.  Pleadings;  allegation  as  to  defendant's  knowixdge  of  negligent  con- 
STBUCTiON. — ^Knowledge  on  the  part  of  the  defendants  of  the  defective 
construction  of  the  wires  causing  the  injury  can  be  reasonably  inferred 
from  an  allegation  that  the  construction  was  defective,  and  that  the 
plaintiff  had  no  knowledge  of  the  same  prior  to  the  time  he  was  injured, 
and  that  the  defendants  "  negligently  and  carelessly  operated 
said  electric  wires,  and  permitted  said  deadly  current  of  electricity  to  be 
transmitted  over  and  through  said  electric  wires,  as  aforesaid,  without 
warning  to  the  plaintiff." 

Appeal  by  defendants  from  judgment  for  plaintiff.     Decided 
April  14,  1903 ;  reported  74  S.  W.  60. 

Terry,  Bollinger,  Smith  &  Cavin  and  Jwmes  B,  &  Charles  J. 
Stubbs,  for  appellants. 

Lovejoy  &  Malevinsky,  for  appellee. 
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Opinion  of  Pleasants,  J. : 

Appellee  brought  this  suit  against  the  General  Electric  Com- 
pany, a  corporation,  and  Walter  W.  Reed  and  John  Sehorn,  as 
vice  principals  of  said  company,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendants. The  defendants  answered  by  general  denial,  and  pleas 
of  assumed  risk  and  contributory  negligence.  The  trial  in  the 
court  below  by  a  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  against  the  defendants  for  $7,000. 

The  record  discloses  the  following  facts :  Plaintiff  was,  on  the 
27th  of  June,  1900,  in  the  employment  of  the  defendant,  the 
General  Electric  Company,  in  the  isapacity  of  lineman.  The  de- 
fendant company  was  then,  and  had  been  for  some  time  prior 
thereto,  engaged  in  the  work  of  reconstructing  the  lines  of  the 
Citizens'  Light  &  Power  Company  in  the  city  of  Houston.  The 
defendant  Reed  was  employed  by  the  defendant  company  as  an 
electric  engineer,  and  was  superintending  the  work  of  reconstruct- 
ing the  lines  of  the  Citizens'  Company,  and  was  also  engineer  for 
the  latter  company.  The  defendant  Sehorn  was  employed  by  the 
defendant  company  as  foreman  of  construction.  At  the  time 
plaintiff  was  injured  the  defendant  company  had  control  of  the 
entire  plant  of  the  Citizens'  Company,  including  the  currents  of 
electricity  which  were  sent  out  from  the  power  house  over  the 
wires  of  said  company.  Both  Reed  and  Sehorn  had  authority  to 
employ  and  discharge  the  linemen  engaged  in  reconstructing  the 
plant.  On  the  day  above  named,  plaintiff,  in  the  discharge  of 
the  duties  of  his  employment,  went  upon  one  of  the  poles  of  the 
Citizens'  Company  for  the  purpose  of  rearranging  the  wires  and 
placing  an  arc  light  thereon.  While  thus  engaged  he  came  in 
contact  with  a  wire  charged  with  electricity,  and  received  an  elec- 
tric shock  which  rendered  him  unconscious,  and  injured  him  in 
the  manner  and  to  the  extent  complained  of  in  the  petition. 
Plaintiff  did  not  know  when  he  took  hold  of  the  wires  that  the 
current  of  electricity  had  been  turned  on,  but  this  fact  was  known 
to  both  defendants  Reed  and  Sehorn.  The  wires  on  the  pole  upon 
which  plaintiff  was  at  .work  were  improperly  and  negligently 


710  Amebican  Elegtbigal  Cases.  [vol.  8 

Gtoneral  Eleoirio  Co.  v.  Murray. 


placed  upon  the  pole^  in  that  the  two  primary  or  higfa-voltage 
wires  were  placed  within  a  few  inches  of  each  other  and  upon  the 
same  side  of  the  pole,  when  they  should  have  been  placed  upon 
opposite  sides  of  the  pole  and  upon  the  opposite  ends  of  the  cross- 
arm  to  which  they  were  attached.  Had  the  wires  been  properly 
placed,  plaintiff  would  not  have  been  injured,  notwithstanding  the 
electric  current  had  been  turned  on  said  wires  without  his  knowl- 
edge, because  no  injury  would  have  been  caused  plaintiff  if  his 
person  had  not  come  in  contact  with  both  of  said  primary  wires 
at  the  same  time,  and  this  would  not  have  occurred  had  the  wires 
been  placed  in  their  proper  position  upon  the  pole.  All  of  the 
wires  upon  the  pole  were  similar  in  appearance,  and  there  was  no 
way  by  which  the  primary  or  high-voltage  wires  could  be  distin- 
guished from  those  of  low  voltage,  and  plaintiff  had  no  knowl- 
edge of  the  fact  that  the  primary  wires  were  not  in  their  proper 
position.  Both  defendants  Reed  and  Sehom  knew  that  the  wires 
were  not  properly  placed  upon  the  pole.  Plaintiff  was  a  compe- 
tent aiid  experienced  lineman.  He  testified  that  he  might  have 
removed  the  wires  from  the  cross-arm  without  receiving  any  in- 
jury had  he  known  that  they  were  charged  with  electricity,  and 
that  it  was  good  practice  to  handle  all  wires  as  though  they  were 
live  wires,  unless  they  were  positively  known  not  to  be  charged 
with  electricity,  and  that  such  was  the  general  custom  among 
linemen  during  the  time  he  had  been  engaged  in  that  occupation. 
Plaintiff  knew  that  as  soon  as  the  reconstruction  of  the  electric 
plant  should  be  completed  the  current  would  be  turned  on  in  the 
day  time,  and  heard  the  matter  frequently  discussed  by  the  men 
engaged  in  the  work.  He  also  knew  that  when  the  current  was 
turned  on  at  the  power  house  it  went  over  the  entire  system  of 
wires.  Most  of  the  plant  had  been  reconstructed  at  the  time 
plaintiff  was  injured,  but  the  line  on  which  he  was  at  work  had 
not  been.  The  defendants  had  nothing  to  do  with  the  original  con- 
struction of  this  line,  and  were  not  responsible  for  the  improper 
position  in  which  the  primary  wires  were  placed  upon  the  pole. 
No  question  is  made  as  to  the  sufficiency  of  the  evidence  to  sustain 
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the  verdict  of  the  jury  as  to  the  amount  of  damages  sustained  by 
plaintiff  by  reason  of  the  injuries  received  by  him. 

We  conclude,  from  the  undisputed  facts,  before  stated,  that  the 
defendants  were  guilty  of  negligence  in  putting  plaintiff  to  work 
upon  the  wires,  by  contact  with  which  he  was  injured,  without 
informing  him  that  said  wires  were  charged  with  electricity,  and 
that  the  primary  or  high-voltage  wires  were  not  placed  in  their 
proper  position  upon  the  pole,  and  that  the  evidence  is  sufficient  to 
sustain  the  findings  of  the  jury  that  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  that  defendant's  negligence  was  the 
proximate  cause  of  the  injury.  We  shall  not  discuss  appellant's 
assignments  of  error  cat^;orically  nor  in  detail,  but  will  dispose  of 
of  the  questions  presented  in  a  general  way. 

The  proposition  submitted  under  the  first  assignment  of  error 
is  not  germane  to  the  assignment,  and  is  therefore  not  entitled  to 
any  consideration ;  but,  waiving  objection  to  the  su£5]ciency  of  the 
assignment  to  support  the  proposition,  the  charge  complained  of 
is  not  subject  to  criticism.  The  jury  could  not  possibly  have  been 
misled  by  the  instruction  that  the  burden  of  proof  upon  the  issue 
of  contributory  negligence  was  upon  the  defendants,  because  they 
were  expressly  told  that  in  determining  that  issue  they  were  ''to 
look  to  all  of  the  testimony,  by  whomsoever  introduced."  As  thus 
qualified,  the  charge  was  not  obnoxious  to  the  rule  announced  in 
Railway  Co.  v.  Reed,  88  Tex,  439,  31  S.  W.  1058 ;  Railway  Co. 
V.  Martin  (Tex.  Civ.  App.),  63  S.  W.  1089,  and  Railway  Co.  v. 
Hill  (Sup.)  69  S.  W.  136,  6  Tex.  Ct  Rep.  232.  The  charge  of 
the  court,  as  a  whole,  fully  and  fairly  presents  the  law  applicable 
to  the  facts  in  evidence,  and  there  is  no  merit  in  any  of  the  various 
assignments  which  complain  of  portions  of  said  charge. 

While  plaintiff's  petition  does  not  in  direct  terms  charge  the 
defendants  with  knowledge  of  the  negligent  construction  of  the 
wires,  it  alleged  a  defective  construction,  and  that  plaintiff  had  no 
knowledge  of  same  prior  to  the  time  he  was  injured,  and  charges 
that  defendants  ''negligently  and  carelessly  operated  said  electric 
wires,  and  permitted  said  deadly  current  of  electricity  to  be  trans- 
mitted  over  and  through  said  electric  wires  as  aforesaid,  without 
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warning  to  plaintiff."  No  exception  was  urged  to  the  petition  on 
the  ground  that  it  failed  to  allege  that  defendants  had  knowledge 
of  the  defective  construction  of  the  wires  at  the  time  they  caused 
the  current  of  electricity  to  be  transmitted  through  same,  nor  was 
there  any  objection  to  the  introduction  of  the  evidence  which 
shows  that  defendants  had  such  knowledge.  It  thus  appears  that 
no  question  was  raised  in  the  court  below  as  to  the  sufficiency  of 
the  pleadings  to  admit  this  proof.  We  think  the  knowledge  on  the 
part  of  defendants  of  the  defective  construction  of  the  wires  can  be 
reasonably  inferred  from  the  allegations  of  the  petition^  and,  such 
fact  having  been  shown  by  the  evidence,  the  trial  court  did  not  err 
in  submitting  to  the  jury,  as  one  of  the  grounds  of  negligence,  the 
act  of  the  defendants  in  permitting  plaintiff  to  work  upon  said 
wires  without  warning  him  of  their  defective  construction.  RaU- 
way  Co.  V.  Parr  (Tex.  Civ.  App.),  26  S.  W.  862;  Ins.  Co.  v. 
Woodward  (Tex.  Civ.  App.),  45  S.  W.  186. 

The  allegations  in  the  petition  as  to  the  damages  sustained  by 
the  plaintiff  are  as  follows:  ''That  by  reason  of  his  injuries  as 
aforesaid,  caused  and  occasioned  as  aforesaid,  he  has  become  lame 
and  crippled,  and  has  lost  the  use  of  his  right  arm  and  hand,  and 
incapacitated  from  ever  pursuing  his  chosen  occupation ;  that  he 
was  a  competent  and  capable  lineman,  and  fitting  himself  for  ad* 
advancement  in  his  chosen  vocation  as  an  electrician ;  that  at  the 
time  of  his  injuries  he  was  a  strong  and  healthy  man,  and  earning 
upon  an  average  of  two  and  one-puarter  dollars  ($2.25)  per  day, 
and  that  had  he  not  been  injured,  as  aforesaid,  he  would  in  all  prob- 
ability have  been  able  to  earn  as  much  as  three  and  one-half  dollars 
($3.50)  per  day  as  an  electrician ;  that  at  the  time  of  his  injuries 
he  was  twenty-seven  years  of  age,  and  a  strong  and  healthy  man, 
capable  of  performing  heavy  manual  labor ;  that  by  reason  of  the 
negligence  of  the  defendants  his  earning  capacity  has  been  de- 
stroyed, his  health  impaired,  and  he  has  been  caused  to  suffer  great 
physical  and  mental  pain;  that  thereby  he  has  been  damaged  in 
the  sum  of  thirty  thousand  dollars  ($30,000),  to  recover  which 
this  suit  is  brought."  We  think  these  allegations  are  sufficiently 
broad  to  sustain  a  recovery  for  ''the  value  of  the  time  lost  by 
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plaintiff  while  disabled  from  his  injuries  to  work  and  labor/*  and 
the  trial  court  did  not  err  in  his  charge  in  submitting  to  the  jury 
as  an  element  of  damage  the  time  lost  by  plaintiff  on  account  of 
his  injuries. 

None  of  the  special  instructions  requested  by  the  defendants 
should  have  been  given.  In  so  far  as  said  requested  instructions 
correctly  presented  the  law  applicable  to  the  facts  in  evidence, 
they  were  covered  by  the  charge  of  the  court,  and  their  repetition 
would  have  given  undue  prominence  to  the  issue  thereby  pre- 
sented. 

The  assignment  which  complains  of  the  verdict  as  being  con- 
trary to  the  evidence  cannot  be  sustained.  As  stated  in  our  con- 
clusions of  fact,  the  evidence  is  amply  sufficient  to  sustain  the 
verdict 

We  find  no  eror  in  the  record  which  would  authorize  a  reversal 
of  the  judgment  of  the  court  below,  and  it  is  therefore  affirmed. 
Affirmed. 

Rellaaoe  upon  foveinaa's  aMRUMUiee. — An  experienced  lineman  felt  a 
current  of  electricity  in  a  wire  and  informed  the  foreman  of  bis  squad  of  its 
dangerous  condition.  The  foreman  thereupon  felt  oi  the  wire  and  pronounced 
it  safe.  The  lineman  took  hold  of  the  wire  again,  and  again  felt  the  cur- 
rent, but  said  no  more  to  the  foreman,  and  kept  at  work  until  'he  received 
a  severe  shock  and  injury.  It  was  held  that  he  had  no  right  to  rely  on  the 
foreman's  assurance.  Epperson  v.  Postal  Telegraph  Cable  Co.,  7  Am.  Electl. 
Qas.  736,  166  Mo.  346,  50  S.  W.  795,  55  S.  W.  1050. 
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Standabd  Light  &  Powbb  Co.  v.  Mitnsby. 

Texas;  Court  of  Civil  Appeals, 

1.  Death  of  uneman  occasioned  bt  dsfectivb  ntsuLATioN;  liabxiitt  ov 

COMPANY  OWNING  WIBB  TO  EMPLOYEE  OF  ANOTHER  COMPANY. — ^The  appellee 

was  in  the  employ  of  a  committee  of  the  bondholders  of  the  Dallas  Elec- 
trie  Company  and  was  engaged  in  transferring  wires  to  new  poles  being 
erected  for  the  use  of  the  Dallas  Electric  Company  and  the  appellant, 
the  Standard  Light  &  Power  Company.  While  engaged  in  this  occupa- 
tion he  came  in  contact  with  an  uninsulated  wire  belonging  to  the  said 
Standard  Company  and  was  killed  by  the  electric  current  with  which 
such  wire  was  charged.  The  Standard  Light  &  Power  Company  was 
held  negligent  in  failing  to  have  its  wires  properly  insulated;  and  coidd 
not  be  relieved  from  this  liability  because  of  the  fact  that  the  appellee 
was  not  in  its  employ.  It  was  its  duty  to  so  operate  its  plant  as  to 
prevent  injury  to  those  who,  while  engaged  in  a  lawful  occupation  about 
such  wires,  came  in  contact  with  them. 

2.  AoBEEMENT  BETWEEN  ELECTRIC  COMPANIES  AS  TO  USE  OF  POLES. — ^The  agree- 

ment between  the  Standard  Light  &  Power  Company  and  the  Dallas 
Electric  Company  that  the  latter  should  be  permitted  to  string  wires 
along  the  poles  of  the  former  was  an  invitation  to  the  latter  company  to 
place  its  employees  at  work  upon  such  poles,  and  the  duty  was  thereby 
imposed  upon  the  former  company  to  use  ordinary  care  to  prevent  such 
employees  from  being  injured  by  defective  wires.  There  is  a  failure  in 
this  duty  when  its  wires  are  not  properly  insulated. 

S.  Failure  to  use  contrivance  for  shuiting  off  current. — ^It  was  insisted 
that  the  furnishing  of  an  appliance  whereby  the  current  of  electricity 
could  be  shut  off  from  its  wires,  and  the  failure  to  make  use  of  said  con- 
trivance to  shut  off  said  current  by  the  appellee  and  his  co-employees 
relieved  the  appellant  from  liability.  But  it  was  held  that  the  appellant 
would  not  be  relieved  of  responsibility  for  failure  to  properly  insulate 
its  wires,  unless  it  could  be  shown  that  the  appellee  knew  of  the  failure 
to  cut  off  the  current  and  was  guilty  of  contributory  negligence;  the 
defective  wires  were  the  proximate  cause  of  the  injury,  and  the  failure  to 
cut  off  the  current  was  not  such  an  intervening  cause  as  would  protect  the 
appellant  from  liability. 

4.  Duty  to  insulate  wires  not  transferable. — The  duty  imposed  of 
properly  insulating  wires  is  incident  to  the  ownership  and  operation  of 
an  electric  plant,  and  is  non-transferable. 

Appeal  by  defendant  from  judgment  in  favor  of  plaintiff.    De- 
cided November  7,  1903 ;  reported  76  S.  W.  931. 
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Etheridge  &  Baker,  for  appellard. 
Holloway  &  Holloway,  for  appeUee. 

Opinion  by  Kainey,  C.  J. : 

Appellee,  Cecelia  M.  Munsey,  widow  of  Albert  Munsey,  brought 
this  suit  in  her  own  behalf  and  for  the  use  and  benefit  of  George 
and  Elsie  Munsey,  surviving  parents  of  said  Albert,  for  injuries 
causing  the  death  of  said  Albert.  The  parties  complained  of  were 
the  Standard  Light  &  Power  Company,  a  corporation,  Granville 
P.  Meade,  receiver  thereof,  E.  M.  Beardon,  receiver  of  the  Dallas 
Electric  Company,  and  the  bondholders  of  the  Dallas  Electric  Com- 
pany. Proper  allegations  as  to  the  appointment  of  the  receivers 
were  made.  As  to  the  bondholders  of  the  Dallas  Electric  Com- 
pany, it  was  alleged  as  follows:  "That  the  defendant  the  bond- 
holders of  the  Dallas  Electric  Company  is  a  foreign  association, 
or  acting  association,  composed  of  numerous  persons  who  are  non- 
residents of  Texas,  whose  names  and  places  of  residence  are 
unknown  to  the  plaintiff;  that  the  affairs  of  said  association  or 
acting  association  are  under  the  management  of  a  certain  bond- 
holders' committee,  as  hereinafter  more  fully  set  out,  said  com- 
mittee being  composed  of  one  or  more  persons,  nonresidents  of 
Texas,  whose  names  and  places  of  residence  are  unknown  to  the 
plaintiff;  that  A.  K.  Bonta,  who  temporarily  resides  in  Dallas 
county,  though  a  nonresident  of  Texas,  is  the  general  manager 
and  local  agent  within  this  State  of  said  association,  and  is  the 
duly  authorized  representative  of  said  association  and  of  said 
bondholders'  committee."  For  cause  of  action  plaintiff  claimed 
that  on  May  30,  1901,  her  husband,  Albert  L.  Munsey,  was  in 
the  employ  of  E.  M.  Beardon,  receiver,  engaged  in  constructing 
and  repairing  the  electric  wires  used  by  said  receiver  in  furnish- 
ing light  and  electric  power  to  the  citizens  of  the  city  of  Dallas ; 
that  while  so  employed,  and  in  the  course  of  his  duties  in  such 
employment,  he  ascended  a  pole  upon  which  the  wires  were  sus- 
pended, and  while  engaged  in  the  work  on  said  pole  came  in  con- 
tact with  live  wires  belonging  to  the  Standard  Light  &  Power 
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Company  on  said  pole^  which  contact  caused  his  dealli.     She 
claimed  that  the  said  receiver  was  liable  for  the  death  of  her  hua- 
bandy  in  that  he  had  unnecessarily  exposed  her  husband  to  the  risk 
out  of  which  his  death  ensued^  and  had  failed  to  avail  himself  of 
certain  means  provided,  whereby  said  wires  could  have  been  made 
safe.     As  an  alternative  averment,  the  plaintiff  alleged  that,  if 
her  said  husband  was  not  in  the  employ  of  the  said  Reardon,  then 
he  was  in  the  employ  of  certain  bondholders  of  the  Dallas  Electric 
Company,  which  bondholders  had  committed  the  management  of 
their  interests  in  the  Dallas  Electric  Company  into  the  hands  of  a 
certain  committee  of  their  number ;  that  said  committee  employed 
and  empowered  one  A.  K.  Bonta  to  take  charge  of  certain  work 
of  improvement  and  reconstruction  of  the  plant  of  the  Dallas  Elec* 
trie  Company;  and  the  claim  was  made  that  said  bondholders, 
acting  through   said   bondholders'   committee,    and   they    acting 
through  A.  K.  Bonta,  had  employed  the  said  plaintiff's  husband, 
and  that  the  latter  was  killed  while  in  the  employ  of  the  said  bond- 
holders, and  by  reason  of  the  negligence  of  the  said  bondholders, 
their  committee,  and  the  said  Bonta,  and  their  other  officers  and 
agents.    Plaintiff  joined  the  Standard  Light  &  Power  Company  on 
the  theory  that  the  company  owed  plaintiff's  husband  the  duty  of 
keeping  certain  wires  which  belonged  to  that  company,  and  which 
were  strung  upon  a  pole  upon  which  plaintiff's  husband  was  work- 
ing at  the  time  of  his  death,  well  insulated,  and  properly  placed 
on  said  poles,  so  that  same  might  be  safe  for  plaintiff's  husband 
to  work  in  and  around  and  over  same,  and  it  was  claimed  that 
said  defendant  had  failed  to  discharge  the  duty  so  owing  by  it  to  the 
deceased.    Granville  P.  Meade  was  sued  as  receiver  of  the  Stan- 
dard Light  &  Power  Company,  it  appearing  that  he  had  been 
appointed  receiver  subsequently  to  the  alleged  negligence  of  the 
company,  which  occasioned  the  death  of  the  said  Munsey.     The 
plaintiff  recovered  judgment  against  the  alleged  bondholders  of  the 
Dallas  Electric  Company,  without  naming  them,  and  against  the 
Standard  Light  &  Power  Company.    Judgment  was  rendered  in 
favor  of  the  two  receivers,  and  no  cross-appeal  is  prosecuted  by 
plaintiff  from  the  judgment  in  favor  of  said  receivers.    The  bond- 
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holders  and  the  Standard  Li^t  &  Power  Company  have  duly  per- 
fected this  appeal^  and  now  here  prosecute  the  same. 

The  contention  of  the  bondholders  is  that  the  allegations  of 
plaintiflPs  petition  and  proof  show  that  there  was  no  such  an  asso- 
ciation or  acting  association^  but,  if  so,  the  individual  members 
thereof  not  having  been  made  parties  to  the  suit,  the  court  should 
not  have  rendered  judgment  against  the  bondholders  of  the  Dallas 
Electric  Company.  No  one  of  the  bondholders  was  made  a  party 
to  the  suit  Citation  was  had  upon  A.  K.  Bonta,  who  was  selected 
by  a  committee  appointed  by  the  bondholders  to  represent  them 
in  the  work  of  reconstructing  the  property.  An  answer  was  filed 
by  the  "  Bondholders  of  the  Dallas  Electric  Company."  No  one 
of  the  bondholders  appeared  or  answered.  The  only  testimony 
produced  pn  trial  tending  to  show  the  bondholders  to  be  an  asso- 
ciation is  that  of  Henry  Coke  and  A.  K.  Bonta.  Henry  Coke,  a 
witness  for  plaintiff,  testified :  '^  I  do  not  know,  but  am  satisfied, 
that  all  of  these  bondholders  of  the  Dallas  Electric  Company  are 
nonresidents,  and  their  headquarters,  I  think,  are  in  Boston,  and 
most,  if  not  all,  of  them  citizens  of  Massachusetts.  I  am  satisfied 
none  of  them  are  residents  of  Texas.  I  know  several  of  the  bond- 
holders personally.  My  recollection  is  that  they  are  numerous.  I 
filed  a  bill  in  equity  in  the  United  States  Circuit  Court  for  the 
Northern  District  of  Texas,  as  attorney  for  the  trustee  of  the 
bondholders,  for  the  foreclosure  of  their  mortgage  upon  the  prop- 
erties of  the  Dallas  Electric  Company.  After  the  filing  of  the 
bill,  the  bondholders,  through  a  committee  chosen  by  them,  con- 
cluded that  it  was  to  their  interest  to  expend  some  money  in  the 
reconstruction  of  the  plant  That  committee  was  Kobert  T.  Payne 
and  Robert  T.  Piatt  I  do  not  remember  the  terms  of  the  agree- 
ment by  which  the  trustees  were  appointed,  but  I  think  under  the 
terms  of  the  agreement  one  could  resign  and  another  be  appointed. 
The  personnel  of  the  committee  has  been  changed  several  times. 
The  only  connection  that  either  the  bondholders  or  the  bondholders' 
committee  had,  either  directly  or  indirectly,  with  the  Dallas  Elec- 
tric Company,  was  in  spending  some  money  in  trying  to  improve 
its  condition.    A.  K.  Bonta  came  here  to  superintend  the  expendi* 
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ture  of  the  money.  The  bondholders  were  in  no  sense  the  owners 
of  the  plant.  They  were  not  operating  it,  but  with  the  permission 
of  the  receiver  appointed  by  the  United  States  Circuit  Court  they 
expended  their  money  in  improving  it."  A.  K.  Bonta,  a  witness 
for  defendant,  testified :  ^'  I  am  in  the  employ  of  the  bondholders 
of  the  Dallas  Electric  Company,  having  been  in  charge  of  all  re- 
construction work  done  by  the  bondholders  on  the  plant  since 
March  1,  1901.  Something  in  the  neighborhood  of  $300,000  has 
been  expended  in  reconstruction  work  on  the  plant.  The  work  wus 
in  progress  May  30,  1901.  Charles  Eames  had  charge  of  the  re- 
construction work  of  the  plant  for  the  bondholders  in  May,  1901. 
I  had  charge  of  the  reconstruction  after  Eames,  which  was  some 
time  after  May,  1901.  On  May  30,  1901,  John  Woods  was  the 
foreman  of  the  gang  in  which  Munsey  was  working.  John  Woods 
was  imder  the  direction  of  Charles  Eames.  Munsey  and  the 
others  in  the  gang  in  which  he  was  working  were  working  for  the 
bondholders  of  the  Dallas  Electric  Company." 

We  think  it  immaterial  whether  or  not,  in  legal  contemplation, 
there  was  an  association.  The  petition  alleged  that  the  bondholders 
were  an  association,  and,  the  ''  bondholders  "  having  answered  in 
that  name,  they  are  not  in  a  position  to  question  it.  But,  if  it 
should  be  conceded  that  the  bondholders  is  an  association,  the  per- 
tinent inquiry  is,  did  it  constitute  such  a  legal  entity  as  rendered  it 
capable  of  being  sued  as  such  without  making  the  members  thereof 
parties  to  the  action  ?  Associations  and  joint-stock  companies  '^  are 
uniformly  held  in  the  United  States  to  be  partnerships,  subject 
to  be  sued  as  such  and  governed  by  the  laws  fixing  partnership  re- 
sponsibility." Industrial  Lumber  Co.  v.  Texas  Pine  Land  Ass*n, 
72  S.  W.  875,  and  authorities  there  cited.  The  only  distinguish- 
able feature  being  that  "  death  or  withdrawal  of  one  or  more  mem- 
bers does  not  affect  a  dissolution,  and  the  stock  can  be  bought  and 
sold  without  affecting  the  integrity  of  the  concern."  Id,  The 
general  rule  is,  in  the  absence  of  statutory  provisions  "  suits  by  or 
against  unincorporated  concerns  must  be  brought  in  the  name  of 
or  against  all  the  members."  Cook  on  Cors.,  vol.  2,  sec.  508 ;  Cyc. 
Law  &  Prac.  vol.  4,  p.  313 ;  Ency.  Plead.  &  Pract.  22,  242.    An 
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exception  in  equity  to  this  rule  is  where  the  parties  are  numerous, 
or,  if  impracticable  to  make  all  parties,  it  is  not  necessary  to  make 
all  parties,  but  it  is  sufficient  to  make  enough  parties  to  protect 
the  rights  of  the  association.  Oorman  v.  Rtissell,  14  Cal.  531 ; 
Van  Houien  v.  Pi/ne,  36  N.  J.  Eq.  133.  In  some  of  the  states 
statutes  have  been  enacted  which  permit  actions  to  be  brou^t 
against  an  incorporated  association  by  its  common  name.  But  no 
such  statute  exists  in  this  state,  from  which  it  follows  that  the 
common-law  rule  must  prevail  in  this  state,  with  the  equitable 
exception  as  stated. 

As  before  stated,  unincorporated  associations  are  subject  to  and 
governed  by  the  laws  of  partnership,  except  as  to  dissolution  by 
death  or  withdrawal  of  one  or  more  of  its  members  and  the  buying 
and  selling  of  stock.  In  the  case  of  Frank  v.  Tatuniy  87  Tex.  204, 
25  S.  W.  409,  where  a  suit  was  attempted  to  be  maintained  against 
a  partnership,  Justice  Bbown,  speaking  for  the  Supreme  Court, 
said: 

"  It  is  a  general  rule  that  suits  in  courts  can  only  be  maintained  by  and 
against  persons,  natural  and  artificial;  that  is,  individuals  or  corporation. 
.  .  .  Unless  otnerwise  provided  by  statute,  a  copartnership  is  not  considered 
a  person,  and  must  sue  and  be  sued  by  its  members" — citing  a  \oag  list  of 
cases;  and  it  was  there  held,  some  of  the  members  of  the  firm  having  been 
dismissed,  the  court  had  "  no  authority  to  enter  judgment  against  the  part- 
nership or  its  property." 

Appellee  seeks  to  obviate  the  force  of  this  rule  by  the  fact  that 
an  answer  was  filed  by  the  bondholders,  which  gave  the  court  juris- 
diction to  render  judgment  against  the  association,  and  argue  that 
the  right  thereunder  is  a  matter  for  consideration  when  it  is  at- 
tempted to  be  enforced.  Also  that,  if  the  members  deny  they  are 
an  association,  the  issue  should  be  raised  by  plea  in  abatement, 
and  plaintiff  given  a  better  wtit  by  stating  the  nature  of  the  organ- 
ization and  the  names  of  the  members.  This  is  the  general  rule 
as  to  nonjoinders  or  misjoinders  of  parties,  but  we  think  it  has  no 
application  here.  The  plaintiff  was  seeking  a  judgment  against 
a  nonentity  incapable  of  suing,  and  against  which  the  court  had 
no  authority  to  render  judgment,  and  an  answer  of  such  a  non- 
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entity  conferred  no  further  authority  upon  the  court,  as/ in  contem- 
plation of  law,  nothing  was  sued  and  nothing  answered.  "  No 
issue  could  be  made  with  a  thing  that  has  no  legal  existence." 
Frank  v.  Tatum,  supra. 

The  foregoing  views,  being  adverse  to  a  recovery  against  the 
^'  bondholders,"  render  a  consideration  of  the  other  assignments  of 
error  presented  on  behalf  of  said  "  bondholders,"  and  we  will  now 
consider  the  assignments  presented  by  the  Standard  Li^t  &  Power 
Company.  The  evidence  discloses  that  both  the  Standard  li^t 
&  Power  Company  and  the  Dallas  Electric  Company  were  oper- 
ating electric  plants  in  the  city  of  Dallas.  The  wires  of  both  were 
strung  upon  the  same  poles,  the  poles  belonging  to  the  Standard 
Light  &  Power  Company,  which  were  used  by  the  Dallas  Electric 
Company  by  permission  of  the  said  Standard  Company.  The 
"  Bondholders  of  the  Dallas  Electric  Company,"  desiring  to  re- 
construct the  plant,  obtained  permission  of  E.  M.  Beardon,  re- 
ceiver, to  do  so.  They  appointed  a  committee  to  prosecute  the 
work,  which  committee  appointed  A.  K.  Bonta  to  represent  the 
"  bondholders  "  in  the  work  of  reconstruction.  Albert  Lw  Munsey 
was  in  the  employ  of  said  bondholders  when  he  was  killed.  In  the 
reconstruction  it  was  understood  between  the  two  companies  that 
the  Dallas  Electric  Company  should  place  new  poles,  to  which 
each  company  should  transfer  its  own  wires.  The  wires  of  the 
Dallas  Electric  Company  were  being  transferred  when  said 
Munsey,  an  employee  of  said  committee,  who  was  engaged  in  that 
work,  ascended  one  of  the  poles  of  the  said  Standard  Company, 
and,  coming  in  contact  with  one  of  its  uninsulated  wires,  was 
killed  by  the  electric  current  with  which  that  wire  was  charged 
by  the  said  Standard  Company.  Previous  to  this  the  Standard 
Company  had  arranged  an  appliance  by  which  the  current  could 
be  cut  off,  and  had  given  permission  to  the  Dallas  Electric  Com- 
pany to  cut  off  the  current  when  working  on  the  wires;  but  the 
Dallas  Electric  Company  had  negligently  failed  to  have  this  done 
before  Munsey  was  ordered  to  ascend  the  pole.  The  Standard 
Light  &  Power  Company  was  negligent  in  failing  to  have  its  wires 
properly  insulated,  which  caused  Munsey's  death.     Munsey  was 
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an  experienced  lineman,  and  the  evidence  is  conflicting  as  to  his 
use  of  proper  care  at  the  time  he  was  killed.  The  evidence  is  suffi- 
cient to  support  the  jury^s  finding  that  he  was  not  guilty  of  con- 
tributory negligence. 

The  first  contention  of  the  Standard  Company  that  we  will 
notice  is  that,  Munsey  not  being  in  the  Standard  Company's  em- 
ploy, it  owed  him  no  affirmative  duty  to  protect  him  from  harm ; 
hence  no  liability  attaches  to  it  for  his  death.  To  this  contention 
we  cannot  subscribe.  The  Standard  Company  was  dealing  with  a 
dangerous  element,  with  wbich  to  operate  its  plant,  and  it  required 
care  to  prevent  injury  to  those  who  came  in  contact  with  its  wires. 
When  the  Standard  Company  agreed  that  the  Dallas  Electric 
Company  should  string  wires  along  its  poles,  it  knew,  or  ought  to 
have  known,  that  the  employees  of  the  Dallas  Electric  Company, 
in  repairing  or  reconstructing  the  plant,  would,  of  necessity,  come 
in  close  proximity  to,  and  probably  come  in  contact  with,  its  wires, 
and  injury  might  result  to  them  thereby.  The  agreement  to  per- 
mit the  Dallas  Electric  Company  to  use  its  poles  was  an  invitation 
for  that  company  to  place  its  employees  at  work  in  repairing  or 
reconstructing  the  line,  and  the  duty  was  thereby  imposed  upon 
the  Standard  light  &  Power  Company  to  use  ordinary  care  to 
prevent  such  employees  from  being  injured  by  defective  wires.  It 
failed  to  perform  this  duty  in  not  keeping  its  wires  properly  insu- 
lated, which  caused  the  injury,  and  it  is  therefore  liable. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  to  the  jury 
a  special  charge  asked  by  the  Standard  Light  &  Power  Company 
to  the  effect  that  said  company  would  not  be  liable  if  it  had  put  in 
a  box  or  contrivance  whereby  the  current  could  be  shut  off  from 
its  wires,  and  the  employees  of  the  Dallas  Electric  Company,  or 
of  the  receiver  of  said  company,  or  of  any  of  the  "  bondholders  " 
failed  to  make  use  of  said  contrivance  to  shut  off  said  current. 
Under  the  circumstances  the  Standard  Light  &  Power  Company 
owed  to  the  deceased  the  duty  to  use  ordinary  care  to  have  its 
wires  properly  insulated  to  prevent  injury  to  him,  and  it  would 
not  be  relieved  of  responsibility  for  failure  to  perform  that  duly, 
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though  the  employees  of  the  Dallas  Electric  Company  were  negli- 
gent in  failing  to  cut  off  the  current,  unless  deceased  knew  of  such 
failure,  and  was  guilty  of  contributory  negligence.  The  defective 
wires  were  the  proximate  cause  of  the  injury,  althou^  the  failure 
of  the  Dallas  Electric  Company  people  to  cut  off  the  current  may 
be  considered  a  concurring  cause.  It  cannot  be  said  that  the  fail- 
ure to  cut  off  the  current  by  the  Dallas  Electric  Company's  em- 
ployees was  such  an  intervening  cause  as  would  protect  the  Stand- 
ard Li^t  &  Power  Company  from  liability. 

The  proposition  that  a  private  corporation,  if  liable  for  death 
injuries,  is  only  liable  for  its  *^  immediate  personal  acts,''  and 
not  for  the  negligence  of  its  subordinate  agents,  etc.,  has  no  appli- 
cation here.  The  act  upon  which  the  liability  of  the  Standard 
Light  &  Power  Company  is  predicated  was  the  negligence  of  the 
said  company  in  failing  to  keep  its  wires  properly  insulated.  This 
was  a  duty  that  involved  upon  said  company  itself,  and  the  evi- 
dence shows  that  it  failed  to  exercise  ordinary  care  to  perform 
that  duty.  This  duty  was  incident  to  the  ownership  and  operation 
of  the  plant  and  nontransferable.  Cole  v.  Parker  (Tex.  Civ. 
App.),  66  S.  W.  185;  Waters-Pierce  Oil  Co.  v.  Davis  (Tex.  Civ. 
App.),  60  S.  W.  458 ;  Lynch  v.  Tel.  £  T.  Co.  (Tex.  Civ.  App.),  32 
S.  W.  776 ;  Rwcher  v.  Oil  Co.  (Tex.  Civ.  App.),  68  S.  W.  818. 

Complaint  is  made  of  the  following  paragraph  of  the  court's 
charge,  to  wit:  "The  burden  of  proof  is  on  the  plaintiff  to  show 
by  a  preponderance  of  the  testimony  that  the  defendants,  or  one 
of  them,  was  guilty  of  negligence  which  resulted  directly  in  the 
death  of  the  deceased."  The  contention  is  made  that  this  diarge 
"  is  confusing,  and  tends  to  lead  the  jury  to  believe  that  the  negli- 
gence of  only  one  of  the  defendants  authorized  a  judgment  against 
both  defendants."  There  is  force  in  this  contention.  Conceding 
the  charge  to  be  error,  it  will  not  cause  a  reversal,  because  the 
facts  indisputably  show  that  the  Standard  Light  &  Power  Com- 
pany failed  to  use  ordinary  care  in  maintaining  properly  insulated 
wires. 

The  verdict  is  attacked  for  awarding  to  Gteorge  Munsey  and 
Elsie  Munsey,  parents  of  deceased,  $1,000  each,  the  contention 
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being  that  the  proof  shows  that  deceased  did  not  contribute  any- 
thing toward  their  support^  and  there  was  no  proof  of  their  receiv- 
ing any  pecuniary  benefit  from  a  continuation  of  his  life.  We 
are  of  the  opinion  that  this  objection  is  well  grounded.  The  evi- 
dence shows  that  after  deceased  married  he  contributed  nothing 
to  the  support  of  his  parents,  and  that  there  was  no  necessity 
therefor,  and  there  is  no  evidence  to  show  that  they  had  any  reason- 
able expectation  of  receiving  any  pecuniary  benefit  from  him  there- 
after, had  he  lived.  The  relationship  itself  does  not  give  a  right 
of  recovery.  It  must  be  shown  that  they  have  sustained  some 
pecuniary  loss  by  the  injury  upon  which  the  jury  could  legally 
base  a  verdict.  Railway  Co.  v.  Henry,  75  Tex.  220, 12  S.  W.  828 ; 
Railway  Co.  v.  Johnson,  78  Tex.  536,  15  S.  W.  104. 

We  have  carefully  considered  the  other  assignments  of  error 
presented  by  the  Standard  light  &  Power  Company,  and  conclude 
they  are  not  well  taken. 

We  dispose  of  the  cause  as  follows:  The  judgment  as  to  the 
receivers  is  aflBrmed.  The  judgment  as  to  "  Bondholders  of  the 
Dallas  Electric  Company  "  is  reversed  and  remanded,  and  the 
judgment  as  to  the  Standard  Light  &  Power  Company  will  be 
reversed  and  remanded,  unless  plaintiff  will  within  20  days  enter 
a  remittitur  of  the  $2,000  apportioned  to  George  and  Elsie  Munsey, 
in  which  event  it  will  be  affirmed. 
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Viah;  Supreme  Oowrt. 

1.  Ihjubt  fbom  fall  fbom  tklbqbafh  pole  caused  bt  eiectbic  shock. — 

The  plaintiff  while  engaged  on  a  telegraph  pole  in  stringing  a  wire  for 
the  purpose  of  attaching  it  to  a  pole,  was  shocked  and  thrown  to  the 
ground  because  of  a  contact  of  such  wire  with  a  charged  wire.  The 
local  manager  in  charge  of  the  work  testified,  among  other  things,  that 
he  told  the  plaintiff  that  he  did  not  want  him  to  attach  the  wire  until 
the  electric  current  had  been  turned  off,  and  that  if  the  plaintiff  had 
provided  himself  with  a  safety  strap,  passing  around  the  pole  or  lower 
cross  arms,  it  would  not  have  been  possible  for  him  to  have  fallen  to 
the  ground.  Upon  cross-examination  the  manager  was  asked  if  he  had 
not  stated  in  the  presence  of  others  that  the  plaintiff  was  not  to  blame 
for  the  accident  in  any  way.  This  question  was  objected  to,  but  the 
objection  was  overruled  and  the  witness  answered  the  question.  It  was 
held  that  there  was  no  error.  It  was  also  held  that  after  the  manager 
had  testified,  in  substance,  that  the  accident  would  not  have  occurred 
if  the  plaintiff  had  made  sure  that  the  current  was  off  before  beginning 
work  upon  the  pole,  or  if  he  had  used  the  safety  strap  to  preyent  him 
from  falling,  it  was  proper  to  admit  testimony  as  to  the  manager's  state- 
ment that  the  plaintiff  was  not  to  blame  for  the  accident. 

2.  Opinion  of  witness  as  to  use  of  safett  strap. — The  question  of  the 

contributory  negligence  of  the  plaintiff  in  failing  to  attach  himself  to 
the  pole  by  means  of  a  safety  strap  is  for  the  jury  to  decide  in  the  light 
of  all  conditions  disclosed  by  the  evidence.  A  question  to  a  witness, 
based  upon  conditions  not  disclosed  therein,  calling  for  his  opinion  as 
to  the  use  of  such  a  strap  was  held  objectionable. 

3.  FoBEMAN  AS  VICE-PBINCIPAL. — ^A  foreman  in  charge  of,  and  engaged  in,  the 

work  in  which  the  plaintiff  was  engaged  when  injured  may  properly  be 
assumed  to  be  a  vice-principal  of  the  defendant  and  not  a  fellow  servant 
of  the  plaintiff. 

Appeal  by  defendant  from  judgment  in  favor  of  the  plaintiff. 
Decided  August  24,  1903 ;  reported  73  Pac  514. 

Rawlins,  Thurman,  Hurd  &  Wedgwood  and  J.  W*  N.  White- 
cotton,  for  appellant 

Powers,  Straup  <£  Lippman  and  W.  N.  Dusenberry,  for  re- 
spondent. 
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Opinion  by  Baskin^  C.  J. : 

The  plaintiff  seeks  to  recover  for  personal  injuries  which  he 
alleges  were  caused  by  the  negligence  of  the  defendant.  The  de- 
fendant in  its  answer  denied  the  alleged  negligence,  and  pleaded 
the  contributory  negligence  and  assumed  risk  of  the  plaintiff,  and 
that  the  said  accident  to  and  injuries  suffered  by  the  plaintiff,  if 
any,  were  caused  either  by  his  own  negligence  or  that  of  a  fellow- 
servant.  From  the  judgment  rendered  in  favor  of  plaintiff,  the 
defendant  has  appealed. 

1.  At  the  conclusion  of  the  plaintiff's  evidence  in  chief  the  de* 
fendant  moved  for  a  nonsuit  on  the  grounds,  in  substance,  that: 
'^(1)  It  does  not  appear  from  the  evidence  that  defendant  was 
guilty  of  negligence  which  was  the  proximate  cause  of  the  in- 
juries to  plaintiff.  (2)  It  does  not  appear  that  defendant  failed 
in  any  duty  owing  to  plaintiff.  (3)  It  does  appear  that  plaintiff 
was  guilty  of  contributory  negligence.  (4)  It  does  appear  that 
the  risk  was  open  and  obvious  to  plaintiff  and  was  assumed  by 
him.  (5)  It  does  appear  that  the  accident  was  one  of  the  risks 
incident  to  the  employment.  (6)  If  plaintiff  was  injured  by 
reason  of  negligence  other  than  his  own,  it  was  that  of  a  fellow- 
servant."  It  does  not  appear  as  a  matter  of  law,  from  the  evi- 
dence in  chief  of  the  plaintiff,  that  either  of  the  grounds  of  the 
motion  is  sustained;  on  the  contrary,  it  appears  from  this  evi- 
dence that  it  is  amply  sufficient  to  sustain  a  verdict  for  the  plain- 
tiff.   The  motion  for  a  nonsuit  was  therefore  properly  denied. 

2.  While  the  plaintiff  was  on  a  telegraph  pole,  engaged  in 
stretching  a  wire  for  the  purpose  of  attaching  it  to  the  pole,  it 
came  in  contact  with  a  charged  wire,  and  by  the  shock  he  was 
thrown  to  the  ground  and  injured.  Elbert  E.  Darling,  the  local 
manager  of  the  defendant  in  charge  of  the  work  in  which  the 
plaintiff  was  engaged,  testified  on  behalf  of  the  defendant,  in  sub- 
stance, that  he  told  the  plaintiff  that  he  did  not  want  him  to  touch 
that  wire  or  work  there  until  the  power  had  been  turned  off  of 
the  electric  wires  running  underneath;  that  each  lineman  per- 
forming services  that  required  him  to  climb  poles  above  ground 
was  required  to  provide  himself  with  a  belt  and  safety  strap  before 
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going  to  work ;  that  the  purpose  of  the  safety  strap  was  to  prevent 
persons  engaged  at  work  upon  the  poles  from  falling  to  the  ground, 
and  when  attached  to  a  pole  or  a  cross-arm  it  would  accomplish 
that  purpose;  that  he,  the  witness,  did  not  think  it  was  possible 
for  the  plaintiff  to  have  fallen  to  the  ground  had  he  had  the  safety 
strap  fastened  around  the  pole  or  lower  cross-arms.  The  evident 
purpose  and  tendency  of  this  testimony  was  to  show  that  the  plain- 
tiff himself  was  to  blame  for  the  accident  On  cross-examination 
this  witness,  after  having  stated  that  he  had  talked  with  the  plain- 
tiff about  the  accident,  and  how  it  happened,  was  asked,  ''Did  yon 
say,  in  the  presence  of  Mrs.  Jakeman  and  Mr.  Black,  that  he  was 
not  to  blame  for  the  accident  in  any  way  ?"  Defendant  objected 
to  this  question  as  irrelevant,  immaterial,  and  incompetent,  and 
not  cross-examination.  The  objection  was  overruled,  and  an  ex- 
ception taken.  The  witness  continued:  ''I  don't  remember  of 
making  such  a  statement  I  did  not  say  that,  in  substance  or  fact, 
that  I  remember  of.  I  don't  say  that  it  did  not  take  place,  but  I 
do  not  remember  it."    The  objection  was  properly  overruled. 

3.  On  the  re-examination  of  this  witness  by  defendant,  he  fur- 
ther testified  that  "the  work  that  Black  was  directed  to  do  by  Bel- 
lamy on  the  5th  was  merely  the  stringing  of  these  two  wires.  He 
was  directed  by  me  not  to  do  any  work  on  these  two  poles  pertain- 
ing to  the  wires  crossing  the  electric  light  wires  until  the  current 
had  been  turned  off."  I  do  not  think  that  Black  is  entitled  to  re- 
cover in  this  case,  because  he  failed  to  perform  his  duty  by  secur- 
ing himself  against  injury  from  falling  by  not  making  use  of  the 
appliance  that  he  knew  he  was  supposed  to  use.  If  he  neglected 
to  use  it,  he  did  so  at  his  own  peril,  at  his  own  chance.  I  think 
the  plaintiff  disobeyed  what  was  intended  to  be  a  safeguard  on  the 
line  by  doing  any  work  on  the  pole  while  the  current  was  on.  If 
he  had  made  sure  that  the  current  was  off  before  he  went  up  that 
pole  to  do  any  work  whatever,  as  the  two  wires  in  question  run 
from  this  pole  here  to  the  pole  which  he  went  up,  certainly  there 
could  not  have  been  any  possible  way  for  him  to  have  received  this 
shock;  and,  if  he  had  in  any  manner  lost  his  hold  and  used  the 
safety  strap  to  prevent  him  from  falling,  he  certainly  would  not 


By  Contact  with  Live  Wires.  72Y 

Black  y.  Rocky  Mountain  Bell  Telephone  Co. 

have  been  hurt"  The  plaintiff^  in  rebuttal^  called  Mrs.  Jakeman 
to  the  witness  stand,  and  after  she  had  testified  that  she  was 
present  shortly  after  the  accident,  when  a  conversation  was  had 
with  Darling  in  the  presence  of  the  plaintiff,  the  following  occur- 
red: "You  may  state  whether  or  not,  in  the  course  of  that  con- 
versation, he  stated  that  he  did  not  blame  Mr.  Black,  or  that  in 
substance?  (Objected  to  as  irrelevant,  incompetent,  and  not  re- 
buttal.) The  Court:  It  is  received  only  on  the  question  of  credi- 
bility as  bearing  upon  Mr.  Darling's  statement  that  he  told  him 
not  to  work  there  until  the  electricity  was  turned  off.  The  objec- 
tion is  overruled."  The  witness  answered  that  Darling  made  such 
a  statement.  The  plaintiff  was  also  permitted,  over  a  like  objec- 
tion by  the  defendant,  to  testify  that  Darling,  in  said  conversa- 
tion, stated  in  his  and  Mrs.  Jakeman's  presence  that  he  did  not 
blame  the  plaintiff  for  the  accident  This  statement  of  Darling, 
in  view  of  his  testimony,  was  admissible. 

4.  The  defendant  asked  the  witness  Darling  the  following  ques- 
tion :  "Now,  as  a  practical  man,  experienced  for  years  in  this  work, 
as  you  say  you  have  been,  what  would  you  say  would  be  the  proper 
thing  for  a  man  under  these  conditions  to  do — attach  himself,  or 
not  V  Plaintiff  objected  to  this  question  as  calling  for  an  opinion 
upon  the  merits,  which  it  was  the  province  of  the  jury  to  decide. 
The  objection  was  sustained,  and  the  defendant  excepted. 

One  of  the  material  issues  being  tried  before  the  jury  was 
whether  the  plaintiff  was  guilty  of  contributory  negligence. 
Whether  the  fact  that  the  plaintiff  was  not  attached  to  the  pole 
when  he  received  the  shock  was  or  was  not  contributory  negligence 
on  his  part,  depended  upon  whether  it  was  or  was  not  proper  for 
him  at  the  time  to  be  attached  to  the  pole,  and  it  was  the  exclusive 
province  of  the  jury  to  decide  the  matter  in  the  li^t  of  all  of  the 
conditions  disclosed  by  the  evidence.  As  the  question  objected  to 
called  for  the  opinion  of  the  witness,  based  upon  conditions  (what 
these  conditions  were  was  not  disclosed  by  the  question)  on  a  mat- 
ter which  it  was  the  exclusive  province  of  that  jury  to  decide,  the 
objection  was  properly  sustained. 
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6.  Mr.  Bellamy  was  a  foreman  of  the  defendant,  and  in  charge 
of  and  engaged  in  the  work  in  which  the  plaintiff  was  engaged 
when  injured.  Mr.  Allen,  a  fellow-servant  of  the  plaintiff,  was 
also  engaged  in  the  work.  The  court  instructed  the  jury  that  /^the 
burden  is  on  the  plaintiff  to  prove,  by  a  preponderance  of  the  evi- 
dence, that  the  witness  Bellamy  was  negligent  when  engaged  iu 
stretching  the  wires  in  connection  with  the  witness  Allen,  and 
that,  in  consequence  of  Bellamy's  negligence  or  carelessness  in  ad- 
justing the  wires,  they  came  into  contact  with  the  wires  of  the 
power  company.  If  you  find  that  the  evidence  bearing  upon  the 
point  is  evenly  balanced,  and  does  not  preponderate  in  favor  of 
the  conclusion  that'  Bellamy  was  negligent  in  that  respect,  your 
verdict  should  be  in  favor  of  the  defendant — ^no  cause  of  action. 
It  isn't  necessary  that  negligence  shall  be  established  by  direct 
evidence.  It  may  be  proved  by  circumstances,  if  they  are  sudi 
as  to  establish  by  fair  and  just  inference  to  unbiased  minds  the 
existence  of  negligence."  The  grounds  of  the  defendant's  ob- 
jection to  this  instruction  are:  (1)  It  assumes  that  Bellamy  was 
vice  principal  of  defendant,  and  not  a  fellow-servant  of  plaintiff. 
The  evidence  introduced  by  plaintiff  shows  that  Bellamy  was  the 
foreman  of  defendant,  in  charge  of  and  engaged  in  the  work  in 
question.  Although  the  matter  was  within  the  especial  knowledge 
of  the  defendant,  it  introduced  no  evidence  on  the  subject  As 
the  matter  was  not  controverted,  the  court,  under  the  authority  of 
Jenkins  v.  Mammoth  Mm.  Co.,  24  Utah,  513,  68  Pac.  845,  did 
not  err  in  assuming  that  Bellamy  was  vice  principal,  and  not  a 
fellow-servant.  (2)  That  it  incorrectly  stated  the  rule  of  proof 
of  negligence  by  circumstantial  evidence.  We  are  of  the  opinion 
that  this  objection  is  untenable.  (3)  That  there  was  not  suf- 
ficient evidence  in  the  case  to  authorize  the  court  to  submit  to  the 
jury  the  question  of  whether  the  negligence  of  defendant,  conced- 
ing that  Bellamy  was  not  a  fellow-servant  of  plaintiff,  was  proved 
by  circumstantial  or  legal  inference.  This  objection  is  disposed 
of  under  the  first  head  of  this  opinion. 

6.  The  following  instruction  was  also  given :  "You  are  further 
instructed  that  you  are  the  sole  judges  of  the  facts  in  this  case, 
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and  the  credibility  of  the  witnesses.  You  have  a  ri^t  to  deter- 
mine from  the  appearance  of  the  witnesses  on  the  stand,  their 
manner  of  testifying,  their  apparent  candor  and  frankness,  or  lack 
of  it,  their  apparent  intelligence,  and  from  all  the  other  surround- 
ing circumstances  appearing  on  the  trial,  which  witnesses  are  the 
more  worthy  of  credit,  and  give  credit  accordingly.  You  are  not 
bound  to  take  the  testimony  of  any  witness  as  absolutely  true,  and 
you  should  not  do  so  if  you  are  satisfied  from  all  the  facts  and 
circumstances  proved  on  the  trial  that  such  witness  is  mistaken 
in  the  matter  testified  to  by  him,  or  that  for  any  other  reason  his 
testimony  is  untrue  or  unreliable.''  The  appellant  contends  that 
the  terms  ^^or  that  for  any  other  reason  his  testimony  is  untrue  or 
unreliable,''  as  used  in  this  instruction,  were  error.  While  we  do 
not  think  that  those  terms  were  as  clear  of  ambiguity  as  is  desir- 
able in  instructions,  yet  when  read  in  connection  with  the  preced- 
ing language,  and  in  view*  of  the  evidence,  we  do  not  think  they 
were  such  as  could  affect  the  result,  and  were  not,  therefore,  re- 
versible error. 

7.  The  defendant  moved  for  a  new  trial,  and  the  denial  of  the 
motion  is  assigned  as  error.  All  of  the  grounds  of  the  motion,  ex- 
cept the  one  in  relation  to  alleged  misconduct  of  a  juror  in  the 
case,  are  covered  by  the  exceptions  already  disposed  of.  The  lat- 
ter objection  is  based  upon  the  juror's  affidavit  alone.  In  section 
3292,  Rev.  St.  1898,  subd.  2,  it  is  provided  that  "Whenever  any 
one  or  more  of  the  jurors  have  been  adduced  to  assent  to  any  gen- 
eral or  special  verdict,  or  to  a  finding  on  any  question  submitted 
to  them  by  the  court,  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of  the 
jurors." 

In  People  v.  Ritchie,  12  Utah,  180-195,  42  Pac.  209,  this  court 
held  that  the  Legislature  by  this  provision,  in  effect,  enacted  that 
no  verdict  could  be  impeached  by  affidavits  of  jurors,  except  when 
chance  had  been  resorted  to  in  its  determination.  The  Supreme 
Court  of  California  have  so  held  under  the  same  provision.  See 
cases  cited  in  the  above  case,  and  Saltzman  v.  Sunset  Tel,,  etc., 
Co.,  125  Cal.  501,  58  Pac.  169;  Siemsen  v.  Ookland,  etc.,  Ry., 
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134  Cal.  494,  66  Pac.  672.  In  the  latter  case  the  case  of  People 
V.  Ritchie  is  referred  to  and  approved.  On  the  authority  of  these 
cases  the  objection  in  question  is  not  tenable. 

There  are  other  untenable  assignments  of  error  of  minor  iio* 
portance,  which  it  is  unnecessary  to  specially  mention. 

The  judgment  is  affirmed,  with  costs. 

Babtoh  and  MoOabty,  J  J.,  concur. 


Fbitz  v.  Wbstebn  Union  Telegbaph  Ca 

Utah;  Supretne  Court. 

1.  EzPEBT  TBSTiMOirr  AS  TO   STBiNoiNO  WIRES. — Expert  testimony  u   ad- 

missible for  the  purpose  of  showing  the  number  of  Unemen  which  shoold 
be  employed  in  stringing  telegraph  wires  over  feed  wires  of  an  electiie 
light  company,  and  as  to  where  such  linemen  should  be  stationed. 

2.  Admissibilitt  of  evidenck  as  to  methods. — Evidence  is  admissible  show* 

ing  the  ordinary  and  usual  method  existing  among  telegraph  or  tele- 
phone companies  in  regard  to  providing  insulators,  and  as  to  the  number 
of  wires  that  should  be  strimg  at  any  one  time. 

3.  Evidence  as  to  knowledge  of  danger. — ^The  plaintiff's  intestate  was  in> 

jured  from  a  shock  received  from  a  telegraph  wire  upon  which  he  was 
working  coming  in  contact  with  an  electric  light  feed  wire.  He  was 
directed  by  the  foreman  in  charge  of  the  work  to  take  the  place  of 
another  lineman  in  stretching  the  wire.  The  lineman  whose  place  was 
taken  indicated  to  him  at  the  time  that  he  had  just  received  a  shodc 
A  witness  was  questioned  as  to  whether  he  seemed  to  realise  the  danger, 
and  answered  that  he  appeared  as  though  there  was  no  danger  at  alL 
It  was  held  that  such  evidence  was  not  objectionable  as  stating  the  con- 
clusion of  the  witness. 

4.  Authority  of  foreman. — ^The  work  of  erecting  the  defendant's  telegraph 

wires  was  in  charge  of  a  general  superintendent  who  designated  a  fore- 
man to  direct  the  men  under  him  in  the  performance  of  their  work. 
The  character  of  the  work  required  a  man  to  be  constantly  in  charge. 
It  was  held  that  the  evidence  was  sufficient  to  justify  an  infer^ice  that 
the  superintendent  had  authority  to  designate  the  foreman;  that  such 
foreman  was  acting  in  such  capacity  when  the  accident  occurred.  Evi- 
dence tending  to  show  that  such  foreman  received  no  greater  wages  than 
the  other  linemen  was  immaterial  as  bearing  upon  the  question  d 
whether  the  foreman  was  a  vice-principal. 
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Appeal  by  defendant  from  judgment  for  plaintifF.     Decided 
January  15,  1903 ;  reported  25  Utah,  263,  71  Pac.  209. 

On  October  27,  1898,  and  for  several  months  immediately  prior  thereto, 

the  defendants,  the  Western  Union  Telegraph  Company  and  the  Rio  Grande 

Western  Railway  Company,  were  engaged  in  constructing  a  telegraph  line 

between  Park  City  and  Salt  Lake  City,  along  the  line  of  the  Rio  Grande 

Western  railroad  track.    The  work  of  erecting  the  line  had  been  proceeding 

for  about  four  months,  and  George  Silkett,  the  deceased,  had  been  in  the 

employ  of  the  defendants  as   a   groundman  during  all   of   that  time.    On 

October  27,  1898,  the  day  of  Silkett's  death,  the  constructing  had  progressed 

to  a  point  at  Sugar,  in  Salt  Lake  county,  where  the  projected  line  passed 

over  and  across  the  feed  wires  of  the  Salt  Lake  &  Ogden  Light  &  Power 

Company,  which  wires  carried  a  very  heavy  voltage  of  electricity,  and  where 

the  men,  including  deceased,  were  then  engaged  in  stringing  telegraph  wires. 

Up  to  this  time  nine  or  ten  men  had  been  employed  in  the  gang,  including 

a  foreman  or  an  assistant,  who  had  charge  of  the  work  and  directed  the  men. 

There  were  telegraph  and  telephone  poles  standing  on  each  side  of  the  feed 

wires  of  the  power  company  at  the  point  where  the  work  was  going  on;  and 

it  was  testified  that,  under  such  circumstances,  it  was  usual  to  string  only 

one  wire  at  a  time,  and  to  have  a  lineman  on  each  pole  to  take  up  and  keep 

up  the  slack;  also  to  use  rubber  gloves  for  insulators,  and  a  wooden  platform 

for  the  men  to  stand  on,  to  insulate  them  from  the  ground.     None  of  these 

things,  however,  were  furnished  that  day  to  the  men   there  working.    It 

seems  that  some  of  the  workmen  procured  a  coil  of  telegraph  wire  from  a 

railroad  car  near  by,  and  placed  it  in  the  back  of  a  wagon,  whereupon  the 

wagon  containing  the  coil  of  wire  was  placed  on  the  west  side  of  the  feed 

wires,  with  the  rear  of  the  wagon  facing  said  feed  wires.    It  then  became 

necessary  to  uncoil  the  wire  from  the  reel  in  the  wagon,  and  stretch  the  same 

over  the  feed  wires  from  the  telegraph  pole  on  the  west  side  to  the  telegraph 

pole  on  the  east  side  thereof.    There  were  two  coils  of  telegraph  wire  on  the 

reel,  and  by  the  revolution  of  the  reel  the  two  coils  of  wire  were  run  out, 

preparatory  to  stringing  them  from  pole  to  pole  over  the  feed  wires.    A  hand 

line  or  rope  was  tied  to  the  ends  of  the  two  telegraph  wires  on  the  west 

side  of  the  feed  wires.    The  regular  foreman  was  absent,  and  one  Buchanan, 

who  then  directed  the  men,  threw  the  hand  line  over  the  top  of  the  feed 

wires,  and  onto  the  east  side  thereof.     Some  of  the  men  picked  up  this  hand 

line  on  the  east  side,  and  pulled  or  carried  it  to  the  telegraph  pole  on  the 

east  side  of  the  feed  wires,  preparatory  to  carrying  it  up  the  pole.     Buchanan 

went  up  a  telephone  pole  on  the  west  side  of  the  feed  wires,  and  put  the  two 

telegraph  wires,  which  were  being  stretched,  over  the  top  of  a  crossarm  of  the 

telephone  pole,  in  order  to  use  the  cross-arm  as  a  support  for  the  telegraph 

wires  while  they  were  being  placed  in  position.     Buchanan  then  descended 

the  telephone  pole  on  the  west  side  of  the  feed  wires,  leaving  no  one  there,  and 

passed  over  and  ascended  the  telegraph  pole  on  the  east  side,  taking  the 

rope  or  hand  line  up  the  pole  with  him.    After  passing  over  the  top  of  the 
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croes-arm  of  the  telephone  pole  on  the  weet  side,  one  of  the  tel^praph  wires 
became  caught  under  an  insulator  on  the  telegraph  pole,  which  was  also  on 
the  west  side,  but  nearer  the  feed  wires  than  the  telephone  pole.  Deceased 
and  one  George  Arden  were  on  the  east  side  of  the  ground,  near  the  base  of 
the  telegraph  pole  on  top  of  which  Buchanan  was  stationed,  and  were  en- 
gaged in  pulling  on  the  hand  line  to  keep  the  wires  tight  while  they  were 
being  stretched.  The  hand  line  or  lead  line  also  went  up  over  a  cross-arm 
on  the  telegraph  pole  on  the  east  side,  on  the  top  of  which  Buchanan  was 
stationed,  and  from  there  down  to  the  ground  into  Arden's  hands.  Buchanan 
thereupon  told  Arden  to  give  a  little  pull  on  the  rope.  At  this  time  de- 
ceased was  standing  by  Arden's  side,  at  the  foot  of  the  pole.  Arden  re- 
sponded with  a  pull,  but  one  wire  was  caught  on  the  west  side,  as  above 
stated,  and  therefore  refused  to  yield.  Buchanan  thereupon  sent  deceased 
to  the  west  side  to  release  the  wire  which  was  caught,  saying  at  the  same 
time:  "Go  over  where  Jones  is,  and  get  hold  of  the  wires,  and  let  them 
come  east."  Deceased  proceeded  to  the  west  side  of  the  feed  wires,  and 
took  a  position  near  Jones  at  the  rear  end  of  the  wagon.  Arden  continued 
to  pull  on  the  hand  or  lead  line  to  keep  the  wires  tight.  Jones  had  already 
shouted  to  Buchanan  that  he  would  go  no  further,  as  he  had  received  a 
shock  which  alarmed  him.  It  was  in  response  to  this  announcement  of 
Jones'  that  Buchanan  requested  deceased  to  go  over  and  assist  Jones.  Jones 
had  been  standing  on  a  board  insulator  at  the  rear  end  of  the  wagon,  but, 
when  deceased  arrived,  Jones  stepped  from  the  insulator,  and  deceased  took 
his  place.  As  deceased  stepped  onto  the  board,  Jones  said  to  him :  "  George, 
she  is  a  cracker  jack.  I  had  a  touch,  and  it  liked  to  snake  my  head  off." 
Thereupon  deceased,  who  had  a  pair  of  gloves  on  his  hands,  seized  the  two 
wires  in  his  hands,  and  commenced  to  pull,  when  a  sudden  flash  came,  a 
current  of  electricity  passed  over  the  wires,  and  deceased  dropped  prostrate 
on  the  ground  and  expired.  While  nobody  actually  saw  it,  it  is  evident  that 
the  telegraph  wires  sagged  down  and  came  near  to  or  in  contact  with  the 
feed  wires  of  the  power  company,  carrying  a  heavy  voltage  of  electricity, 
thereby  diverting  the  electric  current  over  the  former  wires  and  causing 
deceased's  death.  Deceased  was  unmarried,  30  years  old,  healthy,  indus- 
trious, and  ablebodied,  and  supported  his  father  and  mother,  aged,  re- 
spectively, at  that  time,  70  and  65.  It  was  shown  that  he  sent  them  money 
right  along  each  month,  and  on  one  occasion  sent  them  $125.  Suit  was 
brought  by  the  administratrix  of  the  estate  of  the  deceased  against  the  de- 
fendants, claiming  that  their  negligence  had  caused  the  death  of  her  intestate. 
Upon  the  trial,  plaintiff  had  verdict  and  judgment  for  $4,000,  from  which 
judgment  this  appeal  is  taken. 

L.  R.  Rogers,  M.  E,   Wilson,  and  Bennett,  Sutherlcmd,  Van 
Cott  &  Allison,  for  appellants. 

Powers,  Straup  &  Lippman,  for  respondent. 
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Opinion  by  Rolapp^  D.  J. : 

Upon  the  trial  of  this  case  a  large  number  of  errors  were  as- 
signed, most  of  which  relate  to  the  admissibility  of  certain  evi- 
dence now  forming  part  of  the  record.  It  appears  that,  among 
other  things,  one  of  plaintiff's  witnesses  was  permitted,  over  the 
objection  of  defendants,  to  state  how  many  linemen  there  should 
be  in  stringing  wires  over  feed  wires,  and  where  the  men  should 
be  stationed.  The  specific  objection  to  the  questions  which 
caused  these  answers  was  that  the  testimony  was  imma- 
terial, irrelevant,  and  incompetent;  that  it  was  not  a  subject 
matter  of  expert  testimony,  and  presented  a  question  of  fact,  to 
be  determined  by  the  jury  from  the  evidence.  Objection  was 
also  made  that  the  witness  was  not  qualified  to  testify;  but  this 
part  of  the  objection  we  need  not  consider,  because  the  record 
disclosed  that  his  qualification  as  an  expert  was  supported  by 
some  evidence,  and  whenever  that  appears  we  will  not  ordinarily 
review  the  action  of  the  trial  judge  in  permitting  such  witness  to 
testify.  Eog.  Exp.  Test.  sec.  22,  2  Jones,  Ev.  sec.  371.  But 
oounsel  for  appellants  insist  that  the  subjectrmatter  of  inquiry 
was  of  such  a  character  as  to  lie  within  the  common  experience  of 
men  moving  in  the  ordinary  walks  of  life,  and  therefore  invoke 
the  rule  that  under  such  circumstances  the  opinions  of  experts 
are  inadmissible,  as  the  jury  is  supposed  to  be  amply  competent 
to  draw  all  necessary  inferences  from  such  common  facts  testified 
to  by  witnesses.  While  this  rule  is  well  established,  yet  we  think 
counsel  are  in  error  in  assuming  that  the  subject-matter  testified 
to  in  this  instance  necessarily  lies  within  the  common  experience 
of  men.  The  inquiry  did  not  simply  relate  to  the  mere  handling 
of  copper  wire  between  elevated  positions,  but  it  involved  the 
question  of  the  effect,  method,  and  skill  in  handling  such  wire 
in  close  proximity  to  other  wires  heavily  charged  with  electricity. 
We  do  not  think  it  is  true  that  the  average  man  is  acquainted  with 
the  effects  of  electricity,  except  as  they  produce  almost  unexplain- 
able  results  to  the  senses.  Ordinary  men  know  nothing  at  all 
about  the  methods  by  which  these  results  are  produced.  And 
therefore  it  may  be  entirely  probable  that  the  ordinary  number  of 
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men  and  methods  used  for  handling  overhead  wires  in  nnob- 
structed  places^  or  places  simply  obstructed  by  materials  other 
than  electrical,  would  be  no  guide  whatever  as  to  the  number  of 
men  and  methods  that  should  be  employed  in  handling  the  same 
wires  when  crossing  other  heavily  charged  electric  wires.  In  f act^ 
in  this  very  case  it  appears  from  the  record  that  slight  or  temper^ 
ary  contact  of  the  construction  wire  with  the  charged  wire  would 
have  but  a  slight  effecty  while  a  greater  or  more  continuous  con- 
tact would  have  a  deadly  effect  The  amount  of  contact  tliat 
could  be  avoided  or  safely  permitted  by  certain  methods  of  hand- 
ling the  wires  is  certainly  not  information  within  the  knowledge 
of  men  possessed  of  average  intelligence,  but  must  require  knowl- 
edge, skill,  and  judgment  possessed  only  by  those  who  have  made 
the  science  of  electricity  a  study.  It  is  true,  evidence  could  have 
been  introduced  as  to  the  number  of  men  usually  employed  in 
handling  such  wires,  and  where  they  would  be  usually  stationed ; 
but  such  testimony  would  simply  be  either  corroborative  or  con- 
tradictory of  the  opinion  expressed,  and,  unless  such  witness 
testifying  to  such  facts  possessed  peculiar  skill  or  judgment  in 
the  manner  of  handling  such  wires  under  such  circumstances,  the 
testimony  would,  after  all,  be  of  little  value  in  aiding  the  jury 
in  determining  the  necessity  as  to  the  number  of  men  to  be  occu- 
pied in  the  stations  designated.  Nor  do  we  think  that  the  authori- 
ties cited  by  counsel  for  appellants  in  support  of  their  position 
apply  to  the  facts  in  this  case,  and  the  cases  cited  are  readily 
distinguishable.  We  agree  with  the  court  in  the  case  of  Baldtvin 
V.  Railroad  Co.,  68  Iowa,  37,  5  N.  W.  918,  that  it  does  not  require 
expert  testimony  to  determine  the  proper  method  of  piling  lumber 
so  as  to  maintain  its  equilibrium.  Any  ordinary  man  could  de- 
termine that  fact.  So  it  is  clearly  a  matter  to  be  determined  by 
a  man  of  ordinary  intelligence  as  to  whether  the  absence  of  any 
hand  hold  upon  a  freight  car,  made  necessary  by  certain  opera- 
tions, was  or  was  not  a  defect.  Dooner  v.  Canal  Co.,  164  Pa.  33, 
30  Atl.  269.  In  the  cases  of  Pennsylvama  Co.  v.  Conlan,  101  HI. 
93;  Raihvay  Co.  v.  Armstrong  (Tex.  Civ.  App.),  23  S.  W.  236, 
and  Jeffrey  v.  Railway  Co.,  56  Iowa,  546,  9  N.  W.  884,  the  court 
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simply  hold  that  expert  evidence  showing  that  deceased  did  not 
esercise  due  care,  or  that  the  defendant  did  exercise  such  care, 
was  not  admissibla  Neither  could  there  be  any  occasion  for 
expert  testimony  to  determine  whether  a  fence  would  be  sufficient 
to  turn  cattle  (Enright  v.  Railroad  Co.,  33  Gal.  230),  because 
that  certainly  is  a  matter  of  the  most  ordinary  observation.  So 
the  case  of  Redfield  v.  Railroad  Co.  (Cal.),  43  Pac.  1117,  is  not 
in  point,  because,  while  the  court  stated  that  particular  case  "  was 
not  a  case  where  opinions  were  admissible  as  evidence,"  yet  it 
further  appears  from  the  testimony  that  the  witnesses  from  whom 
the  expert  testimony  was  attempted  to  be  solicited  "  could  speak 
only  from  their  observations  of  the  fact,  .  .  .  and  not  as  to 
the  reason  or  motive  for  doing  so,"  and,  further,  that  "  these  ques- 
tions did  not  call  for  the  opinions  of  these  witnesses  as  experts, 
but  practically  called  for  the  opinions  of  others  as  inferred  from 
their  conduct."  So  in  the  case  of  NiUt  v.  RaiLway  Co.  (Or.),  35 
Pac.  653,  the  real  question  determined  was  that  it  was  not  proper 
for  a  witness  to  state  whether  better  appliances  than  those  actu- 
ally used  might  have  been  used  in  the  fatal  operation ;  and  inci- 
dentally the  court  advanced  the  opinion  that  the  work  of  lowering 
tiles  from  a  car  to  the  ground  by  rolling  them  down  some  skids, 
aided  by  a  rope  wrapped  around  a  stake,  did  not  involve  any  work 
of  special  skill  or  knowledge,  and  in  this  we  concur.  The  case 
of  Flynn  v.  Light  Co.  (Mass.),  50  N.  E.  937,  is  distinguishable 
from  the  case  at  bar  in  this :  That  in  the  case  then  before  the  court 
the  subject-matter  of  inquiry,  upon  which  expert  testimony  was 
sought  to  be  introduced,  related  simply  to  the  handling  of  wires 
from  elevated  positions,  without  the  additional  facts  which  appear 
in  the  case  now  before  us,  relative  to  the  intervening  and  approxi- 
mate situation  of  other  wires  heavily  charged  with  electricity. 
While  the  rule  laid  down  by  the  Massachusetts  court  in  that  case 
might  be  supported,  yet  we  do  not  think  the  rule  could  properly 
be  extended  to  include  the  facts  in  this  case.  The  same  is  true  of 
the  case  of  Cahow  v.  Railvray  Co.  (Iowa),  84  N.  W.  1056.  In 
that  case  two  men  were  moving  a  locomotive  tender  by  means  of 
pinch  bars,  and,  upon  one  of  the  men  withdrawing  his  bar,  the 
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tender  started  backward  and  ran  over  plaintiff.  It  was  there 
properly  held  that  the  question  whether  two  men  were  sufficient 
to  move  the  tender  with  safety  was  not  a  subject-matter  for  expert 
testimony,  because,  given  the  weight  of  the  vehicle  rolling  upon 
a  declining  surface,  it  would  require  no  man  of  more  than  ordinary 
capacity  to  determine  the  number  of  men  of  average  strength 
necessary  to  stem  its  movements.  But  that  case  does  not  cover  all 
the  facts  in  this  casa  The  ordinary  deduction  that  men  would 
make  from  testimony  relating  to  the  mere  weight  of  the  wires, 
the  situation  and  character  of  the  poles,  the  number  of  men  actu- 
ally present,  and  all  the  other  facts  testified  to  in  this  case,  would 
be  practically  useless,  unless  measured  by  the  skilled  information 
received  by  them  relating  to  the  handling  of  these  men  and  things 
in  connection  with  the  mysterious  factor  of  electricity.  We  do 
not  think  any  further  review  of  the  cases  cited  would  be  profitable, 
as  they  all  appear  to  be  readily  distinguishable  from  the  case  at 
bar ;  and,  if  it  were  simply  a  question  of  precedent,  we  find  that 
many  courts  have  gone  much  closer  to  the  border  line  of  admissible 
expert  testimony  than  did  the  trial  court  in  this  case.  Thus  it 
has  been  held  proper  to  ask  an  expert  witness  what  course  the 
defendant  might  have  properly  pursued  for  the  relief  of  cattle 
while  suffering  from  heat  in  a  car.  Lindsley  v.  Railroad  Co.,  36 
Minn.  539,  33  K  W.  7,  1  Am.  St.  Rep.  692.  So,  also,  as  to 
whether  a  raft  was  properly  moored  to  prevent  a  collision.  Hay- 
ward  V.  Knapp,  23  Minn.  430.  What  should  have  been  done  by 
a  shipowner  to  prevent  injuries  to  a  cargo.  Omterman  v.  Steam- 
ship Co,,  9  Daly,  119.  What  kind  of  bridge  railing  should  have 
been  provided.  Taylor  v.  Town  of  Monroe,  43  Conn.  36.  What 
the  relative  danger  was  in  coupling  cars  having  certain  equipments. 
Railway  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594.  What  the 
best  way  was  to  handle  heavy  stones,  with  a  derrick.  Leslie  v. 
Railroad  Co.  (Mass.),  52  N.  E.  542.  And  so  we  might  continue 
to  cite  a  large  number  of  cases  where  courts  of  high  standing  have 
permitted  expert  testimony  to  be  given  upon  questions  much  more 
doubtful  than  those  presented  in  this  record.  But  we  are  fidly 
convinced  that  the  expert  testimony  admitted  in  this  case  comes 
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absolutely  within  the  rule,  and  that  no  error  was  committed  in 
overruling  appellants'  objection  in  this  regard. 

Appellants  further  complain  that  error  was  committed  in  per- 
mitting witnesses  to  answer  bb  to  the  ordinary  and  usual  method 
existing  among  telegraph  or  telephone  companies  in  regard  to 
providing  insulators,  and  as  to  the  number  of  wires  that  should 
be  strung  at  any  one  time.  The  reason  assigned  for  appellants' 
objection  is  that  it  is  an  improper  and  insufficient  manner  to  prove 
the  existence  of  a  custom  in  this  respect.  We  do  not  think  that 
either  the  questions  or  answers  objected  to  contained  anything 
which  even  tended  to  show  a  purpose  upon  the  part  of  respondent 
to  prove  the  existence  of  any  custom,  or  to  bind  the  defendants 
by  its  existence.  While  it  is  true  that  the  word  "  usage,"  "  usual,^' 
"  custom,"  or  "  ordinary,"  is  used,  yet  it  is  quite  apparent  that 
the  only  object  of  the  inquiry  was  to  inform  the  jury  as  to  the 
ordinary  manner  in  which  such  work  is  performed,  and  from  such 
testimony  determine  whether  or  not  defendants  were  or  were  not 
guilty  of  negligence.  The  case  of  Nelson  v.  Southern  Pac.  Co,, 
15  Utah,  325,  49  Pac.  644,  cited  by  appellants,  does  not  affect 
this  case  at  all.  That  was  a  case  where  it  was  sought  to  prove  an 
existing  custom  which  would  excuse  an  ordinarily  negligent  act; 
and,  under  those  circumstances,  it  was  held  by  this  court  that  the 
existence  of  the  custom  at  the  time  of  the  accident  must  be  shown 
to  have  existed  such  a  length  of  time  as  to  become  generally 
known,  and  must  be  reasonable,  uniform,  certain,  and  not  con- 
trary to  law.  But  in  this  case  it  is  not  a  question  as  to  any  custom  * 
existing  permitting  employees  to  act  negligently,  or  as  to  the  con- 
struction of  any  appliances,  or  in  fact  to  any  custom,  in  a  legal, 
technical  sense.  As  we  conceive  it,  it  is  simply  an  inquiry  as  to 
the  ordinary  manner  in  which  certain  work  is  done,  and  we  have 
been  cited  to  no  case  where  such  testimony  has  been  held  inad- 
missible, but,  on  the  contrary,  courts  have  held  that  testimony 
tending  to  show  that  the  customary  manner  of  doing  certain  work 
(for  instance,  that  a  lineman  was  to  determine  for  himself  the 
safety  of  poles)  was  perfectly  proper.     Tracy  v.  Telegraph  Co. 
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(C.  C),  110  Fed.  103.  So  it  has  been  held  proper  to  testify  as 
to  the  usual  and  customary  time  allowed  at  any  station^  not  for  the 
purpose  of  establishing  any  hard  and  fast  rule  as  to  die  custom, 
but  merely  bearing  upon  the  question  as  to  whether  or  not  a 
reasonable  time  was  allowed  to  enable  passengers  to  safely  leave  a 
train.    Fuller  v.  Railway  Co.,  21  Conn.  557. 

Appellants  also  assign  as  error  the  following  questions  and 
answers  admitted  in  testimony  by  one  of  plaintiff's  witnesses: 

"  When  you  made  that  Btatement  to  him,  state  what  his  appearance  was, — 
as  to  whether  he  appeared,  or  not,  to  realize  there  was  any  danger?  A.  He 
certainly  appeared  to  me  as  though  there  was  no  danger  at  aU.  Q.  Describe 
his  appearance  as  well  as  you  can.  A.  He  just  looked  at  me  in  a  disgusted 
way,  like,  as  much  as  to  say  I  did  not  know  anything  about  it." 

Objections  were  made  mainly  upon  the  ground  that  whether  or 
not  deceased  realized  the  danger  at  that  time  was  a  mental  ques- 
tion, which  the  witness  had  not  shown  himself  capable  of  judging 
and  that  the  statement  of  witness  that  deceased  looked  in  a  dis- 
gusted way  was  a  conclusion.  We  think  that  both  of  these  objec- 
tions are  untenable.  The  statement  as  to  the  appearance  of  an- 
other is  a  fact,  and  not  a  conclusion,  and  any  nonexpert  witness 
may  be  able,  imder  certain  circumstances,  to  determine  whether  or 
not  another  person  realizes  an  impending  danger.  It  appears  from 
the  record  that,  just  before  deceased  took  hold  of  the  fatal  wire 
which  caused  his  death,  the  witness  answering  the  above  question 
stood  by  the  side  of  deceased,  and  said  to  him :  ^^  Geoi^ge,  ishe  is 
a  cracker  jack.  I  had  a  touch,  and  it  liked  to  snake  my  head  off." 
Then,  looking  at  deceased,  the  witness  says  that  he  did  not  appear 
to  apprehend  or  realize  the  danger  he  had  just  mentioned,  but 
looked  disgusted.  It  is  urged  by  appellants  that  this  statement 
is  not  only  a  conclusion,  but  an  erroneous  conclusion.  Of  course, 
the  correctness  of  the  conclusion  was  a  matter  of  fact  to  be  de- 
termined by  the  jury ;  but  we  think  that  the  statements  made  by 
the  witness  might  be  wholly  consistent,  and,  while  not  very  well  or 
fully  expressed,  still  state  the  facts  as  they  appeared  to  him  at 
that  tima     The  witness  realized  the  danger,  as  evidenced  by  his 
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remark ;  but  the  total  absence  of  fear  or  reluctance  which  might 
naturally  be  expected  to  produce  itself  upon  the  face  of  deceased 
must  have  been  strongly  impressed  upon  the  witness'  mind,  es- 
pecially as  the  deceased's  only  expression  was  one  of  disgust  at 
the  offered  warning.  Of  coursei,  whether  or  not  the  conduct  or  the 
appearance  of  the  man  just  prior  to  his  death  evinced  that  care  for 
his  own  safety  that  should  be  exercised  by  an  ordinarily  prudent 
person  was  a  question  of  fact  for  the  jury,  but  that  does  not  affect 
the  admissibility  of  the  testimony.  The  experience  of  men  teaches 
us  that  knowledge  of  danger  produces  external  .signs  of  fear,  and 
also  that  the  absence  of  such  fear  under  impending  danger  either 
evinces  absence  of  knowledge  of  such  danger,  or  a  disregard  for 
its  consequences.  In  either  event,  it  is  proper  for  the  witness  to 
state  the  appearance  of  a  person  who  is  subsequently  the  victim 
of  the  natural  result  of  such  danger.  In  the  case  of  People  v. 
Lavelle  (Cal.),  12  Pac.  226,  a  nonexpert  was  asked  the  question: 

"  What  was  the  appearance  of  this  man  at  the  time,  with  reference  to  his 
being  rational  or  irrational?" 

This  was  objected  to  on  the  ground  that  the  witness  could  not 
testify  from  appearances  as  to  whether  the  man  was  rational  or 
irrational.  The  court  held  the  question  to  be  a  proper  one,  be- 
cause "  the  evidence  sought  to  be  elicited  was  not  the  opinion  of 
the  witness  as  to  the  mental  sanity  of  the  defendant^  based  on  an 
acquaintance  with  him,  but  was,  rather,  as  to  a  fact,  namely,  his 
appearance  at  the  tima" 

Appellants  also  assign  as  error  the  exclusion  of  their  profiled 
testimony  as  to  whether  the  deceased,  an  unmarried  man,  was  at 
the  time  of  his  death  paying  attention  to  some  young  lady.  Apart 
from  the  fact  that  no  offer  was  made  to  prove  that  such  attention 
would  probably  result  in  or  lead  to  matrimony,  we  think  the  testi- 
mony was  properly  excluded  as  altogether  too  remote  to  affect  the 
question  as  to  whether  such  condition  at  the  time  of  his  death 
would  affect  the  support  which  he  was  likely  to  render  to  his 
parents^  had  he  lived. 


740  Amebican  Electbicai*  CASESk,  [vol.  S 

Frit*  V.  Western  Union  Telegraph  Co. 

Appellants  also  complain  that  evidence  was  erroneously  ad- 
mitted respecting  the  authority  which  was  given  by  the  general 
foreman,  placing  Buchanan  in  charge  of  the  work  kt  the  time 
the  accident  occurred.  The  contention  is  that  the  general  fore- 
man possessed  no  authority,  either  express  or  implied,  to  employ 
any  subagent.  In  this  statement  we  cannot  agree.  We  think  from 
the  facts  in  the  case  that  an  implied  authority  did  exist.  The 
defendant  had  employed  Mosher  to  have  general  charge  of  the 
construction  of  the  telegraph  line  between  Park  City  and  Salt 
Lake  City,  which  required  the  services  of  some  nine  or  ten  men. 
Up  to  about  three  days  before  the  accident  these  men  were  di- 
rected by  an  asserted  foreman,  who  had  the  key  to  a  box  car  con- 
taining their  tools.  After  his  discharge,  Buchanan  took  his  place, 
and  had  charge  of  the  tools.  The  evidence  shows  that  the  necessity 
of  the  work  required  a  man  constantly  in  charge,  and  that  such  a 
chaise  was  vested  in  both  Mosher  and  Buchanan.  Under  such 
circumstances,  we  think  the  authority  of  Buchanan  may  be  im- 
plied. It  is  not  necessary  in  every  instance  to  show  that  a  sub- 
agent  has  been  expressly  appointed  by  the  master.  Says  Mr.  Me- 
chem,  in  his  work  on  Agency : 

'*  It  is  abvious,  too,  that  there  are  many  cases  where,  from  the  very  nature 
of  the  duty,  or  the  circumstances  under  which  it  is  to  be  performed,  the 
employment  of  subagents  is  imperatively  necessary,  and  that  the  principaFs 
interest  will  suffer  if  they  are  not  so  employed.  In  such  cases  the  power  to 
employ  the  necessary  subagents  will  be  implied.  The  authority  of  an  agent 
is  always  construed  to  include  the  necessary  and  usual  means  to  execute  it 
properly." 

In  Shear.  &  R.  Neg.  sec  156,  it  is  said: 

**  The  master  is,  of  course,  liable  for  the  negligence  of  one  whom  his  servant 
employs  by  his  authority  to  aid  such  servant  in  the  master's  business.  Such 
authority  need  not  be  expressed,  but  may  be  implied  from  the  nature  of  the 
business  or  the  course  of  trade.  Thus  such  an  authority  would  almost 
necessarily  be  implied  in  favor  of  a  servant  intrusted  with  the  whole  care  of 
a  farm,  or  the  construction  of  a  building,  or  distribution  of  a  large  quantity 
of  goods,  or  any  other  task  which  could  not  be  performed  within  a  reasonable 
time  by  one  man." 
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If  an  exigency  exists  or  arises  making  it  necessary  for  the 
proper  carrying  out  of  the  master's  business  that  a  subagent  should 
be  employed,  then  the  authority  bo  to  do  will  be  implied.  Mickel- 
son  V,  Railway  Co.,  23  Utah^  42,  64  Pac  463;  UndervH>od  v. 
Birdsell  (Mont),  9  Pac  922.  We  think  the  court  committed  no 
error  in  admitting  the  testimony  complained  of,  nor  in  refusing 
to  give  the  instruction  requested  by  appellants  relating  to  this 
same  subject-matter. 

The  trial  court  properly  excluded  appellants'  proffered  testi- 
mony tending  to  show  that  Buchanan  received  no  greater  wages 
than  the  other  lineman.  Such  testimony  was  too  remote  to  affect 
the  question  of  whether  or  not  Buchanan  was  a  vice  principal. 

"  The  law  requires  an  open  and  visible  connection  between  the  principal  and 
evidentiary  facts,  and  the  deductions  from  them,  and  does  not  permit  a 
decision  to  be  made  on  remote  inferences."    Jones,  Ev.  sec.  137. 

Appellants  also  strenuously  insist  that  a  peremptory  instruo- 
tion  in  their  favor  should  have  been  given,  because  the  parents  of 
the  deceased,  and  his  only  heirs,  prior  to  the  commencement  of 
the  action,  had  executed  an  assignment  to  plaintiff  personnally  of 
all  their  right,  title,  and  interest  in  the  cause  of  action.  We  think 
the  trial  court  correctly  refused  such  instruction.  While  we  do 
not  think  that  such  assignment  is  or  can  be  valid  or  of  any  effect, 
yet,  even  if  it  were,  still  the  real  party  pointed  out  by  the  statute, 
to  wit,  the  personal  representative  of  the  deceased,  brought  this 
action,  and  a  judgment  herein  will  be  a  complete  bar  to  any  action 
now  or  hereafter  brought  by  the  heirs  or  their  assignee.  Rev.  St. 
sec.  2912.  Besides,  this  objection  was  urged  too  late,  and  must  be 
held  to  have  been  waived.  "  The  objection  that  the  plaintiff  in 
an  action  is  not  the  real  party  in  interest,  as  required  by  the  Code, 
when  available  by  way  of  defense,  must  be  raised  by  demurrer  or 
answer,  or  it  will  be  considered  to  have  been  waived."  15  Enc. 
PL  &  Prac.  713,  Rev.  St.  sec.  2966;  Smith  v.  Hall,  67  N.  Y.  50; 
Spooner  v.  Railroad  Co.,  115  N.  Y.  30,  21  N.  E.  696;  Trust  Co. 
V.  Brown,  59  Mo.  App.  461. 
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We  also  think  that  defendants'  requests  Nos.  8^  17,  15  and  22 
were  properly  refused, — the  first  two,  because  the  matters  therein 
contained  had  been  covered  in  other  terms  by  the  general  charge ; 
the  third,  because  it  was  not  applicable  to  the  evidence;  and  the 
last,  because  of  both  of  the  reasons  which  made  it  proper  to  ex- 
clude the  first  three. 

'Not  do  we  think  that  any  error  was  committed  in  giving  in- 
struction Nd.  7.    That  instruction  reads  as  follows : 

"  ( 7 )  By  '  contributory  negligence '  is  meant  such  a  want  of  reaaonable 
care  and  caution  on  the  part  of  a  person  injured  as  directly  contributed  and 
caused  the  injury  and  without  which  such  injury  would  not  have  occurred; 
and  if  you  find  from  the  evidence  that  the  deceased,  George  Silkett,  failed 
and  neglected  to  use  such  reasonable  and  ordinary  care  and  prudence,  and 
that  such  failure  contributed  to  the  happening  of  the  accident,  and  without 
which  the  accident  would  not  have  happened,  you  should  find  for  the  de- 
fendants." 

While  the  first  part  of  the  instruction  is  open  to  criticism,  yet 
we  think  that,  read  in  connection  with  the  latter  part  of  the  in- 
struction, and  considered  as  a  whole,  it  is  not  misleading,  nor 
does  it  constitute  reversible  error. 

We  see  no  reversible  errors  in  the  record,  and  the  judgment  is 
theref are  aflSrmed,  with  costs. 

Basking,  C  J.,  and  Babtch,  J.,  concur. 

lainry  to  employee  by  neclisenoo  of  fellow  aorTamti  **siiporior 
■errant  rule.** — In  the  case  of  Knutter  v.  N.  T,  d  N.  J,  Te^hone  Oo,,  67 
N.  J.  Law.  646,  52  Atl.  565,  the  question  as  to  the  Uability  of  the  defendant 
for  the  negligent  acts  of  a  person  occupying  a  position  as  general  manager 
was  considered.    The  following  is  the  official  head  note: 

"  1.  Plaintiff  was  a  lineman  in  the  employ  of  a  telephone  company,  and 
was  injured  while  engaged  in  work  with  others,  under  the  charge  of  a  fore- 
man. One  Runyon  was  with  the  party,  exercising  general  supervision  and 
control  of  the  others,  including  the  foreman,  and  at  the  same  time  actively 
participating  in  the  work.  Runyon  was  called  the  "  district  manager,"  and 
had  general  charge  of  the  business  of  the  telephone  company  throughout  a 
large  territory,  including  the  place  where  the  work  in  question  was  in 
progress.  In  that  territory  he  was  intrusted  with  the  hiring  and  discharge 
of  the  employees  of  the  company,  including  the  linemen.  There  was  evi- 
dence tending  to  show  that  the  plaintiff's  injuries  were  the  direct  result  of 
negligence  on  the  part  of  Runyon  while  he  was  cooperating  with  the  plaintiff 
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in  the  work,  and  at  the  same  time  was  supervising  and  directing  the  work. 
Held,  that  Runyon  was  a  fellow  servant  of  the  plaintiff,  for  whose  negligence 
the  common  employer  cannot  be  held  liable. 

"2.  The  *  superior  servant  rule,'  as  a  limitation  upon  the  master's  ex- 
emption from  liability  to  a  servant  for  the  negligence  of  a  fellow  servant, 
does  not  obtain  in  this  State. 

"  3.  Where  there  is  negligence  in  the  performance  or  nonperformance  of 
some  duty  that  is  imposed  by  law  upon  the  master  for  the  safety  of  the 
injured  servant,  the  master  is  responsible,  irrespective  of  the  rank  of  the 
negligent  employee;  but,  where  the  negligence  is  in  the  performance  or  non- 
perfbrmance  of  some  duty  that  is  merely  incidental  to  the  general  employ- 
ment, the  master  is  not  responsible,  although  the  negligent  servant  was 
superior  in  rank  to  him  who  was  injured." 


.  BowEEs  V.  Beistol  Gas  &  Elbctbio  Oo. 

Virginia;  Supreme  Court  of  Appeals. 

1.  INJTTBY    to    LINKHAN    in    trimming    ABC    LAMPS;    BUBDEN    OF    PBOOF. — ^Ths 

plaintiff's  intestate  was  a  lineman  in  the  employ  of  the  defendant,  whose 
duty  it  was  to  trim  carbons  in  arc  lights,  and  to  replace  and  adjust 
carbons  and  keep  the  lights  in  proper  condition.  Upon  discovering  that 
•  an  arc  light  was  not  burning  upon  a  certain  evening  he  attempted  to 
start  the  light,  and  soon  after  was  foimd  lying  on  the  ground  suffering 
from  an  electric  shock  from  which  he  afterwards  died.  There  was  no 
direct  evidence  as  to  the  manner  in  which  he  received  the  shock.  There 
was  evidence  showing  that  the  insulation  on  one  of  the  wires  carryiny 
the  current  of  electricity  to  tlie  lamp  was  worn  oS  where  it  entered  the 
left  hood  pole.  It  was  apparent  that  in  order  to  produce  the  shock 
resulting  in  the  injury,  a  short  circuit  must  have  been  made  by  contact 
with  the  uninsulated  wire  and  the  carbon  of  the  lamp.  The  customary 
and  safe  method  of  adjusting  carbons  is  to  separate  them  with  a  dry 
stick — a  non-conductov.  The  necessary  inference  from  the  facts  was 
held  to  be  that  the  injury  resulted  from  the  decedent's  failure  to  take 
this  precaution  coupled  with  the  defective  insulation  of  the  wire.  The 
decedent  was,  therefore,  guilty  of  contributory  negligence  which  pre- 
cluded a  recovery. 

The  burden  rested  upon  the  plaintiff  to  prove,  by  presumptive  evidence, 
that  the  defendant  was  negligent,  and  that  its  negligence  was  the  proxi- 
mate cause  of  the  injury  complained  of. 

Error  by  plaintiff  from  judgment  for  defendant     Decided 
September  12,  1902;  reported  100  Va.  533,  42  S.  E.  296. 
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Efailey  £  Byan,  Tf .  5.  Hamilton,  and  /.  H.  Winston,  for  plain- 
tiff in  error. 

John  W.  Price,  for  defendant  in  error. 

Opinion  by  Whittle,  J.: 

This  action  was  brought  in  the  corporation  court  for  the  city 
of  Bristol  to  recover  damages  for  the  death  of  W.  T.  Bowers,  the 
husband  and  intestate  of  plaintiff  in  error,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant  company. 

The  case  made  bv  the  declaration  is  that  deceased  at  the  time 
of  the  accident,  in  September,  1900,  was  employed  by  the  defend- 
ant company  (a  corporation  owning  and  operating  electric  lights 
in  Bristol,  Va.,  and  Bristol,  Tenn.)  to  trim  with  carbons  the  elec- 
tric lights  along  its  lines,  and  to  replace  and  adjust  carbons  and 
keep  the  lights  in  proper  condition.  That  at  Anderson  Park,  Bris- 
tol, Tenn.,  Bowers,  while  attempting  to  reach  a  point  on  a  pole 
supporting  a  lamp,  "  came  in  contact  with  electricity  leaking  or 
escaping  from  the  lamp,  fixture,  frame,  and  appliances,  and  wire 
supplying  the  lamp  with  electricity,  by  reason  of  which  he  was 
shocked  and  thrown  from  the  pole,''  receiving  injuries  which 
caused  his  death. 

That  the  defects  complained  of  were  known  to  the  company, 
but  were  unknown  to  Bowers. 

The  company  pleaded  "  Not  guilty,"  and,  after  the  testimony 
was  closed,  demurred  to  the  evidence.  Thereupon  the  jury  re- 
turned a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  the  demurrer  to  evidence,  and  assessed  her  damages  at 
$3,500.  The  court  sustained  the  demurrer  and  rendered  judg- 
ment for  the  defndant,  and  the  ease  is  here  upon  writ  of  error  to 
that  judgment. 

The  accident  occurred  and  Bowers  died  in  Tennessee. 

It  appears  that  he,  in  company  with  his  wife  and  children,  was 
on  his  way  to  church  on  Sunday  night,  when  he  discovered  that 
the  arc  light  in  question  was  not  burning.  Leaving  his  family  at 
n  street  corner  near  by,  he  went  to  the  park  to  start  the  light    He 
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was  soon  afterward  found  lying  on  the  ground  at  the  foot  of  the 
pole  in  an  injured  condition^  and  stated  that  he  had  received  a 
shock  which  caused  him  to  fall.  He  was  carried  to  his  home^  and 
only  survived  some  two  hours.  It  is  matter  of  conjecture  as  to 
just  how  the  shock  was  occasioned.  The  evidence  disclosed  the 
fact  that  the  insulation  on  one  of  the  wires  carrying  the  current 
of  electricity  to  the  lamp  was  worn  off  where  it  entered  the  left 
hood  pole ;  and  the  forefinger  and  second  finger  on  the  right  hand 
of  deceased  were  hadly  burned, —  the  second  finger  on  the  inside, 
next  to  the  forefinger. 

In  the  argument  much  stress  was  laid  on  the  fact  that  the  pole 
was  in  a  leaning  position,  but  that  circumstance  was  not  made  a 
ground  of  complaint  in  the  declaration,  nor  was  it  proved  to  what 
extent,  if  any,  it  contributed  to  the  accident.  The  burden  rested 
upon  the  plaintiff  to  prove  by  affirmative  evidence  that  the  com- 
pany was  negligent,  and  that  its  negligence  was  the  proximate 
cause  of  the  injury  complained  of.  Railway  Co.  v.  Sparrow's 
Adm'r,  98  Va.  640,  37  S.  E.  302 ;  Railroad  Co.  v.  Cromer's  Adm'r, 
99  Va.  763,  40  S.  E.  54. 

Conceding  that  it  may  have  been  negligent  in  failing  to  properly 
insulate  its  wire,  it  nevertheless  plainly  appears  that  that  omission 
could  not  have  been  the  primary  cause  of  the  accident  The  evi- 
dence shows  that  contact  with  the  wire  at  the  hood  pole,  where 
the  insulation  was  worn  off,  would  not  of  itself  have  produced 
shock,  but  in  order  to  bring  about  that  result  there  must  also  have 
been  connection  with  the  carbon  of  the  lamp,  thereby  shunting 
the  electrical  current  from  its  true  course  and  causing  it  to  make 
a  short  circuit  through  the  body  of  deceased. 

It  is  not  pretended  that  the  insulation  was  defective,  except 
at  the  one  point.  It  must  follow,  therefore,  that  the  other  point 
of  contact,  necessary  to  form  a  circuit,  was  the  carbon  of  the  lamp. 

When  the  carbon  electrodes  are  in  contact  the  current  is  con- 
.  tinuous,  and  in  order  to  produce  light  they  must  be  slightly  sep- 
arated. The  theory  of  the  arc  light  is  that,  by  separating  the  car- 
bon electrodes,  some  of  the  carbon,  or  the  volatile  constituents  not 
expelled  by  previous  baking,  become  volatilized,  and  the  inter- 
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rupted  electrical  current  passes  from  the  one  to  the  other  in  the 
form  of  a  curved  flame  or  arc.  Intense  heat  is  generated  bj  the 
current  encountering  an  opposing  electromotive  force  at  the  arc, 
and  energy  is  transformed  into  heat.  At  the  same  time  a  brilliant 
light  is  emitted  by  the  white-hot  carbon  electrodes. 

It  appears  that  the  customary,  proper,  and  safe  way  to  adjust 
the  carbons  is  to  separate  them  with  a  dry  stick, —  a  nonconductor, 
—  a  usage  well  known  to  the  deceased,  who  had  been  engaged  in 
that  business  for  nine  years. 

So  that  the  necessary  inference  from  conceded  facts  is  that  the 
cause  of  accident  was  the  failure  of  Bowers  to  take  this  obvious 
precaution  for  his  own  safety,  coupled  with  the  defective  insula- 
tion of  the  wire  at  the  hood  pole. 

In  that  aspect  of  the  case,  it  appears  that  the  contributory  negli- 
gence of  deceased  was  the  proximate  cause  of  the  injury ;  and  in 
such  case,  upon  familiar  and  well-settled  principles,  there  can 
be  no  recovery. 

But  there  is  another  view  of  the  case  equally  fatal  to  plaintiffs 
pretensions.  The  evidence  showed  that  deceased,  in  addition  to 
trimming  lamps  and  doing  inside  wiring,  was  line  inspector,  and 
thereby  charged  with  the  duty  of  keeping  the  company  appraised 
of  the  condition  of  the  wires,  poles,  and  lamps.  It  was  throu^ 
him  alone  that  the  company  could  have  known  of  the  defective 
insulation  of  the  wire  in  question.  It  is  insisted  that  there  was 
a  conflict  of  evidence  on  that  point,  and,  under  the  rules  appli- 
cable to  demurrers  to  evidence,  the  doubt  must  be  resolved  in  favor 
of  the  demurree.  A  careful  consideration  of  the  testimony  shows 
that  there  was  no  such  conflict.  Mrs.  Bowers,  Mrs.  Sullivan,  and 
the  witness  Smith,  in  answer  to  a  general  question  as  to  what  were 
deceased's  duties,  replied  that  he  trimmed  lamps  and  did  inside 
wiring.  But  it  is  apparent  that  they  did  not  undertake  to  give  a 
comprehensive  statement  of  all  his  duties.  For,  in  answer  to  an- 
other question,  Mrs.  Bowers  conceded  that  it  was  his  duty,  in  ad- 
dition to  what  had  been  enumerated,  to  perform  the  service  in 
which  he  was  engaged  when  the  accident  that  caused  his  death 
befell  him;  and  Smith  admitted  that  he  did  not  know  what  his 
duties  were. 
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On  the  other  hand^  Gannon^  the  general  manager  of  the  com- 
pany, testified  that,  at  the  time  of  the  accident,  Bowers  was  em- 
ployed in  the  capacity  of  lineman,  lamp  trimmer,  and  line  in- 
spector; that  he  had  been  engaged  in  the  two  former  capacities, 
as  witnesses  for  the  plaintiff  declared,  but  left  the  service  of  the 
company,  and,  after  an  absence  of  about  two  months,  in  the  latter 
part  of  August  or  the  first  of  September,  returned,  and  was  em- 
ployed by  him  as  lamp  trimmer,  lineman  and  inspector;  that  by 
the  former  contract  he  was  paid  $20  per  month  for  trimming 
lamps,  and  10  cents  an  hour  for  extra  work  and  repairing,  while 
under  the  latter  he  received  a  fixed  salary  of  $40  per  month.  TKe 
business  of  a  lamp  trimmer  is  to  replace  burned  carbons,  and  this 
is  done  in  the  daytime,  when  the  current  is  off,  and  when,  of 
course,  there  is  no  danger.  As  line  inspector,  deceased  had  entire 
charge  of  the  line,  and  it  was  his  duty  to  inspect  the  line,  and, 
if  out  of  order,  to  repair  it,  if  he  could ;  otherwise  to  report  the 
defect  to  the  company. 

The  company  had  no  way  to  inspect  its  lines  and  lamps,  and 
no  means  of  ascertaining  their  condition,  except  through  its  agent, 
and  no  report  was  made  of  this  defect. 

Ferguson  testified  that  Bowers  repeatedly  told  him  that  it  waa 
his  duty  to  trim  the  lamps  and  inspect  the  line.  And  Wiley,  who 
succeeded  him,  said  that  that  was  his  business. 

No  attempt  was  made  by  the  plaintiff  to  contradict  the  state- 
ments of  the  company's  witnesses  as  to  the  duties  of  Bowers  under 
the  second  contract.  Under  these  circumstances,  it  would  be,  in- 
deed, an  unreasonable  and  narrow  view  of  the  subject  to  hold  that 
the  general  statements  of  plaintiff's  witnesses  as  to  the  duties  of 
deceased  were  in  conflict  with  those  of  the  company,  who  gave 
in  detail  the  precise  stipulation  of  the  second  contract.  Especi- 
ally is  that  true  in  the  light  of  ihe  evidence  on  both  sides  that  by 
the  original  contract  the  duties  of  deceased  were  those  of  lamp 
trimmer  and  inner  lineman,  and  the  additional  duty  to  inspect 
was  imposed  by  the  second  contract,  when  his  wages  were  in- 
creased in  consequence  from  $20  per  month,  and  10  cents  per  hour 
for  extra  work,  to  $40  per  month. 
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The  witnesses  of  the  company  did  not  deny  the  eorreetneas  of 
plaintiiTs  version  of  the  terms  of  the  first  contract^  but  affirmed 
that  there  was  a  second  contract  by  which  those  duties  were  in- 
creased. The  plaintiff  heard  their  testimony,  and  did  not  con- 
tradict it.  The  testimony  on  behalf  of  the  company  was  in  the 
nature  of  a  confession  and  avoidance,  and  the  matter  of  aviod- 
ance  was  not  controverted.  A  conflict  of  evidence  cannot  be 
reasonably  and  fairly  predicated  of  such  conditions. 

In  many  of  the  states  of  the  Union  —  possibly  in  all  except 
Virginia  and  West  Virginia  —  the  demurrer  waivee  all  his 
evidence.  But  the  rule  is  otherwise  in  this  jurisdiction,  and,  as 
is  well  understood,  the  demurrant  is  entitled  to  the  benefit  of  all 
his  unimpeached  evidence  not  in  conflict  with  his  adversary's,  and 
to  all  inferences  that  necessarily  flow  therefrom. 

The  fact  that  deceased  was  line  inspector  having  been  estab- 
lished, it  follows  that  any  injury  arising  from  defective  insulation 
of  wires  which  it  was  his  duty  to  inspect  was  a  risk  incident  to 
the  employment  which  he  assumed,  and  cannot  be  made  the  ground 
of  an  action  for  damages. 

Still  another  question  was  raised  and  discussed, —  one  of  more 
than  ordinary  interest. 

As  remarked,  the  declaration  averred  and  the  evidence  showed 
that  the  alleged  cause  of  action  arose  in  the  State  of  Tennessee. 
At  common  law  the  maxim,  ^^Actio  personalis  mariiur  eum 
persona/*  prevails,  and  it  is  insisted  that  it  was  incumbent  npcm 
the  plaintiff  to  all^e  and  prove  her  right  to  maintain  this  action 
under  some  statute  of  Tennessee. 

That  this  court  will  take  judicial  notice  of  the  fact  that  the 
territory  of  which  Tennessee  is  composed  constituted  a  part  of 
the  original  English  colonies  of  America,  and,  in  the  absence  of 
evidence  to  the  contrary,  will  presume  that  the  common  law  ob- 
tains there.  Nelson  v.  Railroad  Co.,  88  Va.  976,  14  S.  K  838, 
15  L.  R.  A.  583 ;  Stewart  v.  Conrad's  Adm'r  (Va.),  40  S.  K  624. 

Inasmuch,  however,  as  the  views  already  taken  of  the  case  are 
conclusive  of  it,  a  decision  of  that  question  is  unnecessary. 

The  judgment  of  the  trial  court  in  sustaining  the  demurrer  to 
the  evidence  was  plainly  right,  and  must  be  aflSrmed. 
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Kklloo  v.  Denver  Cons.  Teamway  Co. 

Colorado;  Court  of  Appeals. 

1.  INJTTBT  TO  LINEMAN  BY  FALL  OF  DEFECTIVE  POLE. — ^The  plaintiff  was  em- 

ployed by  the  defendant  as  a  lineman  and  was  injured  by  the  breaking 
and  falling  of  a  pole  upon  which  he  was  working.  The  foreman  under 
whose  direction  he  was  working  assured  the  plaintiff  that  the  pole  had 
been  tested  on  the  day  before  and  that  it  was  perfectly  sound.  The 
defendant  company  had  supplied  pikepoles  and  grabhooks  and  other  ap- 
pliances for  strengthening  and  bracing  poles  upon  which  linemen  were 
at  work.  The  plaintiff  made  no  examination  to  determine  whether  the 
pole  was  safe  or  unsafe  and  did  nothing  to  test  it  before  climbing  it, 
except  to  place  his  hand  upon  it  and  push  it.  It  was  held  that  since  the 
defendant  had  furnished  the  plaintiff  with  proper  machinery  and  appli- 
ances for  the  bracing  and  securing  of  poles,  it  could  not  be  charged  with 
negligence  or  lack  of  reasonable  care  in  this  regard. 

2.  Assumption  of  risks. — ^The  plaintiff  had  worked  upon  poles  in  the  con- 

struction and  repair  of  electric  lines  for  many  years.  He  knew  that  it 
was  his  duty  to  climb  poles  which  had  been  set  in  the  ground  for  an 
uncertain  length  of  time,  and  that  his  climbing  such  poles  and  taking 
down  and  putting  up  wires  would  add  a  strain  much  greater  than  the 
pole  would  be  exposed  to  in  sustaining  the  wires  when  they  were  all  in 
proper  position.  The  risk  of  falling  on  account  of  the  weakness  of  old 
poles  is,  therefore,  a  risk  of  the  business  which  the  plaintiff  assumed  by 
his  contract  to  work  as  a  lineman  for  the  defendant.  As  between  the 
plaintiff  and  defendant,  the  defendant  was  under  no  obligation  to  inspect 
the  poles  to  see  whether  they  were  safe  or  unsafe. 

Appeal  by  plaintiff  from  judgment  for  defendant.  Decided 
May  11,  1903 ;  reported  1  St.  Ry.  Rep.  27,  72  Pac.  609. 

8.  L.  Carpenter  and  John  T.  Battom,  for  appellant 

A.  M.  Stevenson  and  Charles  J.  Hughes,  for  appellee. 

Opinion  by  Maxwell^  J. : 

This  was  an  action  by  the  plaintiff  to  recover  damages  for  thd 
alleged  negligence  of  the  defendant's  predecessor,  the  Denver  Con- 
solidated Tramway  Company,  which  corporation,  by  a  consolida- 
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tion  with  another  corporation,  became  the  defendant  herein.  Trial 
to  a  jury.  At  the  close  of  plaintiff's  evidence  defendant's  motion 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant  was 
granted.  Judgment  was  rendered  in  favor  of  defendant  on  the 
verdict,  and  plaintiff  appeals. 

Plaintiff  was  employed  by  defendant  as  a  lineman,  and  was 
injured  by  the  breaking  and  falling  of  a  pole  upon  which  he  was 
working.  Plaintiff  testified  that  at  the  time  of  the  accident  he 
was  twenty-seven  years  old,  had  been  working  as  a  lineman  for 
the  company  for  about  three  months,  and  had  been  engaged  in  the 
business  of  lineman  and  electric  work  for  about  eight  years.  On 
the  day  when  the  accident  occurred  he  was  working,  with  two 
other  employees  of  the  company,  resetting  poles,  changing  wir^, 
and  placing  back  guys;  that  immediately  preceding  the  accident 
he  had  ascended  a  pole  and  removed  a  wire  therefrom;  that  this 
pole  had  been  braced  with  two  pike  poles,  as  Parker,  who  seemed 
to  be  in  charge  of  the  work,  said  it  was  rotten ;  that  he  was  then 
ordered  by  Parker  to  splice  the  wire  just  removed  from  the  pole, 
and  place  it  on  the  pole  which  subsequently  broke.  Plaintiff  asked 
Parker  if  he  intended  to  guy  this  pole,  as  there  would  be  an  added 
strain  placed  upon  the  pole.  Parker  replied  that  the  pole  had 
been  tested  the  day  before  by  digging  down  and  testing  it  with 
a  bar,  and  that  it  was  perfectly  sound.  Plaintiff  ascended  the 
pole,  which  stood  twenty-five  or  thirty  feet  above  the  ground,  put 
the  wire  in  position,  put  on  a  small  block  and  tackle,  and  com- 
menced to  pull  up  the  slack,  when  the  pole  broke,  and  carried 
plaintiff  with-  it  to  the  ground,  seriously  injuring  him  by  the  fall, 
and  by  bringing  him  in  contact  with  live  electric  wires.  Plaintiff 
further  testified  that  he  was  hired  by  a  Mr.  Matthews;  that 
Parker  was  the  foreman,  and  worked  ynth  the  lineman ;  that  'there 
were  pikepoles,  grabhooks,  and  other  appliances  for  strengthening 
and  bracing  poles  on  the  repair  car  at  or  near  the  place  where  the 
accident  occurred;  that  the  pole  which  broke  was  ten  or  twelve 
inches  large  at  the  top,  and  larger  at  the  bottom;  that  it  broke 
at  the  surface  of  the  ground ;  that  before  he  ascended  the  pole  he 
made  no  examination  whatever  to  determine  whether  the  pole  was 
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safe  or  unsafe ;  that  he  did  not  know  how  old  the  pole  was ;  that 
it  appeared  to  be  like  the  other  pole  which  was  braced  with  pike- 
poles  ;  that  in  the  performance  of  his  duties  he  frequently  had  to 
climb  poles,  reset  poles  and  wires,  and  remove  decayed  poles. 
Elliott,  a  witness  for  plaintiff,  testified  to  substantially  the  same 
facts ;  that  he  made  no  examination  of  the  pole ;  that  dry  rot  at 
the  surface  of  the  ground  caused  it  to  break;  that  plaintiff  did 
nothing  to  test  the  pole  before  climbing  it,  except  to  place  his 
hand  upon  it  and  push  it.  Two  witnesses  testified  as  to  the  nature, 
character,  and  extent  of  the  plaintiff's  injuries.  The  foregoing 
is  a  fair  sunamary  of  the  evidence  in  the  case. 

In  Floyd  v.  Colorado  Fuel  &  Iron  Co.,  70  Pac.  452,  this  court 
has  said: 

"Now,  when,  for  the  purpose  of  the  work  required  of  his  employees,  the 
master  has  provided  upon  the  premises,  and  within  their  reach,  suitable  im- 
plements and  appliances  in  suitable  condition,  he  has,  in  such  regard,  dis- 
charged his  full  duty  toward  them ;  and  he  is  not  responsible  for  their  neglect 
to  employ  the  instruments  he  has  provided.  Having  those  instrimients  at 
hand,  they  take  their  own  chances  upon  the  consequences  of  failing  to  use 
them  "—citing  a  number  of  cases. 

In  other  words,  if  the  master  has  discharged  his  duty  in  furnish- 
ing the  servant  with  proper  machinery  and  appliances  for  the  per- 
formance of  the  work  required,  it  is  no  part  of  his  duty  to  see  to  it 
that  the  servant  makes  use  of  such  machinery  and  appliances  so 
furnished.  The  evide^ce  in  this  case  shows  that  there  were  on  the 
repair  car,  which  was  at  or  near  the  place  where  the  accident  oc- 
curred and  within  reach  of  plaintiff,  grabhooks,  pikepoles,  and  other 
appliances  for  bracing  and  securing  poles.  The  evidence 
also  shows  that  just  before  the  accident  occurred  a  pole 
which  plaintiff  had  ascended  had  been  secured  by  means 
of  these  appliances.  So  that  it  seems  clear  that  under  the 
authorities  above  cited  there  was  no  such  negligence  or  lack  of 
reasonable  care  upon  the  part  of  the  defendant  in  furnishing 
proper  machinery  and  appliances  for  the  performance  of  the 
work  as  would  make  defendant  liable  in  this  case.  Nor  can  it  be 
said  that  under  the  facts  in  this  case  the  master  was  required  to 
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provide  the  aervant  vtitii  a  safe  place  in  which  to  perform  the 
work ;  for,  where  a  servant  is  employed  to  pot  a  thing  or  place  in 
a  safe  and  suitable  condition  for  use,  it  would  be  obviously  no- 
reasonable  and  incoDsisteot  to  require  the  master  to  have  sncji 
place  or  thing  in  a  safe  condition  and  good  repair  for  the  purpose 
of  such  employment 

The  controlling  question  in  this  case  is  whether  the  defendant 
owed  to  the  plaintiff,  whose  business  it  was  to  work  upon  poles 
along  the  line  as  occasion  might  require,  the  dut7  to  inspect  its 
poles,  and  inform  the  plaintiff  whether  or  not  any  of  them  were 
BO  decayed  as  to  be  unsafe  to  work  upon.  The  plaintiff  had 
worked  upon  poles  in  the  construction  and  repair  of  electric  lin^ 
many  years.  When  he  engaged  to  work  for  the  defaidant,  he 
must  have  known  that  it  would  be  his  duty  to  go  upon  poles  that 
had  been  set  in  the  ground  for  an  uncertain  length  of  time.  He 
must  have  known  that  such  poles  would  decay,  and  become  unsafe 
for  him  to  work  upon.  He  must  have  known  that  the  work  of 
climbing  poles  and  taking  down  and  putting  up  wires  would  often 
put  a  strain  upon  a  pole  much  greater  than  it  would  be  exposed 
to  in  sustaining  the  wires  when  they  were  all  in  proper  position. 
It  must  be  conceded  that  in  this  case  negligence  was  not  established 
by  mere  proof  of  an  accident.  The  burden  was  upon  plaintif 
to  show  that  the  defendant's  neglect  of  some  duty  caused  4e 
accident.  We  are  of  opinion  that  the  risk  of  falling  on  aeconnt 
of  the  weakness  of  old  poles  was  a  risk  of  the  business,  whidi 
the  plaintiff  assumed  by  his  contract  to  work  as  a  lineman  for  tbe 
defendant;  that,  as  between  the  plaintiff  and  the  defendant,  the 
defendant  was  under  no  obligation  to  inspect  the  poles  to  see 
whether  they  were  decayed  and  unsafe,  and  there  was,  threfore. 
no  evidence  of  negligence  on  the  part  of  the  defendant.  Mclsaac 
V.  Northampton  Electric  Co.,  172  Mass.  89,  51  N.  E.  524,  70  Am 
St.  Rep.  244. 

For  the  reasons  above  stated,  the  judgment  of  the  court  bebw 
should  be  affirmed. 
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Injury  by  fall  of  defective  poles* — See,  alao,  the  following  cases: 
Tarmer  v.  N.  Y.,  N.  H.  d  H.  R.  Co.,  8  Am.  Electl.  Cas.  762,  180  Mass.  572,  62 
K.  £.  993;  Orr  v.  Southern  BeU  T.  d  T.  Co.,  8  Am.  Electl.  Cas.  777,  130  IT. 
C.  627,  41  S.  E.  880;  8iae  v.  Consolidated  Lighting  Co.,  8  Am.  Electl.  Cas. 
787,  73  Vt.  35,  50  Atl.  554.  An  electric  company  will  not  be  held  liable  for 
injuries  resulting  to  a  lineman  hj  the  fall  of  a  defective  pole,  where  the  defect 
could  not  have  been  disclosed  to  the  employer  after  the  most  careful  scrutiny. 
Esaew  County  Elec.  Co.  v.  Kelly,  5  Am.  Electl.  Cas.  360,  57  N.  J.  L.  100,  29  Atl. 
427.  But  in  the  case  of  Bland  v.  Hhreveport  Belt  Ry,  Co.,  48  La.  Ann.  257, 
20  So.  284,  in  which  a  lin^nan  was  taking  down  a  guy  wire  from  a  pole  which 
had  been  insecurely  planted,  was  killed  by  the  fall  of  the  pole  upon  him,  and 
it  appeared  that  while  the  defect  of  construction  was  concealed,  the  officers 
of  the  presiding  board  of  management  of  the  company  had  been  notified  of 
the  defect;  it  was  held  that  the  company  could  not  excuse  itself  on  the  plea 
of  want  of  notice;  that  the  lineman  did  not  voluntarily  place  himself  in  a 
dangerous  position,  and  was  bound  to  know  only  patent  defects;  and  that 
the  master  did  not  perform  its  duty  of  furnishing  suitable  appliances. 

In  respect  to  the  reliance  which  a  lineman  in  the  performance  of  his  duties 
may  place  upon  the  soundness  of  poles,  the  following  statement  was  made  by  the 
court  in  the  case  of  MoOorty  v.  Southern  Neac  England  Telephone  Co.,  69 
Conn.  635,  38  Atl.  359 :  "  It  cannot  be  laid  down  as  a  proposition  of  law 
that  the  lineman  of  telegraph  and  telephone  companies  have  a  right  to  rely 
upon  the  soundness  and  safety  of  the  poles  upon  which  they  are  working, 
and  that  it  is  the  duty  of  such  companies  to  inspect  and  test  poles,  and  sup- 
port such  as  are  insecure  before  permitting  their  linemen  to  climb  them. 
Whether  it  is  incumbent  upon  the  master  or  servant  to  perform  such  a  duty  is 
usually  a  question  of  fact,  dependent  upon  the  terms  of  the  contract  of 
employment,  the  servant's  knowledge  of  the  hazards  of  the  work  in  which  he 
is  engaged,  his  ability  and  opportunity  to  discover  the  dangers  to  which  he 
is  exposed,  and  to  avoid  them,  and  upon  other  circumstances.  Employers 
have  a  right  to  decide  how  their  work  shall  be  performed,  and  may  employ 
men  to  work  with  dangerous  implements  and  in  unsafe  places  without  in- 
curring liability  for  injuries  sustained  by  workmen  who  know  or  ought  to 
know  the  hazards  of  the  service  which  they  have  chosen  to  enter." 

No  positive  rule  can  be  laid  down  defining  the  duty  of  the  company, 
in  all  such  cases,  nor  the  extent  of  the  risk  which  a  lineman  may  be  held  to 
assume.  The  question  of  the  liability  of  electrical  companies  for  injuries  to 
linemen  must  depend  upon  the  circumstances  of  each  particular  case,  bearing 
in  mind  the  rule  that  it  is  the  duty  of  the  company  to  exercise  reasonable 
care  in  the  erection  and  maintenance  of  its  poles,  and  that  a  servant  in  en- 
tering upon  an  employment  assumes  the  usual,  ordinary  and  obvious  risks  in- 
cident thereto;  the  degree  of  care  required  of  the  company  and  the  extent 
of  the  risk  assumed  by  the  linemen  are  to  be  measured  and  determined  in 
each  case  by  the  terms  of  the  employment,  the  rules  of  the  company  as  to  the 
duties  of  linemen,  or  the  custom  of  the  company  as  to  inspection  cf  poles,  or 

VOL.  VIII— 48 


754  Amebican  Electbigal  Cases.  [vol.  8 


Kellog  V.  Denver  Ck)iia.  Tramway  Co. 


other  special  circumBtances  affecting  the  duties  and  obligations  of  one  or 
both  parties.    Joyce  on  Electric  Law,  sec.  657. 

Inspeotion  of  poles  by  liaemeB. — In  the  exercise  of  reasonable  care 
by  an  electric  company  to  protect  its  employees,  the  company  is  not  required 
by  the  law  governing  the  relation  of  master  and  servant  to  inspect  the  poles 
upon  which  its  wires  are  suspended  for  the  purpose  of  ascertaining  whether 
or  not  they  are  in  such  condition  aft  to  render  it  safe  for  linemen  in  their 
employ  to  climb  upon  them.  Dixon  v.  W,  U.  Tel,  Co.,  6  Am.  Electl.  Cas.  370, 
71  Fed.  143.  In  this  case  the  plaintiff  was  injured  while  assisting  in  the 
erection  of  a  telegraph  pole,  an  occasion  having  arisen  for  the  casual  use 
of  a  telephone  pole  belonging  to  another  company  to  remove  an  obstructing 
wire.  It  was  held  that  it  was  no  breach  of  the  master's  duty  to  direct  an 
employee  to  climb  the  telephone  pole  without  previous  inspection  of  it  having 
been  made;  the  risk  is  incidental  to  the  service  and  is  assumed  by  the  tm- 
ployee.  See,  also,  Flood  v.  W.  V.  Tel.  Co.,  4  Am.  Electl.  Cas.  402,  131  N.  Y. 
603;  Cumberland  Telephone  Co.  v.  Loomis,  87  Tenn.  504,  11  S.  W.  356; 
Juniw  V.  Mo.  Elec.  L.  d  P.  Co.,  5  Am.  Electl.  Cas.  369,  127  Mo.  79,  29  S.  W. 
988.  Where  it  is  a  rule  of  the  company  that  linemen  shall  inspect  and  test 
poles  upon  which  they  are  to  work,  the  company  cannot  be  held  liable  for  the 
fall  of  a  pole,  caused  by  a  defect  beneath  the  surface  of  the  ground.  McQorty 
V.  Southern  New  Engla/nd  Telephone  Co,,  69  Conn.  635,  38  Atl.  359;  Lahti 
V.  Fitchburg  d  L.  8t.  Ry.  Co.,  172  Mass.  147,  51  N.  E.  524;  Essex  County 
Elec.  Co.  V.  Kelly,  5  Am.  Electl.  Cas.  360,  57  N.  J.  L.  100,  29  Atl.  427.  In 
the  case  of  Mclsaao  v,  Northampton  Elec.  Co.,  172  Mass.  89,  51  N.  £.  524,  it 
was  held  that  irrespective  of  custom  due  care  requires  a  lineman  before  going 
upon  a  pole,  the  apparent  age  of  which  is  such  as  to  make  it  probable  that  it 
is  weak,  to  make  inspection  for  decay  just  below  the  surface  of  the  ground. 
In  this  case  the  court  said  in  its  opinion:  "All  the  evidence  tends  to  show 
that  in  the  ordinary  course  of  the  business  the  linemen,  who  were  often  ex- 
pected to  work  alone  without  supervision,  as  the  plaintiff  was  working  at  the 
time  of  the  accident,  would  examine  the  poles  for  themselves  so  far  as  they 
considered  it  necessary  to  do  so  for  their  safety.  They  easily  could  make 
any  necessary  tests  to  ascertain  the  condition  of  the  pole  as  to  soundness 
without  the  aid  of  special  inspectors,  and  from  their  knowledge  of  common 
affairs  could  judge  whether  the  pole  was  safe  to  go  upon."  But  in  the  case 
of  McOuire  v.  Bell  Telephone  Co^  7  Am.  Electl.  Cas.  769,  167  N.  Y.  208,  60  N. 
E.  433,  it  was  held  proper  to  refuse  a  charge  that  the  defendant  telephone 
company  owed  the  plaintiff  no  duty  to  inspect  where  it  appeared  from  the 
evidence  that  it  was  the  practice  of  the  defendant  and  of  similar  companies 
to  make  special  examination  of  poles,  not  by  its  linenirai,  but  by  inspectors 
employed  for  that  purpose. 
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Mabtland  Tblephonb  &  Teleobaph  Co.  v.  Clomait. 

Maryland;  Court  of  Appeals. 

1.  Defective  gboss-abms;  injury  to  lineman;  uABiLnT  fob  defect. — ^A 
lineman  employed  by  the  appellant  telephone  company  in  stringing  wires 
on  the  telephone  poles  of  the  company  was  injured  by  a  fall  from  a 
pole  caused  by  the  breaking  of  the  cross-arm  upon  which  he  was  sitting. 
It  appeared  that  the  cross-arm  was  defective  in  that  there  was  a  knot 
at  the  point  where  it  broke,  which  to  some  extent  affected  the  strength 
of  the  arm.  The  cross-arm  was  painted  and  the  knot  was  not  visible  by 
any  ordinary  inspection.  The  cross-arm  had  been  placed  upon  the  pole 
on  the  day  before  the  plaintiff  was  injured.  The  cross-arms  were  painted 
at  the  time  they  came  into  the  possession  of  the  defendant.  There  was 
nothing  to  indicate  that  there  was  any  negligence  on  the  part  of  the 
defendant  in  the  purchase,  selection  or  use  of  this  cross-arm,  or  that 
there  was  any  apparent  difference  in  its  construction  or  weight  from 
those  in  use  by  other  telephone  companies.  It  was  held  that  the  de- 
fendant wjis  not  liable  for  the  injury. 

Appeal  by  defendant  from  judgment  in  favor  of  plaintiff.  De- 
cided July  1,  1903 ;  reported  55  Atl.  681. 

Wm.  L.  Marbury  and  Osborne  I.  YeUott,  for  appellant 

Frank  I.  Duncan,  for  appellee. 

Opinion  by  Boyd^  J. : 

The  appellee  sued  the  appellant  for  injuries  sustained  by  him 
while  engaged  in  stringing  wires  on  the  telephone  poles  of  the 
company,  and  recovered  a  judgment  for  $3,000  damages.  He  had 
been  employed  in  similar  work  for  the  Chesapeake  &  Potomac 
Company  for  about  nine  months.  At  the  time  of  the  accident,  he 
and  another  employee,  named  Uhler,  were  stretching  ten  wires  on 
a  cross-arm  with  what  are  called  "jack  straps,"  there  being  five 
wires  on  each  side  of  the  pole.  The  cross-arm  was  made  of  wood, 
and  was  about  10  feet  long,  3  1-4  inches  wide,  and  4  inches  thick. 
There  were  ten  holes  bored  in  it,  about  a  foot  apart,  and  1  1-2 
inches  in  diamater,  in  whidi  wooden  pins  were  inserted  to  hold 
the  insulators  for  the  wires.     The  arm  w^s  fastened  to  the  pole 
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by  a  bolt,  was  supported  by  braces  on  either  side  of  the  pole,  and 
was  about  35  feet  from  the  ground.  At  the  time  of  the  accident 
the  appellee  was  sitting  on  the  cross-arm,  with  his  feet  resting  on 
the  lower  arm,  upon  which  wires  had  not  been  stretched.  He  was 
towards  the  outer  end  of  the  arm,  and  was  working  with  the  strap 
around  the  third  pin,  when  the  arm  broke,  throwing  him  down  and 
seriously  injuring  him.  The  appellee  stated  that  he  could  not  say 
exactly  at  what  point  the  arm  broke,  but  it  was  on  the  side  he  was 
sitting ;  and  one  of  his  witnesses  said  he  thought  it  was  at  the  fourdi 
pin  from  the  end,  and  another  that  it  was  at  the  third  or  fourth. 
The  defendant  offered  no  testimony.  There  are  eighteen  bills  of 
exception  in  the  record,  seventeen  of  which  present  the  rulings  of 
the  court  on  the  admissibility  of  testimony  offered,  and  the  last  em- 
braces the  prayers.  Two  prayers  were  offered  by  the  plaintiff, 
which  were  granted,  and  twenty  were  offered  by  the  defendant, 
twelve  of  which  were  rejected,  one  conceded^  and  the  remaining 
seven  granted.  Under  the  view  we  take  of  the  case,  it  will  not  be 
necessary  to  consider  all  of  the  exceptions. 

It  cannot  be  doubted  that  a  knot,  which  was  discovered  after  the 
accident,  in  the  cross-arm  at  a  point  where  one  of  the  holes  was 
bored,  was,  at  least  to  some  extent,  the  cause  of  the  accident ;  but 
the  responsibility  of  the  appellant  must  depend  upon  the  further 
question  whether  it  was  negligent  in  furnishing  the  cross-arm  with 
such  defect  in  it.  It  must  be  admitted  that  there  was  no  apparent 
defect  in  the  arm,  and  it  is  well  established  by  the  testimony  that 
the  knot  was  not  visible  by  any  ordinary  inspection.  The  plaintiff 
testified  that  he  did  not  notice  anything  about  it  that  indicated  it 
was  not  safe,  and  that  it  looked  very  similar  to  the  creosote  bars 
he  had  been  accustomed  to  while  working  for  the  Chesapeake  & 
Potomac  Company,  which  used  creosote  and  red-painted  white  pine 
arms.  The  former  he  said  weighed  from  75  to  100  pounds,  while 
the  latter  were  much  lighter.  The  arm  that  broke  had  been  put  on 
the  pole,  the  day  before  the  plaintiff  was  injured,  by  some  of  the 
other  employees.  He  said :  "  The  wires  in  question  were  thought 
to  have  been  permanently  deadened  before  he  went  up  the  pole. 
That  they  were  fastened  to  the  insulators,  but  it  was  found  that 
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they  werenotpuUed  hard  enough,  and  he  and  Uhler  went  up  to  take 
up  the  remaining  slack.  They  had  to  unfasten  them  and  redeaden 
them.  The  jack  straps  were  used  to  take  in  slack  which  could  not 
be  taken  in  by  hand  pull."  When  the  wires  are  spoken  of  as  be- 
ing ^'deadened/'  it  is  meant  that  they  did  not  go  beyond  that  pole, 
but  were  fastened  to  that  arm. 

In  determining  whether  the  appellant  is  responsible,  it  will  be 
well  to  first  ascertain  the  character  of  the  cross-arms  furnished  by 
it  to  its  employees,  the  opportunities  which  its  agents  had  to  be 
assured  that  they  were  safe,  what  they  actually  did  in  that  respect, 
and  the  use  the  appellee  was  making  of  this  particular  one  at  the 
time  of  the  accident  Charles  F.  Knox,  ^o  was  "gang  foreman" 
of  the  plaintiff  and  the  other  linemen  engaged  in  the  work,  testified 
he  was  sent  by  the  company  to  take  charge  of  this  construction  work 
at  Towson ;  that  'lie  went  to  the  company  and  asked  them  what 
material  he  was  to  use  in  the  work,  and  was  told  to  use  the  material 
then  on  the  ground,  the  cross-arm  which  broke  being  one  of  those 
already  in  the  work,  on  the  pole."  Joseph  S.  Caskey  said  he  was  at 
the  time  of  the  accident  'Tiead  assistant  to  Mr.  Holliday,  the  ma- 
terial boss,"  who,  the  record  shows,  was  reported  sick  the  day  be- 
fore Caskey  testified.  The  material  boss  had  full  charge  of  all  ma- 
terials, and  saw  that  the  men  received  bolts,  cross-arms,  screw- 
drivers, wrenches,  and  other  things  they  needed.  Caskey  testified 
that  the  cross-arm  which  broke  came  from  their  supplies — ^was  sent 
from  their  High  street  yard.  He  examined  it  after  the  accident, 
and  said  that  the  knot  was  not  visible  before  the  arm  was  broken — 
that  the  paint  obscured  it — and  in  answer  to  the  question  whether 
the  paint  or  creosote,  whichever  it  was,  was  on  when  it  came  into 
the  possession  of  the  company,  replied :  "It  was  on  it  when  it  came 
into  the  possession  of  the  company,  to  the  best  of  my  knowledge." 
The  question  being,  in  substance,  repeated,  he  said:  "I  saw  the 
arms  when  they  came  in  there.  They  were  painted,  to  the  best  of 
my  knowledge."  He  also  said :  "The  holes  came  also  in  them  when 
they  were  purchased."  Mr.  Knox  also  testified  that  the  knot  re- 
ferred to  weakened  the  seven-eighth  inch  strip  by  the  pin,  but  said 
it  was  not  the  mistake  of  the  man  who  bored  the  hole  next  to  the 
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knot,  as  all  ten  holes  were  bored  at  the  same  time  by  machinery ; 
that  the  knot  was  not  visible  to  the  plaintiff  when  he  went  up  on 
the  arm,  because  it  was  painted ;  that  it  could  have  been  seen  on  two 
sides  if  the  paint  had  been  removed ;  that  knots  in  wood  were  not  an 
uncommon  thing  sometimes.     He  further  testified  that  he  never 
knew  a  cross-arm  to  break  except  when  broken  by  storms.    In  an- 
swer to  the  question  how  this  arm  compared  in  size  and  quality 
with  the  ordinary  cross-arms  that  are  used  in  the  telephone  business 
for  the  construction  of  lines,  he  said :  '^In  size,  I  think  it  was  about 
the  regular  size.     I  didn't  notice  any  difference  in  them.     They 
were  light  in  weight ;  very  much  like  the  regular  old-style  red  arm ; 
about  the  same  weight."    He  also  testified  "that  the  arms  referred 
to  were  much  lighter  in  weight  than  the  creosote  arm,  but,  as  to 
quality,  a  good  red  arm  would  be  as  good  as  a  creosote  arm,  the  arms 
in  use  by  the  defendant  company  being  lighter  than  the  creosote 
arms,"  and  "that  all  cross-arms  were  bored  similar  to  those  used 
by  the  defendant  company,  though  some  had  small  iron  pins  in 
them,  but  such  were  not  generally  used."    It  is  true  that  he  said 
that  this  particular  arm  was  not,  in  his  opinion,  safe  for  the  pur- 
pose it  was  sent  there,  but  he  explained  that  by  saying  that  he 
thought  it  was  not  safe  by  reason  of  the  knot  being  where  the  hole 
was  bored,  which  weakened  it;  and  Caskey  spoke  of  the  wood  as 
inferior — called  it  a  "culling" — but  he  ascertained  that  from  his 
examination  of  the  arm  after  it  was  broken. 

It  must  be  remembered  that  all  the  testimony  offered  was  pro- 
duced by  the  plaintiff,  and  that  both  Knox  and  Caskey  were  in 
positions  to  know  the  facts;  and,  as  we  understand  the  record, 
neither  of  them  was  in  the  employ  of  the  defendant  when  they  testi- 
fied. They  certainly  showed  no  bias  in  favor  of  the  company.  In 
addition  to  what  we  have  already  referred  to,  it  is  shown  that  there 
were  other  cross-arms  at  hand,  and  that  the  lineman  could  get  them 
as  desired;  and  a  witness  (Archer)  said  "the  arms  used  by  the 
defendant  on  its  work  at  Towson  were  about  the  same  size  as  those 
used  by  the  Chesapeake  &  Potomac  Company."  There  is  nothing 
whatever  to  indicate  that  the  defendant  did  not  procure  its  cross- 
arms  as  other  companies  do,  and  it  cannot  be  said,  from  anything 
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we  have  found  in  the  record,  that  there  was  any  negligence  on  the 
part  of  the  defendant  in  the  purchase,  selection,  or  use  of  this  cross- 
arm,  or  that  there  was  any  apparent  difference  in  its  construction 
or  weight  from  those  in  use  by  other  telephone  companies.  As  we 
have  seen,  it  was  proven  by  the  plaintiff  that  the  knot  was  concealed 
by  reason  of  the  paint,  and  it  was  shown  that  it  is  customary  for 
such  companies  to  purchase  arms  already  painted,  and  with  the 
holes  already  bored.  It  would  hold  a  telephone  or  other  company 
using  such  arms  to  a  very  unreasonable  responsibility  to  say  that 
it  was  negligent  in  purchasing  arms  in  that  condition,  especially 
when  the  evidence  shows,  as  it  does  here,  that  it  is  so  unusual  for 
them  to  break,  excepting  as  the  result  of  storms,  and  it  is  probable 
that  age  and  use  tend  to  weaken  them  so  as  to  cause  them  to  break 
under  those  circumstances.  But  these  arms  were  not  only  handled 
at  the  yard,  but  the  men  putting  them  on  the  poles  had  an  oppor- 
tunity to  examine  them ;  and  those  who  string  the  wires  can,  to 
some  extent,  test  them  before  putting  their  weight  on  them.  In 
this  instance  it  is  shown  that  this  arm  was  fastened  to  the  pole  the 
day  before  the  accident,  and  wires  were  actually  stretched  on  it, 
and  it  did  not  then  break.  Nor  did  it  break  with  the  lineman, 
Uhler,  who  was  at  work  with  the  plaintiff  on  the  other  side  of  the 
pole.  There  would  seem,  therefore,  to  be  no  doubt  that  it  broke 
by  reason  of  the  knot  being  at  one  of  the  holes  and  the  great  strain 
it  was  subjected  to  by  the  weight  of  the  plaintiff  and  the  use  of  a 
jack  strap,  which  enabled  him  to  exert  so  much  more  power  than 
he  could  have  done  with  his  hands. 

Courts  naturally  and  properly  hesitate  to  withdraw  cases  from 
the  consideration  of  the  jury,  which  is  the  tribunal,  under  our  sys- 
tem to  pass  on  facts;  but  when  all  the  testimony  in  the  case  is 
offered  by  the  plaintiff,  and  it  establishes  facts  that  preclude  a  re- 
covery it  is  the  duty  of  the  court  to  so  instruct  the  jury,  when  re- 
quested, and  we  think  there  was  error  in  the  court  below  in  not 
doing  so  in  this  instance.  It  did  instruct  them  that,  if  they  found 
the  facts  in  the  twelfth  prayer,  the  plaintiff  could  not  recover ;  and, 
althou^  the  plaintiff  and  his  witnesses  proved  every  fact  therein 
submitted,  the  jury  found  for  the  plaintiff.    The  only  thing  there 
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mentioned  that  could  be  said  to  be  at  all  in  doubt,  under  the  evi- 
dence, was  whether  the  jury  believed  the  knot  was  the  immediate 
and  proximate  cause  of  the  injury.  If  they  found  in  the  negative, 
then,  unquestionably,  the  defendant  could  not  be  held  liable,  for 
there  was  nothing  else  to  base  the  claim  of  negligence  on ;  and,  if 
they  found  in  the  affirmative,  they  were  instructed  to  return  a  ver- 
dict for  the  defendant  We  refer  to  this  to  illustrate  the  danger  of 
a  jury  being  allowed  to  conjecture  or  speculate.  If  this  defendant 
is  to  be  held  liable,  then  it  must  be  because  some  one  of  its  agents 
did  not  detect  a  defect  which  all  the  testimony  of  the  plaintiff,  in- 
cluding his  own,  tends  to  show  could  not  be  detected  by  any  means 
that  are  shown  to  be  used  in  the  kind  of  work  the  defendant  is  en- 
gaged in.  If  there  be  any  test  which  might  and  ought  to  have  been 
used,  which  would  have  disclosed  the  defect,  the  plaintiff  should 
have  so  proved ;  but,  in  the  absence  of  such  proof,  the  jury  was  not 
at  liberty  to  assume  that  there  was,  and  to  speculate  on  the  subject. 
For  the  sake  of  humanity,  and  for  the  protection  of  those  who 
are  required  to  occupy  perilous  positions  in  order  to  gain  a  liveli- 
hood, and  have  no  means  for  the  protection  of  themselves,  employ- 
ers should  not  be  permitted  to  trifle  with  the  safety  of  their  em- 
ployees, or,  for  the  sake  of  dollars  and  cents,  withhold  from  them 
such  safeguards  as  can  be  reasonably  demanded  of  them ;  but  the 
law  does  not  exact  of  them  unreasonable  care  and  caution,  and  does 
not  make  them  insurers  of  their  employees'  safety.  As  was  said  in 
Wood  V.  Heiges,  83  Md.  267,  34  Atl.  872,  and  repeated  in  Sovih 
Baltimore  Carworks  v.  Schaeffer,  96  Md.  88,  53  Atl.  665 : 

"When  a  servant  engages  to  perform  certain  serriceB  for  a  compensation, 
it  is  implied  as  a  part  of  the  contract  that,  as  betweoi  himself  and  his  em- 
ployer, he  assumes  all  the  risks  incident  to  the  service.  And  these  risks  in- 
clude such  as  arise  from  the  hazardous  character  of  the  service,  and  from  the 
negligence  of  other  servants  in  the  same  employment,  even  though  they  may 
be  in  a  different  grade.  But  the  master  himself  is  boimd  to  use  ordinary 
(that  is,  due  and  reasonable)  care  and  diligence  to  provide  proper  materials 
and  appliances  to  do  the  work,  and  in  the  selection  and  employment  of  com- 
petent and  careful  fellow  servants." 
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In  the  latter  case,  in  which  an  employee  was  injured  by  a  knife 
flying  from  a  molding  machine,  which  was  alleged  to  have  been 
caused  by  defective  bolts,  we  said : 


"  It  ia  obvious,  therefore,  that  the  plaintiff  must  not  only  show  that  he  was 
injured  because  the  bolts  were  defective,  but  he  must  go  one  step  further,  and 
offer  evidence  legally  sufficient  to  show  that  the  defendant  did  not  use  rea- 
sonable care  in  procuring  proper  bolts  for  the  adjustment  of  the  knife." 

The  appellee  seeks  to  distinguish  this  from  8cJiaeffer*8  Case, 
because  in  the  latter  the  defendant  placed  witnesses  on  the  stand 
to  explain  the  breaking  of  the  bolts,  as  well  as  it  could,  while  in  this 
case  it  did  not  call  any  witnesses.  But  it  must  be  remembered  that 
the  plaintiff  himself  called  those  who  were  apparently  most  f  amil* 
iar  with  the  steps  taken  by  the  company,  excepting,  perhaps,  Mr. 
HoUiday,  who,  the  record  shows,  had  been. reported  sick.  In  addi- 
tion to  that,  the  plaintiff's  testimony  furnished  all  the  explanations 
that  we  have  any  right  to  infer  could  be  made,  and  established  such 
facts  as  negatived  the  probability  of  being  able  to  discover  such  a 
defect  as  caused  this  acident  by  any  inspection  that  could  be  reas- 
onably required.  When  a  plaintiff  proves  such  circumstances  as 
furnish  prima  facie  evidence  of  negligence  on  the  part  of  the  de- 
fendant, the  law  requires  him  to  explain  them ;  but,  when  the  plain- 
tiff himself  furnishes  that  explanation,  there  is  no  occasion  for  the 
defendant  doing  so.  This  plaintiff  not  only  attempted  to  show  that 
the  arm  broke  by  reason  of  this  defect  in  it,  but  established  beyond 
all  controversy  that  the  defect  was  not  visible,  and  that  such  was 
the  case  when  the  defendant  purchased  the  arm.  If  it  was  possible 
to  discover  the  defect  by  some  customary  method  of  inspection  that 
was  not  used,  then  the  plaintiff  should  have  established  that  fact. 
As  was  said  in  Schaeffer's  Case: 

"  It  was  the  duty  of  the  plaintiff,  if  he  relied  on  failure  to  inspect,  to  have 
offered  some  testimony  which  would  have  justified  the  jury  in  finding  that  the 
defect  causing  the  injury  was  one  which  could  have  been  discovered  by  the 
usual  and  ordinary  methods  of  inspection,  commonly  adopted  by  those  in  the 
same  kind  of  business  which  was  conducted  by  the  defendant." 

So,  without  discussing  the  alleged  contributory  negligence  on  the 
part  of  the  plaintiff,  and  other  questions  presented  by  the  record, 
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we  are  of  the  opinion  that  the  case  should  have  been  withdrawn 
from  the  jury  because  the  plaintiff  failed  to  establish  any  legally 
sufficient  evidence  of  negligence  on  the  part  of  the  defendant ;  and, 
as  the  plaintiff  cannot  recover^  it  would  be  useless  to  remand  the 
case.  Judgment  reversed,  without  awarding  a  new  trial ;  the  costs 
to  be  paid  by  the  appellee. 


TAimsB  V.  New  Yobk,  New  Havew  &  Habtfobd  R.  Co. 

Maasachuaetts ;  Supreme  Judicial  Court, 

1.  INJUBT  TO  LINEMAN  BT  FALL  OF  POLE;  ASSUICPTION  OF  BISK. — ^The  plaint- 
iff was  a  lineman  employed  by  the  defendant  in  changing  the  telegraph 
wires  from  old  poles  to  new.  In  the  course  of  his  employment  he  had 
climbed  a  pole  and  thrown  off  the  wires.  They  fell  across  a  guy  wire 
connecting  the  pole  with  a  fence.  When  directed  by  the  overseer  ib 
charge  of  the  work,  he  cut  the  guy  wire  and  thereupon  the  pole  fell  and 
the  plaintiff  was  injured.  It  was  assumed  that  the  overseer  in  charge  of 
the  work  was  a  superintendent  within  the  meaning  of  the  Employers' 
Liability  Act  under  which  the  action  was  brought.  It  appeared  that 
the  plaintiff  knew  the  tendency  of  poles  which  had  been  set  for  a  long 
time  to  rot  beneath  the  surface  of  the  ground,  and  had  knowledge  of  the 
methods  used  in  testing  poles  before  climbing  them.  No  such  test  wu 
made  by  him  or  by  the  overseer.  It  did  not  appear  that  he  relied  upon 
any  such  inspection  by  the  overseer.  It  was  held  that  the  risk  of  the 
employment  was  assumed  by  the  plaintiff  and  that  under  the  circum- 
stances of  the  case  the  direction  by  the  overseer  to  cut  the  wire  did  not 
carry  with  it  an  assurance  of  safety. 

Exceptions  brought  by  defendant  from  a  verdict  for  the  plain- 
tiff. Decided  February  28,  1902;  reported  180  Mass.  672,  63 
N.  E.  093. 

Daggett  &  Young,  for  plaintiff. 
Chas,  F.  Choate,  Jr.,  for  defendant 
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Opinion  by  Babkeb^  J. : 

The  plaintiff  was  one  of  four  men,  who,  at  the  time  of  the  acci- 
dent, were  at  work  for  the  defendant  transferring  wires  from  an 
old  set  of  poles  in  the  railroad  yard  at  North  Abington  to  a  set 
of  new  poles,  which  had  been  put  up  for  the  purpose  of  carrying 
the  same  wires.     The  reason  for  setting  the  new  poles  and  trans- 
ferring the  wires  to  them  was  that  the  old  poles  were  of  no  more 
use  because  they  were  old,  and  this  the  plaintiff  knew.    His  part  of 
the  work  was  to  climb  the  poles,  change  the  cross-arms  from  the 
old  poles  to  the  new,  throw  the  wires  from  the  old  pole  and  leave 
them  hanging,  and  then  walk  to  the  new  pole,  put  the  wires  on  his 
shoulder,  take  them  up  the  nei^  pole,  and  put  them  in  their  places 
on  the  cross-arm.    The  new  poles  were  at  different  distances  from 
the  old  ones, —  from  four  to  ten  feet  or  more, —  and  not  so  near 
that  the  wires  could  be  thrown  from  the  old  pole  to  the  new.  There 
were  both  telephone  and  signal  wires  on  the  poles.     One  of  the 
four  men  was  at  work  upon  ground  wires  connecting  the  rails  to 
the  poles,  and  this  man  was  some  200  yards  away  from  the  plain- 
tiff.    Another  was  upon  the  ground  near  the  pole  on  which  the 
plaintiff  was  at  work,  and  was  expected  to  attach  to  a  rope  any- 
thing which  the  plaintiff  might  want  so  that  the  latter  could  haul 
it  up.     The  fourth  man  acted  as  an  overseer  of  the  work  of  the 
others,  going  back  and  forth  between  the  places  where  they  were 
working.     The  plaintiff  tad  climbed  a  pole,  and  thrown  off  the 
wires.     They  fell  across  a  wire  guy  connecting  the  pole  with  a 
fence.     The  overseer  was  then  standing  on  the  ground  near  the 
foot  of  the  pole,  and  the  plaintiff  told  him  the  wires  were  crossed 
on  the  guy,  and  asked  him  what  he  should  do  with  it.    The  overseer 
answered,  telling  the  plaintiff  to  cut  it,  which  the  plaintiff  did, 
and  thereupon  the  pole  fell.     The  only  witness  who  was  called 
was  the  plaintiff,  and  his  testimony  constituted  the  whole  evidence. 
The  suit  was  under  the  employer's  liability  act,  and  the  ground 
on  which  the  plaintiff  relied  was  that  the  overseer's  order  to  cut 
the  stay  was  a  negligent  act  of  superintendence. 

We  assume  in  favor  of  the  plaintiff  that  the  overseer  was  a 
superintendent  within  the  meaning  of  the  act,  and  that  his  direo- 
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tion  to  cut  the  stay  might  be  found  to  be  an  act  of  superintendence, 
and  not  a  mere  piece  of  advice  given  by  one  man  to  another.  The 
question,  then,  is  whether,  under  the  circumstances,  the  order 
fairly  could  be  found  to  have  been  imderstood  by  the  plaintiff  as 
bearing  upon  the  question  of  his  safety  in  executing  it.  The 
plaintiff  knew  that  the  pole  was  an  old  one,  to  be  put  out  of  use, 
and  to  be  taken  down,  because  of  its  age.  He  admitted  in  his 
testimony  that  he  knew  the  tendency  of  poles  which  had  been  set 
for  a  long  time  to  rot  beneath  the  surface  of  the  ground.  He 
knew  a  nu:xiber  of  practicable  ways  in  which  he  could  have  tested 
the  poles  before  climbing  them,  and  so  have  ascertained  whether 
this  one  was  decayed  and  weak.  No  test  of  the  strength  or  con- 
dition of  this  pole  or  of  any  of  the  poles  was  made  by  the  plaintiff, 
and  none  was  made  or  was  expected  to  be  made  by  the  overseer 
or  by  any  of  the  workmen.  It  could  not  be  found  fairly  that  the 
plaintiff  went  up  the  pole  relying  upon  any  examination  or  test 
of  its  strength  or  condition  by  the  overseer  or  by  any  one,  or  ex- 
pecting or  having  any  reason  to  expect  that  such  an  examination 
would  be  made  or  had  been  made  by  any  one  while  he  was  upon 
the  pole.  His  question  to  the  overseer  was  not  whether  it  would  be 
safe  for  him  to  cut  the  guy,  and  it  could  not  be  found  fairly  that 
the  order  was  intended  to  be  an  expression  that  it  was  safe  to 
cut  it,  or  that  the  plaintiff  had  a  right  to  interpret  the  order  as 
such  an  expression.  The  dismantling  of  a  set  of  old  poles  to  be 
disused  because  of  their  age  was  an  employment  which  exposed 
the  plaintiff  obviously  to  the  risk  of  being  hurt  by  the  fall  of  a 
decayed  pole  in  a  greater  degree  than  that  to  which  a  lineman  is 
ordinarily  exposed,  and  this  risk,  he,  upon  the  testimony,  clearly 
knew  and  accepted.  It  is  also  clear  from  the  testimony,  that  he 
did  not  ascend  the  pole  relying  upon  any  examination  of  any  one 
for  its  safety,  or  upon  any  duty  or  practice  of  the  overseer  to  make 
such  an  examination.  He  had  had  several  years  of  experience  in 
similar  Avork,  and  it  is  plain  from  his  testimony  that  he  himself 
knew  as  much  about  the  safety  of  the  pole,  and  the  danger  of  its 
falling  if  he  cut  the  guy,  as  the  overseer  knew,  and  he  must  also 
have  known  that  the  overseer  had  made  no  examination  of  the 
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pole  with  reference  to  its  strength  or  condition,  and  that  the  plain- 
tiff knew  that  the  overseer  had  no  other  or  better  means  of  judg- 
ing of  its  safety  than  he  himself  had.  We  are  therefore  of  opinion 
that  when  he  cut  the  guy  in  compliance  with  the  order  he  had  no 
right  to  rely  upon  the  order  as  implying  any  assurance  from  the 
overseer,  and  that  in  cutting  the  guy  the  plaintiff  acted  at  his 
own  risk.  As  the  work  was  conducted,  the  plaintiff  did  not  rely 
at  all  upon  any  implied  or  express  representation  on  the  part  of 
his  employer  or  of  the  overseer  that  any  pole  which  he  ascended 
would  furnish  him  a  safe  place  for  his  work.  This  distinguishes 
the  case  from  those  cited  for  him  in  which  it  has  been  held  that 
workmen  digging  trenches  may  rely  upon  the  obligation  of  the 
employer  to  shore  up  the  sides  or  to  give  warning.  See  Hennessy 
V.  City  of  Boston,  161  Mass.  502,  37  N.  E.  668;  Coan  v.  City  of 
Marlborough,  164  Mass.  206,  41  N.  E.  238 ;  McCoy  v.  Inhabitants 
of  Westborough,  172  Mass.  504,  52  N.  E.  1064.  It  was  not  a 
case  in  which,  while  he  must  be  exposed  in  his  work  to  sudden 
danger,  he  had  a  right  to  expect  also  a  warning  which  would 
enable  him  to  escape  the  danger.  See  Davis  v.  Railroad  Co,,  159 
Mass.  532,  34  N.  E.  1070;  Lang  v.  Terry,  163  Mass.  138,  39 
N.  E.  802.  It  was  not  a  case  in  which  the  act  of  setting  the  work- 
man to  do  a  particular  thing  in  a  particular  place  might  be  under- 
stood fairly  by  the  workman  to  be  an  assertion  that  the  place  was 
safe.  See  Tremblay  v.  Construction  Co.,  169  Mass.  284,  47  N.  E. 
1010;  Dean  v.  Smith,  169  Mass.  569,  48  N.  E.  619.  Nor  could 
the  jury  have  found  an  explicit  assertion  on  the  part  of  the  over- 
seer that  there  was  no  danger,  as  in  McKee  v.  Tourtelotte,  167 
Mass.  69,  44  N.  E.  1071,  48  L.  R.  A.  542.  The  fact  that  the 
plaintiff  knew  all  that  any  one  knew  about  the  condition  of  the 
pole  and  the  danger  of  its  falling  if  he  cut  the  guy  distinguishes 
the  case  also  from  Millard  v.  Railway  Co.,  173  Mass.  512,  53 
N.  E.  900.  We  think  it  was  wrong  to  allow  the  jury  to  find  for 
the  plaintiff  if  he  cut  the  guy  relying  upon  the  overseer's  order. 
Exceptions  sustained. 

Injury  to  linemftB  by  fall  of  pole;  Mmmptton  of  rlik. — In  the  case 
of  Krimmel  v.  Edison  III.  Co.,  130  Mich.  613,  90  N.  W.  336,  the  plaintirs 
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intestate  was  a  lineman  who  had  been  in  the  employ  of  the  defendant  lor  nearly 
four  years.     The  following  are  the  facts  in  the  ca«e: 

A  street  railway  company  had  constructed  its  railway  in  a  street  which  had 
been  widened  b<>tween  curb  and  curb.     The  railway  company  had  strung  its 
wires  upon  hollow  wrought-iron  poles  about  twenty-two  feet  high  and  six 
indies  in  diameter.     The  defendant  company  had  its  wires  upon  cedar  poles. 
\Vhcm  the  street  was  widened  the  cedar  poles  would  not  be  near  the  curb; 
and  to  get  rid  of  some  poles  the  board  of  public  works  of  the  city  required  the 
electric  light  company  and  the  street  railway  company  to  join  in  the  use  of 
poles  at  certain  localities.     At  the  point  where  the  accident  occurred  it  was 
necessary  to  make  the  pole  higher  so  that  the  electric  wires  should  not  come 
in  contact  with  the  trolley  wires.     For  this  purpose  oak  poles  were  turned 
at  the  bottom  to  a  size  that  would  enable  them  to  fit  snugly  in  the  inside  of 
the  wrought-iron  poles  with  a  shoulder  upon  them  that  rested  on  the  top  of 
the  wrought-iron  poles,  and  projected  beyond  the  shell  of  the  iron,  which 
projection,  it  was  expected,  would  keep  out  all  water  from  the  joint  so  made, 
'/he  pole  was  then  painted  black.     The  pole  in  question  was  extended  nine 
feet  and  eleven  inches  above  the  wrought-iron  pole  and  towards  its  upper  end 
carried  two  cross  pieces,  which,  in  turn,  carried  wires.     On  the  day  of  the 
accident  the  plaintiff's  intestate  had  ascended  the  pole  for  the  purpose  of  ad- 
justing the  electric  wires  and  was  proceeding  with  his  work  when  the  wooden 
part  of  the  pole  broke  just  below  the  top  of  the  wTought-iron  portion  of  the 
pole,  and  he  was  precipitated  to  the  pavement  below.     It  was  found  upon 
examination  that  the  pole  was  affected  with  dry  rot.    The  pole  had  been 
erected,  at  the  time  of  the  accident,  for  a  period  of  about  four  years.     There 
was  no  evidence  that  the  pole  had  been  inspected  previous  to  the  accident 
except  by  the  linemen  in  the  course  of  their  work.     From  the  testimony  it 
appeared  that  it  was  a  part  of  the  duty  of  the  linemen  to  inspect  the  poles 
and  wires.    There  was  no  defect  in  this  pole  ever  reported  and  the  company 
had  no  knowledge  of  the  defect.     The  evidence  also  showed  that  the  practical 
way  to  inspect  the  pole  and  determine  whether  it  was  safe  or  not,  was  for 
the  lineman  before  leaving  the  iron  portion  of  the  pole  to  reach  up  and  shake 
the  wooden  portion  of  the  pole,  and  that  by  so  doing  he  could  tell  whether 
it  was  safe  for  him  to  go  upon  it.    The  only  other  way  to  make  an  inspection 
was  to  lift  out  the  wooden  portion,  which  was  difficult  because  of  the  wires 
attached  to  the  pole.    After  the  accident  an  inspection  of  this  character  was 
made  of  the  other  poles  and  none  of  them  were  found  to  be  defective  and  no 
other  accident  of  the  kind  had  ever  occurred.     It  was  held  that  since  there 
was  no  evidence  showing  that  any  other  system  of  inspection  more  practicable 
than  the  one  which  it  was  the  duty  of  the  plaintiff's  intestate  himself  to 
make  could  have  been  made,  or  that  the  company  had  any  reason  to  suppose 
that  there  was  any  defect  in  the  pole,  that  the  plaintiff's  intestate  assumed 
the  risk  of  his  employment  and  that  no  recovery  could,  therefore,  be  had 
for  the  injuries  sustained. 

Aa  to  employera*  liability,  as  affected  by  so-called  Employers'  Liability 
Acts,  see  Slater  and  Alger's  Employers'  Liability  Act  of  New  York. 
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Missouri;  Supreme  Court, 

1.   INJUBY    TO    LINEMAN    BY    BBEAK    IN    GB088-ABM;    ASSUMFTION    OF   BISK. — A 

lineman  who  climbs  upon  the  cross-arm  of  a  telephone  pole  for  the  purpose 
of  repairing  the  wires  attached  thereto,  whose  duty  it  is  in  the  course 
of  his  employment  to  inspect  the  sufficiency  of  the  cross-arm  to  bear  his 
weight,  and  who  makes  no  such  inspection,  assumes  the  risk  of  his  em- 
ployment and  cannot  recover  for  injuries  received  in  falling  from  the 
pole  because  of  the  breaking  of  the  cross-arm. 
2.  Failure  to  use  safety  belt. — The  plaintiff  knew  that  linemen  ordinarily 
wore  safety  belts  furnished  by  themselves,  when  working  upon  telephone 
poles,  so  as  to  prevent  a  fall  if  the  cross-arm  broke.  His  failure  to  equip 
himself  with  such  device  was  contributory  negligence. 

Appeal  by  defendant  from  an  order  setting  aside  a  nonsnit 
suflFered  by  the  plaintiff.  Decided  December  17,  1901 ;  reported 
166  Mo.  370,  66  S.  W.  165. 

Action  for  $11,000  damages  for  personal  injuries  received  by  the  plaintiff 
on  September  22,  1898,  while  in  the  employ  of  the  defendant  as  a  lineman. 
Upon  a  trial  in  the  Circuit  Court  of  Buchanan  county  the  plaintiff  suffered 
a  nonsuit  with  leave,  which  that  court  afterwards  set  aside,  and  from  which 
ruling  the  defendant  appealed. 

The  petition  alleges  that  the  defendant,  as  a  part  of  its  plants  has  a  lead 
or  line  of  wires  in  the  city  of  St.  Joseph  running  from  the  south  part  of 
Eleventh  street  to  and  through  South  Park;  that  such  wires  are  suspended 
by  cross-arms  attached  to  poles  about  30  feet  high,  and  placed  at  intervals 
of  about  100  feet;  that  the  cross-arms  are  made  of  wood,  about  2  1-2  inches 
wide,  about  4  inches  deep,  and  about  8  feet  long,  and  are  fastened  to  the  poles 
about  20  feet  above  the  ground ;  "  that  this  plaintiff  was  employed  by  the 
defendant  on  said  22d  day  of  September,  1898,  to  fix  and  securely  fasten  the 
wires  of  said  lead  to  the  cross-arms  above  described,  and  to  tighten  the  wires 
on  the  cross-arms  above  defendant's  where  they  sagged  down  upon  those  of 
defendant;  that  in  pursuance  of  his  duties  on  said  day  he  was  negligently 
ordered  to  get  upon  one  of  said  poles  and  cross-arms  on  said  above-described 
line  or  lead  in  South  Park,  a  suburb  of  the  city  of  St.  Joseph,  as  aforesaid, 
by  defendant,  acting  through  its  foreman  and  manager  in  charge  of  this 
plaintiff  and  other  men  working  with  plaintiff  on  this  line  or  lead  on  said 
day;  that,  in  order  to  do  the  act  and  perform  the  work  required  by  de- 
fendant, plaintiff  ascended  to  the  top  of  said  pole,  and  was  compelled  to 
stand  upon  the  cross-arm  above  described  of  said  pole;  that  said  cross-arm 
of  wood  had  negligently  been  placed  upon  said  pole  in  a  rotten,  unsafe  con- 
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dition,  and  remained  there  two  years  or  more,  and  was  or  had  negligently 
been  allowed  to  become  rotten,  dangerous,  and  unsafe,  which  was  well  known 
to  defoidant,  or  might  have  been  discovered  and  known  to  defendant  by  the 
exercise  of  ordinary  care  and  diligence  on  its  part,  but  was  not  known  by 
plaintiff;  that  this  plaintiff,  while  standing  upon  the  cross-arm,  as  above 
stated,  at  the  direction  of  defendant,  and  in  the  performance  of  his  duty,  was 
violaitly  thrown  and  precipitated  to  the  ground  by  reason  of  the  said  rotten 
cross-arm  breaking,  and  by  reason  of  the  negligence  of  defendant  as  afore- 
said, thereby  crushing,  mashing,  and  breaking  this  plaintifTs  leg  at  the  ankle." 
The  answer  admits  the  incorporation  of  the  defendant,  and  that  the  plaintiff 
was  in  its  employ  as  a  lineman  at  the  time  he  was  injured;  denies  generally 
the  allegations  of  the  petition;  and  pleads  affirmatively — ^First,  that  the  in- 
jury was  occasioned  by  one  of  the  hazards  or  perils  ordinarily  incident  to  the 
employment  of  a  lineman  in  the  defendant's  service;  and,  second,  contributory 
negligence.    The  reply  is  a  general  denial. 

The  evidence  showed  the  following  facts:  Plaintiff  was  thirty-four  years 
old  at  the  time  of  the  accident,  and  for  eight  years  prior  thereto  had  bees 
working  as  a  lineman  for  the  Western  Union  Telegraph  Company,  the  Missouri 
Electric  Light  Company  of  St.  Louis,  and  at  different  times  for  the  defendant. 
He  was  perfectly  familiar  with  the  duties  of  a  lineman  and  of  the  risks  in- 
cident to  that  work.  He  knew  how  to  test  a  pole  or  cross-arm  before  going 
upon  it  to  ascertain  whether  it  was  rotten  or  sound,  safe  or  dangerous.  He 
knew  that  the  life  of  a  cross-arm  or  a  pin  in  a  cross-arm  was  from  six 
months  to  six,  or  even  ten,  years;  and  that  they  are  liable  to  dry  rot,  and 
that  no  one  can  tell  how  long  one  will  last.  He  had  worked  on  this  same 
line  and  upon  this  same  pole  and  cross-arm,  and  had  put  this  same  peg  or 
pin  in  this  same  cross-arm,  and  strung  a  wire  to  it,  during  the  summer  im- 
mediately preceding  the  accident.  He  knew  that  the  tests  for  ascertaining 
whether  a  cross-arm  was  sound  or  rotten  were  to  strike  it  with  a  hand  axe 
or  with  the  pliers,  or  to  dig  into  it  with  a  screw  driver,  or  to  drive  a  screw 
into  it.  He  admits  he  made  no  test  whatever  of  the  cross-arm.  He  says  it 
was  painted,  and  appeared  to  be  all  right,  but  because  it  was  painted  its  con- 
dition could  only  be  ascertained  by  applying  one  of  the  tests  mentioned.  The 
pole  was  owned  by  the  city,  and  had  only  two  cross-arms.  The  top  one  was 
short,  and  carried  the  electric  light  wires;  the  lower  one  was  a  10-pin  cross- 
arm,  about  10  or  12  feet  long,  and  was  owned  by  the  defendant.  It  was 
mortised  and  bolted  into  the  pole,  and  projected  about  5  or  6  feet  on  each 
side  of  the  pole.  It  was  made  of  pine,  and  was  3  3-4  inches  in  perpendicular 
dimensions,  by  1 1-4  inches  in  width.  The  pins  or  pegs  are  made  of  oak  or 
ash,  and  are  set  in  holes  bored  through  the  cross-arm.  The  wire  the  defendant 
had  on  the  pole  was  called  the  "  police  circuit."  Several  days  before  the 
accident  the  line  was  reported  to  be  in  bad  working  order,  and  the  plaintiff 
and  J.  W.  Gates,  another  experienced  lineman,  were  sent  out  from  the  de- 
fendant's office,  to  nm  over  the  line,  repair  it,  and  fix  it  up  so  that  it  would 
give  better  service.    The  plaintiff  and  all  linemen  in  the  defendant's  service. 
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and  generally  in  all  similar  services,  were  required  to  supply  themselyes  with 
the  necessary  tools  to  be  used  as  linemen,  which  usually  consisted  of  a  pair 
of  pliers,  a  screw  driver,  climbers,  clamps,  and  a  safety  belt.  The  safety 
belt  is  worn  by  all  linemen,  and  consisted  of  a  belt  or  strap  which  went  round 
the  waist  and  the  pole  and  fastened  with  *'  snaps,"  and  was  intended  to 
prevent  the  lineman  from  falling  while  at  work  on  the  pole  or  cross-arm,  and 
to  enable  him  to  work  with  both  hands.  It  is  from  3  to  6  feet  long.  Gates 
had  all  of  the  above-mentioned  tools,  including  the  safety  belt.  The  plaintiff 
had  all  except  a  safety  belt.  The  plaintiff  and  Gates  started  to  repair  and  fix 
up  the  line.  No  foreman  or  superior  ofiicer  went  with  them.  They  worked 
a  day  or  two  before  the  accident  tightening  wires,  and  doing  whatever  they 
found  or  deemed  necessary  to  put  the  line  in  working  order.  Among  other 
defects  they  found  before  they  reached  the  pole  and  cross-arm  in  qustion  were 
three  or  four  cross-arms  on  other  poles  that  were  rotten  and  dangerous,  and 
these  they  took  out,  and  replaced  them  with  new  ones,  which  they  got  from  the 
supply  the  defendant  kept  on  hand  for  the  purpose.  They  also  tightened  up 
the  wires  wherever  they  sagged,  as  they  also  did  the  electric  wires  wherever 
they  sagged  down  upon  the  telephone  wires  and  interfered  with  the  latter 
wires.  When  they  reached  the  pole  where  the  accident  happened,  about  11 
o'clock  in  the  morning,  the  plaintiff  climbed  the  pole  firpt,  and  got  above  the 
lower  cross-arm, — the  defendant's, — on  the  north  side  of  the  pole,  and  Gates 
climbed  up  the  south  side  of  the  pole,  and  stopped  with  his  waist  at  the 
cross-arm.  They  found  that  the  electric  wire  on  the  top  cross-arm  sagged 
down  so  as  to  come  in  contact  with  the  telephone  wire  on  the  lower  cross-arm. 
They  worked  about  an  hour  tightening  the  wires,  and  during  that  time  the 
plaintiff  stood  upon  the  defendant*s  cross-arm,  but  close  up  to  the  pole. 
Gates  got  out  on  his  side  of  the  cross-arm,  and  tied  a  wire,  and  the  cross-arm 
bore  his  weight,  but  he  was  a  lighter  man  than  the  plaintiff,  who  was  over 
5  feet  9  inches  in  height  and  weighed  over  150  pounds.  During  the  time  they 
were  at  work,  the  peg  or  pin  to  which  defendant's  wire  on  the  north  side  of 
the  pole,  where  the  plaintiff  was  working,  broke,  because  of  the  strain  of  the 
wire  upon  it,  which  was  greater  because  the  wires  ran  from  that  pole  at  an 
angle.  The  plaintiff  noticed  the  broken  peg,  and  examined  it,  and  found  that 
it  was  rotten.  When  they  had  finished  tightening  the  wires,  the  plaintiff  un- 
fastened the  wire  from  the  broken  peg,  and  stepped  out  on  the  cross-arm  about 
'two  feet  from  the  pole  for  the  purpose  of  tying  the  wire  to  the  next  peg 
further  out  on  the  cross-arm.  When  he  did  so,  the  cross-arm  broke,  he  was 
thrown  to  the  ground,  and  his  leg  broken.  Afterwards  it  was  discovered  that 
the  cross-arm  was  defective,  having  been  affected  with  the  dry  rot.  At  the 
close  of  the  plaintiff's  case  the  defendant  demurred  to  the  evidence.  The 
demurrer  was  sustained,  and  the  plaintiff  took  a  nonsuit,  with  leave,  which 
the  court  afterwards  set  aside,  and  the  defendant  appealed. 

VOL,  vni— 49 
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C.  A.  Mosman  and  Warner,  Dean,  McLeod  &  H olden,  for  ap- 
pellant. 

A.  H.  Harrison  and  John  Geo.  Parhinson,  for  respondent 

Opinion  by  Mabshall^  J. : 

It  is  not  denied  in  this  case,  for  the  law  is  too  well  settled  to 
admit  of  discussion,  that  it  is  the  duty  of  the  master  to  furnish 
to  the  servant  a  reasonably  safe  place  and  reasonably  safe  ap- 
pliances on  which  and  with  which  to  do  the  work  required  of  the 
servant,  and,  conversely,  it  is  equally  well  settled  that  it  is  the 
duty  of  the  servant  to  take  ordinary  care  to  learn  the  dangers 
which  are  likely  to  beset  him  in  the  service.  .  .  .  He  must 
not  go  blindly  or  heedlessly  to  his  work,  when  there  is  danger.  He 
must  inform  himself.  .  .  .  The  servant  is  held,  by  his  con- 
tract of  hiring,  to  assume  the  risk  of  injury  from  the  ordinary 
dangers  of  the  employment — that  is  to  say,  from  such  dangers  as 
are  known  to  him,  or  discoverable  by  the  exercise  of  ordinary  care 
on  his  part.  He  has  therefore  no  right  of  action,  in  general, 
against  his  master  for  an  injury  befalling  him  from  such  a  cause. 
His  right  to  recover  wiU  often  depend  upon  his  knowledge  or 
ignorance  of  the  danger.  If  he  knew  of  it,  or  was  under  a  legal 
obligation  to  know  of  it,  it  was  part  of  his  contract,  and  he  cannot, 
in  general,  recover.  Price  v.  Railroad  Co.,  77  Mo.  608 ;  Thomas 
V.  Railwwy  Co.,  109  Mo.  199,  18  S.  W.  980;  Steinhauser  v. 
Spravl,  127  Mo.  562,  28  S.  W.  620,  30  S.  W.  102,  27  L.  E.  A. 
441.  The  servant,  when  he  enters  the  employment  of  his  master, 
assumes  not  only  the  risks  incident  to  his  employment,  but  all 
dangers  which  are  apparent  and  obvious  as  a  result  thereof.  The 
master  is  no  insurer  against  all  accidents  that  may  overtake  or 
befall  the  servant  in  his  employ.  Nugent  v.  Milling  Co.,  131  Mo. 
245,  33  S.  W.  429.  If  the  servant,  before  he  enters  the  service, 
knows,  or  if  he  afterwards  discovers,  or  if,  by  the  exercise  of 
ordinary  observation  or  reasonable  skill  and  diligence  in  his  de- 
partment of  service,  he  may  discover,  that  the  building,  premises, 
machine,  appliance,  or  fellow  servant  in  connection  with  which 
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or  with  whom  he  is  to  labor  is  unsafe  or  unfit  in  any  particular, 
and  if,  notwithstanding  such  knowledge,  or  means  of  knowledge, 
he  voluntarily  enters  into  or  continues  in  the  employment  without 
objection  or  complaint,  he  is  deemed  to  assume  the  risk  of  the 
danger  thus  known  or  discoverable,  and  to  waive  any  claim  for 
damages  against  the  master  in  case  it  shall  result  in  injury  to 
him.  2  Thomp.  Neg.  1008.  In  Steinhauser  v.  Spraul,  127  Mo. 
loc.  cit.  562,  28  S.  W.  626,  27  L.  R.  A.  446,  it  was  said : 

''Again,  no  principle  is  more  frequently  enunciated  or  more  often  applied 
in  the  adjudicated  cases  than  that  which  holds  that  an  employee,  in  engaging 
in  the  service  of  another,  assumes  the  risks  incident  to  such  employment; 
and  this  is  especially  true  of  seen  dangers  and  patent  defects.  Where  ordinary 
inspection  and  carefulness  will  enable  the  employee  to  avoid  the  danger,  there 
he  will  be  required  to  use  such  inspection  and  carefulness.  '  But  it  is  held 
that,  wherever  the  employee's  means  of  information  are  equal  to  or  greater 
than  those  of  his  employer,  the  employer  will  not  be  liable  in  case  of  injury 
from  a  defect  of  that  sort.  But  this  is  perhaps  little  more  than  to  say  that 
the  servant,  as  well  as  the  master,  is  bound  to  ordinary  care.  For  patent 
dangers  or  defects,  the  master,  as  a  rule,  is  uot  liable,  and  in  many  cases  it 
has  been  held  that  they  need  not  be  pointed  out,  even  to  minor  employees,  if 
the  latter  be  capable  of  discerning  them.'  Beach,  Contrib.  Neg.,  2d  ed.,  sec. 
359." 

In  Junior  v.  Power  Co.,  5  Am.  Electl.  Cas.  369,  127  Mo.  79, 
29  S.  W.  988,  it  was  said: 

"  The  facts  in  this  case  bring  it  within  the  familiar  principle  that  if  a 
servant,  capable  of  contracting  for  himself,  and  with  full  notice  of  the  risk 
he  may  run,  voluntarily  undertakes  a  hazardous  employment,  or  to  place 
himself  in  a  hazardous  position,  or  to  work  with  defective  tools  or  appliances, 
the  master  is  not  liable  for  injury  received  from  these  known  risks." 

The  case  of  Flood  v.  Telegraph  Co.,  4  Am.  Electl.  Cas.  402, 
131  N.  Y.  603,  30  N.  K  196,  is  peculiarly  opposite  to  the  case 
at  bar  in  its  essential  features.  In  that  case  the  New  York  Court 
of  Appeals,  speaking  through  Earl,  C.  J.,  said: 

"The  plaintiff  seeks  to  enforce  liability  upon  the  defendant  for  the  death 
of  the  intestate  because  of  its  negligence  as  to  the  cross-arm  which  broke 
under  his  weight.  We  have  carefully  read  and  weighed  the  evidence  con- 
tained in  this  record,  and  are  unable  to  find  any  showing  of  culpable  negli- 
gence adequate  to  sustain  this  judgment.    The  defendant  did  not  insure  the 
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safety  of  its  employees.     It  was  bound  only  to  use  reasonable  and  ordinary 
care  to  provide  for  them  a  safe  place  to  do  their  work,  and  they  assumed 
the  ordinary  risks  of  the  employment  in  which  they  were  engaged.     The  cross- 
arms  on  telegraph  poles,  manifestly  from  their  usual  size  and  strength,  are 
not  intended  to  biur  tlie  whole  weight  of  any  person;  and  yet  tlie  evidence 
shows  that   persons  engaged   in    fixing  them,  and  placing  wires  upon  them, 
do  sometimes  rest  their  weight  upon  them.     It  must  always  be  a  hazardous 
venture  for  a  man  to  sit  on  the  outer  end  of  one  of  these  cross-arms,  engaged 
in  pounding  near  the  end  with  a  hammer.     When  the  arm  is  new  and  perfect> 
this  may  be  done  with  safety;   but  it  must  always  be  attended  with  great 
danger,  and  it  is  imnecessary,  as  the  work  can  be  done  without  resting  the 
whole  weight  upon  the  arm.     There  was  no  negligence  in  furnishing  and  put- 
ting up  this  arm  originally.     It  was  of  the  material  and   of  the  size  and 
apparent  strength  and  safety  then  in  use  by  all  telegraph  companies.     And 
so  far  as  appears,  such  arms  have  been  found  adequate  for  every  purpose. 
For  some  time  before  the  accident  the  defendant  haxi  been  using  larger  and 
stronger  arms  to  carry  heavier  wires,  and  only  for  that  purpose.    There  was 
a  system  of  inspection  for  the  arms  when  purchased,  and  it  does  not  appear 
that  there  was  anything  in  the  external  appearance  of  this  arm,  when  new, 
which  indicated  any  defect  or  weakness,  or  that  there  was  any  defect  therein 
discernible  by  any  ordinary  inspection.     This  arm  had  been  in  use  for  about 
six  years,  and  during  all  that  time  had  perfectly  answered  its  purpose.    There 
was  no  proof  showing  how  long  such  an  arm  ought  to  last  or  be  used.    The 
defendant  had  a  system  of  inspection  which  appears  to  have  been  all  that  was 
practicable.     Its  inspectors  went  along  the  line  of  telegraph  poles  and  wires, 
and  carefully  looked  at  them,  and  tried  the  poles  to  see  if  they  were  still 
strong  and  adequate.     They  were  provided  with  arms,  so  that,  if  they  dis- 
covered any  that  were  insufficient,  they  could  replace  them.     They  were  not 
expected  to  climb  up  every  pole  and  examine  the  arms  thereon.     Such  an  in- 
spection would  be  manifestly  impracticable  and  unnecessary.     The  linemen  all 
discharge  their  duties  in  the  da^'time.     They  have  frequent  occasion  to  climb 
the  poles,  and  work  about  the  arms,  and  obviously  they  are  the  persons  who 
are  expected  to  see  the  condition  of  the  arms,  and,  if  they  find  them  insuf- 
ficient, to  replace  tliem,  or  to  report  the  fact.     It  is  the  obvious  duty  of  every 
lineman,  before  going  upon  one  of  these  arms  many  feet  above  the  earth,  to 
inspect  it  for  his  own  safety." 

The  case  of  Bergin  v.  Telephone  Co,^  70  Conn.  54,  38  Atl.  888, 
39  L.  R.  A.  192,  is  also  very  similar  to  the  case  at  bar.  In  that 
case  it  was  said : 

"  Delaney  was  an  experienced  lineman,  acquainted  with  the  duties  and 
dangers  of  his  employment.  As  against  the  telephone  company,  his  negli' 
gent  failure  to  perform  one  of  the  duties  of  his  employment  must  defeat  a 
recovery  for  an  injury  caused  by  such  failure.    The  relation  of  Delaney  to  the 
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electric  railroad  company  was  different.  As  he  was  not  their  employee,  he 
was  under  no  contract  duty  to  test  their  wires  or  circuit  breakers.  Under 
different  circumstances  he  might  have  assumed  that  the  electric  company  was 
performing  its  duty,  and  using  safe  and  suitable  appliances  to  prevent  the 
escape  of  electricity  from  the  main  or  trolley  wire  to  the  guy  wires.  But 
when  the  accident  happened  he  knew,  as  an  experienced  lineman,  that  such 
was  not  the  fact,  and  that  it  was  unsafe  to  act  upon  such  a  belief.  He  had 
been  expressly  warned  of  the  danger  of  a  contact  with  wires  of  this  kind.  Two 
instances  upon  this  same  work  of  damages  caused  by  the  escape  of  electricity 
to  the  telephone  wires  by  reason  of  defective  circuit  breakers  had  been  called 
to  his  attention ;  and  a  fellow  workman,  but  a  day  or  two  before  this  accident, 
pointed  out  to  him  this  particular  guy  wire  as  one  from  which  he  had  himself 
just  received  a  shock.  With  such  knowledge,  and  after  such  warning,  Delaney 
heedlessly  pulled  the  wire  which  he  was  coiling  from  the  arm  of  the  telephone 
pole  in  such  manner  that  it  would  obviously  fall,  as  it  did,  upon  the  guy  wire, 
and  when,  as  the  court  finds,  it  would  have  been  easy  for  him  to  have  thrown 
the  wire  from  the  pole  so  as  to  avoid  contact  with  the  dangerous  guy  wire. 
The  defendant  electric  railroad  company  can  be  only  liable  in  this  action  for  an 
injury  caused  by  its  negligence  to  one  who  was  himself  in  the  exercise  of 
ordinary  care.  Its  negligence  did  not  excuse  Delaney  from  exercising  such 
care  to  avoid  an  injury.  Applying  that  test  to  the  conduct  of  Delaney, 
namely,  the  care  which  a  person  of  ordinary  prudence  and  judgment  should 
have  exercised  under  similar  circumstances, — and  we  have  no  reason  to  think 
any  different  standard  was  applied, — ^the  trial  court  has  found  that  he  was 
not  in  the  exercise  of  due  care  alleged  in  the  complaint,  and  that  his  negli- 
gence essentially  contributed  to  cause  his  injury.  This  conclusion  of  the  court 
is  final." 

There  is  not  a  particle  of  evidence  in  this  record  to  sustain  the 
allegation  of  the  petition  that  the  work  was  being  done  under  the 
direction  of  defendant's  foreman,  or  of  any  superior  officer.  The 
plaintiff  and  Gates  were  alone,  and  were  sent  to  repair  the  line 
and  fix  it  up.  They  were  left  free  to  adopt  what  measures  they 
saw  fit  to  accomplish  the  purpose.  Neither  is  there  any  evidence 
to  support  the  contention  of  the  plaintiff  that  his  duties  as  a  line- 
man did  not  require  him  to  examine  or  inspect  the  cross-arms  to 
see  if  they  were  safe  before  he  rested  his  weight  on  them.  On 
the  contrary,  whether  such  duties  ordinarily  attach  to  the  business 
of  a  lineman  or  not,  the  plaintiff,  in  the  performance  of  the 
work  of  repairing  and  fixing  up  the  line,  was  expected  to  and  did 
inspect  and  repair  the  whole  line, —  the  poles,  cross-arms,  and 
pins,  as  well  as  the  wires, —  and  his  testimony  shows  that  he  so 
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understood  it ;  for  he  says  that  he  and  Gates  had  discovered  three 
or  four  cross-arms  that  were  rotten  or  dangerous,  and  had  taken 
them  out  and  replaced  them  with  new  cross-arms,  which  thej  ob- 
tained from  the  stock  the  defendant  kept  on  hand  for  that  pur- 
pose. The  plaintiff  therefore  was  not  only  acting  as  a  lineman, 
but  was  also  an  inspector  as  to  this  work.  He  was  engaged  in 
the  work  of  repairing  the  line.  It  was  his  duty  to  look  for  defects, 
and  to  remedy  them.  He  had  no  right  to  assume  that  the  de- 
fendant had  previously  and  properly  inspected  the  line,  for,  if  it 
had,  it  would  have  known  of  the  defects,  and  have  directed  the 
plaintiff  and  Gates  what  defects  existed,  and  what  they  should  re- 
pair. This  case  is  clearly  distinguishable  from  the  cases  cited 
and  relied  on  by  the  plaintiff,  in  this:  That  in  those  cases  the 
servant  injured  was  not  charged  with  the  duty  of  ascertaining  and 
repairing  the  defects  in  the  appliances,  but  was  using  appliances 
furnished  him  by  the  master  for  use  in  the  ordinary  course  of  his 
employment,  while  in  this  case  the  plaintiff  was  charged  with  the 
duty  and  engaged  in  the  work  of  inspecting  and  repairing  the 
master's  appliances.  The  plaintiff,  therefore,  assumed  by  his 
contract  of  employment,  all  the  risks  incident  to  the  performances 
of  the  work  upon  which  he  was  engaged.  The  accident  was 
caused  by  one  of  those  risks.  The  plaintiff  therefore  has  no  claim 
against  the  defendant. 

In  addition,  the  plaintiff  was  a  skilled  lineman  of  over  eight 
years'  experience.  He  knew  that  cross-arms  rot  in  from  six  months 
to  ten  years,  and  that  no  man  can  foretell  how  long  any  particular 
cross-arm  will  last.  He  knew  all  the  tests  —  which  were  very  sim- 
ple —  for  ascertaining  whether  a  cross-arm  was  sound  and  safe  or 
not.  Yet  he  did  not  apply  a  single  test  to  this  cross-arm  before 
putting  his  weight  upon  it.  lie  knew  it  was  painted,  and  that  any 
defect  in  it  could  not  be  discovered  by  the  eye,  but  could  only  be 
ascertained  by  one  of  the  usual  tests.  Yet  he  did  nothing  to  find 
out  its  condition  before  he  went  out  on  it.  He  knew  that  all  line- 
men wear  a  safety  belt,  which  they  furnish  themselves,  and  which 
the  company  did  not  furnish,  and  yet  he  had  none,  and  used  none. 
He  knew  the  purpose  of  a  safety  belt  was  partly  to  prevent  a  fall 
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if  the  cross-arm  broke,  and  yet  he  used  none.  He  seeks  to  excuse 
this  neglect  of  his  own  safety  by  saying  he  could  not  have  used  it 
when  he  went  out  on  the  cross-arm.  But  he  is  manifestly  mis- 
taken in  this  regard,  for  he  says  the  safety  belt  was  five  feet  long, 
and  he  only  went  out  two  feet  on  the  cross-arm.  He  was  put  to 
notice  of  the  condition  of  the  cross-arm  before  he  went  out  on  it, 
for  he  saw  that  the  pin,  which  was  made  of  oak  or  ash, —  a  hard 
wood, —  was  broken  and  rotten ;  and  he  knew  that  if  the  pin  was 
rotten  the  probability  was  that  the  cross-arm,  which  was  made  of 
pine,  a  soft  wood,  was  also  rotten.  Yet  he  took  absolutely  no  pre- 
cautions for  his  own  safety.  His  knowledge  and  means  of  know- 
ing the  condition  of  the  cross-arm  was  not  only  equal,  but  superior, 
to  the  knowledge  and  means  of  knowledge  of  its  condition  by  the 
master.  He  was  on  the  spot ;  the  master  was  in  town  in  the  office. 
Upon  this  showing  it  was  plain  that  the  risk  was  assumed  by  the 
plaintiff,  and  also  beyond  dispute  that  the  plaintiff's  own  negli- 
gence contributed  directly  to  the  happening  of  the  injury,  and 
that  he  is  not  entitled  to  a  judgment  against  the  defendant. 
Ordinarily,  the  question  of  contributory  negligence  is  one  for  the 
jury,  but  where  the  plaintiff's  own  case  clearly  establishes  con- 
tributory negligence  there  is  no  disputed  fact  for  the  jury  to  pass 
upon,  and  the  matter  is  one  of  law.  Hudson  v.  Railvmy  Co.,  101 
Mo.  13,  14  S.  W.  15;  Milbtim  v.  Railroad  Co.,  86  Mo.  104; 
Schlereth  v.  Railway  Co.,  96  Mo.  609,  10  S.  W.  66;  Stone  v. 
Hunt,  94  Mo.  476,  7  S.  W.  431;  Buesching  v.  Gaslight  Co.,  73 
Mo.  219,  39  Am.  Rep.  603;  Evans  &  Howard  Fire  Brick  Co.  v. 
St.  Louis  &  8.  F.  Ry.  Co.y  21  Mo.  App.  648 ;  Warmington  v.  Rail- 
way Co.,  46  Mo.  App.  159. 

In  Haven  v.  Railroad  Co.,  155  Mo.  216,  55  S.  W.  1035,  it  was 
held  that  this  court  will  not  reverse  the  ruling  of  a  trial  court  in 
granting  one  new  trial  unless  no  verdict  in  favor  of  the  party  at 
whose  instance  the  new  trial  was  granted  could  be  allowed  to 
stand.  Hawen  v.  Railroad  Co.,  155  Mo.,  loc.  cit.  229,  55  S.  W. 
1035.     This  case  falls  within  the  exception  to  the  rule  stated. 

For  those  reasons  the  judgment  of  the  Circuit  Court  setting 
aside  the  nonsuit  is  reversed,  and  the  cause  remanded  to  that  court, 
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with  directions  to  overrule  the  motion  to  set  aside  the  nonsuit 
All  concur. 

Aaaita&ptioii  of  rlak  of  def  ootiTe  eross-anna. — ^In  the  case  of  Fl4}od  v. 
W.  U,  Tel.  Co,,  4  Am.  Electl.  Cas.  402,  131  N.  Y.  603,  38  N.  E.  196,  a  lineman, 
who  had  been  in  the  employment  of  a  telegraph  company  for  many  years, 
as  lineman  and  as  inspector,  and  was  familiar  with  all  the  appliances  per- 
taining to  the  maintenance  of  a  telegraph  line,  was  killed  by  being  thrown  to 
the  ground  from  a  telegraph  pole,  caused  by  the  breaking  of  a  cross-arm,  when 
he  had  placed  his  whole  weight  upon  it;  the  company  was  not  shown  negligent 
in  either  the  maintenance  or  erection  of  the  arm.  It  was  held  that  no  cause 
of  action  arose  to  the  personal  representative  of  the  lineman  by  reason  of  his 
death  thus  caused;  a  lineman  assumes  the  known  and  ordinary  risks  of  his 
emplo}rment,  and  is  bound  to  know  that  the  cross-arm  of  a  telegraph  pole 
is  not  intended  to  bear  a  man's  weight.  See,  also,  2V.  F.  d  N.  J.  Telephone 
Co,  V.  Speicher,  59  N.  J.  L.  23,  39  Atl.  661.  In  the  case  of  McDonald  v.- 
Postal  Telegraph  Cable  Co.,  22  R.  I.  131,  46  Atl.  409,  a  lineman  in  the  employ 
of  the  defendant  was  injured  by  the  breaking  of  a  cross-arm  upon  which  he 
was  working;  it  appeared  that  there  was  a  knot  in  the  cross-arm,  which  was 
obvious  upon  proper  inspection,  but  being  partly  covered  with  paint  and  by 
an  insulator,  was  not  necessarily  discernible  by  one  whose  only  duty  as  an 
employee  was  not  that  of  inspection;  it  was  held  that  the  questions  of  ne^i- 
gence  and  contributory  negligence  were  properly  submitted  to  the  jury;  also, 
that  an  instruction  to  the  jury  that  the  defendant  was  bound  to  furnish  a 
reasonably  safe  cross-arm  was  not  equivalent  to  saying  that  it  Insured  the 
safety  of  the  appliance;  also  that  it  was  proper  to  refuse  the  following 
requests  to  charge:  (1)  That  the  defendant  was  not  liable  if  it  furnished 
a  sufficient  number  of  cross-arms  from  which  workmen  could  select;  (2)  if  it 
employed  competent  workmen  to  inspect  cross-arms;  (3)  that  if  the  defect 
was  visible,  the  plaintiff  was  negligent  and  could  not  recover. 

In  the  case  of  Clarain  v.  W.  V.  Tel.  Co.,  2  Am.  Electl.  Cas.  344,  40  La.  Ann. 
178,  30  So.  625,  the  plaintiflf  was  employed  by  the  defendant  as  a  lineman 
and  was  injured  by  the  breaking  of  a  wire  which  he  was  attempting  to  affix 
to  a  cross-arm,  and  by  the  simultaneous  breaking  of  the  cross-arm  upon  which 
he  was  working.  The  court  held  that  the  company  was  liable  for  its  failure 
to  furnish  safe  appliances.  The  court  said :  "  It  must  be  considered  that 
the  employment  was  a  dangerous  one;  not  dangerous  in  merely  climbing  or 
ascending  the  poles  and  reaching  out  to  the  end  of  the  cross-arms  and  fasten- 
ing the  wires,  but  dangerous  from  the  fact  that  the  wire  and  its  wooden 
support  might  chance  to  be  defective  or  unsound.  These,  necessary  for  his 
work,  the  employee  had  a  right  to  presume  were  entirely  safe;  and  he  was 
entitled  to  rest  on  this  presumption  for  his  security." 
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North  Carolina;  Supreme  Cowt, 

1.  Injury  to  employee  ry  fall  of  telephone  pole;  use  of  pbopeb  tools. — 
The  plaintiflf  waa  an  employee  of  the  defendant  telephone  company  and 
was  engaged  in  taking  down  a  telephone  pole.  The  telephone  pole  fell 
and  injured  the  plaintiflf  because,  as  it  was  alleged,  of  a  failure  of  the 
defendant  to  furnish  proper  pikes  and  "dead  men"  so  called;  such  im- 
plements were  at  a  distance  of  several  miles  from  the  place  where  the 
work  was  being  performed.  It  was  contended  by  the  defendant  that  it  was 
the  duty  of  the  plaintiflf  to  have  taken  such  implements  with  him.  The 
persons  employed  in  the  work  were  under  the  supervision  of  a  foreman. 
It  was  held  that  the  failure  of  the  plaintiflf  to  provide  for  himself  such 
implements  was  not  negligence  on  his  part,  but  that  it  was  the  duty  of 
the  defendant's  foreman  to  see  that  the  plaintiflf  and  the  other  employees 
working  with  him  were  equipped  with  all  necessary  tools. 

Appeal  by  plaintiff  from  a  judgment  of  nonsuit.    Decided  June 
10,  1902 ;  reported  130  N.  C.  627,  41  S.  E.  880. 

Jones  &  TiMeti,  for  appellant. 

Maxwell  &  Keerans,  for  appellees. 

Opinion  by  Fueches,  C.  J. : 

This  action  is  brought  to  recover  damagea  for  injuries  received 
in  taking  down  a  telephone  pole,  caused  by  the  negligence  of  the 
defendant  The  evidence  discloses  the  fact  that  one  Wood  was  the 
superintendent  of  the  defendant  in  charge  of  this  work ;  that  on  the 
morning  the  plaintiff  was  injured  he  came  up  town  to  work  on  an- 
other job,  and  Mr.  Wood  told  him :  "  You  can  drop  off  from  your 
work.  I  want  you  to  go  out  with  Purtle  on  the  long-distance  tele- 
phone line."  The  tools  and  appliances  necessary  for  such  work 
were  in  the  tool  house  of  the  defendant,  locked  up,  and  Wood  had 
the  key.  He  unlocked  the  door,  and  told  the  hands  to  put  the  tools 
in  the  wagon,  and  plaintiff  put  some  of  them  in  the  wagon.  He 
then  went  downstairs  after  some  tie  wire,  and  while  down  there 
"  they  "  called,  "  Come  on,  we  are  ready,"  and  he  hurried  down, 
got  his  "  dinner  bucket,"  got  in  the  wagon  and  off  they  went  to 
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where  the  work  was  to  be  done,  a  distance  of  about  six  miles.  Tliere 
were  five  of  them,  and  they  were  to  work  under  Mr.  Purtle,  and 
when  they  got  to  the  place  where  the  work  was  to  be  done  Purtle 
put  them  to  work,  some  to  digging  up  the  old  poles,  and  some  to 
digging  holes  for  the  new  poles.    When  they  got  the  old  poles  ready 
to  come  down,  Purtle  said,  "  Come  on,  boys,  and  take  it  down." 
This  they  undertook  to  do,  but  found  they  had  neither  pikes  nor 
"  dead  men  "  to  do  it  with,  and  they  undertook  to  take  them  down 
by  hand,  and  by  using  shovels  in  place  of  pikes.    "  Dead  men  "  and 
pikes  are  the  usual  implements  used  in  doing  such  work,  and 
plaintiff  contends  that,  if  they  had  had  pikes  and  "dead  men,"  the 
pole  would  not  have  fallen,  and  he  would  not  have  been  hurt    TTie 
plaintiff  contends  that  Wood  had  the  right  to  hire  and  discharge, 
and  though  he  thought  it  was  dangerous  to  take  down  these  poles 
without  pikes  and  **dead  men,"  he  feared  that  if  he  did  not  obey 
the  orders  of  Purtle  he  would  be  discharged  by  Wood.     The  de- 
fendant undertakes  to  defend  itself  against  the  charge  of  negligence 
in  not  furnishing  the  necessary  tools  and  appliances  upon  the 
ground  that  such  tools  and  appliances  were  in  the  tool  house,  and 
that  it  was  the  duty  of  the  plaintiff  to  have  gotten  them ;  that  he 
and  the  other  hands  were  told  to  go  to  the  tool  house  and  get  the 
tools.    This  does  not  seem  to  us  to  be  a  satisfactory  answer.    Purtle 
was  there,  and  he  was  the  "  boss,"  and  it  seems  to  us  it  would  have 
been  rather  oflScious  in  the  plaintiff,  who  had  just  been  hired  that 
morning  for  a  day's  work,  to  have  undertaken  to  supersede  Purtle 
and  boss  the  job.    We  do  not  lay  any  stress  upon  the  contention  that 
plaintiff  was  afraid  he  would  be  turned  off,  and  lose  his  job,  if  he 
did  not  obey  Purtle.     This  doctrine  has  been  carried  to  a  very 
great  extent,  but  it  has  never  been  carried  to  the  extent  of  applying 
it  to  a  hand  employed  for  one  day,  so  far  as  we  are  aware,  and  we 
do  not  propose  to  carry  it  to  that  extent  in  this  case.     But  we  do 
think  it  was  the  duty  of  the  defendant  to  furnish  the  plaintiff  with 
proper  tools  and  appliances  with  which  to  do  this  dangerous  work, 
and  that  it  was  not  the  duty  of  the  plaintiff  to  furnish  them.    There 
was  error  in  dismissing  the  action  as  upon  nonsuit, 
New  trial. 
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Use  of  tools  and  appliances  by  employee. — In  the  case  of  Anderson  v. 
Inland  T.  d  T,  Co.,  7  Am.  Electl.  Cas.  725,  19  Wash.  575,  55  Pac.  657,  41  L. 
R.  A.  419,  the  plaintiff,  a  lineman  in  the  employ  of  the  defendants,  while 
engaged  at  work  upon  a  pole  of  the  defendant,  came  in  contact  with  the  span 
wire  belonging  to  an  electric  street  railway  company  and  received  therefrom 
an  electric  shock,  which  caused  him  to  fall  to  the  ground,  seriously  injuring 
him.  It  appeared  that  there  was  no  regular  inspector  employed  by  the  tele- 
phone company,  and  that  it  was  the  duty  of  the  linemen  themselves  to  inspect 
the  wires.  It  was  the  custom  to  furnish  the  linemen  with  apparatus  by  which 
they  could  test  insulators  and  determine  whether  or  not  they  were  in  a  safe 
condition.  It  appeared  in  this  case  that  the  plaintiff  made  no  use  of  such 
apparatus  nor  did  he  in  any  way  attempt  to  test  or  inspect  the  safety  of  the 
wires  before  working  upon  them.  It  was  held  under  such  circumstances  that 
the  plaintiff  was  not  free  from  contributory  negligence  and  that  no  recovery 
could  be  had  of  the  company.  The  rule  is  as  illustrated  by  this  case  and 
others,  that  where,  "  an  employee  is  provided  with  implements  or  apparatus, 
by  the  use  of  which  he  may  be  able  to  avoid  injury  to  himself,  a  failure  on 
his  part  to  use  such  implements  or  apparatus  will  prevent  recovery  for  any 
injury  received  by  him,  which  might  have  been  averted  by  the  use  thereof." 
Joyce  on  Electric  Law,  sec.  668;  see,  also,  Bergin  v,  Southern  New  England 
Telephone  Co,,  70  Conn.  54,  38  Atl.  888,  39  L.  R.  A.  192;  Huher  v.  La  Croaae 
City  Ry.  Co.,  92  Wis.  636,  66  N.  W.  708,  31  L.  R.  A.  683. 


DUPEEE  V.  TaMBOBILLA. 

Teofos;  Court  of  Civil  Appeals, 

1.  INJTTET   to  electric   UOHT   TBIMMEB   by    BBEAKINO   of   IBON    BODS;    ITEQLI- 

GENCE. — The  plaintiff  while  in  the  employ  of  the  defendant,  the  receiver 
of  an  electric  light  company,  was  injured  by  a  fall  from  an  electric  light 
pole,  caused  by  the  breaking  of  the  metal  rods  supporting  the  electrie 
lamp  on  the  top  of  a  pole.  Such  rods  were  hollow  iron  tubes,  although 
there  was  nothing  to  indicate  but  that  they  were  made  of  solid  iron.  An 
examination  of  them  after  the  fall  disclosed  the  fact  that  they  were 
badly  eaten  with  rust.  Had  the  rods  been  solid,  as  they  appeared  to  be, 
they  would  not  have  broken,  and  the  accident  would  not  have  occurred. 
The  defendant  had  never  had  these  rods  inspected.  It  was  not  the  duty 
of  the  plaintiff  to  ascertain  the  condition  of  the  rods  by  inspection.  It 
was  held  that  the  defendant  was  guilty  of  negligence. 
2.  Duty  of  light  tbimmeb  to  inspect. — ^Although  it  is  made  the  duty  of  an 
electric  light  trimmer  to  report  defects  or  disorders  observed  by  him  and 
to  enter  the  same  in  what  is  termed  the  **  trouble  book,"  he  is  not  thereby 
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made  an  inspector  of  appliances;  and  without  special  instruction  to  look 
for  defects  not  observable  without  the  application  of  some  t€st,  and  not 
being  furnished  with  tools  or  appliances  with  which  to  test  the  soundness 
of  electric  light  poles  and  their  appliances,  he  will  not  be  held  responsible 
for  a  failure  to  discover  the  defect  in  the  rods  causing  his  injuries. 
3.  Admissibiutt  of  evidence  as  to  method  of  ascending  poles. — ^Where 
the  defendant  introduced  testimony  as  to  the  manner  in  which  linemen 
had  customarily  ascended  the  poles,  and  where  it  appears  that  the  plaint- 
iff had  acquired  most  of  his  experience  as  an  employee  of  the  electric 
light  company  before  becoming  an  employee  of  the  receiver,  and  it  does 
not  appear  that  the  construction  of  the  poles  and  lamps  had  been  changed 
by  the  receiver,  or  that  the  method  of  ascending  the  poles  had  been  altered 
either  by  order  of  the  receiver  or  by  custom,  it  is  not  error  to  permit  a 
witness  to  testify  in  behalf  of  the  plaintiff  as  to  his  manner  of  climbing 
such  poles  a  number  of  years  before  the  accident  while  in  the  employ 
of  the  company  of  which  the  defendant  is  receiver. 

Error  brought  by  defendant  from  judgment  for  plaintiff.  De- 
cided January  17,  1902 ;  reported  27  Tex,  Civ.  App.  603,  66  S. 
W.  595. 

Hutcheson,  Campbell  &  HutchesoUy  for  plaintiff  in  error. 

W.  C.  Oliver  and  J  as.  B.  &  Chas.  J.  Stvbhs,  for  defendant  in 
error. 

Opinion  by  Gill,  J. : 

Joseph  TamboriUa  brought  this  suit  against  Blake  Dupree,  the 
receiver  of  the  Citizens'  Electric  Light  &  Power  Company  of 
Houston,  Tex.,  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff  by  a  fall  from  one  of  the  electric  light  poles  in  charge 
of  defendant,  while  the  plaintiff  was  engaged  thereon,  as  an  em- 
ployee of  defendant,  in  the  discharge  of  his  duties.  The  negli- 
gence averred  against  defendant  consisted  in  permitting  the  metal 
rods  which  supported  the  electric  lamp  on  top  of  the  pole,  from 
which  plaintiff  is  alleged  to  have  fallen,  to  become  weak  and  in- 
suflScient,  so  that,  when  plaintiff  took  hold  of  them  in  the  discharge 
of  his  duties,  they  broke  and  caused  him  to  fall.  The  defendant 
pleaded  general  denial,  assumed  risk,  and  contributory  negligence. 
The  cause  was  tried  before  the  judge  without  a  jury,  and  resulted 
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in  a  judgment  for  plaintiff  for  $5,000.    The  receiver  has,  by  writ 
of  error,  brought  the  cause  here  for  revision. 

Theplaintiff,whowasin  the  employ  of  the  electric  light  company 
as  **  trimmer  "  when  the  concern  was  placed  in  the  hands  of  the  re- 
ceiver, continued  his,  duties  as  an  employee  of  the  receiver,  and 
was  so  engaged  when  the  injuries  complained  of  were  sustained. 
The  Citizens'  Electric  Light  &  Power  Company  was  engaged  in  fur- 
nishing light  to  the  city  of  Houston  and  its  inhabitants  by  means 
of  electric  lamps,  some  of  which  were  placed  on  the  tops  of  tall 
poles,  as  hereinafter  described,  and  the  receiver  had  continued 
the  business.  The  duties  of  plaintiff  as  trimmer  were  to  make 
daily  visits  to  the  electric  lamps  in  the  district  assigned  to  him, 
to  insert  new  carbons,  and  to  see  that  the  lamps  were  properly  ad- 
justed for  the  night.  In  order  to  reach  such  lamps  as  were  sup- 
ported on  the  tops  of  poles,  it  was  necessary  that  he  should  climb 
to  the  top  of  the  poles  by  means  of  iron  pins  driven  in  the  sides  of 
the  poles,  about  18  inches  apart.  These  pins  constituted  steps  upon 
which  the  climber  placed  his  feet  in  ascending ;  the  last  step  being 
placed  a  short  distance  from  the  top  of  the  pole,  and  the  whole 
forming  a  sort  of  ladder  designed  for  the  use  of  trimmers  and 
others  whose  duties  might  require  them  to  ascend.  Across  the  ex- 
treme top  of  this  pole  was  fitted  an  iron  casting,  the  two  arms  of 
which  extended  at  right  angles  from  the  pole,  and  in  which  were 
fastened  the  iron  rods  or  tubes  which  supported  the  lamp  and  its 
hood.  The  rods  or  tubes  were  two  in  number,  one  running  up  from 
each  arm  of  the  casting.  Their  height  above  the  casting  was  about 
38  inches.  On  their  top  was  placed  the  hood  of  the  lamp,  and  be- 
tween them  was  hung  the  lamp  itself.  The  combined  weight  of  the 
hood  and  lamp  was  about  45  pounds.  The  rods  or  tubes  were  3-4 
inch  iron  gas  pipe,  and,  from  their  appearance  alone,  it  did  not 
appear  whether  they  were  solid  iron  rods  or  hollow  tubes.  Plain- 
tiff thought  they  were  solid  rods,  and  could  not  have  ascertained 
that  they  were  otherwise  by  the  exercise  of  ordinary  care  in  the 
discharge  of  his  duties  as  trimmer.  While  the  evidence  is  conflict- 
ing as  to  whether  these  tubes  were  designed  to  be  used  by  the  trim- 
mer in  reaching  and  sustaining  the  position  necessary  for  the 
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proper  trimming  and  adjustment  of  the  lamp,  the  evidence  is  suf- 
ficient to  support  the  conclusion  reached  by  the  trial  court  that  this 
was  one  of  their  ordinary  and  proper  uses.  At  the  time  of  the 
accident,  plaintiff  had  been  discharging  his  duties  as  trimmer  for 
more  than  a  year,  and  had  daily  climbed  the  pole  from  which  be  ul- 
timately fell  and  was  injured.  He  testified  that  he  had  each  time 
used  the  rods  in  practically  the  same  way.  On  the  occasion  in 
question  he  climbed  to  the  top  of  the  pole,  placed  one  foot  on  the 
last  metal  step,  and,  taking  hold  of  the  rods  or  tubes,  raised  him- 
self to  an  upright  position,  so  that  his  body  was  opposite  the  lamp, 
reached  one  arm  around  the  supporting  rods,  while  he  held  the 
other  with  his  opposite  hand,  and  while  doing  so  both  rods  snapped 
off  near  their  connection  with  the  casting,  and  he  fell  to  the  ground 
and  was  injured  as  alleged.  The  poles  appear  to  be  about  30  feet 
in  height.  The  tubes  in  question  had  been  in  use  for  several  years, 
and  the  evidence  shows  that  they  are  rapidly  weakened  by  rust  in 
the  damp  climate  of  Houston.  An  examination  of  these  rods  im- 
mediately after  the  fall  disclosed  the  fact  that  they  were  badly 
eaten  with  rust ;  they  being  eaten  entirely  through  in  some  places, 
and  the  entire  rod  being  reduced  to  the  thickness  of  tin  after  the 
rust  was  knocked  off.  The  rust  adhered  to  the  rods  while  they 
were  in  position,  and  their  condition  was  not  disclosed  to  casual 
observation.  Had  the  rods  been  solid,  as  they  appeared  to  be,  they 
would  not  have  broken ;  and,  had  they  been  sound  tubes,  the  acci- 
dent would  not  have  occurred.  The  receiver  had  never  had  these 
rods  inspected,  and  was  guilty  of  negligence  in  failing  to  ascertain 
their  condition  and  renew  them  before  they  reached  the  dangerous 
condition  in  which  they  were  found.  The  plaintiff  was  not  an  in- 
spector, and  was  not  guilty  of  negligence  in  failing  to  ascertain  the 
condition  of  the  rods,  nor  in  the  method  he  used  in  reaching  the 
position  necessary  to  enable  him  to  perform  his  task. 

All  the  assignments  of  error,  save  one,  assail  the  sufficiency  of 
the  evidence  to  support  the  judgment.  Defendant  contends  that 
the  evidence  shows  that  the  metal  rods  were  designed  alone  to  sup- 
port the  weight  of  the  lamp  and  hood,  were  sufficiently  strong  for 
that  purpose  at  the  date  of  the  accident,  were  never  intended  to  be 
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used  as  a  means  of  climbing  to  the  necessary  position  or  of  sustain- 
ing any  part  of  the  weight  of  the  climber,  and  that  plaintiff  was 
guilty  of  contributory  negligence  and  assumed  the  attendant  risk 
in  so  using  them.  It  should  be  borne  in  mind  that  the  lamp  was 
at  a  considerable  and  dangerous  height  from  the  ground ;  that  the 
trimming  of  the  lamp  required  the  use  of  both  hands.  The  position 
necessarily  assumed  in  performing  this  task  placed  practically  the 
entire  body  higher  than  the  top  of  the  pole  and  the  metal  casting  or 
cross-arm,  thus  leaving  nothing  by  which  the  operator  could  steady 
or  support  himself,  save  the  rod  supporting  the  lamp 
and  hood.  The  consensus  of  the  testimony  shows  that 
even  the  most  careful  and  prudent  and  experienced  trim- 
mers, and  those  who  knew  the  rods  were  not  solid  iron,  placed 
some  weight  on  these  upright  supports  while  adjusting  the  carbons ; 
and  this  is  true  in  the  very  nature  of  things.  The  defendant  must 
have  known  from  the  character  of  the  structure  that  the  rods  would 
be  used  by  trimmers  in  reaching  and  maintaining  their  perilous 
position.  The  weight  of  the  pendent  lamp  and  hood  was  about  45 
pounds,  and  plaintiff  ought  not  to  be  held  to  the  unreasonable  pre- 
sumption that  the  rods  had  barely  suificient  strength  to  support  the 
lamp  and  hood,  and  no  excess  of  strength  to  answer  the  uses  which 
their  appearance  invited.  He  was  never  told  not  to  use  them. 
Never  advised  that  they  were  not  solid,  and  their  size  (which  was 
greater  than  the  metal  foot  rests)  and  their  apparent  solidity,  in- 
stead of  warning  him  not  to  use  them,  invited  him  to  rely  on  them 
in  gaining  and  maintaining  a  position  where  some  support  other 
than  his  feet  and  knees  was  so  obviously  necessary.  But  defendant 
contends  that,  even  if  it  be  conceded  it  was  proper  to  use  them  to 
steady  the  body,  plaintiff  was  negligent  in  using  them  to  pull  up  or 
raise  his  weight  by,  and  that  in  so  doing,  and  in  standing  on  the 
top  step,  instead  of  the  step  next  to  the  top  he  voluntarily  and 
recklessly  did  an  unnecessary  and  improper  thing,  which  alone 
caused  his  injury.  According  to  plaintiff's  testimony,  they  did  not 
break  while  he  was  raising  himself  to  the  proper  position,  but 
when  he  put  his  arm  around  to  reach  the  lamp.  Plaintiff  did  not 
place  his  entire  weight  on  the  rods,  but  expressly  stated  that  nearly 


784  American  Electkical  Cases.  [vol.  8 

Dupree  v.  Tamborilla. 

all  his  weight  was  on  his  foot  which  he  had  placed  on  the  step.  He 
and  the  witness  Kiley  stated  this  to  be  the  usual  and  proper  way. 
Other  witnesses,  while  claiming  that  the  safer  way  is  to  stand  on 
the  next  to  the  last  step,  and  put  the  leg  through  and  over  the  crotch 
of  the  casting,  admit  that  it  is  an  awkward  thing  to  do ;  and  nearly 
all  the  witnesses  concede  that  the  trimmer  is  left  to  his  own  judg- 
ment as  to  the  safest  and  best  way,  and  that  they  do  not  all  use  the 
same  method.  They  all  concede  that  the  use  of  both  hands  is  neces- 
sary in  adjusting  the  carbon,  and  that,  even  when  standing  on  the 
last  step  but  one,  with  one  leg  through  the  crotch,  or  thrown  around 
the  post  over  the  top  step,  as  shown  in  one  of  the  protographs,  the 
body  is  utterly  without  lateral  support,  unless  the  rods  are  used 
for  the  purpose.  As  to  the  safest  and  best  way  to  do  the  work, 
there  is  a  substantial  conflict  in  the  evidence ;  but,  even  if  this  were 
not  true,  the  plaintiff  is  not  held  to  the  adoption  of  the  safest 
method.  He  is  held  only  to  the  exercise  of  ordinary  care  for  his 
safety  in  the  light  of  the  facts  which  he  knew,  or  must  be  held  to 
have  known.  It  seems  to  us  that  no  reasonable  man  would  expect 
that  what  appeared  to  be  solid  iron  rods,  three-fourths  of  an  inch 
in  diameter,  would  snap  off  like  brittle  wood,  without  a  warning 
bend,  or  time  to  catch  a  more  substantial  support.  His  daily  po- 
sition on  the  pole  was  one  of  peril,  at  best ;  and  he  had  the  right  to 
presume,  in  the  absence  of  knowledge  to  the  contrary,  that  his  mas- 
ter had  made  and  maintained  the  supports  on  which  he  might  rely 
for  safety  in  a  reasonably  safe  condrtion.  It  will  not  do  to  say  he 
evidently  put  more  weight  on  the  rods  than  he  usually  did.  In  do- 
ing his  work,  which  it  was  his  duty  to  do  with  reasonable  dispatch, 
the  law  did  not  require  that  he  should,  at  his  peril,  measure  to  a 
fraction  the  amount  of  weight  he  might  with  safety  impose  upon 
the  rods.  It  was  the  master's  duty  to  construct  against  the  use  to 
which  he  might  reasonably  expect  they  would  be  subjected.  On  the 
whole  case,  we  think  it  fairly  appears,  as  found  by  the  trial  court> 
that  the  act  of  plaintiff  in  using  the  rods  as  he  did  was  reasonable 
and  natural,  and  such  as  the  master,  in  the  light  of  all  tie  circum- 
stances, ought  to  have  foreseen  and  provided  against.     Whether, 
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under  any  circumstances,  it  was  proper  for  the  trimmer  to  use  the 
top  step  as  plaintiff  did,  has  been  determined  by  the  trial  court,  on 
competent  evidence,  adversely  to  the  contention  of  defendant,  and 
we  do  not  feel  authorized  to  disturb  the  finding. 

It  is  further  contended  by  defendant  that  plaintiff  was  an  in- 
pector, — so  made  by  the  receiver, — and  that  this  is  shown  by  the 
undisputed  evidence.  It  true,  plaintiff's  duties  required  him  to 
ascend  the  pole  daily,  and  he  was  required  to  report  by  entries  in 
what  was  termed  the  "  Trouble  Book  "  any  defect  or  disorder  he 
saw  on  the  lines ;  but  it  also  appears  that  he  was  not  instructed  to 
look  for  defects  not  observable  without  the  application  of  some  test, 
and  he  was  furnished  no  tools  or  appliances  with  which  to  test  the 
soundness  of  the  poles,  or  the  extent  to  which  rust  had  damaged 
the  iron  rods.  He  reported  from  time  to  time  such  defects  as  he 
saw,  but  the  evidence  is  suificient  to  support  the  conclusion  that 
he  was  in  no  sense  made  an  inspector  of  the  appliances,  the  defects 
in  which  caused  the  accident.  Nor  can  he  be  held,  under  the  facts, 
to  have  known  that  the  receiver  had  not  adopted  some  system  of 
inspection  whereby  he  could  have  been  advised  from  time  to  time 
of  the  condition  of  the  various  fixtures  on  which  the  safety  of  tlie 
employees  depended.  We  do  not  deem  it  necessary  to  discuss  and 
distinguish  from  this  case  the  authorities  cited  on  this  point  by  ap- 
pellant. We  think,  under  a  fair  construction,  they  are  inapplicable 
to  this  case.  The  principles  of  law  which  control  the  case  are 
familiar  and  well  settled,  and«it  would  serve  no  useful  purpose  to 
discuss  them,  or  to  cite  authority  in  their  support. 

By  the  seventh  assignment  of  error,  defendant  complains  of  the 
action  of  the  court  in  permitting  the  witness  Ballinger  to  testify 
as  to  his  manner  of  climbing  the  poles  in  1894  and  1895,  while  in 
the  employ  of  the  company  of  which  the  defendant  is  receiver.  The 
objection  was  not  overruled  when  made,  but,  as  the  trial  was  before 
the  court,  it  was  admitted  subject  to  objection.  If  error,  it  was  not 
harmful,  and  the  assignment  might  be  overruled  upon  this  ground. 
But  in  hearing  this  evidence  the  court  did  no  more  than  hear  the 
witness  Ballinger  testify  to  matters  about  which  others  had  been 
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permitted  to  testify  without  objection,  and  to  which  defendant  had 
addressed  much  testimony;  that  is,  the  manner  in  which  various 
linemen  had  ascended  the  poles.  It  was  shown  that  plaintiff  him- 
self had  acquired  most  of  his  experience  as  an  employee  of  the  li^t 
company  before  becoming  an  employee  of  th.e  receiver,  and  it  does 
not  appear  that  the  construction  of  the  poles  and  lamps  had  been 
changed  by  the  receiver,  or  that  the  method  of  ascending  the  poles 
had  been  altered  either  by  order  of  the  receiver  or  by  custom.  The 
main  force  of  the  objection  goes  rather  to  the  weight  than  to  the 
admissibility  of  the  evidence.  The  case  is  plainly  one  of  fact,  and 
we  are  clear  that  it  is  not  such  as  would  authorize  us  to  interfere  on 
the  ground  that  the  evidence  is  insufficient,  or  that  the  judgment  is 
manifestly  against  the  truth  of  the  case. 

Much  of  defendant's  brief  is  addressed  to  matters  affecting  the 
weight  of  the  evidence  and  the  credibility  of  various  witnesses, — 
plaintiff  among  the  number.  We  have  not  deemed  it  necessary  to 
follow  the  brief  and  discuss  at  length  the  force  of  the  testimony. 
We  have  thought  it  sufficient  to  state  our  conclusions  with  such 
elaboration  and  explanation  as  are  necessary  to  a  clear  understand- 
ing of  the  nature  of  the  case. 

The  judgment  is  affirmed.    Affirmed. 

Injury  to  electrte  lamp  trimmer  by  "wmgon  oatchinc  Ia  eleetrle 
wires. — In  the  case  of  CampheU  v.  Wood,  22  N.  Y.  App.  Div.  699,  48  N.  T. 
Supp.  46,  a  lamp  trimmer  employed  by  an  electric  light  company,  brought  an 
action  to  recover  damages  for  personal  injuries  resulting  from  the  alleged 
negligence  of  the  driver  for  an  express  company;  it  appeared  that,  after  the 
lamp  trimmer  had  lowered  an  electric  lamp  in  order  to  clean  it,  so  that  the 
wires  connected  with  it  were  only  about  six  feet  above  a  public  street,  he  saw, 
while  standing  in  the  street,  three  wagons  approaching  him  in  a  single  file; 
that  he  told  the  drivers  when  at  a  distance  of  about  fifty  feet  to  lopk  out  for 
the  wires,  and  then  turned  to  his  lamp  again;  that  two  of  the  drivers  did  as 
directed,  but  that  the  top  of  the  third  wagon,  an  express  wagon,  whose  driver 
did  not  hear  the  warning,  caught  the  wire,  dragged  the  plaintiff,  whose  hand 
became  entangled  under  the  lamp  globe,  against  the  wagon,  while  the  horse 
proceeded  at  a  rapM  rate,  until  the  wire  broke.  It  was  held  that  no  negli- 
gence was  shown  upon  the  part  of  the  driver  of  the  express  wagon;  and  that 
the  plaintiff  was  shown  to  have  been  guilty  of  contributory  negligence. 
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8lu9  v.  Consolidated  Lighting  Company. 

Vernumt;  Supreme  Court,  ■ 

1.  INJUBT  to  UmSMAN  BT  FALL  OF  FOLK;   DUTT  OF  INSPECTION;    ASSUMPTION 

OF  BISK. — ^The  plaintiff  was  injured  by  the  fall  of  an  electric  light  pole 
upon  which  he  was  at  work.  The  pole  was  badly  decayed,  although  there 
was  nothing  in  its  appearance  to  indicate  that  it  was  unsafe.  Its  con- 
dition could  have  been  ascertained  by  digging  a  few  inches  below  the 
surface  of  the  ground.  No  inspection  of  the  pole  was  made  by  the  plaint- 
iff. Under  such  facts  the  defendant  was  not  guilty  of  negligence.  The 
plaintiff  himself  was  guilty  of  negligence  in  failing  to  ascertain  the  con- 
dition of  the  pole  before  climbing  it.  In  ascending  a  pole  without  proper 
inspection  a  lineman  assumes  the  risk  of  danger.  The  fact  that  the 
defendant  might  have  had  knowledge  of  its  unsafe  condition  would  not  re- 
lieve the  plaintiff  of  his  duty  of  inspection. 

Exceptions  by  defendant  from  judgment  for  plaintiff.  Decided 
January  28,  1901 ;  reported  78  Vt  35,  50  Atl.  554. 

John  W.  Gordon  and  Richard  A.  Hoar,  for  plaintiff. 

Senter  &  Ooddard  and  H.  A.  Huse,  for  defendant 

Opinion  by  Munson,  J. : 

The  plaintiff  was  injured  by  the  fall  of  an  electric  light  pole,  At 
the  top  of  which  he  was  working.  There  was  nothing  in  the  ap- 
pearance of  the  pole  as  it  stood  to  indicate  that  it  was  unsafe.  Its 
decayed  condition  could  easily  have  been  ascertained  by  digging  a 
few  inches  below  the  surface.  The  plaintiff  had  been  at  work  for 
the  defendant  but  a  few  weeks,  and  knew  nothing  of  the  history  of 
this  pole.  It  was  being  stripped  by  direction  of  the  superintend- 
ent of  the  line.  The  company  had  decided  upon  a  change  of  plan 
which  rendered  the  maintenance  of  a  pole  at  that  point  unnecesr 
sary,  and  the  plaintiff  understood  that  the  pole  was  to  be  taken 
down  for  that  reason.  The  company  had  before  this  decided  to 
reset  it  that  fall  because  of  its  unsound  condition.  This  fact  was 
not  communicated  to  the  plaintiff  nor  to  the  person  with  whom  he 
was  working.    The  plaintiff  had  had  some  previous  experience  as  a 
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lineman,  and  entered  the  defendant's  service  with  an  understand- 
ing that  climbing  was  to  be  a  part  of  his  work.  He  knew  that  poles 
became  decayed  below  the  surface  after  a  time,  that  of  poles  of  the 
same  variety  some  became  decayed  sooner  than  others,  and  that 
some  test  was  necessary  to  ascertain  this  condition.  He  made  no 
examination  of  the  pole  which  caused  his  injury.  The  pole  in 
question  was  one  of  two  which  stood  on  opposite  sides  of  the  street 
supporting  the  span  wire  from  which  the  light  was  suspended. 
There  was  one  guy  wire  running  from  near  the  top  of  the  pole,  in 
a  direction  opposite  to  that  of  the  span  wire,  to  a  house,  where  it 
was  fastened  to  a  stone  wall.  The  plaintiff  had  just  detached  and 
lowered  the  end  of  the  span  wire,  and  was  changing  his  position 
to  cut  the  guy  wire,  when  the  pole  fell.  Tlie  pole,  as  set  in  the 
ground,  if  it  had  been  sound,  would  have  held  the  plaintiff  regard- 
less of  the  wires.  The  connection  of  this  pole  with  the  other  could 
have  been  broken  as  well  by  going  up  the  other  pole  and  detaching 
the  span  wire  at  the  end.  There  were  so  many  wires  attached  to 
that  pole  that  it  could  not  have  fallen.  Nothing  appears  as  to  a 
safer  method  of  disposing  of  the  guy  wire  than  may  be  inferred 
from  the  facts  regarding  its  fastening  as  above  stated.  It  appears 
that  some  poles  in  a  line  will  begin  to  decay  by  the  second  year ; 
that  two  or  three  years  later  they  should  be  examined  to  ascertain 
their  condition;  that  some  will  be  found  to  require  resetting  or 
extra  guying  within  a  short  time  after ;  that  defendant's  line  was 
set  in  1888,  and  that  the  work  of  resetting  it  was  commenced  in 
1894;  that,  owing  to  the  impracticability  of  doing  this  work  in  the 
winter,  it  is  the  practice  to  reset  in  the  fall  all  poles  not  considered 
safe  to  remain  until  another  season ;  that  this  was  one  of  the  origi- 
nal poles,  and  that  a  few  months  before  the  accident  the  superin- 
tendent examined  it,  and  found  it  somewhat  decayed,  and  that  later 
it  was  designated  as  one  of  the  poles  to  be  reset  that  fall,  as  before 
stated. 

The  plaintiff  testified  that  he  was  employed  for  the  company  by 
one  Snow ;  that  he  worked  with  Snow  and  under  his  direction  and 
never  received  instructions  from  any  one  else ;  that  he  was  working 
tinder  Snow's  immediate  direction  at  the  time  of  the  accident,  and 
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that  Snow  told  him  to  climb  tiie  pole.  The  case  does  not  show 
what  plaintiff's  counsel  claimed  from  this  in  argument  or  by  way 
of  request  Defendant's  counsel  requested  an  instruction  upon  the 
doctrine  of  fellow  servant,  but  the  court  made  no  reference  to  the 
subject  in  its  charge,  and  the  defendant  now  claims  that  the  omis- 
sion was  error.  The  claim  is  not  sustainable.  It  cannot  be  said  to 
appear  from  the  case  as  presented  that  the  plaintiff  stood  upon  any 
ground  that  entitled  the  defendant  to  a  compliance  with  its  re- 
quest. 

The  defendant  moved  that  a  verdict  be  directed  in  its  favor, 
claiming  that  the  uncontradicted  testimony  of  the  plaintiff  and  all 
the  evidence  in  the  case  showed  that  the  defendant  was  not  guilty 
of  negligence,  but  that  there  was  negligence  on  the  part  of  the 
plaintiff,  and  basing  the  motion  upon  grounds  which  raise  the  ques- 
tion whether  the  duty  of  inspecting  the  pole  rested  upon  the  de- 
fendant or  the  plaintiff.  The  plaintiff  assumes  that  it  was  the 
duty  of  the  defendant  to  ascertain  the  condition  of  the  pole  before 
requiring  him  to  climb  it,  and  that  when  he  was  put  to  work  upon 
it  without  caution  he  had  a  right  to  assume  that  it  was  safe.  The 
defendant  contends  that  the  inspection  of  the  pole  was  a  part  of 
the  plaintiff's  duty  as  a  lineman,  and  that,  if  he  saw  fit  to  climb  it 
without  an  examination,  he  took  the  entire  risk.  It  is  impossible 
to  say  that  it  is  the  duty  of  the  company  to  furnish  the  lineman  a 
safe  pole  upon  which  to  work.  The  nature  of  his  employment  in- 
volves the  necessity  of  working  upon  poles  in  various  stages  of 
decay.  He  contracts  with  reference  to  this  necessity,  and  must  be 
held  to  assume  the  risks  involved  in  it.  The  point  of  danger  is  a 
few  inches  below  the  surface,  and  the  condition  of  the  pole  can  be 
ascertained  only  by  an  examination  at  that  point.  The  examina- 
tion is  not  to  determine  whether  the  designated  work  shall  proceed 
or  not,  but  to  determine  in  what  manner  it  shall  proceed.  It  is 
auxiliary  to  the  lineman's  principal  work,  can  be  conveniently 
made  in  connection  with  it>  and  requires  no  separate  training.  It 
is  difficult  to  conceive  of  any  preliminary  work  that  would  be  more 
clearly  in  the  line  of  the  servant's  duty.  It  could  hardly  be  re- 
quired that  a  company  sending  out  a  gang  of  men  to  repair  its  line 
should  send  other  men  before  them  to  inspect  the  poles,  and  deter- 
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mine  which  oould  safely  be  climbed  without  the  taking  of  precau- 
tions. Mclsaac  v.  Lighting  Co.,  172  Mass.  89,  51  N.  E.  524,  70 
Am.  St.  Bep.  244.  But  it  is  said  that  the  defendant  had  con- 
demned this  pole  for  an  ascertained  unsoundness,  and  that  its 
failure  to  communicate  this  fact  will  enable  the  plaintiff  to  re- 
cover. We  see  no  ground  upon  which  this  view  can  be  sustained. 
In  fact,  the  knowledge  and  action  of  the  defendant  were  not  such 
as  the  argument  assumes.  The  company  had  condemned  the  pole 
as  unfit  to  remain  beyond  that  season,  but  not  as  unfit  to  use 
through  the  season,  nor  as  unsafe  to  climb  at  the  time  plaintiff  was 
sent  to  strip  it  The  company's  standard  of  condenmation  was 
with  reference  to  a  variety  of  considerations  which  might  require 
the  condemnation  of  poles  entirely  safe  for  climbing.  We  have 
not  the  means  of  determining  just  what  that  standard  was,  nor  how 
nearly  it  coincided  with  the  standard  of  safety  as  regards  the 
handling  of  the  pole.  The  ascertainment  that  the  pole  was  '^  some- 
what decayed,"  a  few  months  before  the  climbing,  did  not  charge 
the  defendant  with  knowledge  of  the  lineman's  danger.  The  decay 
would  be  of  uncertain  progress,  and  the  fact  of  its  existence  pointed 
only  to  the  necessity  of  certain  precautions  which  it  was  the  line- 
man's duty  to  take  irrespective  of  any  warning.  The  actual  condi- 
tion of  the  pole  at  the  time  and  for  the  purpose  of  the  lineman's 
work  remained  an  open  question,  to  be  determined  by  the  usual  in- 
spection. This  preliminary  examination  affords  the  basis  for  an 
exercise  of  the  lineman's  judgment  There  are  various  methods 
and  appliances  by  means  of  which  a  pole  is  stripped  and  lowered, 
and  the  lineman  selects  from  these  according  as  he  judges  the  need 
to  be.  The  defendant's  silence  gave  the  plaintiff  no  right  to  assume 
that  the  pole  was  safe  for  climbing,  but,  on  the  other  hand,  the  de- 
fendant had  a  right  to  assume  that  in  the  absence  of  information, 
the  plaintiff  would  take  the  usual  precautions.  Upon  this  holding 
there  was  no  evidence  of  negligence  on  the  part  of  the  defendant, 
and  a  verdict  should  have  been  directed  in  its  favor. 

[Omitting  portions  of  opinion  relative^to  evidence  as  to  employ- 
ment of  physicians  and  nurses.] 

Judgment  reversed,  and  cause  remanded. 
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See  Kellog  v,  Denver  Consolidated  Tramtoay  Co,,  ante,  p.  749,  and  extended 
note  to  the  case  of  Tanner  t?.  New  York,  N.  E,  d  H.  R.  Co.,  ante,  p.  766. 

lajory  by  fall  of  decayed  pole;  dnty  of  inspeotion. — ^The  case  of 
Western  Union  Telegraph  Co.  v.  Tracy,  114  Fed.  282,  was  an  action  by  a  line- 
man against  the  telegraph  company  to  recover  for  an  injury  sustained  by 
reason  of  the  breaking  of  a  pole  upon  which  he  was  working,  which  was 
decayed  below  the  surface  of  the  ground;  the  evidence  was  conflicting  as  to 
whether  under  the  custom  and  practice  of  doing  such  work  it  was  the  duty 
of  the  lineman  to  determine  for  himself  the  safety  of  the  poles,  or  whether 
it  was  the  practice  and  business  of  the  foreman  to  inspect  the  poles  to  de- 
termine their  safety  and  that  the  lineman  relied  on  the  foreman's  inspection. 
The  court  submitted  this  question  of  fact  to  the  jury,  and  upon  a  verdict  in 
favor  of  the  plaintiff  it  was  held  that  it  must  be  accepted  as  established  that 
the  plaintiff  was  not  under  the  alleged  duty,  and  also  that  he  was  not  guilty 
of  any  contributory  negligence  and  was  free  from  fault.  The  Circuit  Court 
of  Appeals  sustained  the  holding  of  the  district  court,  and,  in  so  doing,  said: 

"  That  the  case  was  not  one  which  the  court  would  have  been  warranted  in 
taking  from  the  jury,  unless  upon  the  ground  either  that  inspection  of  the 
pole  was  not  a  part  of  the  foreman's  duty,  or  (if  *it  was)  that  the  defendant 
was  not  responsible  for  the  foreman's  failure  to  discharge  that  duty,  is  too 
clear  for  argument,  and  that  these  subjects  were  dealt  with  in  a  manner  as 
favorable  to  the  defendant  as  was  at  all  possible  we  are  entirely  satisfied. 
It  is  not  necessary  to  decide  whether,  by  reason  of  the  company's  legal  obli- 
gation to  exercise  ordinary  care  to  provide  a  reasonably  safe  place  and 
appliances  for  its  employees,  it  was  not  unconditionally  bound  to  look  to  the 
safety  of  the  pole  upon  which  the  plaintiff  was  required  to  work;  for  it  was 
not  ruled  that  the  defendant's  responsibility  was  conclusively  fixed  by  this 
general  rule  of  law,  but  that  it  depended  upon  whether,  as  matter  of  fact,  tlie 
custom  in  doing  such  work  was  for  the  foreman  to  inspect  the  poles,  or  for 
the  linemen  themselves  to  inspect  them.  Upon  this  question  the  testimony 
was  conflicting,  and  it  was  submitted  to  the  jury  with  the  statement  that  '  if, 
according  to  the  custom  and  practice  in  this  kind  of  work,  the  duty  of  in- 
specting the  poles  is  upon  the  lineman,  and  not  upon  the  foreman,  it  would 
follow  that  the  company  here  would  not  be  responsible  for  this  disaster.'  In 
our  opinion,  the  court,  in  thus  holding  that  the  company  was  but  provisionally 
responsible,  and  in  leaving  it  to  the  jury  to  find  whether  the  practice  was 
such  as  to  make  it  absolutely  so,  went  quite  as  far  as  could  be  justified  in 
restriction  of  the  defendant's  liability." 

Upon  the  remaining  point  the  law  is  well  settled.  The  duty  of  inspection, 
if  not  that  of  the  linemen, —  and  the  jury  has  found  that  it  was  not,— was 
the  positive  duty  of  the  company  itself,  and  it  was  responsible  for  its  non- 
performance, notwithstanding  the  fact  that  it  had  engaged  another,  however 
competent,  to  perform  it.  Hugh  t?.  Railway  Co,,  100  U.  S.  213,  25  L.  Ed.  612; 
Railroad  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup.  Ct.  843,  40  L.  Ed.  994." 
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Bbaby  V.  Western  Union  Teleobafh  Co. 

United  States;  Circuit  Court  of  Appeals,  Sixth  Circuit, 

1.  INJUBT  TO  LINEMAN   BY  BEING  STRUCK   WITH   TIE  WIRE;    INOOMPKTENCT   OF 

FELLOW  SERVANT. — The  plaintiff  was  a  lineman  in  the  employ  of  the  de- 
fendant and  while  engaged  in  fastening  telegraph  wires  to  glass  in- 
sulators on  a  telegraph  pole  by  means  of  a  tie  wire  the  tel^praph  wire 
was  drawn  tight  by  one  of  the  plaintiff's  fellow  servants  and  the  tie  wire 
broke  loose  and  struck  the  plaintiff  in  the  eye.  It  was  contended  and  at- 
tempted to  be  proved  that  the  fellow  servant  was  incompetent,  and  that 
his  incompetency  was  known  to  the  defendant.  It  was  held,  in  the  ab- 
sence of  positive  proof  as  to  whether  it  was  the  act  of  the  alleged  incom- 
petent servant  which  caused  the  injury,  that  the  plaintiff  could  not 
recover. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan.  Decided  February  10,  1902 ;  reported 
113  Fed.  909. 

Statement  by  Wantt,  District  Judge : 

The  evidence  in  this  case  showed  that  the  plaintiff  was  in  the  employ  of 
the  defendant  as  one  of  four  linemen,  whose  business  it  was  to  carry  the 
wire  from  the  ground  and  fasten  it  by  means  of  a  tie  wire  to  the  glass  in- 
sulators on  the  poles  at  a  height  of  from  30  to  35  feet.  It  was  shown  that 
when  the  main  wire  was  in  position  it  was  the  duty  of  an  employee,  called 
a  "jackman,"  to  tighten  it  on  receiving  the  proper  signal  from  the  linemen 
when  they  were  ready.  The  manner  of  giving  this  signal  was  for  the  line- 
man farthest  from  the  jackman  to  signal  the  lineman  nearest  to  himself,  who 
in  turn  passed  the  signal,  when  he  was  ready,  to  the  second  lineman,  who, 
when  he  was  prepared,  signaled  the  lineman  nearest  to  the  jackman,  from 
whom  the  jackman  received  the  signal,  which  indicated  that  all  of  the  line- 
men were  ready  to  have  the  wire  tightened,  and  upon  that  signal  he  tight- 
ened it.  The  evidence  tended  to  show  that  the  jackman  was  an  unfit  man 
for  his  position  on  account  of  having  been  addicted  to  the  excessive  use  of 
intoxicating  liquors  for  many  years,  and  on  account  of  his  carelessness  in 
tightening  the  wires  on  a  number  of  occasions  preceding  the  accident  without 
signals  from  the  lineman  on  the  poles;  and  that  the  foreman,  who  had  au- 
thority to  hire  and  discharge  the  jackman,  knew  of  his  incompetency.  The 
plaintiff  on  the  morning  of  January  25,  1899,  was  tying  the  wire  on  the 
second  pole  from  the  jackman,  and  before  he  was  ready,  and  before  he  had 
given  any  signal,  and  while  reaching  for  his  wrench,  the  wire  was  tightened, 
throwing  into  his  face  the  tie  wire,  one  end  of  which  struck  his  eye  and  put 
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it  out,  to  recover  damages  for  which  injury  this  action  was  begun.  On  the 
conclusion  of  the  plaintiff's  evidence  the  trial  judge  directed  a  verdict  for  the 
defendant,  and  to  review  the  judgment  on  that  verdict  the  case  is  brought 
here  on  writ  of  error. 

Edward  McNamara  (Harrison  Oeer  and  David  E.  Heineman, 
of  counsel),  for  plaintiff  in  error. 

C.  A,  Kent,  for  defendant  in  error. 

Opinion  by  Wanty,  District  Judge : 

It  is  settled  law  in  the  Federal  courts  tHat  the  master  owes  the 
duty  of  using  proper  diligence  in  the  employment  of  competent 
men  to  perform  the  duties  for  which  they  are  engaged,  and  that  he 
cannot  escape  this  responsibility  by  delegating  his  duty  to  an  agent 
who  is  a  fellow  servant  of  the  injured  employee;  and  after  the 
employment  of  the  servant  it  is  the  duty  of  the  master  to  keep  him- 
self advised  as  to  his  fitness,  so  that  an  incompetent  person  may  not 
continue  in  the  service  to  endanger  the  lives  and  limbs  of  his  fellow 
servants.  Railroad  Co,  v.  Henthorne,  19  C.  C.  A.  623,  73  Fed. 
634,  and  the  larg^  number  of  cases  cited  in  that  opinion  by  Judge 
Taft  The  evidence  in  this  case,  however,  does  not  show  that  the 
negligence  of  this  jackman  caused  the  injury.  The  plaintiff  testi- 
fied that  he  had  given  no  signal  before  the  wire  was  pulled  by  the 
jackman.  But  it  appears  that  the  jackman  should  receive  the  sig- 
nal from  the  lineman  nearest  to  him,  who  occupied  the  pole  be- 
tween the  plaintiff  and  the  jackman.  There  is  no  evidence  showing 
that  the  lineman  next  to  the  jackman  had  not  transmitted  the  sig- 
nal, although  the  evidence  is  clear  that  he  had  not  received  the 
signal  from  the  plaintiff.  It  is  possible  that  the  jackman  did  not 
receive  this  signal,  but  it  was  necessary  to  show  that  he  did  not  be- 
fore the  plaintiff  could  recover.  If  he  did  receive  the  signal,  it 
was  his  duty  to  tighten  the  wire,  as  he  did,  and  the  defendant 
could  not  be  charged  with  negligence.  It  is  not  sufficient  to  show 
that  an  accident  has  occurred,  and  that  it  may  have  been  caused 
by  the  negligence  of  an  incompetent  servant,  for  whose  employment 
and  retention  in  his  service  the  master  is  liable,  but  the  fact  must 
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be  shown.  In  this  case  the  court  would  not  have  been  justified  in 
allowing  the  jury  to  infer  the  absence  of  a  signal  when  it  could 
have  been  shown  by  positive  proof  if  the  signal  had  not  been  given. 
In  Patton  v.  Railway  Co.,  179  U.  S.  658-663,  21  Sup.  Ct.  275, 
277,  45  Lu  Ed.  361,  the  court  says: 

"  The  fact  of  accident  carries  with  it  no  presumption  of  negligence  on  the 
part  of  the  employer,  and  it  is  an  affirmative  fact  for  the  injured  employee  to 
establish  that  the  employer  has  been  guilty  of  negligence.  Railvoay  Co,  v. 
Barrett,  166  U.  8.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1136.  ...  It  is  not 
sufficient  for  the  employee  to  show  that  the  employer  may  have  been  guilty 
of  negligence, — ^the  evidence  must  point  to  the  fact  that  he  was.  And  where 
the  testimony  leaves  the  matter  uncertain,  and  shows  that  any  one  of  half 
a  dozen  things  may  have  brought  about  the  injury,  for  some  of  which  the 
employer  is  responsible,  and  for  some  of  which  he  is  not,  it  is  not  for  the 
jury  to  guess  between  these  half  a  dozen  causes,  and  find  that  the  negli- 
gence of  the  employer  was  the  real  cause,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  that  conclusion.  If  the  employee  is  unable 
to  adduce  sufficient  evidence  to  show  negligence  on  the  part  of  the  employer, 
it  is  only  one  of  the  many  cases  in  which  the  plaintiff  fails  in  his  testimony, 
and  no  more  sympathy  for  the  imfortunate  victim  of  an  accident  justifies  any 
departure  from  settled  rules  of  proof  resting  upon  all  plaintiffs." 

In  the  absence  of  proof  of  the  tightening  of  this  wire  before  re- 
ceiving the  proper  signal,  which  was  a  necessary  fact,  the  court 
would  not  have  been  justified  in  submitting  the  case  to  the  jury, 
and  it  is  not  necessary  to  notice  the  other  questions  discussed  by 
counsel  at  the  hearing. 

The  judgment  is  affirmed. 
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CONTACT   WITH    ELECTRIC   WIRES    OF   ANOTHER 

COMPANY. 


EOONOMY  LlOHT  &  PoWEB  Co.  V.   ShEBIDAN. 

Illinois;  Supreme  Court, 

1.  INJUBT  TO  LINSHAir  Or  TELEPHOITE  COMPANY  BT  CONTACT  WITH  DieFEOTlVELT 
INSULATED    KLBOTBIO    UGHT    WIBE;     PRESUMPTION    OF    NEGLIGENCE.  —  The 

plaintiff's  intestate  was  a  lineman  in  the  employ  of  a  telephone  company, 
|and  while  engaged  in  his  duties  as  such  upon  one  of  the  poles  of  the 
telephone  company  received  a  shock  of  electricity,  fell  from  the  pole  and 
was  instantly  killed.  It  appeared  that  the  decedent  was  standing  on  the 
cross-arm  of  the  pole  upon  which  an  electric  light  wire  was  strung,  hold- 
ing in  his  hands  a  telephone  suspension  wire  which  hung  to  the  ground; 
the  shoes  of  the  decedent  were  wet.  The  electric  light  wire  was  defec- 
tively insulated  and  was  charged  with  an  electric  current  of  about  1,100 
volts  pressure;  while  in  this  position  the  decedent  was  heard  to  scream 
as  if  in  great  pain  and  he  fell  from  the  pole  to  the  ground.  There  was 
no  direct  proof  that  he  came  in  contact  with  the  electric  wire.  It  was 
held  that  the  facts  and  circumstances  were  sulfacient  to  justify  an  in- 
ference that  a  contact  with  the  electric  wire  was  the  cause  of  his  death, 
and  that  it  was,  therefore,  proper  to  submit  the  case  to  the  jury. 
2.  Hypothetical  question. — ^The  facts  and  circumstances  being  suffi- 
cient to  justify  an  inference  that  the  electric  light  wire  was  defectively 
insulated  and  that  the  decedent  came  to  his  death  by  contact  therewith, 
a  hypothetical  question  assuming  such  facts  was  properly  allowed. 

Appeal  by  defendant  from  a  judgment  of  the  Appellate  Court 
affirming  a  judgment  for  the  plaintiff.  Decided  December  16, 
1902 ;  reported  200  111.  439,  65  N.  E.  1070. 

Oamsey  &  KnoXy  for  appellant. 

Donahoe  &  McNatyhton,  for  appellee. 

Opinion  by  Boggs,  J. : 

The  appellate  court  for  the  second  district  affirmed  the  judg- 
ment entered  in  the  Circuit  Court  of  Will  county  in  favor  of  the 
appellee  administrator  against  the  appellant  company  in  the  sum 
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of  $3,000,  and  the  appellant  company  has  brought  the  cause  here 
by  a  further  appeal. 

But  two  questions  of  law  arise :  First,  whether  the  court  erred 
in  overruling  the  motion  entered  by  the  appellant  company  at  the 
close  of  all  evidence  to  direct  the  jury  to  return  a  peremptory 
verdict  in  its  favor ;  and,  second,  whether  the  court  erred  in  over- 
ruling the  objections  of  appellant  company  to  a  hypothetical  ques- 
tion propounded  by  counsel  for  the  appellee.  These  questions  re- 
quire brief  reference  to  the  facts  of  the  case. 

The  action  was  case,  under  the  statute,  to  recover  the  damages 
occasioned  by  the  death  of  Martin  Sheridan,  appellee's  intestate, 
to  his  mother  and  brothers  and  sisters.  On  the  20th  day  of  No- 
vember, 1899,  Martin  Sheridan  was  in  the  employ  of  the  Chicago 
Telephone  Company  as  a  lineman.  The  appellant  company,  with 
the  consent  of  the  Chicago  Telephone  Company,  had  strung  cer- 
tain of  its  electric  light  wires  on  cross-arms  attached  to  the  poles 
of  the  telephone  company.  Said  deceased  ascended  one  of  such 
poles  for  the  purpose  of  adjusting  a  suspension  wire  thereon  above 
the  cross-arm  of  the  appellant  company.  He  fell  from  thence 
to  the  ground,  and  was  instantly  killed.  The  theory  of  the  ap- 
pellee administrator  was  that  the  deceased,  while  holding  the  sus- 
pension wire,  which  came  down  to  the  ground,  came  in  contact 
with  the  electric  light  wire  of  the  appellant  company;  that  the 
electric  light  wire  was  charged  with  an  electric  current  of  from 
1,000  to  1,100  volts  power,  and  was  imperfectly  insulated  or 
wholly  uninsulated  at  the  point  of  contact,  and  that  the  deceased 
received  a  current  of  electricity  which  caused  him  to  fall  from 
the  pole  to  the  ground ;  and  that  he  was  thereby  instantly  killed. 
The  ground  of  the  motion  for  a  peremptory  verdict  was  that 
there  was  no  evidence  "(1)  that  the  wires  of  the  defendant  at  the 
point  on  the  pole  where  they  were  connected  with  the  pin  were 
not  insulated ;  or  (2)  that  the  decedent  came  in  contact  with  those 
wires;  or  (3)  that  he  had  hold  of  the  suspension  cable  at  that 
time." 

It  was  proven  that  the  shoes  of  the  deceased  were  wet ;  that  he 
was  standing  upon  the  cross-arm  on  which  the  electric  light  wire 


Contact  with  Wires  of  Another  Company.         797 

— ^^^^^— ^— — ^— ^^^— ^™— ^^— ^  ^^p-^— ».^^»^^»^^^ 

Economy  Light  &  Power  Co.  y.  Sheridan. 


was  Strung,  and  that  he  held  in  his  hand  the  suspension  wire  of 
the  telephone  company,  which  hung  down  to  the  ground;  that 
the  electric  light  wire  passed  around  a  pin  in  the  cross-arm  six  or 
eight  inches  from  the  pole,  and  that  the  deceased  man's  foot  was 
resting  on  the  cross-arm,  between  the  pin  and  the  pole ;  that  there 
was  no  insulator  on  the  pin;  and  there  was  testimony  that  the 
electric  light  wire  was  an  old  wire^  which  had  been  taken  down 
and  put  up  at  various  times,  and  was  "  ragged  in  various  places 
along  it;  in  some  places  there  was  insulation  on  the  wire,  and 
in  other  places  there  was  not ;"  that  the  wire  was  bare  of  insulation 
on  each  side  of  the  cross-arm,  and  that  it  was  charged  with  an 
electric  current  of  about  1,100  volts  pressure;  that  while  in  this 
position  the  deceased  was  heard  to  scream  as  if  in  great  pain ;  that 
"  his  eyes  were  turned  up  in  his  head ;"  that  his  features  were  con- 
vulsed and  contorted  as  if  in  pain  and  great  suffering;  and  that 
he  fell  from  the  pole  to  the  ground.  There  was  no  direct  proof 
that  the  deceased  came  in  contact  with  the  electric  light  wire,  and 
that  he  received  an  electrical  shock  which  threw  him  from  the 
pole  to  the  ground ;  but,  from  the  facts  and  circumstances  proven, 
it  might  fairly  and  reasonably  be  inferred  that  such  was  the  cause 
of  his  death.  That  such  was  the  fact  was  susceptible  of  being 
proven  by  circumstantial  as  well  as  by  direct  testimony. 

The  objection  to  the  hypothetical  question  was  that  it  assumed 
there  was  proof  the  deceased  came  in  contact  with  the  electric 
light  wire,  and  that  such  wire,  at  the  cross-arm,  was  bare,  and  the 
insulation  worn  off.  As  we  have  seen  the  facts  so  assumed  in  the 
hypothetical  question  were  within  the  scope  or  range  of  the  evi- 
dence. For  the  purpose  of  framing  the  hypothetical  question, 
these  assumptions  of  facts  were  suflSciently  proven  by  the  proof 
of  facts  and  circumstances  so  associated  with  the  facts  assumed 
as  to  render  the  existence  of  the  assumed  facts  reasonable  and 
probable.  1  Greenl.  Ev.  sec.  13 ;  Railvmy  Co.  v.  Fishman,  169  111. 
196,  48  N.  E.  447 ;  8  Enc.  of  PI.  &  Prac.  757.  The  hypothetical 
question  left  the  jury  entirely  free  to  determine  for  themselves 
the  truth  or  falsity  of  the  facts  assumed  for  the  purpose  of  fram- 
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ing  the  question,  and  tbe  court  did  not  err  in  permitting  it  to  be 
propounded. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
Judgment  affirmed. 

Injuries  to  Employees  of  One  Company  Caused  by  Defectively 

Insulated  Wires  of  Another  Company. 

1.  Failure  to  use  ordinary  care  in  stringing  wires  to  avoid  contact. 

2.  Duty  as  to  insulation  of  wires. 

3.  Degree  of  care  to  protect  linemen  of  other  companies. 

4.  Maintenance  of  guard  wires. 

5.  Contract  relieving  company  of  liability. 

6.  Joinder  of  parties. 

1.  Failure  to  use  ordinary  earo  in  gtriaging  wires  to  aToIA  eom- 
taot. — It  is  the  duty  of  an  electric  company  to  use  due  care  in  the  stringing  of 
its  electric  wires  of  dangerous  voltage  across  and  along  the  streets  of  a  city, 
regardful  of  the  existence  of  other  wires,  of  the  possibility  of  contact  there- 
with, of  the  generation  of  high  tension  from  its  wires,  and  mindful  that  such 
other  wires  from  time  to  time  might  require  the  attention  of  linemen  and 
other  workmen  in  the  matters  of  repair,  readjustment,  clearance,  insula- 
tion and  restoration  to  their  normal  functions.  If  wires  are  strung  so  as  by 
sagging  or  other  natural  and  ordinary  causes,  to  come  in  contact  with  the 
wires  of  other  companies,  the  companies  stringing  such  wires  may  be  found 
guilty  of  negligence.  Paine  v.  Elec.  III.  d  P,  Co.,  7  Am  Electl.  Cas.  651,  64 
App.  Div.  477,  72  N.  Y.  Supp.  279;  Dwyer  v.  Buffalo  General  Eleo.  Co.,  7  Am. 
Electl.  Cas.  456,  20  App.  Div.  124,  46  N.  Y.  Supp.  874;  Witleder  v.  Citizens* 
Elec.  III.  Co.,  7  Am.  Electl.  Cas.  581,  62  N.  Y.  Supp.  297;  Ckarke  v.  Nassau 
Elec.  R.  R.  Co.,  6  Am.  Electl.  Cas.  234,  9  App.  Div.  51,  41  N.  Y.  Supp.  78. 
In  regard  to  the  protection  of  the  traveling  public,  it  has  been  held  that  where 
a  line  of  telephone  wires  carrying  normally  a  harmless  current  is  crossed 
beneath  by  a  line  of  wires  carrying  normally  a  deadly  current,  and  its  pos- 
sible contact  with  the  line  carrying  such  deadly  current  could  be  prevented 
by  the  use  of  guard  wires,  the  company  may  be  held  guilty  of  negligence  for 
its  failure  to  furnish  such  guard  wires.  Rowe  v.  N.  J.  Telephone  Co.,  7  Am. 
Electl.  Cas.  626,  66  N.  J.  L.  19,  48  Atl.  623. 

2.  Duty  as  to  iaralation  of  wires. — Each  of  several  electrical  companies 
which  by  agreement  keep  a  common  pole  to  support  their  wires,  owes  the  duty 
to  take  all  reasonable  precautions  to  prevent  injury  to  the  servants  of  any 

*  of  the  others,  who  may  be  sent  there  in  pursuance  of  the  comaion  right;  and 
this  duty  is  not  so  circumscribed  that  it  ceases  to  exist  if  a  servant  of  one 
company  happens  to  rest  hand  or  foot  upon  a  cross-arm  belonging  to  another 
company,  or  to  touch  its  wires.  The  fact  that  a  wire  is  insulated  at  all  is 
evidence  that  the  company  maintaining  it  is  aware  that  a  person  coming  upon 
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the  pole  may  come  in  contact  with  it,  and  of  the  dangers  of  such  contact. 
The  fact  that  a  wire  appears  to  be  insulated  is  calculated  to  inspire  reliance 
upon  its  safety.  The  company  is,  therefore,  chargeable  with  a  high  degree 
of  care  to  see  to  it  that  the  insulation  is  not  defective.  Netoark  Eleo.  L,  d 
P.  Co.  17.  Qiurden,  6  Am.  Electl.  Cas.  275,  78  Fed.  74,  23  C.  C.  A.  649;  see,  also, 
McAdam  v.  Central  Ry.  d  Elect.  Co.,  6  Am.  Electl.  Cas.  348,  67  C6nn.  445, 
35  Atl.  341 ;  Lincoln  8t.  Ry.  Co.  v.  Cox,  6  Am.  Electl.  Cas.  352,  48  Neb.  807, 
67  N.  W.  740. 

In  the  case  of  W.  U.  Tel.  Co.  o.  MoMuUen,  6  Am.  Electl.  Cas.  338,  58  N.  J. 
L.  155,  33  Atl.  384,  a  judgment  for  the  plaintiff  was  sustained  where  it 
appeared  that  the  plaintiff,  a  lineman  of  the  defendant,  was  injured  by  a 
shock  received  by  him  in  the  ordinary  course  of  his  employment;  it  also  ap- 
peared that  the  ordinary  telegraph  current  was  insufficient  to  injure  persons 
handling  the  wires;  that  electric  light  wires  were  attached  to  the  telegraph 
poles,  so  near  the  one  where  the  plaintiff  was  injured  that  they  resulted 
in  making  the  telegraph  wires  dangerous,  of  which  the  plaintiff  had  no  notice. 

3«  Degree  of  eare  to  proteot  linemen  of  oilier  oompaniee. — It  is 
the  duty  of  an  electric  light  company  whose  wires  are  maintained  near  tele- 
phone wires  to  know  that  linemen  of  the  telephone  company  must,  in  the 
course  of  their  duties,  come  into  close  proximity  with  the  electric  light  wires. 
It  is  the  duty  of  a  company  maintaining  and  using  in  its  wires  a  deadly  cur- 
rent of  electricity,  to  furnish  perfect  protection  at  those  points  where  people 
are  liable  to  come  in  contact  with  the  wires.  ''  The  highest  degree  of  care  and 
skill  usually  exercised  by  prudent  persons  engaged  in  the  same  or  similar 
business,"  is  not  enough.  Overall  v.  Louisville  Elect.  Co.,  7  Am.  Electl.  Cas. 
521,  21  Ky.  L.  Rep.  886,  54  8.  W.  1102;  Schweitzer  v.  Citizens*  Oen.  Elect. 
Co.,  7  AnL  Electl.  Cas.  571,  21  Ky.  L.  Rep.  608,  52  S.  W.  830. 

4.  Maintenanoe  of  guard  wires. — Although  the  absence  of  guard  wires 
may  be  an  element  of  negligence,  yet  it  cannot  be  said,  as  a  matter  of  law,  that 
either  or  both  of  two  companies  maintaining  different  lines  of  wire  in  the 
same  street  are  bound,  in  the  absence  of  negligence  to  maintain  guard  wires 
for  the  purpose  of  preventing  the  harmless  wires  of  the  one  from  coming  in 
contact  with  the  dangerous  wires  of  the  other.  Keasbey  on  Electric  Wires, 
sec.  269.  See  note  by  Mr.  Keasbey  to  New  York  d  2V.  J.  Teleph.  Co.  v.  Bennett, 
7  Am.  Electl.  Cas.  543,  547,  and  cases  therein  cited. 

5«  Contraet  relioTlng  oompany  of  liability. — ^Where  a  telephone  com- 
pany maintained  its  wires  on  the  poles  of  an  electric  street  railway  company, 
imder  a  contract  by  which  it  agreed  to  assume  all  risks  of  injuries  to  its 
employees,  and  an  employee  of  the  telephcme  company,  while  voluntarily  re- 
pairing a  wire  of  the  railway  company,  received  a  shock  and  consequent  in- 
juries, it  was  held  that  there  was  no  cause  of  action  against  the  railway 
company.  Bias  v.  Lowell,  L.  d  H.  8t.  Ry.  Co,,  179  Mass.  343,  7  Am.  Electl. 
Cas.  639,  60  N.  E.  974. 

6«  Joinder  of  partiee. — ^In  the  case  of  Western  Union  Teleg.  Co.  v. 
Griffith,  7  Am.  Electl.  Gas.  602,  111  Ga.  555,  36  S.  E.  859,  it  was  sought  to  re- 
cover damages  for  injuries  alleged  to  be  due  to  the  circumstance  that  tele- 


800  Amebican  Electbical  Oasbb.  [vol.  8 


Knowlion  v.  Des  Moines  Ediaon  Light  Go. 


graph  wires  were  so  maintained  relatively  to  electric  light  and  electric  street 
railway  wires  that  heavy  currents  of  electricity  were  liable  to  be  conveyed 
to  the  telegraph  wires  and  thence  to  the  ground;  and  it  was  held  that  all 
the  companies  maintaining  the  wires  were  properly  joined  as  defendants.  See, 
also,  Rotoe  v.  N.  J,  Teleph,  Co,,  7  Am.  Electl.  Gas.  626,  66  N.  J.  Law,  19, 
48  Atl.  523. 


KirowLTOisr  v.  Des  Moines  Edison  Light  Co. 

lotoa;  Bufreme  Court, 

1.  INJTTBT   to   LmBHAN   OF  TELEPHONE  COMFANT   BT   CONTACT  WITH  ELBCTBIG 

wiBX;  DBOBEE  OF  CABE. — The  plaintiff's  intestate  was  a  lineman  in  the 
employ  of  a  telephone  company  and  while  walking  along  the  ground 
stretching  a  telephone  wire  which  was  attached  to  one  telephone  pole 
preparatory  to  connecting  it  with  another  telephone  pole,  the  wire  came 
in  contact  with  an  electric  light  wire  charged  with  a  current  of  2,500 
voltage,  and  he  received  a  fatal  shock.  The  electric  light  system  was 
not  yet  in  full  operation  at  the  time.  When  the  decedent  and  his  co- 
employees  began  the  replacing  of  the  telephone  wire  just  prior  to  the 
accident  the  electric  light  current  was  not  on;  but  at  some  time  during 
the  prosecution  of  the  work  the  current  was  turned  on  by  the  employees 
of  the  electric  light  company  for  the  purpose  of  testing  the  circuit.  The 
defendant  company  was  held  negligent;  it  was  the  duty  of  the  defendant 
in  the  exercise  of  reasonable  care  to  use  a  high  degree  of  diligence  and 
foresight  in  the  construction  and  maintenance  of  its  lines  in  a  safe  con- 
dition. 

2.  Use  of  pbopeb  insuiatino  matebial. — It  is  proper  to  submit  to  the  jury 
the  question  as  to  whether  or  not  a  sufficient  and  proper  insulating 
material  is  used  to  prevent  the  escape  of  the  electric  current. 

8.  Obdinance  BEQinBiNG  USE  OF  "  WATEBFBOOF  "  INSULATION. — ^Where  a  city 
ordinance  requires  the  wires  of  electric  lighting  companies  to  be  covered 
with  "waterproof"  insulation  which,  if  used,  would  probably  have  pre- 
vented the  passing  of  the  current  from  the  light  wire  to  the  telephone 
wire,  and  it  appeared  that  the  defendant  had  used  what  is  called  *'  weather- 
proof "  insulation,  it  is  proper  for  the  court  to  instruct  the  jury  that  if 
insulation  used  by  it  was  not  "  water-proof,"  as  required  by  such  ordi- 
nance, and  was  not  as  effectual  in  preventing  the  passage  of  the  current 
to  a  wire  in  contact  therewith,  that  the  defendant  was  negligent. 

4.  Exebcise  of  due  cabe  bt  DECEDENT. — ^The  burden  of  proving  freedom  from 
contributory  negligence  does  not  require  direct  affirmative  proof  of  any 
particular  acts  of  care  on  the  part  of  the  person  injured.    Evidence  of 
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the  facts  and  circumstances  connected  with  and  surrounding  the  injury 
may  be  such  as  to  justify  the  inference  of  due  care.  If  the  decedent 
believed  that  the  defendant  had  properly  performed  its  duty  as  to  cover- 
ing its  wires  with  **  water-proof  "  insulation,  which  might  have  prevented 
the  injury,  he  cannot  be  charged  with  contributory  negligence  for  omitting 
precautions  which  he  might  have  taken  to  avoid  the  danger,  and  for  per- 
mitting the  wire  which  he  was  handling  to  come  in  contact  with  the  de- 
fendant's electric  light  wire. 
5.  CuRBENT  IN  ELECTBic  LiQHT  wiBE  IN  DAT  TIME. — If  the  decedent,  as  a 
reasonable  man,  was  justified  in  believing  that  no  current  would  pass 
through  the  defendant's  electric  light  wire  while  he  was  at  work  about  it, 
then  he  was  not  required  in  the  exercise  of  reasonable  care  to  take  pre- 
cautions against  such  current.  It  is  proper  for  the  court  to  call  the 
attention  of  the  jury  to  the  evidence  as  to  the  probability  or  possibility 
of  a  day  current  being  turned  through  an  electric  light  wire  as  one  of 
the  circumstances  to  be  taken  into  account  in  determining  whether  the 
decedent  exercised  due  care. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided 
June  3,  1902;  reported  117  Iowa,  451,  90  N.  W.  818. 

Connor  &  Weaver,  for  appellant. 

Clarlc  &  McLaughlin,  for  appellee. 

Opinion  by  MgLain^  J.: 

In  November,  1899,  the  deceased  was  in  the  employ  of  the 
Mutual  Telephone  Company  as  lineman,  and  was  sent  with  an- 
other lineman,  under  the  direction  of  a  foreman,  to  repair  the 
wires  of  the  telephone  company  at  a  place  where  the  telephone 
wires  of  his  company  and  of  another  telephone  company  were 
supported  on  poles,  which  also  furnished  support  to  a  lighting 
circuit  of  the  defendant  company,  as  well  as  to  the  cross  wires 
supporting  the  trolley  wire  of  a  street  car  company.  By  ordinance 
of  the  city,  this  conmion  use  of  the  poles  was  authorized,  and  it 
is  inmiaterial,  therefore,  that  the  poles  did  not  belong  to  the  de- 
fendant, their  right  to  the  use  thereof  being  unquestioned.  The 
accident  causing  the  death  of  the  deceased  happened  in  the  fore- 
noon, and  it  appears  without  question  that,  the  night  before,  de- 
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ceased  and  other  linemen  of  the  Mutual  Telephone  Company  had 
visited  this  place  and  discovered  some  "  trouble  "  with  the  com- 
pany's line,  due  to  the  escape  of  electricity  from  defendant's  wire 
to  a  tree  near  which  the  telephone  wires  were  also  stretched.  At 
that  time  the  telephone  wires  were  cut  out  between  the  poles  on 
either  side  of  the  tree,  and  when  deceased  and  his  fellow  workmen 
came  back  to  this  place  on  the  morning  of  the  accident  they  first 
cut  away  the  portion  of  the  tree  which  interfered  with  the  wires, 
and  then  proceeded  to  replace  the  telephone  wires  which  had  been 
cut  out  the  night  before.  For  this  purpose  Dean,  a  fellow  line- 
man of  deceased,  climbed  the  telephone  pole,  to  which  a  wire  from 
the  central  station  was  still  attached,  and  connected  therewith  one 
end  of  a  wire  which  had  been  cut  out  the  night  before,  while  de- 
ceased, on  the  ground,  proceeded  to  straighten  out  the  wire  and 
stretch  it  to  the  next  pole,  for  the  purpose  of  attaching  to  it  enough 
more  wire  to  make  the  connection  with  the  remainder  of  the  line. 
The  supports  for  the  telephone  wire  which  was  being  stretched 
were  higher  on  the  pole  than  the  support  of  the  defendant's  electric 
lighting  wire,  and  while  deceased  was  stretching  out  the  telephone 
wire  from  its  point  of  connection  on  the  pole  where  it  had  been 
attached,  walking  along  the  ground  towards  the  next  pole,  the 
telephone  wire  crossed  and  came  in  contact  with  defendant's  elec- 
tric lighting  wire,  and  deceased  received  a  fatal  shock  of  electricity 
passing  from  the  electric  lighting  wire  through  the  telephone  wire, 
and  through  his  body  to  the  ground.  Deceased  was  handling  the 
telephone  wire  without  rubber  gloves,  and  without  taking  any  pre- 
cautions to  prevent  the  grounding  of  the  electric  lighting  current 
through  his  body.  With  regard  to  the  current  in  the  electric  light- 
ing wire,  it  appears  that  it  had  been  turned  on  the  night  before 
when  the  telephone  wire  was  cut  out,  for  at  that  time  the  electric 
lights  were  burning,  although  the  line,  which  had  recently  been 
constructed,  was  not  yet  in  full  operation ;  but  at  the  time  when 
deceased  and  his  co-employees  commenced  to  replace  the  telephone 
wire,  just  before  the  accident,  the  electric  lighting  current  was 
not  on,  for  the  lamps  were  not  burning;  but  at  some  time  during 
the  prosecution  of  the  work  of  replacing  the  telephone  line  at  this 
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place  the  electric  lighting  current  was  turned  on  by  the  employees 
of  defendant  for  the  purpose  of  testing  the  circuit,  and  the  escape 
of  electricity  from  defendant's  wire  to  the  telephone  wire  caused 
the  death  of  deceased. 

Several  allegations  of  negligence  were  made  in  the  plaintiff's 
petition,  one  of  them  being  the  act  of  defendant's  employees  in 
turning  on  a  current  in  the  electric  lighting  wire  in  the  daytime, 
when  deceased  would  have  no  reason  to  expect  that  there  would  be 
a  current  in  such  wire,  and  without  taking  any  precaution  to  ascer- 
tain whether  any  one  was  working  along  the  line  of  the  circuit,  or 
to  warn  persons  so  working  that  the  current  was  being  so  turned 
on.  But  the  trial  court  directed  the  jury  not  to  consider  as  negli- 
gence this  action  on  the  part  of  defendant's  employees,  and  sub- 
mitted the  case  on  the  theory  that  defendant  had  the  right  to 
transmit  an  electrical  current  through  its  wires  in  the  daytime 
when  such  current  was  not  necessary  for  electric  lighting  pui^ 
poses,  without  ascertaining  whether  the  transmission  of  such  cur- 
rent would  in  itself  be  dangerous  to  persons  not  in  its  employ 
working  along  the  line,  and  we  must  determine  this  appeal  on 
that  theory  of  the  case.  The  allegations  of  negligence  on  the 
part  of  defendant  which  were  submitted  to  the  jury  were  in  es- 
tablishing and  maintaining  electric  lighting  wires  without  proper 
and  sufficient  insulation,  in  view  of  their  proximity  to  wires  of 
other  companies,  and  the  character  of  the  current  said  wires  were 
intended  to  convey,  and  also  in  failing  to  keep  its  wires  thoroughly 
and  properly  covered  with  "  waterproof  "  insulated  material,  and 
*' insulated  with  the  best  water  insulation,"  as  required  by  or- 
dinance of  the  city.  Aside  from  any  provision  in  the  city  ordi- 
nance, it  was  the  duty  of  defendant  to  use  reasonable  care  to  pre- 
vent the  escape  of  electricity  from  its  lines  in  such  way  as  to  cause 
injury  to  persons  who  might  lawfully  be  within  the  reach  of  the 
danger  incident  to  the  escape  of  electricity  from  such  lines;  and 
in  view  of  the  highly  dangerous  character  of  an  electrical  current 
of  such  power  as  to  operate  arc  lights,  which  was  in  this  case 
shown  to  be  of  about  2,500  voltage,  the  exercise  of  reasonable  care 
on  the* part  of  defendant  involved  the  use  of  a  high  degree  of 
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diligence  and  foresight  in  the  construction  and  maintenance  of  its 
lines  in  a  safe  condition.  Electrical  Co.  v.  Simpson,  5  Am.  Elect!. 
Cas.  278,  21  Colo.  371,  41  Pac.  499,  31  L.  R.  A.  566;  Perham  v. 
Electric  Co.,  7  Am.  Electl.  Cas.  487,  33  Or.  461,  53  Pac.  14,  24, 
40  L.  R  A.  799,  72  Am.  St.  Rep.  730.  In  some  cases  the  duty 
of  electric  lighting  and  power  companies  to  prevent  the  escape  of 
dangerous  currents  of  electricity  is  likened  to  that  of  the  keeper 
of  a  ferocious  animal.  See  Railroad  Co.  v.  Conery,  6  Am.  Electl. 
Cas.  217,  61  Ark.  381,  33  S.  W.  426,  31  L.  R  A.  670,  54  Am. 
St.  Rep.  262 ;  Keasbey,  Electric  Wires,  sees.  239,  249.  But  it 
is  certainly  not  the  rule  of  law  applicable  to  such  cases  that  the 
company  is  absolutely  liable  for  any  injury  done  by  escaping  elec- 
tricity. Such  a  company  is  engaged  in  conferring  a  public  bene- 
fit, and,  although  it  is  by  the  nature  of  its  business  boimd  to  exer- 
cise great  care,  yet  the  care  required  is,  after  all,  only  that  reason- 
ably consistent  with  the  performance  of  its  functions.  It  should 
aloTjg  the  highway  and  in  proximity  to  places  where  persons  may 
rightfully  go,  insulate  its  wires,  or  by  putting  them  out  of  the 
way  avoid  danger  to  persons  who  without  negligence  might  other- 
wise be  injured  by  casually  coming  in  contact  with  them.  Cle- 
menis  v.  Light  Co.,  4  Am.  Electl.  Cas.  381,  44  La.  Ann.  692,  11 
South.  51,  16  L.  R  A.  43,  32  Am.  St.  Rep.  348;  Griffin  v.  Light 
Co.,  6  Am.  Electl.  Cas.  252,  164  Mass.  492,  41  N.  E.  675,  32 
L.  R.  A.  400,  49  Am.  St.  Rep.  477.  And  when  the  lighting  wire 
is  supported  on  poles  which  support  other  electrical  wires,  which 
must  be  attended  to  by  linemen  of  other  companies,  the  company 
operating  the  lighting  wire  is  bound  to  know  that  there  is  danger 
of  such  linemen  coming  in  contact  with  the  lighting  wire  and 
being  injured  thereby,  if  it  is  not  properly  insulated,  and  it  will 
be  negligent  if  it  fails  to  use  proper  precautions  against  injury 
to  such  linemen  of  other  companies.  Illingsworth  v.  Light  Co., 
5  Am.  Electl.  Cas.  312,  161  Mass.  683,  37  N.  R  778,  25  L.  R 
A.  562 ;  Po^uer  Co.  v.  Mason's  Adm'r,  39  U.  S.  App.  416,  23  C. 
C.  A.  649,  78  Fed.  74.  But  the  duty  to  insulate  for  the  protection 
of  persons  who  may  come  in  contact  with  the  wires  does  not  ex- 
ist as  to  parts  of  the  line  where  no  one  could  reasonably  be  ex- 
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pected  to  come  in  contact  with  the  wire.  Hector  v.  Light  Co.,  7 
Am.  Electl.  Cas.  568,  174  Mass.  212,  54  N.  E.  539,  75  Am.  St. 
Rep.  300. 

In  cases  we  have  referred  to,  the  complaint  has  been  as  to  failure 
to  cover  joints  with  insulating  material,  or  to  keep  the  insulation 
complete  and  perfect  at  points  where  persons  would  be  likely  to  come 
in  contact  with  the  wires.  There  is  no  particular  conflict  in  the 
authorities  as  to  the  duty  of  electric  light  companies  in  this 
respect,  but  the  controversy  in  this  case  relates  to  a  matter  of  a 
somewhat  different  character.  It  is  contended  that  the  method 
of  insulation,  that  is,  the  kind  of  covering  put  on  the  wire  used 
by  defendant  on  its  line,  was  not  sufficient,  and  that  by  reason 
of  its  insufficiency  the  electrical  current  passed  from  the  lighting 
wire  to  the  telephone  wire  so  as  to  cause  the  death  of  deceased, 
whereas  it  would  not  have  done  so  had  a  different  kind  of  insula- 
tion been  used.  The  court  did  not  instruct  the  jury  directly  on 
the  theory  that  it  was  the  duty  of  the  defendant  to  use  an  in- 
sulating material  that  would  absolutely  prevent  the  escape  of  the 
current  under  such  circumstances,  but  left  it  to  the  jury  to  say 
whether,  in  the  use  of  such  wire  as  was  used,  the  defendant  exer- 
cised reasonable  care,  and  of  this  defendant  has  no  cause  to  com- 
plain. 

But  it  further  appears  that  at  the  time  of  the  accident  the 
ordinances  of  Des  Moines  required  that  the  wires  of  electrical 
lighting  companies  should  be  covered  with  "water-proof"  in- 
sulation, and  there  was  some  evidence  to  the  effect  that  such  a 
covering  consists  largely  of  rubber,  and  would  probably  have  pre- 
vented the  passing  of  the  current  in  this  case  from  the  lighting 
wire  to  the  telephone  vnre,  while  the  evidence  shows  that  defend- 
ant's wires  were  in  fact  provided  with  what  is  called  "  weather- 
proof "  insulation,  not  composed  to  any  extent  of  rubber,  but  con- 
sisting of  a  kind  of  webbing  or  netting,  woven  around  the  wire, 
and  saturated  with  tar,  or  some  waxy  substance,  and  that  this  kind 
of  insulation  is  not  so  effectual  in  preventing  the  passing  of  an 
electrical  current  between  two  wires  in  contact,  and  the  court 
charged  the  jury  on  the  theory  that  if  the  insulation  used  was  not 
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'^  waterproof  "  insulatioii  as  required  by  the  ordinanoey  and  was 
not  as  e£Fectual  in  preventing  the  passage  of  an  electrical  current 
to  a  wire  in  contact  as  a  '^  waterproof  "  insulation  would  be,  then 
the  defendant  was  negligent.  With  reference  to  this  theory  of  the 
court  it  is  contended  for  appellant  that  the  adoption  of  some  other 
form  of  insulation  than  that  prescribed  by  the  ordinance  would 
not  necessarily  constitute  negligence.  But  it  seems  to  us  plain 
that  the  safety  of  persons  who  might  be  in  danger  by  reason  of 
contact  with  the  wires,  was  within  the  contemplation  of  the  coun- 
cil in  passing  the  ordinance,  and  that  a  violation  of  the  provisions 
of  the  ordinance  would  in  itself  be  n^ligence.  Clements  v.  Light 
Co.,  4  AnL  Electl.  Cas.  381,  44  La.  Ann.  692,  11  South.  51,  16 
L.  R  A.  43,  32  Am.  St.  Rep.  348;  MitcheU  v.  Electric  Co.,  7 
Am.  Electl.  Cas.  644,  39  S.  E.  801 ;  Smith  v.  City  of  Pella, 
86  Iowa,  236,  53  N.  W.  226 ;  Reynolds  v.  Hindman,  32  Iowa,  146 ; 
Dodge  v.  Railroad  Co.,  34  Iowa,  276 ;  Correll  v.  Same,  38  Iowa, 
120,  18  Am.  Rep.  22. 

Error  is  also  assigned  on  the  action  of  the  court  in  leaving  it  to 
the  jury  to  determine  what  was  meant  by  "  waterproof  "  insula- 
tion, as  required  in  the  ordinance,  but  in  this  there  was  no  error. 
While  it  is  the  duty  of  the  court  to  construe  the  language  of  an 
ordinance,  it  is  proper  to  leave  the  application  of  that  language 
to  the  facts,  where  such  application  depends  on  evidence,  to  the 
determination  of  the  jury.  It  was  contended  for  defendant  in  the 
lower  court  that  the  requirement  as  to  "waterproof"  insulation 
was  inserted  by  inadvertance,  but  we  find  no  support  for  any 
such  contention. 

There  was  then  evidence  proper  for  the  jury  on  the  question 
of  whether  defendant  was  negligent  in  not  using  the  proper  kind 
of  insulation.  But  to  entitle  the  plaintiff  to  recover  it  was  also 
essential  to  show  that  deceased,  at  the  time  of  the  injury,  was  in 
the  exercise  of  due  care,  and  it  is  with  reference  to  this  matter 
that  the  more  serious  complaint  is  made  on  the  part  of  appellant 
as  to  the  action  of  the  court  and  jury.  This  is  a  question  wholly 
independent  and  distinct  from  that  of  the  defendant's  negligence. 
The  burden  of  proof  on  this  question  was  of  course  on  the  plain- 
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tiff.  In  the  absence  of  any  evidence  as  to  negligence,  or  want  of 
negligence,  of  the  deceased,  the  presumption  arising  from  the 
instinct  of  self-preservation  might  be  effectual,  but  here  the  evi- 
dence clearly  shows  the  circumstances  under  which  deceased  re- 
ceived his  injury,  and  there  is  no  occasion  to  apply  the  presump- 
tion. Bell  V.  Town  of  Clarion,  113  Iowa,  126,  84  N.  W.  962. 
It  is  contended  for  the  appellant  that,  excluding  this  presumption, 
there  is  no  evidence  of  care  on  the  part  of  deceased,  and  that  it 
affirmatively  appears  he  omitted  precautions  which  he  might  have 
taken  to  avoid  danger,  such  as  wearing  rubber  gloves,  standing  on 
a  dry  board  or  on  the  wagon  which  he  and  his  fellows  had  brought 
to  the  place  instead  of  on  the  damp  ground,  using  a  rope  to  keep 
the  telephone  wire  from  coming  in  contact  with  the  electric  light 
wire  and  the  like;  and  thajt  therefore  a  verdict  for  defendant 
should  have  been  directed  on  motion.  This  contention  is  supported 
by  reference  to  a  case  quite  similar  in  its  facts,  that  of  Judge  v. 
Lighting  Co.,  21  R  I.  128,  42.  Atl.  607.  But  it  is  not  true  that 
the  doctrine  was  announced  in  that  case,  and  recognized  in  this 
court  by  a  long  line  of  decisions,  that  the  burden  of  proving  free- 
dom from  contributory  negligence  in  cases  of  personal  injury  re- 
quires direct  affirmative  proof  of  any  particular  acts  of  care  on 
the  part  of  the  person  injured.  Evidence  of  the  facts  and  cir- 
cumstances connected  with  and  surrounding  the  injury  may  be 
such  as  to  justify  the  inference  of  due  care.  Gorman  v.  Railroad 
Co.,  78  Iowa,  509,  43  N.  W.  303 ;  Fish  v.  Railway  Co.,  96  Iowa, 
702,  65  N.  W.  995.  In  the  case  before  us  such  facts  and  circum- 
stances were  fully  shown,  and  in  this  respect  it  is  distinguishable 
from  the  Judge  case,  above  cited,  for  in  that  case  there  was  no 
evidence  as  to  how  the  accident  occurred.  There  is  another  dis- 
tinction between  the  cases  which  is  very  important  In  the  Judge 
case  it  does  not  appear  that  the  electric  light  wire  was  insulated, 
or  that  deceased  had  any  reason  to  suppose  that  it  was  insulated, 
while  here,  as  we  have  pointed  out,  it  appears  that  it  was  the  duty 
of  defendant  to  have  its  wire  covered  with  waterproof  insulation, 
which  would  have  afforded  at  least  a  better  protection  than  the 
covering  actually  used. 
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It  is  clear  that  the  defendant's  duty  to  insulate  its  wires  as 
required  by  the  city  ordinance  is  of  controlling  importance,  not 
only  with  reference  to  the  question  of  defendant's  negligence,  but 
also  in  connection  with  the  question  of  contributory  negligence 
of  deceased.  If  deceased  was  justified  as  a  reasonably  prudent 
man  in  believing  that  such  insulation  as  the  ordinance  required 
would  make  a  contact  between  the  telephone  wire  which  he  was 
handling  and  defendant's  wire  free  from  danger  to  him,  and  had 
reasonable  grounds  to  believe  that  defendant's  wire  was  thus  in- 
sulated, then,  plainly,  no  duty  to  avoid  contact  between  the  two 
wires  was  imposed  upon  him.  Whether  he  must  have  had 
good  reason  to  believe,  as  the  evidence  tends  to  show,  that  the  de- 
defendant  had  not  complied  with  the  ordinance  in  this  respect, 
and  whether  he  should  have  known  as  an  experienced  lineman 
that  such  contact  was  dangerous  no  matter  what  the  character  of 
the  insulation,  were  plainly  questions  for  the  jury.  Certainly 
no  court  would  be  justified  in  saying  of  its  own  knowledge,  as 
matter  of  law,  that  there  was  necessarily  such  danger  in  a  contact 
between  the  two  wires  under  any  possible  circumstances  as  to 
make  failure  to  avoid  such  contact  per  se  negligence,  and  there 
was  not  such  conclusive  evidence  that  deceased  must  have  known 
it  would  be  dangerous  as  to  justify  this  court  in  setting  aside  the 
verdict  for  want  of  support  in  the  evidence  on  this  point. 

The  same  reasoning  applies  to  the  action  of  the  court  in  direct- 
ing the  jury  to  consider  the  evidence  as  to  the  knowledge  of  de- 
ceased with  reference  to  whether  there  was  a  "  probability  or 
possibility  that  defendant  might  turn  the  current  on  its  wire.'' 
If  as  a  reasonable  man  he  was  justified  in  believing  that  no  cur- 
rent would  pass  through  defendant's  wire  while  he  was  at  work 
about  it,  then  he  was  not  required  in  the  exercise  of  reasonable 
care  to  take  precautions  against  such  current.  Whether  or  not  he 
was  justified  in  such  belief  was  a  question  for  the  jury  under  the 
evidence.  It  is  not  enough  to  say  in  response  to  this  that  defend- 
ant had  a  right  to  turn  its  current  into  this  wire  in  the  daytime, 
and  that  it  would  not  constitute  negligence  on  defendant's  part 
to  do  so.     The  negligence  of  defendant  consisted  in  not  properly 
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insulating  its  wires,  and  we  are  now  considering  the  danger  of 
a  day  current  only  as  bearing  on  the  care  required  of  deceased. 
Certainly,  there  may  be  acts  which  one  has  a  right  to  do,  but  which 
another  is  not  reasonably  bound  to  anticipate.  We  think,  there- 
fore, that  the  court  did  not  err  in  calling  the  attention  of  the  jury 
to  the  evidence  as  to  the  probability  or  possibility  of  a'  day  current 
as  one  of  the  circumstances  to  be  taken  into  account  in  determin- 
ing whether  deceased  exercised  due  care.  Under  the  law  and  the 
testimony  of  the  witnesses,  the  court  was  justified  in  directing 
the  jury  to  consider  the  evidence  as  to  these  and  other  matters  in 
determining  whether  there  was  contributory  negligence  on  the 
part  of  deceased.  See  Illingsworth  v.  Light  C(f.  (Mass),  5  Am. 
Electl.  Cas.  312,  37  N.  E.  778,  25  L.  R  A.  662 ;  Keasbey,  Elec- 
tric Wires,  sees.  264,  265.  In  support  of  the  view  that,  in  the 
absence  of  any  reason  to  believe  the  contrary  to  be  true,  deceased 
had  a  right  to  rely  on  the  defendant's  wire  being  properly  insul- 
ated the  following  cases  are  directly  in  point:  Mitchell  v.  Elec- 
tric Co.  (N.  C),  7  Am.  ElecU.  Cas.  642,  39  S".  E.  801;  Will  v. 
Illuminating  Co.  (Pa.),  7  Am.  Electl.  Cas.  644,  50  Atl.  161; 
Clements  v.  Light  Co.,  4  Am.  Electl.  Cas.  481,  44  La.  Ann.  692, 
11  South.  51,  16  L.  R  A.  43,  32  Am.  St.  Eep.  348 ;  McAdam  v. 
Electric  Co.,  6  Am.  Electl.  Cas.  348,  67  Conn.  445,  35  All.  341. 
The  cases  of  Anderson  v.  Light  Co.  (N.  J.  Law),  7  Am.  Electl. 
Cas.  567,  46  Atl.  593,  and  Wood  v.  Electric  Co.,  185  Pa.  529, 
39  Ath  1111,  in  which  contributory  negligence  of  persons  in- 
jured by  an  electric  current  received  from  a  wire  was  held  as 
matter  of  law  to  be  such  as  to  preclude  recovery  on  account  of 
such  injuries,  involve  quite  different  facts  from  those  before  us. 
In  each  it  appeared  that  the  person  injured  had  voluntarily 
touched  the  wire  out  of  mere  curiosity  or  bravado,  to  ascertain  if 
it  were  charged,  or  to  prove  it  not  dangerous.  Certainly,  one  who 
without  any  occasion  to  do  so  takes  such  risk  is  not  on  the  same 
footing  as  one  who  is  required  to  engage  in  the  business  of  working 
about  an  electric  light  wire  always  attended  with  danger  of  some 
accident,  no  matter  how  little  to  be  expected  in  the  particular  in- 
stance.   Of  course  there  was  in  this  case  no  question  of  assump- 
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tion  of  risk,  for  deceased  was  not  a  servant  of  defendant,  and 
for  this  reason  the  case  of  Junior  v.  Power  Co.j  5  Am.  Electl.  Cas. 
869,  127  Mo.  79,  29  S.  W.  988,  is  not  in  point 

Other  errors  in  the  giving  of  instructions  and  the  admission  or 
exclusion  of  evidence  are  argued,  but  we  think  that  what  has  been 
said  suflSciently  indicates  the  views  of  this  court  on  the  questions 
raised. 

Oomplaint  is  made  as  to  the  amount  of  the  judgment,  even  after 
the  acceptance  by  plaintiff  of  the  reduction  required  by  the  court, 
but  without  going  into  a  discussion  of  the  question  it  is  enough 
to  say  that  we  find  the  matter  was  properly  submitted  to  the  jury, 
and  that,  if  the  verdict  had  been  for  not  to  exceed  the  amount 
which  was  finally  allowed,  it  would  have  been  sustained  by  the 
evidence.  That  a  return  of  an  excessive  verdict  does  not  neces- 
sarily show  such  passion  and  prejudice  as  to  require  the  entire 
setting  aside  of  the  verdict,  see  Doran  v.  Railway  Co.  (decided 
at  present  term),  90  N.  W.  815. 

Afiirmed. 

See,  alao,  Economy  L.  &  P.  Co,  v,  Sheridan,  ante,  p.  705;  Cumberland  Teleph. 
d  Teleg.  Co.  v.  Ware's  Admx.,  post  p.  811;  Klages  v,  Oillette-Herzog  Mfg.  Co,^ 
post,  p.  818;  Hart  v.  Alleghany  Co.  L,  Co.,  post,  p.  832;  Jackson  d  Suburban 
St.  R.  Co,  V.  Simmons,  post,  p.  834. 

Mnnloipal  ordlnaaoes. — ^As  to  pleading  municipal  ordinances  requiring 
electric  company  to  hang  wires  at  a  certain  height,  and  to  properly  insulate 
such  wires,  see  Bri^h  Elect  L.  d  P.  Co.  v.  Lefevre,  7  Am.  Electl.  Cas.  698, 
93  Tex.  604,  57  S.  W.  640.  Where  a  city  ordinance  requires  an  electric  light 
company  to  insulate  its  wires,  ani  absence  of  insulationt  is  prima  facie  evidence 
of  negligence.  Mitchell  v,  Raleigh  Elect.  Co;,  7  Am.  Electl.  Cas.  644,  129  N. 
C.  166,  39  S.  E.  801. 

In  the  case  of  Clements  v.  Louisiana  Elect.  L.  Co.,  4  Am.  Electl.  Cas.  381, 
44  La.  Ann.  692,  11  South.  51,  16  C.  R.  A.  43,  32  Am.  St.  Rep.  348,  it  was  held 
by  the  Supreme  Court  of  Louisiana  that  the  failure  of  the  defendant  com- 
pany to  have  the  splices  on  its  wires  perfectly  insulated,  when  so  required 
to  do  by  the  ordinance  of  the  city,  was  negligence  on  its  part.  The  ordinance 
being  a  contract  with  each  and  every  inhabitant  of  the  city,  its  standard  of 
duty  was  fixed  by  it,  and  its  failure  to  comply  with  it  was  negligence. 
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Kentucky;  Court  of  AppeaU, 

1.  Death  of  uneman  caused  bt  elbctbio  shock;  concxtbbent  neouoent 

ACTS. — ^The  plaintiff's  intestate  was  employed  by  the  defendant  telephone 
company  in  stringing  telephone  wires  along  poles  belonging  to  such 
company.  In  performing  this  work  it  became  necessary  to  stretch  the 
telephone  wire  over  electric  light  wires,  and  in  so  doing  the  wire  coming 
in  contact  with  the  electric  light  wire  became  charged  with  electricity, 
resulting  in  the  death  of  the  decedent.  The  plaintiff  sought  to  recover 
from  the  city  and  its  contractor,  who  had  strung  the  electric  light  wire, 
on  the  ground  that  such  wire  was  not  properly  insulated,  and  against 
the  telephone  company  on  the  ground  that  it  was  guilty  of  negligence  in 
allowing  its  wire  to  come  in  contact  with  such  electric  light  wire.  It 
was  held  that  the  suit  could  properly  be  maintained  against  the  three 
defendants,  since  the  concurring  negligence  of  all  of  them  produced  the 
decedent's  death. 

2.  Effect  of  ikstbuction  to  jubt  too  favobable  to  one  of  the  defend- 

ants.— ^An  instruction  more  favorable  to  the  city  and  to  the  contractor 
than  they  were  entitled  to  receive  as  against  the  plaintiff  is  not  a  pre- 
judicial error  for  which  the  appellant  telephone  company  can  complain. 
Although  they  were  thereby  permitted  to  escape  a  recovery  against  them, 
the  liability  of  the  telephone  company  for  its  tort  still  remained.  The 
telephone  company  cannot,  therefore,  complain  of  an  instruction  to  the 
jury  which  did  not  properly  define  the  degree  of  care  which  the  con- 
tractor and  the  city  should  have  exercised  in  stringing  and  maintaining 
its  wires  upon  the  streets. 

3.  INSTBUCTION  AS  TO  NOTICE  OF  DANQEB. — ^An  instruction  to  the  effect  that 

although  the  jury  believe  from  the  evidence  that  the  electric  light  wire 
was  not  properly  insulated,  if  they  further  believe  from  the  evidence 
that  the  agents  and  servants  of  the  telephone  company  knew  or  had  reason 
to  know  of  the  danger  of  bringing  their  wire  in  contact  with  the  city's 
wire,  and  they  might  by  reasonable  care  have  avoided  such  contact,  and 
that  they  negligently  brought  such  wire  into  such  contact,  and  but  for 
such  negligence  the  plaintiff's  intestate  would  not  have  been  killed,  if 
the  jury  find  for  the  plaintiff  they  should  find  against  said  telephone 
company  and  in  favor  of  the  other  defendants,  is  not  to  be  construed  as 
instructing  the  jury  to  find  against  the  telephone  company,  although  the 
plaintiff's  intestate  had  knowledge  of  the  defect  in  the  electric  light  wire. 
The  effect  of  such  instruction  was  that  if  the  jury  found  in  favor  of  the 
plaintiff  it  could  only  find  against  the  telephone  company.  This  in- 
struction was  based  upon  the  assumption  that  there  could  be  no  recovery 
against  the  city  and  its  contractor,  if  the  agents  of  the  telephone  com- 
pany knew  of  the  danger  of  bringing  the  wire  in  contact  with  the  electrio 
light  wire,  and  might,  by  the  exercise  of  reasonable  care,  have  avoided  it. 
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Nor  does  such  instruction  authorize  a  finding  against  the  telephone  com- 
pany, although  the  negligent  act  which  resulted  in  the  death  of  the  de- 
cedent was  that  of  a  fellow  servant,  other  instructions  being  given  fully, 
covering  the  question  as  to  whether  or  not  the  injury  was  caused  by  the 
negligence  of  a  superior  in  authority  or  of  a  fellow  servant. 

Appeal  by  telephone  company  from  judgment  for  plaintiflF. 
Reported  24  Ky.  Law  Rep.  2519,  74  S.  W.  289. 

Sweeney,  EUis  £  Sweeney,  W.  S,  Morrison,  C.  M.  Finn,  Wat- 
kins  &  Thompson,  William  D.  Oranberry,  and  Hwmphrey,  Bwr^ 
nett  &  Humphrey,  for  appellant. 

Wilfred  Carico  and  Birlehead  &  Clements,  for  appellee. 

Opinion  by  Payntbb,  J. : 

This  action  was  instituted  by  the  appellee  against  the  city  of 
Owensboro,  Westinghouse,  Church,  Kerr  &  Co.,  and  Cumberland 
Telephone  &  Telegraph  Company,  to  recover  damages  for  the 
death  of  her  intestate,  Thomas  Ware.  A  recovery  was  sought 
against  the  defendants  because  of  the  alleged  concurring  negligent 
acts  of  each,  which  caused  his  death.  The  city  of  Owensboro 
had  made  a  contract  with  Westinghouse,  Church,  Kerr  &  Co.  to 
construct  an  electric  light  plant  in  the  city.  The  work  had  pro- 
gressed, poles  had  been  erected,  and  wires  were  strung  and  charged 
with  electricity.  The  Cumberland  Telephone  &  Telegraph  Com- 
pany was  engaged  in  stringing  a  wire  along  Ann  street,  in  the 
city  of  Owensboro,  from  its  exchange  building  to  the  messenger 
office,  to  do  which  it  required  a  wire  to  be  placed  upon  the  cross- 
arms  of  its  poles  along  Ann  street,  which  wires  were  elevated 
above  the  electric  light  wires  which  crossed  that  street.  There 
were  two  poles  south  of  the  electric  light  wires.  The  decedent 
ascended  the  first  pole,  carrying  up  a  wire  to  which  was  attached 
a  rope.  He  threw  it  over  the  cross-arm,  and  dropped  an  end  of 
the  rope  to  the  ground,  whereupon  Tom  Potts,  another  employee, 
took  it  and  ascended  the  next  pole,  and  did  likewise ;  whereupon 
Lee,  who  was  in  charge  of  the  force,  took  it  up  and  threw  it  over 
the  electric  light  wires,  and  he  then  took  hold  of  the  rope  with  tho 
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wire  attached,  and  pulled  it  across  the  electric  light  wires.    While 
pulling  it  over  the  electric  light  wires,  it  came  in  contact  with 
them,  thereby  becoming  charged  with  electricity,  and  as  a  result 
Ware  was  instantly  killed.    The  testimony  tends  to  show  that  the 
rope  attached  to  the  wire  was  too  short  to  enable  them  to  carry  the 
wire  from  the  pole  up  which  Tom  Potts  had  ascended  to  the  next 
pole  to  which  it  was  to  be  attached,  which  had  been  ascended  by 
Jug  Potts,  another  employee.    The  handling  of  the  rope  was  done 
in  such  a  way  that  the  jury  was  authorized  to  conclude  that  the 
wire  was  brought  in  contact  with  the  electric  light  wires  as  the 
result  of  Lee's  negligence.    The  plaintiff  sought  to  recover  against 
the  three  defendants  upon  the  ground  that  the  electric  light  wire 
was  not  properly  insulated,  and  the  telephone  company,  being 
aware  of  that  fact,  was  guilty  of  negligence  in  allowing  its  wire  to 
come  in  contact  with  it.     By  an  amended  petition  the  plaintiff 
pleaded  in  the  alternative  that,  if  the  electric  light  wire  was  prop- 
erly insulated  then  the  telephone  company  was  guilty  of  negli- 
gence on  account  of  the  manner  in  which  it  pulled  its  wire  over 
and  against  the  electric  light  wire,  and  thus  caused  Ware's  death. 
The  trial  resulted  in  a  verdict  for  the  city  of  Owensboro  and  West- 
inghouse.  Church,  Kerr  &  Co.,  and  a  verdict  against  the  appellant 
It  is  urged  that  the  petition  is  not  good,  and  that  a  cause  of 
action  cannot  be  maintained,  because  the  defendants  were  not 
joint  tort  feasors.     If  the  city  of  Owensboro  and  Westinghouse, 
Church,  Kerr  &  Co.  strung  an  electric  li^t  wire  and  left  it  re- 
maining without  proper  insulation,  and  the  telephone  company 
negligently  brought  its  wire  in  contact  with  the  electric  light  wire, 
then  concurring  negligent  acts  produced  Ware's  death ;  and  under 
the  doctrine  of  Pugh  v.  C.  &  0.  B.  B.  (Ky.),  39  S.  W.  695,  an 
action  can  be  maintained  against  one  or  against  all  of  the  defend- 
ants.    Where  several  persons  jointly  commit  a  tort,  the  injured 
party  has  his  election  to  sue  all  or  some  of  the  parties  jointly,  or 
some  of  them  separately.    Buckles,  etc.,  v.  Lambert,  4  Mete.  330 ; 
Hill  and  Bergen  v.  Harris,  4  Bush.  450 ;  Swigert,  etc,  v,  Graham, 
7  B.  Mon.  661.     If  the  city  of  Owensboro  and  Westinghouse, 
Church,  Kerr  &  Co.  strung  an  electric  light  wire  which  was  not 
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properly  insulated,  they  were  guilty  of  negligence,  and  their  neg- 
ligent act  continued  and  was  as  effective  in  the  production  of  the 
death  of  Ware  at  the  time  the  telephone  wire  came  in  contact  with 
it  as  it  would  have  been  had  the  telephone  wire  been  strung  at  the 
same  instant  the  electric  light  wire  was,  and  the  contact  had  then 
produced  his  death.  If  the  electric  light  wire  was  not  properly  in- 
sulated, the  city  of  Owensboro  and  Westinghouse,  Church,  Kerr 
&  Co.  were  wrongdoers  continuously  until  the  act  which  resulted 
in  the  death  of  Ware.  Their  act  in  maintaining  the  wire  necessar- 
ily concurred  with  the  act  of  the  telephone  company  in  producing 
the  death  of  Ware. 

Again,  it  is  urged  that  the  petition  is  not  good  in  stating  a  cause 
of  action  in  the  alternative,  because  appellant  claims  that  it  is  not 
averred  that  the  pulling  and  drawing  of  the  telephone  wire  over 
the  electric  light  wire  was  carelessly  and  negligently  done.  When 
the  whole  petition  is  taken  together,  we  think  these  averments  are 
sufficiently  made.  Under  the  instructions  no  recovery  could  have 
been  had  except  the  jury  believed  that  such  pulling  was  carelessly 
and  negligently  done. 

Before  entering  upon  the  consideration  of  the  question  as  to 
whether  the  court  erred  in  giving  instructions  to  the  jury,  it  may 
be  said  that^  if  it  gave  an  instruction  more  favorable  to  the  eily 
of  Owensboro  and  Westinghouse,  Church,  Kerr  &  Co.  than  they 
were  entitled  to  receive  as  against  the  plaintiff,  that  fact  could  not 
be  a  prejudicial  error  for  which  appellant  can  complain.  Although 
they  were  thereby  permitted  to  escape  a  recovery  against  them,  ap- 
pellant's liability  for  its  tort  still  remained. 

The  appellant  complains  of  instruction  No.  6,  which  reads  as 
follows:  "The  court  instructs  the  jury  that,  as  a  matter  of  law, 
the  city  of  Owensboro  had  the  right  to  construct  and  maintain  an 
electric  system  for  lighting  its  streets,  but  it  was  bound  to  use  the 
highest  degree  of  care,  reasonably  practicable,  to  have  its  wires 
perfectly  insulated  so  as  to  be  free  from  danger  at  all  points  where 
persons  in  the  course  of  business  or  pleasure  might  come  in  contact 
with  them;  and  if  the  jury  believe  from  the  evidence  that  its  wires 
at  the  point  of  contact  with  the  Cumberland  Telephone  &  Tele- 


Contact  with  Wiees  of  Anothee  Company.         816 

Cumberland  TeK  phone  &  Telegraph  Co.  v.  Ware's  Admx. 


graph  Company  were  so  insulated,  and  that  the  defendant  Cum- 
berland Telephone  &  Telegraph  Company,  by  its  servants  and 
agents,  negligently  and  carelessly,  forcibly  dragged  its  wires  across 
the  electric  light  wire,  and  so  broke  the  insulation  on  the  city^s 
wire  and  thereby  caused  the  death  of  plaintiff,  the  jury  should,  if 
they  find  for  the  plaintiff  at  all,  find  against  the  Cumberland  Tele- 
phone &  Telegraph  Company  only,  and  in  favor  of  the  other  de- 
fendants." It  is  criticised  because  it  is  claimed  the  petition  did 
not  charge  that  the  servants  and  agents  did  negligently  and  care- 
lessly drag  its  wire  across  the  electric  light  wire.  Again,  that  the 
court  did  not  properly  define  the  degree  of  care  which  the  electric 
light  company  and  the  city  should  have  exercised  in  stringing  and 
maintaining  its  wires  upon  the  streets  of  Owensboro.  The  first 
criticism  has  been  hereinbefore  disposed  of,  and  the  second  has 
been  substantially  so.  Any  error  which  the  court  may  have  com- 
mitted in  defining  the  degree  of  care  which  should  have  been  exer- 
cised in  stringing  and  maintaining  electric  light  wires  cannot  be 
complained  of  by  the  appellant,  for  the  reasons  hereinbefore  given. 
Besides,  if  they  were  properly  insulated,  under  this  instruction 
there  could  have  been  no  recovery  against  the  appellant,  unless  the 
jury  believe  that  the  death  resulted  by  the  negligence  of  the  appel- 
lant's agents  and  servants  in  drawing  its  line  over  the  electric  light 
wires. 

Appellant  complains  of  instruction  No.  13,  which  reads  as  fol- 
lows :  "Though  the  jury  believe  from  the  evidence  that  the  electric 
light  wires  were  not  perfectly  insulated,  if  they  further  believe 
from  the  evidence  that  the  agents  and  servants  of  the  Cumberland 
Telephone  &  Telegraph  Company  handling  the  wire  by  which 
plaintiff  was  killed  (if  he  was  so  killed),  including  deceased,  knew 
or  had  notice  of  the  danger  of  bringing  their  wire  in  contact  with 
the  city's  wires,  and  they  might  by  reasonable  care  have  avoided 
such  contact,  and  they  negligently  brought  into  such  contact,  and 
but  for  such  negligence  the  plaintiff  would  not  have  been  killed — 
if  the  jury  find  for  the  plaintiff,  they  should  find  against  said  Tele- 
phone &  Telegraph  Company  alone,  and  in  favor  of  the  other  de- 
fendants."   The  appellant  erroneously  assumes  that  the  court  in 
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this  instruction  told  the  jury  to  find  against  it  althou^  Ware 
knew  of  the  defect  in  the  electric  light  wire,  and  with  sudi  knowl- 
edge, by  his  own  negligence,  brought  the  telephone  wire  in  contact 
with  the  defective  electric  light  wire.  The  court  in  this  instruc- 
tion does  not  tell  the  jury  to  find  for  the  plaintiff,  but  in  effect  told 
it  that,  if  it  found  for  the  plaintiff,  it  could  only  find  against  the 
appellant.  This  instruction  was  given  upon  the  idea  that  there 
could  be  no  recovery  against  the  city  of  Owensboro  and  Westing- 
house,  Church,  Kerr  &  Co.,  if  the  agents  of  the  appellant  handling 
the  wire  by  which  plaintiff's  intestate  was  killed  knew  or  had 
notice  of  the  danger  of  bringing  the  wire  in  contact  with  the  elec- 
tric light  wire,  and  might  by  the  exercise  of  reasonable  care  have 
avoided  it.  Of  course,  if  Ware  knew  that  the  electric  light  wire 
was  not  properly  insulated,  and  he  could  have  avoided  by  the  ex- 
ercise of  proper  care  the  bringing  of  the  telephone  wire  in  contact 
with  the  electric  light  wire,  and  negligently  did  so,  and  but  for 
which  the  accident  would  not  have  happened,  the  plaintiff  could 
not  have  recovered.  However,  plaintiff  would  have  been  entitled 
to  a  recovery  against  appellant  had  Lee,  who  was  in  charge  of  the 
force,  known  of  the  condition  of  the  electric  light  wire  and  care- 
lessly and  negligently  brought  the  telephone  wire  in  contact  with 
it,  thus  producing  Ware's  death.  Again,  it  is  urged  that  the  in- 
struction given  by  the  court  authorized  the  jury  to  find  against  the 
appellant  although  the  negligent  act  which  resulted  in  the  death 
of  the  plaintiff  was  that  of  a  fellow-servant.  By  instruction  No.  1 
the  jury  could  not  have  found  against  appellant  unless  it  believed 
Ware's  death  was  produced  by  the  negligent  act  of  a  person  in 
charge  of  the  work,  etc.  In  instruction  No.  2,  the  jury  was  ex- 
pressly told  that  the  company  was  not  liable  for  the  negligent  act 
of  a  fellow-servant.  By  the  third  instruction  the  court  submitted 
to  the  jury  the  question  as  to  whether  or  not  Rufus  Lee  was  Ware's 
superior  in  authority  and  had  the  right  to  direct  him.  In  view 
of  these  instructions,  instruction  No.  4,  of  which  complaint  is 
made,  could  not  have  been  misleading,  although  the  word  "occa- 
sional" should  not  have  been  used  in  the  instruction.     It  reads  as 
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follows :  "The  court  further  instructs  the  jury  that  the  rule  of  law  is 
that,  when  one  engages  in  the  service  of  another,  he  undertakes,  as 
between  himself  and  his  employer,  to  run  all  the  ordinary  risks  in- 
cident to  such  service,  and  that  includes  the  occasional  careless- 
ness, negligence,  and  unskillfulness  of  his  fellow-servants  engaged 
in  the  same  line  of  duty ;  and  if  the  jury  believe  from  the  evidence 
that  the  plaintiff,  while  in  the  employment  of  the  defendant  Cum- 
berland Telephone  &  Telegraph  Company,  when  he  was  killed  was 
in  the  discharge  of  his  duty  as  such  employee,  and  if  the  jury 
further  believe  from  the  evidence  that  his  death  was  occasioned 
either  by  his  own  negligence  or  want  of  skill,  or  that  of  a  fellow- 
servant  engaged  in  the  same  line  of  duty  or  service  as  explained 
in  these  instructions,  and  without  which  he  would  not  have  been 
killed,  they  should  find  for  the  defendants."  Besides,  under  this 
instruction,  the  jury  is  expressly  told  that  the  plaintiff  could  not 
recover  if  the  death  was  occasioned  by  "fellow-servants  engaged  in 
the  same  line  of  duty  or  service  as  explained  in  these  instruc- 
tions." 

Counsel  for  the  appellant  contended  that  the  appellant's  negli- 
gence was  not  a  proximate  cause  of  Ware's  death.  Except  for 
the  act  of  Rufus  Lee  in  bringing  the  telephone  wire  in  contact 
with  the  electric  light  wire.  Ware  would  not  have  been  injured  by 
the  current  of  electricity  which  it  carried.  It  was  the  current  of 
electricity  which  produced  the  death.  The  efficient  cause  of  the 
death  was  put  in  operation  by  the  negligent  act  of  Lee  in  bringing 
the  telephone  wire  in  contact  with  the  electric  light  wire,  and 
necessarily  that  act  was  a  proximate  cause  of  the  death. 

Appellant  filed  its  affidavit  stating  its  defense  was  in  conflict 
with  and  unfriendly  to  that  of  its  two  codefendants.  Thereupon  it 
demanded  the  panel  of  the  jury,  and  asked  the  privilege  of  striking 
three  names  therefrom  as  peremptory  challenges.  The  question 
of  peremptory  challenges  is  controlled  by  our  statute.  In  section 
2258,  Ky.  St  1899,  it  is  provided  that: 


"  Each  party  litigant  in  civil  actions  shall  have  the  right  of  peremptory 
challenges  to  three  jurors,  and  the  right  to  challenge  as  now  allowed  by  law." 

VOL.  VIII — 52 
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Section  2267,  Ky.  St  1899,  provides  that: 

"  In  all  ciyil  casee  of  jury  trial  the  clerk  shall  draw  from  the  box  the  names 
of  eighteen  of  the  jury,  and  write  them,  as  drawn,  on  two  slips  of  paper,  and 
deliver  one  to  each  party,  from  which  plaintiff  and  defendant  may  each  strike 
three  and  return  the  list  to  the  clerk,  who  shall  call  the  first  twelve  names 
not  erased  and  swear  them  as  a  jury  to  try  the  case.    .    .    ." 

It  will  be  observed  that  the  statute  only  contemplated  that  the 
names  of  eighteen  of  the  jury  shall  be  drawn  from  the  box.  It 
evidently  does  not  contemplate  that,  where  there  are  a  plurality 
of  plaintifFs  and  of  defendants,  a  greater  number  than  eighteen 
names  shall  at  first  be  drawn  from  the  box.  In  Sodousky,  etc.,  v. 
McOee,  4  J.  J.  Marsh.  267,  it  was  held  that,  if  there  be  a  plurality 
of  plaintifFs,  they  are  only  one  party  litigant,  and  can  challenge 
no  more  than  three  jurors.  The  same  is  true  of  defendants.  Hie 
words  "party  litigant"  appeared  in  the  statute  then  under  consid- 
eration as  in  the  present  statute.  In  construing  them,  the  court 
said :  "The  parties  litigant  mean  the  antagonistic  sides  of  the  con- 
troversy. If  there  be  a  plurality  of  plaintiffs,  they  are  all  only 
one  party  litigant.  So  a  plurality  of  defendants  constitute  one, 
and  but  one,  party  to  the  suit'* 

The  judgment  is  affirmed. 


KlAGES  v.  GrLLBTTE-HERZOG  MfQ.   Oo. 

Mirmeaoia;  Supreme  Court, 

1.  I17JT7BT  TO  EMPLOTEE  OF  SUBCONTRACTOR. — ^Whether  the  doctrine  of  reapon- 
deat  superior  applies  to  any  particular  ease  between  the  original  contractor 
and  a  subcontractor  is  determined  by  the  contract  between  the  parties 
with  reference  to  the  right  of  the  former  to  control  or  direct  the  latter 
as  to  the  time,  place,  and  manner  of  performing  the  work.  The  true  re- 
lation of  the  parties  in  this  respect  is  prima  facie  as  expressed  by  the 
terms  of  the  written  contract,  if  there  be  one.  But  such  contract  is  to  be 
considered  in  view  of  the  circumstances  under  which  it  was  made  and  the 
maimer  in  which  the  work  was  performed.  If  it  appears  that  the  writing 
was  not  executed  in  good  faith  to  express  the  real  relation  of  the  parties 


Contact  with  Wires  of  Another  Company.         819 

Klages  T.  Gilette-Herzog  Mfg.  Go. 

or  if  it  appears  that,  notwithstanding  such  contract,  supervision  or  con- 
trol of  the  work  was  assumed  by  the  original  contractor,  then  the  ap- 
plication of  the  rule  is  to  be  determined  by  the  conduct  of  the  parties. 
2.  Contact  of  desbick  cables  with  electric  wire. — ^Test  applied  in  an 
action  where  appellant's  husband  was  killed  by  an  electric  shock,  caused 
by  the  cables  of  a  derrick  coming  in  contact  with  electric  wires  in  the 
public  street,  and  held,  the  evidence  was  not  conclusive  that  the  derrick 
was  placed  in  position  and  operated  by  independent  contractors.  Held, 
the  evidence  was  not  conclusive  that  deceased  was  guilty  of  contributory 
negligence  in  attempting  to  push  the  loose  part  of  a  derrick  cable,  charged 
with  electricity,  from  the  open  street  into  the  gutter. 
(Syllabus  by  the  Court.) 

Verdict  for  defendant  From  an  order  denying  a  new  trial, 
plaintiff  appeals.  Decided  June  20, 1902 ;  reported  86  Minn.  458, 
90  N.  W.  1116. 

Yowing  &  Wmte,  for  appellant. 

Ja/mes  D.  Armstrong,  for  respondent. 

Opinion  by  Lewis,  J. : 

The  Gluek  Brewing  Company's  buildings  are  situated  on  Mar- 
shall street,  in  Minneapolis,  and  the  company  entered  into  con- 
tracts for  the  construction  of  an  addition  to  their  refrigerator 
building.  The  dimensions  of  this  new  building  were  100x100, 
varying  in  height  from  one  story  to  86  feet.  Directly  north  of 
the  space  to  be  occupied  by  this  building  ran  an  alley  50  feet  in 
width,  which  the  company  used  in  driving  in  and  out  in  the  con- 
duct of  its  business ;  and  inmiediately  north  of  it  was  an  ice  house. 
The  old  and  new  buildings,  as  well  as  the  ice  house,  faced  east, 
flush  with  Marshall  street ;  and  to  the  west  of  the  excavation,  and 
between  that  and  the  river,  was  an  open  space  of  about  75  feet. 
On  January  16,  1900,  the  brewing  company  entered  into  contracts 
with  one  Johnson  for  the  masonry  work,  and  with  respondent  for 
the  structural  and  ornamental  iron  work,  by  the  terms  of  which 
respondent  agreed  to  furnish  material,  and  within  six  months  to 
erect  and  complete  its  work,  according  to  certain  plans  and  specifi- 
cations, for  the  consideration  of  $20,009.73.     On  June  4,  1900, 
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respondent  entered  into  the  following  contract  with  Windblad  ft 
Bruce : 

*' Gentlemen :  We  will  pay  you  $3.60  per  ton  for  the  erecticm  of  the 
structural  ironwork,  not  including  stairs,  on  our  order  No.  131  for  Gluek 
Brewing  Company,  you  to  erect  same  in  a  satisfactory  manner,  according  to 
plans,  to  bolt  all  lintels  together  as  required,  and  paint  all  material  one 
coat  when  not  already  painted.  It  is  understood  that  you  are  to  take  this 
material  from  the  place  where  .it  is  now  piled.  You  are  to  make  out  your 
payrolls,  and  we  will  pay  the  same  on  regular  pay  days  at  this  office.  If 
you  want  to  discharge  a  man,  we  will  pay  him  on  presentation  of  regular 
discharge  slip  signed  by  you.  It  is  understood  that  we  are  to  furnish  all 
tools  and  paint.  Yours  truly,  Gillette-Herzog  Manfg.  Co.,  by  Peter  LeeSy 
Supt." 

The  brewing  company  obtained  from  the  mayor  a  license  or 
permit  to  occupy  for  three  months  one-third  of  the  street  in  front 
of  the  building  to  be  erected  for  the  disposition  of  building  ma- 
terial, which  stated  that  care  be  taken  to  incommode  the  public 
as  little  as  may  be  during  the  construction  of  the  building,  and  that 
the  permit  was  granted  upon  the  condition  that  proper  guards 
would  be  placed  around  the  material,  and  a  suitable  number  of 
red  lights  kept  burning  through  the  night  to  warn  the  public  of 
danger,  and  that  it  was  revocable  at  the  mayor's  pleasure.  On 
June  7,  1900,  Winblad  &  Bruce  began  operations  under  their 
contract,  selected  their  tools  and  derrick  from  respondent's  supply, 
and  respondent  hauled  the  derrick  to  its  indicated  location  near 
the  southerly  corner  of  the  excavation,  and  not  very  far  from  the 
side  of  the  street.  A  few  feet  to  the  southwest  from  it  stood  an 
electric  pole,  strung  with  wires  belonging  to  the  Minneapolis 
General  Electric  Company.  Near  the  top  of  this  pole  were  two 
cross-bars,  one  a  little  above  the  other ;  and  the  upper  one,  slightly 
lower  than  the  top  of  the  derrick,  carried  two  "  primary  "  and  the 
lower  one  two  "  secondary  "  wires.  On  the  day  in  question  these 
primary  wires  were  each  charged  with  1,000  volts  of  electricity, 
and  the  secondary  wires  carried  about  108  volts.  On  the  pole 
north,  next  to  the  one  above  described,  was  a  "  transformer,**  and 
one  of  the  secondary  wires  went  from  this  pole  into  the  brewery 
for  lighting  purposes.    The  derrick  was  maintained  in  an  upright 
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position  by  four  wire  cables  running  north,  south,  east,  and  west, 
respectively,  and  these  were  fastened  to  an  iron  band  at  the  top 
of  the  derrick  mast  by  means  of  iron  hooks.  The  north  cable  was 
fastened  to  the  upper  end  of  the  ice  house,  about  175  feet  from 
the  derrick  mast ;  the  one  to  the  east  was  made  fast  to  a  post  in  a 
vacant  lot  about  75  or  80  feet  back  from  the  street  The  southern 
guy  rope  was  fastened  to  a  post  directly  in  front  of  the  south 
comer  of  the  oflSce,  and  was  loose  and  extended  northerly  in  the 
gutter  some  15  or  20  feet,  and  then  curved  back.  The  western 
cable  had  been  pulled  over  the  sidewalk  primary  wire  and  fastr 
ened  to  the  window  of  the  old  malt  kiln,  and  in  operating  the 
derrick  it  had  come  in  contact  with  the  primary  wire,  worn  the 
insulator,  and,  as  a  consequence,  that  wire  had  become  broken  or 
burned  off.  The  electric  company  were  notified  of  the  fact,  and 
had  repaired  the  break  and  restrung  the  wire,  raising  it  about 
six  inches  above  the  guy  line,  so  as  to  remove  the  danger  of  further 
contact.  But  afterwards,  in  operating  the  derrick,  this  cable, 
which  the  testimony  shows  was  very  slack  when  the  burned  wire 
was  repaired,  had  become  taut,  and  again  in  contact  with  the 
primary  vdre,  lifting  it  some  five  or  six  inches  from  its  natural 
position.  Such  contact  transmitted  to  all  the  cables  of  the  der- 
rick an  electrical  current,  which  rendered  it  unsafe  and  impossible 
to  work  with,  and  the  electric  company  was  informed  of  the  situa- 
tion, and  requested  to  adjust  the  diflSculty.  But  before  imminent 
danger  was  apprehended,  and  about  3  o'clock  in  the  afternoon  on 
June  8th,  Johnson,  one  of  the  contractors,  received  a  slight  shock 
upon  touching  some  part  of  the  derrick,  and  from  then  on  until 
about  5:30,  when  the  accident  here  involved  occurred,  different 
persons  received  shocks  upon  contact  with  the  derrick  and  certain 
charged  portions  of  the  ground  near  it.  Herman  Klages  was  an 
engineer  in  the  employ  of  the  brewing  company  and  had  charge 
of  their  electric  lighting  plant  About  5 :30  o'clock  he  came  out 
of  the  engine  room,  and  joined  the  other  men,  and  asked  them 
what  the  matter  was.  One  Proehl,  who  had  just  received  a  shock 
from  the  ground  which  threw  him  backward  into  the  street,  told 
him  the  ground  and  derrick  were  charged  with  electricity.     The 
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men  then  dared  him  to  take  hold  of  the  cable,  but  he  looked  at 
the  soles  of  his  shoes,  and  said :  ^^  No,  my  feet  are  wet.  It 
wouldn't  be  dangerous.  It  is  only  108  or  110  volts."  He  asked 
Proehl  to  show  him  the  spot  where  he  had  received  the  shock, 
and  when  pointed  out  to  him,  warned  Proehl,  and  a  man  standing 
with  him,  away  from  the  place,  saying:  "  It  is  kind  of  dangerous. 
You  better  step  back."  At  this  time  Klages  was  informed  that  the 
electric  company  had  been  notified  of  the  condition.  He  then 
went  across  the  street,  and  returned  with  a  stick  or  dry  board  some 
two  and  a  half  feet  long  and  four  inches  wide,  one  end  narrower 
than  the  other,  with  which  he  began  to  poke  the  loose  part  of  the 
cable  toward  the  sidewalk.  By  the  "  fooling"  of  the  men  it  had 
been  pushed  some  four  or  five  feet  into  the  street,  and  the  end  of 
it  had  come  in  contact  with  an  iron  catch-basin  cover  in  the  gutter, 
thus  causing  occasional  sparks.  While  he  was  thus  pushing  the 
loose  part  of  the  cable  towards  the  gutter,  the  men  watching  him 
saw  him  suddenly  make  a  movement  as  if  he  had  slipped,  and  in 
fiinging^his  arms  out  as  if  catching  at  something  for  support  his  left 
hand  came  in  contact  with  the  cable,  to  which,  a  witness  says,  "  he 
held  on,  gave  a  groan,  and  swung  around  so  that  his  neck  or  ja^ 
came  right  across  the  guy."  With  some  diflSculty  the  men  removed 
contact  of  the  body  with  the  cable,  but  death  was  conceded  to  have 
been  instantaneous,  and  the  result  of  an  electric  shock.  This  action 
was  brought  for  the  purpose  of  recovering  damages,  on  the  theory 
that  respondent  was  negligent  in  erecting  and  operating  the  derrick 
in  a  public  street  at  a  place  contiguous  to  electric  wires  where 
persons  having  occasion  to  use  the  highway  might  come  in  con- 
tact with  it.  Respondent  interposed  the  defense  that  it  was  not 
in  charge  of  the  derrick  at  the  time  of  the  accident,  and  that  it 
was  erected  and  operated  by  a  firm  of  independent  contractors, 
and  that  the  deceased  was  guilty  of  contributory  negligence.  At 
the  close  of  the  evidence  the  court  directed  a  verdict  for  respond- 
ent, and  from  an  order  denying  plaintiffs  motion  for  a  new  trial 
plaintiff  appealed. 

The  order  must  be  reversed,  unless  it  conclusively  appears  that 
the  work  was  done  by  independent  contractors,  and  the  relation 
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of  respondeat  superior  did  not  exist,  or  that  deceased  was  guilty  of 
contributory  negligence.  It  was  gross  negligence  to  place  the  der- 
rick in  the  public  street  with  its  metal  cables  contiguous  to  the 
electric  wires,  and  to  operate  the  same  in  lifting  and  swinging  heavy 
iron  beams  so  that  contact  was  made  in  the  manner  stated.  The 
inquiry  is  whether  respondent  was  itself  in  charge  of  the  work, 
or  whether  it  had  been  unrestrictedly  delegated  to  Winblad  & 
Bruce.  In  the  case  of  Bait  v.  Carpet  Co.,  66  Minn.  76,  68  N.  W. 
729,  the  following  language  was  used: 

"In  every  case  the  decisive  question  in  determining  whether  the  doctrine 
of  respondeat  superior  applies  is,  had  the  defendant  the  right  to  control 
in  the  given  particular  the  conduct  of  the  person  doing  the  wrong?  If  he 
had,  he  is  liable.  On  this  question  the  contract  under  which  the  work  was 
done  must  speak  conclusively;  in  every  case  reference  being  had,  of  course, 
to  surrounding  circumstances." 

And  under  the  circumstances  of  the  case  it  was  left  to  the  jury 
to  determine  whether  the  defendant  surrendered  all  control  over 
the  manner  of  performing  the  work  there  under  consideration. 
In  Barg  v.  Botisfield,  65  Minn.  355,  68  N.  W.  45,  the  rule  was 
declared  as  follows : 

**  Where  one  who  performs  work  for  another  represents  the  will  of  that 
other,  not  only  as  to  the  result,  but  also  as  to  the  means  by  which  that  result 
is  accomplished,  he  is  not  an  independent  contractor,  but  the  agent  of  that 
other,  who  is  responsible  for  his  acts  and  omissions  within  the  scope  of  his 
authority." 

In  the  case  of  Whitstm  v.  Ames,  68  Minn.  23,  70  N.  W.  7&3, 
it  was  said : 

"The  decisive  test  in  determining  wliether  the  doctrme  of  respondeat  sth 
perior  applies  is  whether  the  defendant  had,  under  the  contract  of  employ- 
ment, the  right  to  control  in  the  given  particular  the  conduct  of  the  person 
doing  the  wrong." 

InVosbeck  v.  EeUogg,  78  Minn.  176,  80  N.  W.  957,  a  written 
contract  was  construed,  and  held  to  show  conclusively  that  the 
person  in  charge  of  the  work  was  an  independent  contractor ;  but 
in  that  case  that  entire  question  was  submitted  upon  the  terms 
of  the  contract  itself.    In  Aldritt  v.  Marmfacivring  Co.  (Minn.), 
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88  N.  W.  741,  the  rule  is  afSrmed  as  stated  in  Bait  v-  Carpet  Co., 
supra,  in  the  following  language: 

"  The  question  whether  the  doctrine  of  respondeat  superior  applies  to  any 
particular  case  depends  upon  the  question  whether  the  original  contractor 
had  control  of  and  the  right  to  direct  the  subcontractor  as  to  time,  place,  and 
manner  of  performing  the  work,  and  this  question  must  be  determined  from 
the  contract  between  the  parties  in  the  light  of  surrounding  circumstances." 

We  think  the  oontract,  on  its  face,  dearly  indicates  that  re- 
spondent did  not,  in  any  respect,  retain  control  of  the  work  as  to 
the  method,  time,  or  place  of  its  execution,  but  only  as  to  the 
result  accomplished,  viz.,  that  it  should  be  in  accordance  with  the 
specifications.  But  from  a  consideration  of  all  the  evidence  sur- 
rounding the  making  of  the  contract  we  are  of  the  opinion  that  it 
does  not  conclusively  appear  that  the  true  relations  of  the  parties 
were  defined  by  the  writing.  At  the  time  this  contract  was  en- 
tered into,  the  ironwork  to  be  put  in  place  by  Winblad  &  Bruce 
was  lying  in  a  vacant  lot  on  the  other  side  of  the  street  opposite 
the  building  in  whidi  it  was  to  be  placed.  For  several  reasons 
the  best  location  for  the  derrick  seemed  to  be  in  the  street  in  front 
of  the  building,  because  the  ironwork  was  nearer  to  that  point 
than  any  other,  the  street  was  higher  than  the  ground  at  the  rear 
of  the  building,  and  the  alley  was  hardly  wide  enough  for  the  re- 
quired purposes,  and,  besides,  it  was  used  by  the  brewing  com- 
pany in  the  daily  conduct  of  its  business.  It  was  known  to  re- 
spondent that  the  street  could  not  be  occupied  without  securing 
a  permit,  and  Winblad  consulted  respondent's  superintendent  in 
reference  thereto.  The  contract  provided  that  the  men  employed 
by  Winblad  &  Bruce  should  be  placed  on  the  pay  rolls  of  the  re- 
spondent company,  and  that  all  tools  and  appliances  were  to  be 
furnished  by  it,  and  the  derrick  was  delivered  in  the  street  by 
respondent  The  construction  of  the  ornamental  ironwork  re- 
spondent reserved  to  itself,  and  on  one  occasion  superintendent 
had  put  in  place  certain  iron  plates,  which  was  part  of  the  work 
of  Winblad  &  Bruce.  It  appears  that  Mr.  Winblad  had  been  a 
regular  employe  of  respondent  for  about  16  years,  that  he  was 
accustomed  to  act  as  foreman  of  this  kind    of  work,  and  had  on 
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several  occasions  during  that  period  taken  similar  contracts  to  the 
one  under  consideration.  Under  all  of  these  circumstances  we 
do  not  think  it  appears  conclusively,  as  a  matter  of  law,  that 
respondent  did  not  reserve  the  right  of  supervision  as  to  time, 
place,  and  method  of  putting  up  the  structural  iron,  and  whether 
it  did  not  in  fact  exercise  supervision,  to  some  extent,  as  to  the 
use  of  the  derrick,  and  its  location  with  reference  to  the  electric 
wires.  If  respondent  did  exercise  such  supervision,  or  if  the 
contract  was  not  intended  to  express  the  true  relation  between  the 
parties  in  respect  to  the  control  or  superintendence  of  the  work, 
then  Winblad  &  Bruce  were  not  independent  contractors  as  de- 
fined by  the  decisions  of  this  court.  The  case  of  Aldritt  v.  Manu- 
facturing Co.,  supra,  involved  a  similar  contract  to  the  one  under 
consideration,  but  the  facts  in  that  case  were  essentially  diflFerent, 
and  the  decision  rested  upon  the  ground  that  the  legal  status  of 
the  parties  was  determined  by  the  contract  itself. 

But  respondent  contends  that  the  record  conclusively  shows 
that  the  deceased  came  to  his  death  by  reason  of  his  own  careless- 
ness. The  argument  to  this  effect  is  based  upon  the  fact  that  he 
had  some  experience  as  an  electrician;  that  he  knew  contact  ex- 
isted between  the  derrick  cable  and  the  electric  wire;  that  other 
people  had  received  shocks  by  touching  the  cables,  and  that  he  was 
fully  warned  of  the  danger,  so  that  his  attempt  to  push  the  cable 
back  towards  the  gutter  was  in  a  spirit  of  bravado  or  criminal  care- 
lessness, and  not  in  the  exercise  of  any  duty  devolving  upon  him. 
A  close  examination  of  the  evidence  makes  it  by  no  means  certain 
that  the  deceased  was  not  in  the  exercise  of  reasonable  care,  or 
that  he  was  not  acting  in  a  commendable  manner  in  attempting 
to  move  the  cable  to  a  less  dangerous  location.  In  the  first  place, 
his  experience  as  an  electrician  was  limited  to  the  running  of  an 
ordinary  dynamo.  For  some  reason  he  assumed  that  it  was  one 
of  the  secondary  wires,  charged  with  108  or  110  volts,  which  was 
in  contact  with  the  derrick.  It  does  not  appear  conclusively  that 
he  was  negligent  in  not  knowing  that  it  was  the  primary  wire  in- 
stead of  the  secondary.  If  he  had  been  thoroughly  familiar  with 
the  construction  of  the  electric  system^  he  would  have  known  that 
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the  cable  was  in  contact  with  the  primary  wire,  and  that  the  danger 
was  greater;  but  he  assumed  that  conditions  were  different,  and 
that  the  cables  were  charged  with  108  or  110  volts,  whidi,  it  ap- 
pears from  the  evidence,  could  not  be  fatal.    When  some  one  dared 
him  to  touch  the  cable,  he  refused  upon  the  ground  that  his  shoes 
were  wet,  but  remarked  that  it  would  not  be  dangerous,  which 
tended  to  show  precaution  upon  his  part.    It  is  true  he  had  been 
informed  that  the  electric  company  had  been  notified  of  the  con- 
dition, but  there  is  no  evidence  as  to  what  time  they  were  expected 
to  make  repairs,  and  that  fact  alone  is  not  sufficient  to  warrant 
the  conclusion  that  the  deceased  was  simply  playing  with  an  in- 
strument of  death.    It  is  urged  that  there  was  no  duty  resting  upon 
him  to  go  into  the  street  and  interfere  with  the  cable,  and  that 
by  so  doing  he  assumed  the  risk,  and  was  alone  responsible  for  the 
result.     True,  he  was  not,  in  the  ordinary  sense,  a  traveler  along 
the  public  highway  at  that  time,  for  it  may  be  said  that  he  was 
attracted  to  the  place  by  the  fact  that  the  derrick  had  become 
charged  with  electricity ;  but  he  had  a  right  to  be  in  the  street,  not 
only  as  a  public  traveler,  but  also  for  the  purpose  of  observing 
what  was  going  on ;  and,  if  a  traveler  would  have  the  right  to  stop 
and  remove  from  the  highway  a  nuisance  which  he  conceived  to 
be  dangerous  to  other  travelers,  then  the  deceased  had  a  similar 
nght  to  remove  a  dangerous  instrument  which  came  under  his 
observation,  although  he  was  attracted  to  the  place  by  the  very 
fact  of  its  existence.     In  the  case  of  Dillon  v.  Light  Co,,  179  Pa. 
482,  36  Atl.  164,  it  was  held  that  a  police  officer  was  justified  in 
attempting  to  remove  a  live  electric  wire  from  the  public  street 
with  his  mace.     The  decision  does  not  necessarily  rest  upon  the 
fact  that  he  was  a  public  officer  whose  particular  business  it  was 
to  remove  such  dangerous  appliances.     If  a  patrolman  would  be 
justified  in  so  doing,  then  any  person,  with  reasonable  care  and 
caution,  may  do  the  same  thing.     In  the  case  of  Bourget  v.  City 
of  Cambridge,  156  Mass.  391,  31  N.  E.  390,  16  L.  R  A.  605,  it 
was  held  that  one  who  was  traveling  in  the  highway  was  justified 
in  attempting  to  remove  a  loose  telephone  wire;  and,  while  the 
opinion  in  that  case  discusses  the  question  from  the  standpoint 
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of  a  traveler,  it  is  clearly  stated  that  the  attempt  to  remove  the 
wire  was  justified,  in  that  it  did  not  appear  to  be  an  intermeddling 
by  a  volunteer.  In  Light  Co.  v,  Orr,  69  Ark.  215,  27  S.  W.  66, 
43  Am.  St.  Eep.  30,  it  was  held  to  be  a  question  for  the  jury 
whether  a  boy,  who  had  been  warned,  was  guilty  of  contributory 
negligence  in  picking  up  a  live  wire  that  was  lying  across  the 
street.  The  case  should  have  been  submitted  to  the  jury. 
Order  reversed,  and  a  new  trial  directed. 


Kennealy  v.  Westchester  Electric  Railway  Co. 

New  York;  Appellate  Division  of  Supreme  Court,  Second  Department, 

1.  Duty  as  to  injury  to  employee  of  contractor. — ^The  plaintiff  was  em- 

ployed by  a  contractor  who  had  entered  into  a  contract  to  paint  the 
supporting  poles  of  the  defendant's  trolley  system.  While  engaged  in 
sandpapering  one  of  such  poles  he  came  in  contact  with  an  electric  feed 
wire  and  was  severely  injured.  It  was  held  that  the  measure  of  the 
defendant's  obligation  was  to  use  reasonable  care  under  such  circum- 
stances to  protect  the  workman  against  injury. 

2.  Negligence;  evidence. — The  trial  court  held  that,  under  the  complaint, 

the  negligence  of  the  defendant  must  be  based  upoii  the  defective  con- 
struction of  the  feed  wire  in  the  first  instance;  and  under  this  ruling  the 
plaintiff  was  required  to  establish  that  the  alleged  defective  insulation 
of  the  wire  existed  at  the  time  it  was  placed  upon  the  pole  as  a  part  of 
the  original  construction.  The  jury  passed  upon  this  question  and  de- 
cided that  it  was  originally  defective.  It  was  held  that  the  evidence 
was  sufficient  to  justify  this  finding. 
3r  Charge  to  jury. — It  is  not  error  for  the  court  to  refuse  to  charge  that 
"  If  the  jury  is  in  doubt,  if  the  evidence  is  equal  on  both  sides,  the  ver- 
dict shall  be  for  the  defendant."  The  mere  existence  of  a  reasonable 
doubt  in  the  minds  of  jurors  in  a  civil  case  does  not  require  them  to  find 
for  the  defendant. 

Appeal  by  defendant  from  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial.  Reported  1  St.  Ry.  639,  86  App.  Div. 
(N.  T.)  293,  83  K  Y.  Supp.  823 ;  decided  July  24, 1903. 
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Bayard  H.  Ames  (Theodore  SiUcmatu  and  Arthur  Ofner,  on  the 
brief),  for  appellant. 

Michael  J.  Tiemey  {John  J.  Crennan,  on  the  brief),  for  re- 
spondent. 

Opinion  by  Willabd  Babtlett,  J. : 

The  plaintiff  has  recovered  a  verdict  of  $5,000  damages  for  se- 
vere injuries  to  his  arm,  caused  by  coming  in  contact  with  a  feed 
wire  upon  the  defendant's  trolley  system  while  engaged  in  sand- 
papering one  of  the  supporting  poles  preparatory  to  painting  the 
same.  The  plaintiff  was  employed  by  a  contractor,  who  had  entered 
into  a  contract  with  the  defendant  to  paint  the  supporting  poles. 
The  measure  of  the  defendant's  obligation  to  a  workman  under 
these  circumstances  was  to  use  reasonable  care  for  his  protection 
against  injury.  Wells  v.  Brooklyn  Heights  R,  Co.,  67  App.  Div. 
(N.  Y.)  212,  and  cases  there  cited.  The  theory  of  the  plaintiff's 
case  was  that  the  accident  was  due  to  the  defective  insulation  of  the 
feed  wire  at  a  point  a  short  distance  from  the  supporting  pole, 
where  his  elbow  came  in  contact  with  it ;  and,  in  view  of  the  lan- 
guage of  the  complaint,  the  trial  court  held  that  no  ne<^ligence  could 
be  predicated  upon  any  failure  properly  to  maintain  and  inspect 
the  feed  wire  after  it  was  put  up,  but  that  the  defendant's  failure  of 
duty,  if  made  out  at  all,  must  be  based  upon  defective  construction 
in  the  first  instance.  In  this  view  the  plaintiff  was  required  to  es- 
tablish that  the  alleged  defective  insulation  of  the  feed  wire,  if  it 
existed  in  fact,  was  a  condition  existing  at  the  time  the  wire  was 
placed  upon  the  pole  as  a  part  of  the  original  construction.  The 
jury  were  instructed  to  pass  specifically  upon  this  question,  and 
answered  it  in  the  affirmative.  The  defendant  now  insists  that 
there  was  no  evidence  sufficient  to  sustain  an  adverse  finding  in  this 
respect. 

There  was  proof  in  the  case  which  would  authorize  a  finding  that 
the  insulating  covering  of  the  feed  wire  was  lacking  at  the  point 
where  the  plaintiff  claims  to  have  received  his  injury ;  but  it  is  con- 
ceded that  the  wire  had  been  in  place  about  a  year,  and  the  appel- 
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lant  contends  that  evidence  showing  that  the  insulation  was  defect- 
ive at  the  time  of  the  accident  did  not  justify  the  inference  that  the 
defect  existed  at  the  time  of  the  original  construction ;  inasmuch  as 
there  was  proof  that  the  action  of  the  wind,  causing  the  wires  to 
sway,  had  a  tendency  to  wear  away  the  covering  material  at  certain 
points.  I  think,  however,  that  such  inference  might  fairly  be  based 
upon  the  testimony  oflFered  in  behalf  of  the  defendant  itself.  One 
of  the  defendant's  witnesses,  a  lineman  named  Lafayette  R.  Baut, 
testified  that  there  had  been  no  change  in  the  feed  wire  or  the  con- 
struction at  the  pole  where  this  accident  occurred  since  the  occur- 
rence of  the  accident  down  to  the  time  of  the  trial.  The  feed  wire, 
he  said,  was  in  the  same  condition,  exactly  the  same  as  it  was  in 
1899,  when  he  examined  it  immediately  after  the  accident.  The 
trial  took  place  on  October  14,  1902.  If  the  condition  of  the  pole 
and  wire  had  remained  unchanged  from  July  22,  1899,  the  day 
when  the  accident  occurred,  to  October  14,  1902,  the  day  of  the 
trial,  the  jury  might  certainly  infer  that  it  remained  unchanged 
from  the  time  it  was  put  up,  a  year  previous  to  the  day  of  the  acci- 
dent, up  to  the  time  of  the  accident. 

It  is  not  necessary  to  discuss  the  point  made  in  regard  to  the 
alleged  contributory  negligence  of  the  plaintiff,  or  his  assumption 
of  the  risks  involved  in  the  employment,  further  than  to  say  that  the 
proof  on  these  branches  of  the  case  not  only  justified,  but  required, 
the  submission  of  both  issues  to  the  jury. 

At  the  close  of  the  charge,  just  before  the  jury  went  out,  defend- 
ant's counsel  requested  the  court  to  charge  as  follows:  "If  the  jury 
is  in  doubt,  if  the  evidence  is  equal  on  both  sides,  the  verdict  shall 
be  for  the  defendant."  The  learned  trial  judge  refused  to  charge 
this  proposition,  and  the  defendant's  counsel  excepted.  The  refusal 
was  not  error.  The  request  involved  two  propositions :  ( 1)  That,  if 
the  jury  were  in  doubt,  the  verdict  should  be  for  the  defendant ;  and 
(2)  that,  if  the  evidence  was  equal  on  both  sides,  the  verdict  should 
be  for  the  defendant.  The  first  of  these  propositions  was  incorrect. 
The  mere  existence,  even,  of  a  reasonable  doubt  in  the  minds  of 
jurors  in  a  civil  case,  does  not  require  them  to  find  for  the  defend- 
ant. The  second  proposition — ^that,  if  the  evidence  was  equal  on, 
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both  sides,  the  verdict  should  be  for  the  defendant — ^was  correct, 
but  the  trial  court  was  not  bound  to  give  that  instruction,  coupled 
as  it  was  with  the  previous  erroneous  proposition  of  law.  He  had 
already  charged  the  jury  fully  in  regard  to  the  burden  which  the 
law  imposed  upon  the  plaintiff  to  establish  his  case  by  a  preponder- 
ance of  evidence,  and  this,  under  the  circumstances,  was  sufBcient. 
The  judgment  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs. 

All  concur. 


Dnty  of  street  rallwfty  eoatpany  mm  to  «ie  of  eleotrieal  wires. — A 

trolley  wire,  as  used  by  a  street  railway  company,  is  charged  with  an  agency 
of  exceeding  danger  to  life,  and  is  capable  of  communicating  such  deadly  qual- 
ity to  any  wire  or  conductor  of  electricity  that  may  come  in  contact  with  it. 
When  a  corporation  is  authorized  to  use  such  an  agency  in  the  public  streets, 
the  law  implies  a  duty  of  using  a  very  high  degree  of  care  in  the  construction 
and  operation  of  the  appliances  for  the  use  of  that  agency,  requiring  the 
corporation  to  employ  every  reasonable  precaution  known  to  those  possessed 
of  the  knowledge  and  skill  requisite  for  the  safe  treatment  of  such  an  agency, 
for  providing  against  all  dangers  incident  to  its  use,  and  holds  it  accountable 
for  the  injury  of  any  person  due  to  the  neglect  of  that  duty,  whether  the 
person  injured  is  or  is  not  one  of  its  own  employees.  McAda/m  v.  Central 
Ry.  d  Elec.  Co^  67  Conn.  445,  35  Atl.  341,  6  Am.  Electl.  Cas.  348. 

Injnry  to  employee  of  another  eompany  hj  feed  wire  of  eleetrie 
ralliray  eompany. — In  the  case  of  Atlanta  Consol.  8t,  Ry,  Co.  v,  Oivings, 
97  Ga.  663,  25  S.  £.  377,  33  L.  R.  A.  798,  6  Am.  Electl.  Gas.  271,  the  fact^ 
were  comewhat  similar  to  those  of  the  principal  case.  The  plaintiff's  intestate 
was  an  employee  of  a  telephone  company,  and  was  killed  by  a  current  of  elec- 
tricity emanating  from  a  feed  wire  used  by  the  electric  railway  company 
which  came  in  contact  with  a  wire  belonging  to  the  employer  of  such  in- 
testate. The  court  in  its  opinion  says :  "  The  railway  company  employed 
in  the  conduct  of  its  business  a  subtle,  dangerous,  and  death-dealing  agency. 
It  consisted  of  a  highly  potential  electric  current,  which  traversed  wires 
stretched  upon  poles,  and  running  through  the  city  of  Atlanta  and  its  suburbs. 
These  wires  were  liable,  upon  coming  in  contact  with  other  wires  belonging 
to  the  telephone  company  or  electric  light  company,  and,  perhaps,  other  cor- 
porations, to  cause  injury  or  death  to  employees  of  these  other  companies 
while  engaged  in  performing  their  duties  as  linemen.  Under  these  circum- 
stances, it  is  to  all  minds  a  clear  proposition  that  the  railway  company  was 
bound  to  exercise  at  least  ordinary  diligence,  not  only  to  prevent  contacts 
from  which  the  above-mentioned  consequences  might  reasonably  be  expected 
to  ensue,  but  also  to  discover  and  take  measures  to  prevent  a  continuance  of 
such  contacts,  even  when  occasioned  by  the  negligence  of  any  other  persons. 
To  hold  otherwise  would  be  to  allow  this  company  to  maintain  its  deadly 


Contact  with  Wibes  of  Anotheb  Company.         831 


Kenneally  v.  Westchester  Electric  Railway  Co. 


agency  with  no  responsibility  whatever  for  consequences  which,  in  the  natural 
course  of  things,  might  in  all  probability  occur.  Those  who  employ,  in  the 
prosecution  of  their  business,  a  palpably  and  highly  dangerous  agency,  such 
as  electricity,  are  bound  to  exercise  such  precautions  to  prevent  injury  to 
others,  as  the  emergency  would  reasonably  seem  to  require." 

Applioation  of  maxim  res  ipMi  loqnitiir. —  In  the  case  of  Clorke  v. 
Nassau  Elec,  R.  Co.,  9  App.  Div.  (N.  Y.)  64,  41  N.  Y.  Supp.  78,  it  was  said: 
"  The  fact  that  the  defendant  brought  electricity  into  the  street  for  use  as  a 
motive  power,  and  the  fact  that  electricity  so  employed  was  capable  of  escaping 
in  such  a  way  as  to  produce  the  casualty  which  actually  took  place,  were  suf- 
ficient, taken  together,  to  justify  the  inference  that  the  accident  was  due  to 
the  agency  of  the  defendant,  in  the  absence  of  proof  that  it  was  otherwise 
caused.  The  maxim  res  ipsa  loquitur  is  directly  applicable."  See,  also,  in 
this  connection  Dwyer  v.  Buffalo  General  Eleo,  Co,,  20  App.  Div.  (N.  Y.) 
124,  46  N.  Y.  Supp.  874.  As  to  the  eflfect  of  this  doctrine  upon  liability  of 
an  electric  company  for  injury  to  its  employees,  see  Lincoln  St.  R.  Co,  v.  Cox, 
48  Nebr.  807,  67  N.  W.  740,  6  Am.  Electl.  Cas.  S52  ;Kraatz  v.  Brush  Eleo. 
Light  Co,,  82  Mich.  457,  46  N.  W.  787,  3  Am.  Electl.  Cas.  491. 

Injnry  to  trespaaier* — One  who  leaves  the  street  and  climbs  a  pole  sup- 
porting wires,  without  permission  from  or  notice  to  the  company  whose 
system  he  has  thus  entered  upon,  and  is  injured  by  reason  of  the  contact  of 
one  company's  wire  with  the  feed  wire  of  another  company,  can  recover  from 
neither.  Augusta  Ry,  Co.  r.  Andrews,  89  Ga.  653,  16  S.  E.  203,  4  Am.  Electl. 
Cas.  378.  In  the  case  of  Freema/n  v.  Brooklyn  Heights  R.  Co.,  54  App.  Div. 
(N.  Y.)  596,  66  N.  Y.  Supp.  1052,  it  appeared  that  the  injury  was  occa- 
sioned to  a  boy  who  had  climbed  upon  the  girder  of  an  archbridge,  along 
which  the  defendant's  trolley  wire  was  strung,  and  had  caught  hold  of  a 
guard  wire  which  in  some  manner  had  become  charged  with  electricity.  The 
wires  were  so  strung  that  they  were  entirely  out  of  reach  of  persons  using  the 
street  and  sidewalk  in  the  ordinary  manner,  and  it  was  only  when  the  plaint- 
iff had  gone  out  of  his  way  and  had  climbed  into  a  position  of  danger  inde- 
pendently of  the  wires,  that  he  was  exposed  to  contact  with  them.  The  court 
held  that  the  defendant  was  not  bound  to  anticipate  this  danger,  and  especially 
so,  as  the  guard  wires  which  the  plaintiff  caught  hold  of,  was  not  designed  for 
the  purpose  of  carrying  a  current  of  electricity,  but  was  for  the  purpose  of 
protecting  the  wire  which  did  carry  the  current,  and  the  usual  pecautions  by 
the  way  of  inspection  had  been  taken,  to  see  that  there  was  no  leakage  of  the 
current  from  the  wire  to  the  guard  wixe. 
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Habt  v.  Allegheny  County  Light  Co. 

Pennsylvania;  Supreme  Court. 
1.  Injury  to  elbctbic  light  inspector  bt  contact  with  klidctbic  uoht 

WIRE  AND  TELEPHONE  WIRE;   CONTRIBUTORY  NEQLIQENCE. — ^In  an  action  b/ 

an  electric  light  inspector  against  a  telephone  company  and  an  electric 
light  company  it  appeared  that  such  inspector  had  been  in  the  employ  of 
the  defendant  electric  light  company  for  several  years;  that  he  was  an 
experienced  man  and  had  been  accustomed  to  climb  poles  upon  which  both 
electric  wires  and  telephone  wires  were  placed.  While  upon  a  pole  upon 
which  an  electric  light  and  telephone  wire  were  connected  he  was  injured 
by  placing  one  hand  upon  the  telephone  wire  and  the  other  upon  the 
electric  light  wire.  It  was  his  special  duty  as  inspector  to  see  that  the 
electric  light  wires  were  clear  at  night  and  to  adjust  any  difficulties  inter- 
fering with  the  lights.  He  had  been  provided  with  rubber  gloves,  but 
was  not  using  them  when  the  injury  was  received.  It  was  held  that  the 
plaintiff  was  guilty  of  contributory  negligence  precluding  recovery. 

Appeal  by  defendant,  Allegheny  County  Light  Co.,  from  a  judg- 
ment rendered  against  it  in  favor  of  the  plaintiflF.  Decided  Janu- 
ary 6, 1902 ;  reported  201  Pa.  St  234,  50  Ati.  1010. 

Knox  &  Reed  and  /.  ff .  BeoX,  for  appellant. 

'     W.  A.  Hudson  and  Geo.  A,  Stwrgeon,  for  appellee* 

Opinion  by  Potter,  J.  : 

This  action  was  brought  against  two  defendants  as  joint  tort 
feasors.  The  evidence  failed  to  show  any  concert  of  action,  or  any 
joint  trespass,  by  the  defendants,  and  under  the  principle  of  Wiest 
V.  Traction  Co.,  200  Pa.  148,  49  Atl.  891,  a  separate  recovery 
should  not  have  been  allowed  against  one  defendant  The  point 
should,  however,  have  been  brought  to  the  attention  of  the  court  at 
the  trial. 

But,  aside  from  this  question,  it  clearly  appears  from  the  evi- 
dence that  the  injury  for  which  recovery  is  here  sought  was  caused 
by  the  act  of  the  plaintiff  in  placing  one  hand  upon  a  telephone 
wire,  and  the  other  upon  or  in  contact  with  an  electric  light  wire, 
both  wires  being  upon  the  same  pole,  which  was  the  property  of  the 
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electric  light  company.  The  plaintiff  was  an  inspector,  and  had 
been  employed  as  such  by  the  electric  light  company  for  several 
years.  He  was  an  experienced  man,  and  had  been  accustomed  to 
climbing  poles  upon  which  both  electric  wires  and  telephone  wires 
were  placed.  The  special  duty  for  which  he  was  employed  was  to 
look  after  the  lights  at  night,  and  to  see  that  the  wires  were  clear, 
and  to  adjust  any  difficulties  that  prevented  the  proper  operation 
of  the  lights.  It  is  therefore  apparent  that  the  plaintiff,  above  all 
others,  was  the  one  whose  business  it  was  to  discover  anything 
wrong  with  the  wires.  The  defendant  company  could  only  be  ap- 
prised of  a  difficulty  with  its  wires  through  the  report  of  the  plain- 
tiff, or  some  other  inspector  employed  for  that  purpose.  The 
plaintiff  was  familiar,  or  at  least  should  have  been,  with  the  condi- 
tion of  the  electric  light  wires,  and  their  situation  upon  the  poles 
with  relation  to  buildings,  trees  and  other  wires. 

Electric  light  wires  are,  of  course,  always  dangerous  to  handle. 
There  is  always  a  possibility  of  injury  from  them  alone,  or  in  con- 
nection with  other  wires.  The  telephone  wire  complained  of  in 
this  instance  was  not,  as  stated  in  the  plaintiff's  declaration,  a 
"  grounded  or  live  wire,"  but  was  an  ordinary  wire  leading  from 
the  pole  to  an  office  near  by.  Of  course,  there  was  connection  with 
the  earth  at  some  point  on  the  line,  but  it  is  apparent  from  the 
testimony  that  the  injury  was  caused,  not  by  any  current  which 
was  carried  by  the  telephone  wire,  but  by  reason  of  the  fact  that 
when  the  plaintiff  came  in  contact  with  the  light  wire  in  one  hand, 
and  with  the  telephone  wire  in  the  other,  his  body  formed  a  short 
circuit  between  the  two  wires,  which  resulted  in  his  receiving  a 
shock  from  the  heavily  charged  electric  light  wire,  causing  him  to 
fall. 

He  had  been  provided  with  rubber  gloves  for  the  express  pur- 
pose of  protecting  himself  against  an  injury  of  this  character.  If 
he  had  made  use  of  these  rubber  gloves  upon  the  night  in  question, 
he  would  have  been  safe.  Whether  it  be  put  upon  the  ground  of 
the  knowledge  which  the  plaintiff  had,  or  should  have  had,  or  the 
relative  position  of  the  two  wires,  or  whether  it  be  based  upon  his 
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carelessness  in  failing  to  protect  himself  at  the  time  of  the  accident 
by  the  use  of  the  rubber  gloves  provided  for  that  purpose,  in  either 
case  the  inference  is  unavoidable  that,  without  the  contributory 
n^ligence  of  the  plaintiff,  the  accident  could  not  have  occurred. 

The  first  specification  of  error  is  to  the  refusal  of  the  appellant's 
first  point,  which  prayed  for  binding  instructions  in  favor  of  the 
defendant  This  assignment  is  sustained,  and  the  judgment  is  re- 
yersed* 


7aokbon  &  SuBUBBAN  Stbkbt  Baiiju)ai>  C!o.  v.  Simmoitb. 

Tenne8aee;  Supreme  Court, 

1.  Use  of  instbuments  to  detect  dbfectb. — ^The  plaintiff's  intestate,  who 

was  a  lineman  in  the  employ  of  a  telephone  company,  was  fatally  injured 
while  attempting  to  repair  a  telephone  wire,  by  coming  in  contact  with  a 
live  wire  of  a  street  car  company  attached  to  one  of  its  poles  which  the 
decedent  had  ascended  for  the  purpose  of  making  such  repairs.  The  de- 
cedent was  furnished  with  a  magneto  bell  and  test  set  in  order  to  enable 
him  to  ascertain  the  presence  of  an  electric  current  in  any  ¥rire,  but  he 
failed  to  have  them  with  him  on  this  occasion.  It  was  held  that  the 
question  as  to  whether  these  instruments  were  designed  to  test  insulators 
and  defects  therein  was  a  question  for  the  jury. 

2.  Pbesumftion  as  to  pbopeb  insulation. — ^An  instruction  to  the  effect  that 

if  the  decedent  had  no  knowledge  that  the  wires  of  the  street  railroad 
company  at  the  point  of  contact  were  not  properly  insulated  and  reason- 
ably safe,  thai  he  had  a  right  to  presume  that  they  were  properly  and 
safely  insulated  unless  the  want  of  insulation  or  the  defective  insulation 
was  plainly  apparent  to  him  in  the  exercise  of  ordinary  and  reasonable 
care,  is  erroneous  because  it  relieves  the  onployee  of  his  duty  to  exercise 
active  diligence  for  his  own  safety  in  an  occupation  peculiarly  hazardous. 

Error  brought  by  defendant  from  judgment  in  favor  of  plaintiff. 
Decided  June  22, 1901 ;  reported  107  Tenn.  392,  64  S.  W.  705. 

C,  G.  Bond  and  Hay8  <6  BiggSy  for  plaintiffs  in  error. 

R.  F.  Sprigms  and  Bulloch  £  Timberlake,  for  defendant  in 
error. 
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Opinion  by  McAuster^  J.  : 

Mrs.  Simmons  recovered  a  joint  judgment  against  the  telephone 
and  street  railroad  companies  for  the  sum  of  $2,500  for  the  wrong- 
ful killing  of  her  husband,  B.  P.  Simmons.  Both  companies  ap- 
pealed, and  numerous  errors  are  assigned. 

[Matter  omitted  pertains  to  question  of  practice.] 

The  gravamen  of  the  action  as  laid  in  the  declaration  is  Ihat 
plaintiff's  intestate,  B.  P.  Simmons,  at  the  time  of  his  death,  was 
in  the  employment  of  the  telephone  company  in  the  capacity  of  a 
lineman,  and  was  killed  by  coming  in  contact  witli  a  live  wire  of 
the  street  car  company,  attached  to  one  of  its  poles,  which  Sim- 
mons  had  ascended  for  the  purpose  of  making  repairs  for  the  tel^ 
phone  company.  It  is  alleged  that  prior  to  that  time  the  street  car 
company  and  the  telephone  company  had  entered  into  a  contract, 
parol  or  written,  by  which  it  was  mutually  agreed  that  either  com- 
pany might  use  the  poles  of  the  other  in  case  of  necessity  or  ex- 
pediency. Again,  it  is  alleged  that  the  street  railroad  company, 
by  permitting  the  telephone  company  to  string  its  wires  on  the 
pole  in  question,  made  the  latter  company  a  licensee,  whereby  the 
street  railroad  company  owed  a  duty  to  the  telephone  company  and 
its  employees  to  keep  its  wires  attached  to  said  poles  properly  in- 
sulated. Again,  it  is  allied  that  the  street  railroad  company,  in 
carrying  on  its  business  and  maintaining  its  system  of  wires  in  a 
public  thoroughfare,  where  the  poles  and  wires  of  other  electrical 
companies  were  maintained,  owed  a  duty  to  the  employees  of  the 
other  electrical  companies  to  keep  its  wires  attached  to  said  poles 
safely  insulated.  It  is  further  charged  that  the  defendant  tele- 
phone company,  by  stringing  one  of  its  wires  to  said  pole  for  the 
purpose  of  making  a  return  circuity  made  said  pole  part  of  its  ap- 
pliances and  premises,  and  defendant  telephone  company,  in  not 
providing  safe  appliances,  and  inviting  deceased  to  an  unsafe  and 
dangerous  place  to  work,  is  liable.  It  is  further  charged  that  both 
companies  knew,  or  ought  to  have  known,  that  said  wire  was  not 
insulated,  and  that  it  was  charged  with  a  deadly  current  of  electric- 
ity. The  facts  disclosed  in  the  record  tend  to  show  that  the  de- 
ceased at  the  time  of  the  accident  was  in  the  service  of  the  tele- 
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phone  company  as  lineman  and  inspector.  His  duties  were  of  a 
general  nature;  that  is  to  say,  they  were  not  specifically  defined, 
but  the  deceased  was  expected  to  perform  any  duties  in  the  line  of 
telephone  business  that  mi^t  be  demanded  of  him.  On  the  17th 
of  September,  1897,  a  street  car  had  become  derailed,  and  the  trol- 
ley pole  in  some  way  came  in  contact  with  the  guy  wire  attached 
to  a  pole  of  the  car  company,  thereby  turning  the  current  of  elec- 
tricity from  the  trolley  wire  to  the  guy  wire,  and,  pushing  the  guy 
wire  up,  caused  it  to  come  in  contact  with  the  lead  cable  incasing 
the  telephone  wires,  and  burning  a  hole  in  the  cable.  When  the  de- 
railed car  was  placed  back  on  the  track,  the  original  status  quo  was 
restored,  and  there  was  no  further  communication  between  the  trol- 
ley and  guy  wires.  The  telephone  company  was  apprised  of  the 
accident,  and  directed  the  deceased  to  proceed  to  the  place,  and 
ascertain  the  cause  of  the  trouble.  The  deceased,  after  an  exami- 
nation of  the  premises,  and  without  special  directions  from  his 
superior  officers,  mounted  a  pole  belonging  to  the  street  car  com- 
pany, ostensibly  to  raise  the  lead  cable  of  the  telephone  company, 
which  was  then  sagging  down,  and  attach  it  to  a  bracket  affixed  to 
the  street  car  company's  pole,  and  while  thus  engaged  Simmons 
was  killed  by  coming  in  contact  with  one  of  the  live  span  wires  of 
the  street  car  company.  The  gravamen  of  the  action  against  the 
street  car  company  is  that  it  was  negligent  in  only  using  a  single 
insulator  placed  at  the  connection  of  the  span  wire  with  the  trolley 
wire,  and  which  insulator  was  itself  defective,  and  out  of  repair ; 
and  negligently  failing  to  place  a  second  insulator  at  some  proper 
and  convenient  point  between  the  trolley  wire  and  said  pole.  TTiere 
is  proof  tending  to  show  that  no  inspection  had  been  made  by  the 
street  car  company  from  the  time  it  began  operating,  April  30, 
1897,  up  to  the  time  of  the  accident,  to  see  if  its  said  insulators 
were  in  good  condition.  It  was  insisted  that  the  street  car  com- 
pany had  at  its  power  house  what  is  termed  a  "  circuit  breaker," 
and  that  no  other  test  or  inspection  of  insulators  was  necessary.  It 
is  further  shown  that  the  street  car  system  had  only  been  in  opera- 
tion in  Jackson  for  about  four  months;  that  it  was  equipped  with 
the  best  and  most  modern  appliances ;  that  the  span  wires  were  at- 
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tached  to  the  trolley  wire  by  the  bell-hanger  insulator,  which  was 
the  latest  and  most  effective  appliance  for  preventing  the  electrical 
current  from  escaping  from  the  trolley  wire  to  the  span  wire.  It 
is  also  shown  that  company  had  furnished  Sinmions  with  a 
magneto  bell  and  test  set  in  order  to  enable  him  to  ascertain  the 
presence  of  an  electrical  current  in  any  wire,  but  that  he  failed 
to  have  them  with  him  on  this  occasion.  Whether  these  instru- 
ments were  useful  only  in  discovering  electrical  disturbances  on  the 
line,  and  were  not  designed  to  test  the  insulators  and  defects  there- 
in or  their  location,  was  a  question  addressed  to  the  superior  wis- 
dom of  the  jury.  It  is  said,  however,  that  a  common  and  very  re- 
liable test  of  the  voltage  of  the  wire  is  to  brush  it  lightly  with  the 
hand,  or  with  an  old  piece  of  iron,  and  that  this  test  was  usually  ap- 
plied by  linemen.  There  is  evidence  tending  to  show  that  when 
Simmons  first  mounted  the  pole  he  touched  the  wire  that  after- 
wards caused  his  death,  but  at  that  time  no  serious  result  was  ex- 
perienced. It  is  said  that  a  defective  insulator  acts  perfectly  at 
one  moment  and  the  next  moment  will  permit  a  fatal  current  of 
electricity  to  pass  over  the  wire.  It  is  insisted  on  behalf  of  de- 
fendant in  error  that  the  deceased  did  not  know,  until  he  received 
the  shock,  that  the  wire  whidi  produced  his  death  was  dangerous. 
On  the  other  hand,  there  is  proof  tending  to  show  that  about  80 
days  prior  to  the  accident  the  deceased  was  engaged  with  others  in 
running  a  wire  of  the  telephone  company  along  by  said  pole  where 
deceased  was  killed,  and  he  received  a  shock  at  that  time  from  one 
of  the  wires  attached  to  that  pole.  It  is  also  in  evidence  that  on  the 
day  of  the  accident  deceased  stated  that  the  wires  were  hot,  and 
he  was  warned  by  one  or  two  others  not  to  ascend  the  pole.  This 
is  a  substantial  statement  of  the  case  as  made  in  the  pleadings  and 
proof. . 

[Matter  omitted  pertains  to  alleged  misconduct  of  jury.] 
The  third  assignment  of  error  is  that  the  court  instructed  the 
jury  that  "  if  Simmons  (the  deceased)  had  no  knowledge,  either 
actual  or  from  information,  that  the  span  wires  of  the  street  rail- 
road company  at  the  point  in  controversy,  and  strung  to  this  pole, 
were  not  properly  insulated,  and  reasonably  safe,  then  he  had  a 
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right  to  presume  they  were  properly  and  safely  insulated,  unless 
the  want  of  insulation  at  all.  or  defective  insulation  was  so  open 
and  obvious  that  he  ought,  in  the  exercise  of  ordinary  and  reason- 
able care  and  caution,  to  have  so  known/'  This  charge,  we  think, 
erroneous,  for  it  relieves  the  employee  of  the  duty  to  exercise  active 
diligence  for  his  own  safety  in  an  occupation  peculiarly  hazardous, 
and  where  the  employee  has  the  better  opportunity  of  discovering 
and  avoiding  the  danger.  In  the  case  of  Telephone  Co.  v.  Loomis, 
87  Tenn.  504, 11  S.  W.  356,  it  was  held  by  this  court,  viz. : 

"A  charge  to  the  effect  that  a  servant  may  assume  that  a  telephone  pole 
which  he  is  required  to  climb  in  the  due  course  of  his  employment  is  safe  and 
suitable  for  that  purpose  is  erroneous  in  a  suit  brought  by  the  servant  for  in- 
juries caused  by  the  breaking  of  the  pole,  in  that  it  relieves  him  from  the 
exercise  of  ordinary  care  for  his  own  safety,  and  decides  that  he  was  not  the 
company's  inspector  of  poles, — a  disputed  fact  in  the  case." 


In  the  case  at  bar  the  proof  shows  that  it  was  the  duty  of  Sim- 
mons, as  a  lineman,  to  dig  holes,  raise  poles,  put  cross-arms  thereon 
and  steps,  string  wires,  put  on  guy  wires,  and  clear  line  troubles ; 
and  as  an  inspector  his  duties  were  the  foregoing,  together  with 
clearing  trouble  in  instruments,  putting  in  new  telephones,  collect- 
ing when  needed,  and  making  himself  generally  useful.  The 
record  further  shows  that  Simmons  was  an  experienced  man  in  his 
line  of  business ;  that  he  had  been  manager  of  the  telephone  com- 
pany at  Humboldt,  and  employed  in  the  service  at  Nashville,  where 
intricate  systems  of  telephones  and  electric  car  wires  cross  each 
other  and  are  maintained.  It  was  necessarily  a  part  of  his  duty 
to  inspect  and  test  the  wires  about  which  he  expected  to  work.  He 
case  of  Anderson  v.  Telegraph  Co.  (Wash.),  7  Am.  Electl.  Cas. 
725,  53  Pac  657,  41  L.  R.  A.  410,  was  a  case  where  a  servant  of 
the  telephone  company  brought  an  action  against  the  telephone 
company  and  the  street  railway  company  jointly  for  personal  in- 
juries. At  the  time  of  the  accident  the  plaintiff  was  a  lineman  in 
the  employ  of  the  telephone  company.  The  two  defendants  used  in 
common  a  pole, — the  telephone  company  for  holding  up  its  wires, 
and  the  street  railroad  company  fastening  to  said  pole  a  span  wire 
or  guy  wire  running  from  the  trolley  wire.    The  plaintiff,  a  line- 
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man,  ascended  said  pole  for  the  purpose  of  stringing  a  wire  on  it, 
and  while  on  the  pole  came  in  contact  with  the  span  wire  belong- 
ing to  the  street  railway  company,  and  sustained  from  the  shock 
serious  personal  injuries.  It  was  held  that  the  failure  of  the  line- 
man to  test  the  insulators  would  preclude  any  recovery.  Bergin  v. 
Telephone  Co.,  70  Conn.  54,  38  Atl.  888,  39  L.  E.  A.  192,  was  a 
case  where  a  telephone  company,  and  an  electric  railroad  company 
used  the  same  pole  for  their  wires,  and  the  court  held  that  the  law 
did  not  absolutely  require  the  telephone  company,  as  between  it 
and  its  linemen,  to  test  and  inspect  guy  wires  and  circuit  breakers 
put  in  by  such  railroad  company  to  discover  whether  they  were  in 
a  safe  condition,  but  whether  the  employer  or  employee  should  dis- 
charge such  duty  depended  on  the  facts  of  the  particular  case. 

"  Linemen/'  said  the  court,  *'  are  employed  by  the  telephone  company,  among 
other  things,  for  the  purpose  of  doing  work  which  is  dangerous  by  reason  of 
the  possible  contact  of  the  telephone  wires  with  highly-charged  wires  of  the 
street  railway  or  other  companies.  The  linemen  are  to  do  their  own  testing 
on  such  work.  The  telephone  company  has  no  other  men  to  do  the  testing 
than  the  linemen,  as  the  latter  knew.  There  was  nothing  to  prevent  Delaney 
(who  was  the  plaintiff  in  the  case)  from  testing  the  guy  wire,  and  the  line- 
men on  this  job  were  furnished  with  all  the  tools,  appliances,  and  wires  with 
which  to  test  wires  of  the  electric  street  railway." 

The  case  of  Hector  v.  Light  Co.  (Mass.),  5  Am.  Electl.  Cas.  300, 
37  N.  E.  773,  25  L.  R.  A.  654,  shows  the  plaintilff  was  a  lineman 
of  the  telephone  company,  and  went  upon  the  roof  of  the  building 
called  the  "  Youth's  Companion  Building "  for  the  purpose  of 
affixing  a  telephone  wire  to  a  standard  erected  upon  the  roof  of  that 
building.  He  was  injured,  while  on  the  roof,  by  his  hand  coming 
in  contact  with  a  wire  belonging  to  the  defendant,  the  electric  light 
company,  through  which  an  alternating  electric  light  current  was 
being  transmitted.  The  plaintiff  had  a  long  experience  with  elec- 
trical apparatus,  was  familiar  with  all  kinds  of  electrical  wires, 
and  the  proper  methods  of  handling  them,  and  the  dangers  attend- 
ant upon  the  business.  It  was  admitted  that  the  defendant  was 
transmitting  through  these  alternating  wires  an  electric  current  of 
a  thousand  volts,  which  was  dangerous  under  certain  conditions. 
But  it  was  contended  that  to  make  such  a  current  dangerous  the 
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person  touching  a  Ti^ire  must  be  ^'  grounded/'  as  it  is  called^-r^at 
is,  be  connected  with  the  earth  by  substances  that  are  conductors  of 
electricity, — while  the  other  wire  of  the  circuit  must  be  grounded 
at  the  same  time.  The  claim  of  the  plaintiff  was,  in  effect,  that 
the  alternating  electric  light  wires  were  not  properly  insulated. 
The  court  held  that  the  electric  li^t  company,  on  the  evidence, 
owed  no  duty  to  the  plaintiff  to  have  its  wires  properly  insulated 
at  the  place  where  he  received  his  injury. 

The  sixth  assignment  of  error,  in  which  objection  is  made  to  the 
charge  of  the  court  on  the  theory  of  a  sudden  exigency  or  emer- 
gency of  the  business,  is  also  sustained.  This  is  not  the  case  of  an 
employee  ordered  by  the  master,  upon  a  sudden  emergency,  into 
a  place  of  danger.  There  is  no  evidence  that  deceased  was  ordered 
to  ascend  this  pole  and  raise  the  sagging  lead  cable,  but  this  method 
of  accomplishing  the  work  was  chosen  by  the  deceased  himself, 
rather  than  ascend  a  pole  belonging  to  the  telephone  company, 
whidi  stood  30  feet  north,  and  which  deceased  could  have  ascended, 
and  thereby  avoided  any  contact  with  the  wires  of  the  street  car 
company. 

The  trial  court  was  also  in  error  in  refusing  the  fourth  and  fifth 
instructions  submitted  by  defendants,  and  embodied  in  the  tenth 
and  eleventh  assignments  of  error  on  the  brief  of  the  telephone 
company.  These  supplemental  requests  embodied  lie  theory  of  the 
defendant  companies,  and  should  have  been  given  in  charge. 

For  the  errors  indicated,  the  judgment  is  reversed,  and  the  cause 
remanded. 
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BucEBR  V.  Sherman  Oil  &  Cotton  Co. 

Temu;  Court  of  OivU  Af^peaU. 

1.  INJUBY  TO  UNEICAN  OF  ELBCTBIO  COMPANY  BT  CONTACT  WITH  UNINST7LATED 

wiBB  or  anotheb  COMPANY;  EYiDENCE. — ^A  lineman  in  the  employ  of  an 
electric  company,  while  engaged  in  aiding  in  the  erection  of  a  pole,  found 
it  necessary  to  go  upon  a  corrugated  iron  awning.  While  in  such  position 
he  came  in  contact  with  an  uninsulated  wire  of  the  defendant  stretched 
above  such  awning,  and  received  an  electric  shock  causing  his  death.  In 
an  action  to  recover  damages  therefor  evidence  is  admissible  showing  that 
the  awning  had  been  frequently  used  by  persons  going  on  the  roof  thereof 
to  repair  and  paint  the  awning,  to  paint  the  wall  of  the  building  and  to 
put  in  telephone  connections.  Such  evidence  has  a  direct  bearing  upon  the 
negligence  of  the  defendant  in  failing  to  use  necessary  care  in  providing 
proper  insulation  for  its  wires  at  places  where  others  may  go,  either  for 
work,  business  or  pleasure. 

Appeal  by  plaintiflF  from  judgment  for  defendant.     Decided 
May  14, 1902 ;  reported  29  Tex.  Civ.  App.  418,  68  S.  W.  818. 

nazelvx>od.  Smith  &  ToJhert  and  Oalloway  &  Templeton,  for 
appellants. 

Head  &  Dillard,  A.  L.  Beatj/  and  Moseley  £  Smith,  for  ap- 
peiiees. 

Opinion  by  Fly,  J. : 

On  September  22,  1900,  W.  S.  Rucker,  the  husband  of  Sadie 
Rucker,  father  of  Edward  Rucker,  a  minor,  and  son  of  M.  C.  ' 
Rucker,  was  killed  by  coming  in  contact  with  an  uninsulated  wire 
charged  with  electricity,  belonging  to  the  Sherman  Oil  &  Cotton 
Company,  while  at  work  on  an  awning  in  discharge  of  his  duties  as 
a  lineman  in  the  employ  of  the  Electric  Installation  Company, 
which  had  a  contract  for  the  erection  of  poles  and  wires  and  the 
installing  of  an  electric  plant  for  the  Denison  &  Sherman  Railway 
Company.  Appellants  sued  the  companies  above  named,  who  are 
appellees  herein,  to  recover  damages  resulting  from  the  death  of 
W.  S.  Rucker.  The  court,  after  hearing  the  testimony,  instructed 
the  jury  to  return  a  verdict  for  appellees. 
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There  was  no  evidence  of  negligence  on  the  part  of  the  installar 
tion  company  and  the  railway  company.  The  evidence  disclosed 
that  the  uninsulated  wires  of  the  Sherman  Oil  &  Cotton  Company 
were  stretched  above  an  awning  of  a  business  house  at  such  a  dis- 
tance that  deceased,  while  engaged  in  holding  a  pole  so  as  to  guide 
it  through  a  hole  in  the  awning  as  it  was  being  placed  in  the  ground 
by  his  fellow  laborers,  came  in  contact  with  a  wire  heavily  charged 
with  electricity,  and  was  instantly  killed.  The  awning  on  which 
deceased  was  killed  was  covered  with  corrugated  iron,  and  was  at- 
tached to  the  storehouse  as  a  protection  against  sun  and  rain  to 
those  on  the  sidewalk.  Appellants  oflFered  to  prove,  however,  that 
the  awning  "  had  been  frequently  used  by  persons  going  on  the 
roof  to  repair  and  paint  the  awning,  to  paint  the  walls  of  the 
building,  and  to  put  in  telephone  connections,"  but  the  testimony 
was  rejected  by  the  court.  Under  the  decision  in  the  case  of  Power 
Co.  V.  Lefevre,  7  Am.  Electl.  Cas.  598,  93  Tex.  604,  57  S.  W. 
640,  49  L.  R.  A.  771,  77  Am.  St.  Rep.  898,  the  court  did  not  err 
in  instructing  a  verdict  for  appellees  under  the  facts  admitted  in 
evidence,  and  the  question  is  presented  as  to  whether  the  admission 
of  the  rejected  evidence  would  have  made  a  case  that  should  have 
been  presented  to  the  jury  for  determination.  In  the  Lafevre  case 
there  was  no  proof  that  the  "  awning  was  ever  used  as  a  place  of 
resort,  or  for  any  purpose  whatever  by  persons  going  on  top  of 
it,"  and  the  failure  to  make  such  proof  seems  to  be  the  turning 
point  in  the  case;  and  the  clear  inference  from  the  repeated 
declaration  that  such  evidence  was  lacking  is  that,  had  such  evi- 
dence been  introduced,  the  decision  would  have  been  different. 
With  the  proof  before  the  jury  that  was  rejected  by  the  court  a 
question  of  fact,  as  to  whether  the  oil  and  cotton  company  mig^t 
have  reasonably  foreseen  that  some  person  might  come  in  contact 
with  the  exposed  wires,  was  raised,  and  the  case  should  have  gone 
to  the  jury.  All  the  uses  that  were  made  of  the  awning,  except 
those  made  of  it  by  trespassing  boys,  were  ones  that  might  have 
been  reasonably  anticipated ;  and,  if  the  company  owning  the  wires 
knew  or  should  have  known  that  the  awning  was  put  to  such  uses, 
it  would  be  liable  for  damages  caused  to  any  one  lawfully  on  the 
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awning,  whether  he  was  using  it  for  the  purposes  that  the  others 
did  or  not.  The  fact  that  persons  went  on  the  awning  for  certain 
lawful  purposes  put  the  oil  and  cotton  company  on  notice  that 
others  might  go  there  for  other  lawful  purposes.  "A  company 
maintaining  electrical  wires,  over  which  a  high  voltage  of  electicity 
is  conveyed,  rendering  them  highly  dangerous  to  others,  is  under 
the  duty  of  using  the  necessary  care  and  prudence  at  places  where 
others  may  have  the  right  to  go,  either  for  work,  business  or  pleas- 
ure, to  prevent  injury.  Joyce,  Electric  Law,  sec.  445,  and  author- 
ities cited;  Overall  v.  Light  Co.  (Ky.),  7  Am.  Electl.  Cas.  521, 
47  S.  W.  443 ;  McLaughlm  v.  Light  Co.  (Ky.),  6  Am.  Electl.  Cas. 
265,  37  S.  W.  856,  34  L.  R  A.  812;  Schweitzei^s  AdmW  v.  Elec- 
tric Co.  (Ky.),  7  Am.  Electl.  Cas.  571,  52  S.  W.  830;  Perham  v. 
Electric  Co.  (Or.),  7  Am.  Electl.  Cas.  487,  53  Pac.  14,  24,  40  L. 
R.  A.  799,  72  Am.  St.  Rep.  730.  There  ia  nothing  in  the  evidence 
that  indicates  that  deceased  was  a  trespasser  on  the  awning,  but,  on 
theotheilhand,itmaybe  inferred  that  he  was  there  with  the  implied 
permission  of  the  owner,  and  engaged  in  the  lawful  prosecution  of 
his  work.  As  said  by  the  Supreme  Court  of  Louisiana  in  Clemr 
ents  V.  Electric  Light  Co.,  4  Am.  Electl.  Cas.  481,  11  South.  51, 
16  L.  R.  A.  43,  32  Am.  St  Rep.  348,  if  the  wire  "  passed  over  a 
roof  to  which  people  in  adjoining  rooms  had  access,  and  where,  in 
the  course  of  time,  mechanics  must  go  to  make  repairs,  or  laborers 
to  sweep  off  or  clean,  it  was  the  duty  of  the  company,  independent 
of  any  statutory  regulation,  to  see  that  their  lines  were 
safe.''  The  fact  .  that  workmen  had  frequently  gone  on 
the  awning  to  make  repairs,  and  that  telephone  em- 
ployees had  gone  there  to  make  connections,  was  proof 
that  it  was  a  place  where  people  went  for  business,  and 
raised  the  question  of  negligence  on  the  part  of  appellee,  that 
should  have  been  submitted  to  the  jury.  Appellee  cannot  justify 
the  peremptory  instruction  on  the  ground  that  it  did  not  know  that 
the  persons  in  question  had  gone  upon  the  awning;  and  neither  is 
the  position  tenable  that,  while  it  may  have  known  that  painters 
and  telephone  employees  may  have  gone  there,  it  had  no  reason  to 
anticipate  that  a  lineman  would  go  there.    The  question  of  knowl- 
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edge  was  one  that  might  be  inferred  from  the  fact  that  tiie  em- 
ployees went  there,  and,  if  it  owed  a  duly  to  them,  it  owed  a  duly 
to  any  one  there  in  the  lawful  prosecution  of  his  business. 

The  judgment  is  affirmed  as  to  the  Electric  Installation  Com- 
pany and  the  Denison  &  Sherman  Railway  Company,  but  is  re- 
versed as  to  the  Sherman  Oil  &  Cotton  Company,  and  the  cause 
remanded  for  another  txial* 
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Habier,  Blum^  Blogh  Hat  Co.  v.  Southebn  Bell  Telephone 

&  Tbleg&afh  Go. 

Georgia;  Supreme  Oourt, 

1.  PUEADIHO— A  special  demurrer,  which  is  founded  on  the  terms  of  a  con- 
tract neither  set  out  in  the  petition  nor  made  in  any  way  a  part  thereof, 
will  be  considered. 

2.  RsrUSAL  TO  TELEPHONE  8CB8CBIBEB  OF  LONG  DISTANCE  CONNECTION. — ^Where 

a  subscriber  to  a  telephone  exchange  at  one  place  desired  to  communicate 
with  his  regular  counsel  in  another  place,  was  refused  the  long-distance 
connection,  contrary  to  an  alleged  contract,  and  avers  that  in  consequence 
of  such  refusal  he  (the  said  subscriber)  paid  unnecessarily  and  unjustly 
a  delinquent  employee  $175  to  get  rid  of  him  and  to  recover  from  him 
certain  property  intrusted  to  him,  and  to  avoid  a  threatened  lawsuit,  it 
not  appearing  that  such  absent  counsel  could  have  controlled  such  de- 
linquent employee,  such  payment  cannot  be  recovered  as  actual  or  special 
damages.  This  view  is  re-enforced,  if  it  needs  re-enforcement,  by  the 
averment  that  this  sum  was  tmnecessarily  paid. 

3.  ExEMFLABT  DAMAGES. — Nor  do  We  think  that  the  refusal  by  a  telephone 

company  to  a  subscriber  of  a  long-distance  connection,  without  aggravat- 
ing circumstances,  would  entitle  a  party  to  exemplary  or  punitive 
damages. 

4.  Damages  fob  breach  of  contract. — ^While  the  breach  of  contract  would 

entitle  the  party  injured  to  nominal  damages  at  least  (Civ.  Code  1895, 
sec.  3801),  this  principle  of  law  does  not  apply  in  a  case  in  which  only 
actual  and  pimitive  damages  are  sued  for,  construing  the  pleadii^  most 
strongly  against  the  pleader. 
(Syllabus  by  the  court.) 

Error  by  defendant  from  judgment  for  plaintiff.    Decided  No- 
vember 3,  1903 ;  reported   118  Ga.  874. 

B.  J.  Dasher  and  A.  L.  Dasher,  for  plaintiff  in  error. 
Roland  Ellis,  for  defendant  in  error. 

TxTRJX'En,  J. :    Judgment  affirmed  without  opinion^  all  the  jus- 
tices concurring. 

(847) 
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Atlanta  Standabd  Tel.  Co.  v.  Pobteb. 

Georgia;  Supreme  Court, 

1.  CoHTBACT  FOB  USE  OF  TEifFHONE;  I19TEBBX7PTED  SERVICE. — ^Where  a  Con- 

tract between  a  telephone  company  and  one  of  its  subscribers  provided 
that  the  latter  should  pay  to  the  former  a  specified  sum  "  as  an  annual 
rental  for  exchange  services,  charges  .  .  .  payable  in  quarterly  in- 
stallments in  advance,"  and  "if  the  service  (should  be)  interrupted  other- 
wise than  by  negligence  or  willful  interference  of  the  subscriber,  a  rebate 
at  the  rate  "  specified  for  the  "  rental ''  should  "  be  made  for  the  time 
such  interruption  (continued)  after  reasonable  notice  in  writing  to  the 
company,  but  no  other  liability  (should)  in  any  case  attach  to  the  com- 
pany," the  subscriber  could  not  escape  liability  for  the  stipulated  rental, 
because  of  bad,  improper,  or  useless  service,  without  first  giving  to  the 
company  notice  in  writing  of  an  interruption  of  service. 

2.  NoncB  OF  INTEBBUPTED  SEBVicE. — ^Hcncc,  in  a  suit  by  the  company  against 

the  subscriber  for  an  amount  claimed  to  be  due  the  plaintiff  for  telephone 
service,  upon  the  defendant's  admitting  that  he  '*  never  gave  the  company 
any  written  notice  of  interruption  of  service  before  this  suit  was  filed," 
testimony  offered  by  him  tending  to  show  bad,  improper,  or  useless  service 
was  inadmissible,  when  proper  objection  was  made  thereto. 
(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  judgment  for  defendant.  Decided  Feb- 
ruary 9, 1903 ;  reported  117  Ga.  124,  43  S.  E.  441. 

Felder  &  Rountree  and  FvMer  &  NealoUy  for  plaintiff  in  error. 
B.  B.  Blackburn,  for  defendant  in  error. 

Opinion  by  Fish,  J. : 

The  Atlanta  Standard  Telephone  Company  sued  T.  H.  Porter 
in  a  justice's  court  in  Fulton  county  upon  an  account  for  $16.80 
for  telephone  service.  In  the  justice's  court  the  case  was  appealed 
to  a  jury,  and  there  was  a  verdict  for  the  defendant  The  plain- 
tiff presented  a  petition  for  certiorari  to  the  judge  of  the  Superior 
Court  of  the  Atlanta  circuit,  who  refused  to  sanction  the  same, 
whereupon  the  plaintiff  sued  out  a  bill  of  exceptions,  alleging  error 
in  this  ruling  of  the  judge.  From  the  evidence  for  the  defendant, 
as  set  forth  in  the  petition  for  certiorari,  it  appears  that  the  de- 
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f ense  set  up  was  failure  of  consideration.  It  also  appears  that  the 
plaintiff  introduced  a  witness  who  swore  that  the  account  sued 
on  was  just,  due,  and  unpaid,  and  a  written  contract  between  lie 
parties,  wherein  the  defendant  agreed  to  pay  to  the  plaintiff,  "  as 
an  annual  rental  for  exchange  service  charges,  the  sum  of  $36.00, 
payable  in  quarterly  installments  in  advance,  for  a  period  of  five 
years. '*     This  contract  contained  the  following  provision : 

"  If  the  servioe  is  interrupted  otherwise  than  by  negligence  or  willful  inter- 
ference of  the  subscriber,  a  rebate  at  the  rate  hereinbefore  specified  shaU  be 
made  for  the  time  such  interruption  continues  after  reasonable  notice  in 
writing  to  the  company,  but  no  other  liability  shaU  in  any  case  attach  to  the 
company." 

The  decision  of  the  case  turns  upon  the  proper  construction  of 
this  provision.  The  defendant,  who  was  introduced  by  the  plain- 
tiff, testified  that  "  the  telephone  was  put  in  and  remained  in  until 
this  suit  was  filed,"  and  that  he  "  never  gave  the  company  any  writ- 
ten notice  of  interruption  of  service  before  this  suit  was  filed.'* 
The  plaintiff  objected  to  certain  testimony  of  the  defendant  him- 
self, and  of  witnesses  introduced  by  him,  tending  to  show — ^to  use 
the  language  of  our  learned  brother  of  the  Superior  Court — "  bad 
or  improper  or  useless  service,"  "upon  the  ground  that  it  was 
irrelevant;  the  defendant  having  testified  that  he  had  not  given  the 
plaintiff  the  written  notice  of  interruption  of  service  required  by 
the  contract."  This  objection,  which  was  repeatedly  made  as  the 
evidence  was  offered,  was  in  each  instance  overruled  by  the  magis- 
trate ;  and,  in  the  petition  for  ceritorari,  error  was  assigned  upon 
each  of  these  ruliags.  A  further  assignment  of  error  was  "  that 
the  verdict  was  contrary  to  the  law  arid  the  evidence,  and  with- 
out evidence  to  support  it."  The  order  of  the  judge  refusing  to 
sanction  the  petition  for  certiorari  was  as  follows : 

"  I  cannot  sanction  this  writ.  The  evidence  authorized  the  verdict.  The 
objections  to  evidence  all  hinged  on  the  fact  that  no  written  notice  had  been 
given.  The  only  requirement  of  notice  in  the  contract  is  in  order  to  get  a 
rebate  if  the  service  is  '  interrupted,  .  .  .  for  the  time  such  interruption 
continues.'    This  is  entirely  different  from  bad,  improper,  or  useless  service." 

VOL.  vm — 54 
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We  think  his  honor  erred  in  the  construction  which  he  placed 
upon  the  contract  It  will  be  seen  that  under  the  contract  the  de- 
fendant was  bound  to  pay  to  the  plaintiff,  for  telephone  service  to 
be  furnished  to  him  by  the  latter,  $36  annually,  in  quarterly  in- 
stallments, payable  in  advance  of  service  rendered  by  the  company ; 
and,  if  the  service  should  be  "  interrupted  otherwise  than  by  the 
negligence  or  willful  interference  "  of  the  defendant,  the  plaintiff 
was  bound  to  "  rebate  "  or  refund  the  "  rental "  for  the  time  during 
which  such  interruption  continued  after  written  notice  thereof  to 
the  telephone  company,  but  "  no  other  liability  should  in  any  case 
attach  to  the  company.''  So,  if  the  contract  were  carried  out  on 
the  part  of  the  defendant,  the  "  rental ''  for  the  telephone  service 
which  the  company  contracted  to  furnish  him  would  at  the  begin- 
ning of  each  quarter  be  paid  in  advance  of  the  rendition  of  such 
service,  subject  to  be  proportionately  rebated  or  refunded  for  the 
time  during  which  the  service  should,  without  fault  of  the  de- 
fendant, be  interrupted,  after  written  notice  thereof  to  the  com- 
pany ;  and  as,  by  the  terms  of  the  contract,  the  company  was,  upon 
the  happening  of  the  specified  conditions,  bound  to  rebate  the 
rental,  and  only  bound  to  rebate  it  upon  those  condi- 
tions, the  defendant  could  not  escape  liability  for  the 
rental  without  showing  interruption  of  service,  continuing  after  he 
had  notified  the  company,  in  writing,  of  the  same.  Under  this 
contract,  nonliability  of  the  defendant  for  the  rental,  and  liability 
of  the  plaintiff  to  rebate  the  same,  amount  to  the  same  thing; 
and,  as  "  no  other  liability  should  in  any  case  attach  to  the  com- 
pany," except  the  liability,  under  the  specified  conditions,  to  re- 
bate the  rental,  it  follows  that,  except  imder  such  conditions,  lie 
defendant  would  be  liable  for  the  rental  which  he  contracted  to 
pay.  Hence,  in  order  to  give  the  provisions  of  the  contract  in 
reference  to  an  interruption  of  service  a  reasonable  interpretation, 
"  interrupted  "  service  must  be  construed  to  mean  not  only  a  total 
cessation  of  a  service  once  begun,  but  any  service  falling  short  of 
service  reasonably  suited  to  the  purpose  intended;  for  otherwise 
the  subscriber  could  not  claim  the  right  to  have  money  which  he 
had  paid  in  advance  for  telephone  service  refunded  upon  the 
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ground  that  the  service  furnished  was  so  unsatisfactory  and  de- 
fective as  to  be  practically  useless,  but  could  only  claim  such  a 
right  when  there  was  a  total  cessation  of  service.  An  interruption 
of  service,  within  the  meaning  of  this  contract,  is  an  interruption 
of  the  kind  of  service  contracted  for, — ^that  is,  of  a  service  reason- 
ably adapted  to  the  purpose  intended, — and  such  a  service  could  be 
interrupted  by  being  displaced  by  a  "  bad,  defective,  or  useless 
service."  We  think  the  provision  of  the  contract  in  reference  to 
interrupted  service  was  intended  both  to  secure  to  the  subscriber  a 
reasonably  efficient  service  on  the  part  of  the  company,  and  to 
prevent,  on  his  part,  a  claim  of  nonliability  for  the  specified  rental, 
based  upon  bad  and  defective  service,  or  a  total  cessation  of  service, 
unless  the  company  was  first  afforded  an  opportunity  to  remedy 
whatever  defects  there  might  be  in  the  service.  A  portion  of  the 
testimony  objected  to  by  the  plaintiff  and  admitted  by  the  court 
was  perfectly  consistent  with  an  interrupted  service,  even  if,  under 
this  contract,  interruption  of  service  should  be  construed  to  mean 
only  a  total  cessation  of  a  service  once  begun ;  and  all  of  it  tended 
to  show  an  interrupted  service,  within  the  meaning  of  that  term 
as  applied  to  the  contract  The  defendant  having  testified  that  he 
never  gave  any  written  notice  of  interruption  of  service  to  the 
plaintiff,  and  the  testimony  under  consideration,  when  offered, 
having  been  objected  to  upon  this  ground,  it  was  error  to  admit 
it ;  and  the  petition  for  certiorari,  assigning  error  upon  such  ruling, 
should  have  been  sanctioned  by  the  judge  of  the  Superior  Court 

Judgment  reversed.    All  the  justices  concurring,  except  Lump- 
kin, P.  J.,  absent  on  account  of  sickness. 
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Ibvin  v.  Rushvillb  Co-Opebative  Telephone  Co. 

Indiana;  Supreme  Court. 

1.  Statute  imposing  penalty  fob  vailxtbb  or  telephonx  company  to  sxtfplt 
TELEPHONE  CONNECTIONS. — Section  6529  of  the  revised  statutes  of  In- 
diana (Burns'  Rev.  St.  1901),  provides  that  telephone  companies  shall 
supply  all  applicants  for  telephone  connections  and  facilities  with  such 
connections  und  facilities  without  discrimination  or  partiality,  provided 
such  applicants  comply  or  offer  to  comply  with  the  reasonable  regulations 
of  the  company;  and  such  companies  are  prohibited  thereby  from  im- 
posing  conditions  or  restrictions  upon  such  applicants  that  are  not  im- 
posed impartially  upon  all  persons  in  like  situation;  such  companies  are 
also  prohibited  from  discriminating  against  any  individual  or  company 
engaged  in  any  lawful  business,  or  between  individuals  or  companies  in 
the  same  business,  by  requiring  as  a  condition  for  furnishing  such  facili- 
ties that  they  shall  not  be  used  in  the  business  of  the  applicant,  or  other- 
wise for  any  lawful  purpose.  In  an  action  under  such  a  statute  for 
penalties  imposed  thereby  it  was  held  that  there  could  be  no  recovery 
unless  it  be  shown  that  the  rule  or  by-law  adopted  by  the  company, 
under  which  the  plaintiff  was  shut  off  from  the  right  to  use  the  facilities 
of  the  company,  was  unreasonable,  or  that  such  rule  was  not  impartially 
applied  to  all  similarly  situated. 

2.  BeASONABLENESS  of  BY-IAW  or  rule  as  to  payment  of  claims  FOB  SEE- 
VICES;  ENFOBCEMENT. — A  rule  or  by-law  adopted  by  a  telephone  com- 
pany that  all  moneys  due  the  company  shall  be  payable  on  or  before  the 
fifth  day  of  the  month  succeeding  the  maturity  of  the  indebtedness,  and 
if  not  paid  on  or  before  such  date  the  service  to  the  delinquent  shall  be 
discontinued  until  the  indebtedness  is  fully  paid  is  not  unreasonable. 
Such  a  rule  or  by-law  may  be  enforced  against  a  person  claiming  that 
the  company  is  indebted  to  him. 

3.  Unjust  discbimination  against  patbons;  allegation  in  plbadinq. — ^An 

allegation  in  a  complaint,  for  the  purpose  of  showing  discrimination, 
that  thirty-five  other  patrons  of  the  company  "were  in  like  situation 
with  the  plaintiff"  is  a  mere  conclusion;  the  allegation  is  not  sufficient 
to  show  that  such  other  patrons  were  in  default,  and,  therefore,  did  not 
allege  sufficient  facts  to  show  a  discrimination. 

4.  Plaintiff  not  depbived  of  pbofebty  without  due  pbocess  of  law. — 

The  deprivation  of  telephone  service  for  failure  to  comply  with  a  reason- 
able rule  of  a  telephone  company  does  not  deprive  a  patron  of  his  prop- 
erty without  due  process  of  law,  since  upon  payment  of  the  rental  up 
to  the  time  service  was  denied  him  he  may  regain  his  right  to  the 
service. 

Appeal  by  plaintiff  from  judgment  in  favor  of  defendant.    De- 
cided December  16,  1903 ;  reported  —  Ind.  — y  69  K  E.  258. 
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8.  L.  Innis,  O.  W.  Morgan,  Conner  &  Conner,  and  A.  B.  Irvin, 
for  appellant. 

Ben  L.  Smith,  Claude  Camhem,  and  Donald  L.  Smith,  iot 
appellee. 

Opinion  by  Gillett,  C.  J. : 

Action  by  appellant  in  10  paragraphs  to  recover  10  penalties  of 
$100  each,  under  the  provisions  of  sections  2,  3,  Acts  1885,  p.  151 
(sections  5529,  5512,  Bums'  Rev.  St.  1901).  A  demurrer  was 
sustained  to  each  of  said  paragraphs,  and  there  was  a  final  judg- 
ment that  appellant  take  nothing  by  his  action,  and  for  costs. 

The  eleventh  paragraph  of  complaint  is  of  a  representative  char- 
acter, and  an  exhibit  of  that  will  therefore  sufficiently  show  what  is 
alleged.  Said  pargraph,  omitting  the  prayer,  is  as  follows :  ^^  That 
the  defendant  is  an  incorporated  telephone  company,  duly  incor- 
porated under  the  laws  of  the  State  of  Indiana  authorizing  the 
incorporation  of  telephone  companies,  and  that  it  is  now,  and  has 
been  for  more  than  eight  years  past,  engaged  in  carrying  on  a  gen- 
eral telephone  business  in  the  city  of  Rushville,  Indiana.  That 
said  company,  at  the  time  of  its  organization,  adopted  the  plan 
of  allowing  patrons  who  desired  telephone  service  to  become  stock- 
holders in  the  company,  to  purchase  and  own  their  own  telephones, 
and  to  purchase  and  own  their  own  wires  leading  from  the  location 
of  their  said  telephones  over  the  pole  lines  of  the  defendant  to  its 
exchange,  and  to  pay  a  rental  at  the  end  of  each  month  of  a  sum  suf- 
ficient to  pay  the  operating  expenses  of  said  company.  That  under 
this  arrangement  the  plaintiff  purchased  and  paid  for  one  share  of 
stock  in  said  company,  purdiased  a  first-class  telephone,  and  also 
paid  for  a  line  of  wire  leading  from  said  telephone,  which  was  and 
is  located  on  plaintiff's  dwelling  on  North  Main  street,  in  said  city 
of  Bushville,  and  within  the  local  limits  of  said  telephone  business, 
to  the  switch  board  of  the  defendant  in  said  city.  That  on  the 
20th  day  of  July,  1898,  he  had  said  telephone  and  line  in  good 
working  order  and  connected  as  aforesaid.  That  he  had  always 
complied  with  the  reasonable  regulations  of  said  company,  and 
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that  on  said  20th  day  of  July,  1898,  he  called  up  the  exchange 
of  the  defendant,  and  demanded  that  he  be  connected  with  "No.  29, 
which  was  the  line  leading  from  said  defendant's  switch  board  to 
plaintiff's  said  telephone,  which  said  defendant  unlawfully  and 
wrongfully  refused  to  do.  That  more  than  two  years  before  the 
happening  of  the  grievances  hereinafter  complained  of  the  defend- 
ant, by  its  board  of  directors,  had  adopted  a  rule  or  by-law  which 
reads  as  follows,  to  wit:  ^  13.  All  moneys  due  this  company  or 
its  toll-line  connections  shall  be  payable  at  the  oflGice  of  the  secre- 
tary on  or  before  the  fifth  day  of  the  month  succeeding  the  ma- 
turity of  such  indebtedness,  and  if  not  paid  on  or  before  said  date, 
the  service  of  such  delinquent  shall  be  discontinued  until  such 
indebtedness  is  fully  paid.'  That  said  rule  or  by-law  was  never 
enforced  by  the  defendant.  That  the  patrons  of  said  company 
did  not  pay  the  tolls,  dues  and  demands  that  the  several  patrons 
of  said  company  owed  said  company  at  the  o£Sce  of  the  secretary 
of  said  company  in  compliance  with  the  provisions  of  said  rule, 
but,  on  the  contrary,  said  company  allowed  said  rule  to  remain 
unenforced,  and  at  no  time  has  said  company  enforced  the  same. 
That  on  said  20th  day  of  July,  1898,  the  defendant  was  justly 
indebted  to  the  plaintiff  in  the  sum  of  $1.50,  and  he  owed  said 
company  on  account  of  rent  and  tolls  the  sum  of  $1.05,  leaving 
defendant  owing  him,  after  deducting  said  rent  and  tolls,  the  sum 
of  $.45.  That  long  after  said  telephone  service  had  been  refused 
the  plaintiff,  as  hereinbefore  stated,  the  defendant  gave  as  a  reason 
for  refusing  said  telephone  service  that  the  plaintiff  had  not  paid 
the  rent  and  tolls  he  owed  said  company,  but  at  the  time  said  tele- 
phone service  was  refused  the  defendant  gave  no  reason  for  refus- 
ing said  telephone  service.  That  at  the  time  he  was  refused  tele- 
phone service,  as  hereinbefore  stated,  thirty-five  other  patrons  of 
the  defendant,  who  were  in  like  situation  with  the  plaintiff,  except 
that  the  defendant  did  not  owe  them,  or  any  of  them,  any  amount, 
were  delinquent  and  in  arrears  in  the  payment  of  rent  and  tolls ; 
that  each  of  said  thirty-five  patrons  then  owed  the  defendant,  and 
bad  been  in  arrears  in  the  payment  of  said  tolls  and  rents  from 
and  beyond  the  time  of  the  maturing  of  the  indebtedness  of  $1.05 
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from  the  plaintiff  to  the  defendant  hereinbefore  mentioned.  That 
the  defendant  did  not  refuse  said  thirty-five  patrons,  or  any  of 
them,  who  were  in  arrears  in  the  payment  of  their  respective  rents 
and  tolls  as  hereinbefore  stated,  telephone  service,  but,  on  the 
contrary,  continued  to  render  each  of  said  thirty-five  delinquent 
patrons  telephone  service,  though  each  of  said  thirty-five  patrons 
remained  delinquent  and  failed  to  pay  what  they  each  owed  said 
company  for  more  than  twenty  days  after  the  plaintiff  had  been 
refused  telephone  service  as  aforesaid,  though  demands  had  been 
made  upon  them  for  payment  of  said  dues ;  but  plaintiff  expressly 
avers  that  the  defendant  unlawfully  and  wrongfully  discriminated 
against  the  plaintiff,  and  refused  to  render  him  telephone  service, 
as  hereinbefore  stated.'' 

On  a  former  appeal  of  this  case,  where  there  had  been  a  recov- 
ery on  each  of  the  first  10  paragraphs  of  complaint,  which  were 
afterwards  dismissed,  it  was  held  by  the  appellate  court  that 
said  by-law  or  rule  No.  13  was  valid,  and  that  appellee  was  not 
obliged  to  yield  such  provision  or  incur  the  statutory  penalty  in 
case  it  could  be  proved  that  appellant  had  a  set-off  greater  than 
the  amount  of  the  delinquent  rental.  Bushville  Co-operative  Tele- 
phone Co.  V,  Irvin,  27  Ind.  App.  62,  59  N.  E.  327.  Much  of  the 
effort  of  appellant^s  counsel  on  this  appeal  has  been  to  show  that 
the  cause  of  action  has  been  so  changed  that  the  decision  of  the 
appellate  court  above  referred  to  is  not  the  law  of  the  case.  It  is 
claimed  that  the  present  complaint  is  based  on  an  unlawful  dis- 
crimination. It  is  further  claimed  that  the  question  as  to  the 
reasonableness  of  said  by-law  or  rule  was  not  presented  to  the 
appellate  court,  and  that  therefore  appellant  is  not  bound  by  its 
decision  upon  that  point.  In  the  latter  insistence  counsel  impli- 
edly forget  the  announced  theory  of  their  complaint,  but  we  pre^ 
fer  to  put  our  decision  on  a  broader  basis.  Section  5529,  supra,  is 
as  follows :  "  Every  telephone  company  with  wires  wholly  or 
partly  within  this  State,  and  engaged  in  a  general  telephone  busi- 
ness, shall  within  the  local  limits  of  such  telephone  companies' 
[sic']  business  supply  all  applicants  for  telephone  connection  and 
facilities  with  such  connections  and  facilities  without  discrimina- 
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tion  or  partiality,  provided  such  applicants  comply  or  offer  to 
comply  with  the  reasonable  regulations  of  the  company;  and  no 
such  company  shall  impose  any  conditions  or  restrictions  upon 
any  such  applicant  that  are  not  imposed  impartially  upon  all  per- 
sons or  companies  in  like  situation,  nor  shall  such  companies  dis- 
criminate against  any  individual  or  company  engaged  in  any  law- 
ful business,  or  between  individuals  or  companies  engaged  in  the 
same  business,  by  requiring  as  a  condition  for  furnishing  such 
facilities  that  they  shall  not  be  used  in  the  business  of  the  appli- 
cant, or  otherwise  for  any  lawful  purpose."  The  claim  is  made 
on  behalf  of  appellant  that  his  complaint  states  a  cause  of  action 
within  the  following  words  of  said  statute,  "  nor  shall  such  com- 
panies discriminate  against  any  individual  or  company  engaged 
in  any  lawful  business."  It  is  not  shown  by  allegation  that  there 
has  been  any  discrimination  against  the  business  of  appellant,  and 
therefore  he  has  not  brou^t  himself  within  the  clause  of  the 
statute  last  quoted.  Whether  he  complains  of  the  failure  to  fur- 
nish him  connections  or  facilities,  or  of  the  imposing  of  a  condi- 
tion or  restriction  upon  him  that  is  not  imposed  impartially  upon 
all  persons  in  like  situation,  it  is  evident  that,  to  recover,  he  must 
either  successfully  assail  the  reasonableness  or  operation  of  the 
by-law  or  rule,  or  show  that  it  was  not  impartially  implied  to  all 
similarly  situated.  The  stati^te  travels  on  the  assumption  that 
telephone  companies  may  make  reasonable  rules.  Appellant  does 
not  allege  that  the  by-law  or  rule  in  question  was  not  promulgated, 
or  that  he  did  not  know  of  it,  and  we  incline  to  the  opinion  that 
the  complaint  states  such  facts  relative  to  the  mutual  character 
of  the  corporation  that  it  may  be  said  that  the  provision  was  in 
the  nature  of  a  legislative  act,  passed  by  the  corporation  for  the 
government  of  its  members,  that  appellant  was  bound  to  take 
riotice  of.  Mason  v.  Mason,  160  Ind.  191,  65  N.  E.  685,  and 
cases  there  cited;  Thompson,  Com.  Law  Corp.,  sec.  939.  It  is 
further  to  be  noted  that  the  complaint  is  so  drawn  that  it  is  open 
to  inference  that  appellee  had  warned  appellant  before  the  service 
was  denied  him  that  it  would  enforce  the  by-law  or  rule  against 
him  as  a  consequence  of  his  refusal  of  payment,  and  it  may  also 
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be  inferred  that  he  was  denied  service  for  the  reason  that  he  had 
not  complied  with  the  regulation  mentioned.  The  allegation  of 
the  complaint  that  at  no  time  has  the  company  enforced  the  rule 
was  evidently  inserted  by  the  pleader  by  way  of  antithesis  to  the 
preceding  charge  that  the  rule  had  not  been  enforced  against  other 
patrons  who  were  in  default.  This  view  is  borne  out  by  the  fol- 
lowing statement  of  counsel  for  appellant  in  their  brief:  "  The 
thing  we  complain  of  in  this  case  is  that  the  rule  was  unreasonably 
applied  against  the  appellant;  that  under  it  the  appellee  refused 
appellant  telephone  service  when  he  did  not  owe  a  cent  under  the 
rule."  If  a  corporation  authorized  to  establish  and  promulgate  a 
rule  as  a  condition  to  furnishing  service  has  done  so^  and  a  patron 
is  charged  with  notice  of  the  rule^  and  also  of  the  fact  that  he  has 
violated  it,  the  corporation  may  refuse  him  service  for  such  reason 
without  informing  him  at  the  precise  time  of  its  refusal  as  to  its 
reason  therefor ;  but  the  corporation  would  not,  of  course,  be  per- 
mitted to  bring  its  rule  forward  as  a  mere  afterthought.  When  it 
is  shown  that  the  corporation  in  a  case  of  this  kind  has  acted  under 
a  rule,  thereby  suggesting  a  colorable  defense,  it  is  required  that 
the  plaintiff  should  allege  facts  avoiding  the  operation  of  the  rule. 
See  Morgan  v.  Lake  Shore,  etc..  By.  Co,,  130  Ind.  101,  28  K  E. 
548.  The  mere  fact  that  appellee  has  not  enforced  its  by-law  or 
rule  against  third  persons  before  that  time  does  not  alone  furnish 
a  reason  why  it  should  not  be  revived  as  against  appellant  As 
before  observed,  for  aught  that  appears  in  the  complaint,  he  may 
have  been  fully  apprised  in  advance  of  the  consequence  of  his  re- 
fusal to  pay.  We  are  not  at  present  dealing  with  the  subject  of 
discrimination.    We  shall  consider  that  point  hereafter. 

The  case  cited  by  appellant's  counsel  to  the  effect  that  corpora- 
tions engaged  in  the  performance  of  a  quasi  public  function,  as 
in  the  furnishing  of  light,  water,  or  gas,  cannot,  by  the  enforce- 
ment of  their  rules,  preclude  the  courts  from  an  examination  into 
the  facts  are  not  in  point.  In  this  case  no  question  is  involved 
growing  out  of  the  relation  of  the  parties  as  telephone  company 
and  patron.  The  appellee,  it  may  be  inferred,  had  rendered  per- 
fect service,  and  had  in  all  respects  complied  with  its  agreement 
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with  appellant  as  its  patron,  and  it  is  admitted  that  appellant's 
indebtedness  to  it  had  matured.  What  appellant  asserts  is  that 
he  has  an  independent  claim  against  the  appellee  sufficient  to  ex- 
tinguish the  latter's  claim,  and  that  the  company  must  continue 
to  furnish  him  service,  and  go  into  court  as  a  suitor  if  it  desires  to 
collect  its  bill,  or  at  its  peril  defend  suits  for  penalties  which  might 
be  accumulated  ad  infinitum.  It  will  be  observed  that  it  is  not 
alleged  that  the  company  is  insolvent,  and  that  it  does  not  appear 
that  the  company  is  not  in  good  faith  disputing  the  validity  of 
appellant's  claim  to  a  set-off.  Considering  the  qtuisi  public  func- 
tions of  corporations  like  the  one  at  bar — corporations  whose  first 
duty  is  to  the  public  whom  they  serve — ^we  think  that  their  reve- 
nues should  not  be  depleted  by  the  furnishing  of  service  to  indi- 
viduals who  refuse  to  pay  because  they  are  asserting  collateral  de- 
mands against  it.  In  the  course  of  the  opinion  by  the  appellate 
court  on  the  former  appeal  of  this  cause  it  was  said :  "  It  cannot 
be  denied  that  a  rule  of  the  company  requiring  these  monthly 
payments  to  be  made  in  advance  would  have  been  a  reasonable 
rule,  and  that  upon  refusal  so  to  pay  service  could  be  denied.  The 
company  must  protect  its  plant,  and  keep  up  its  efficiency,  and 
may  enforce  a  rule  that  insures  a  reasonable  revenue  and  its 
prompt  receipt.  It  can  maintain  an  efficient  service  only  through 
prompt  payment  of  all  dues  and  tolls,  and  because  of  that  fact  it 
may  use  the  summary  remedy  of  denying  service  for  nonpayment. 
It  cannot  be  said  it  may  be  denied  the  benefit  of  this  rule  because 
a  patron  claims  the  company  is  indebted  to  him.  It  cannot  be 
required  to  stop  and  adjudicate  claims  held  against  it  The  law 
compels  it  to  furnish  service.  A  patron  may  take  service  or  not, 
as  he  chooses.  It  must  furnish  efficient  service  to  all  alike  who 
are  alike  situated,  and  must  not  discriminate  in  favor  of  or  against 
any  one.  For  failure  the  extraordinary  remedies  of  mandamus 
and  injunction  may  be  successfully  invoked.  It  may  be  said  that 
the  courts  are  open  to  the  company  to  collect  its  claim,  but  as  to 
this  the  company  and  the  patrons  are  on  an  equal  footing.  The 
fact  that  the  patron  is  solvent  aids  nothing  in  determining  a  rule 
which  must  apply  to  solvent  and  insolvent  patrons  alike.     Keep- 
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ing  in  view  the  nature  of  the  company's  duties,  and  the  services 
it  may  be  compelled  to  render,  it  must  be  held  that  the  company 
may  enforce  the  payment  of  its  current  dues  and  tolls  by  the  sum- 
mary remedy  of  denying  service  regardless  of  the  fact  that  the 
subscriber  claims  the  company  is  indebted  to  him."  The  right  of 
set-off  as  to  independent  demands  having  in  them  no  element  on 
which  to  base  a  claim  of  equitable  intervention  is  statutory  (Boil 
V.  Simms,  60  Ind.  162,  168;  Pomeroy's  Code  Eemedies,  sec.  729; 
25  Amer.  &  Eng.  Ency.  Law,  489 ;  Waterman  on  Set-Off,  sees.  9, 
12,  13,  16.  See  Willis  v.  Browning,  96  Ind.  149,  151),  and, 
whatever  may  be  the  effect  of  a  set-off  when  allowed  by  the  court, 
we  deem  it  clear  that  in  an  action  for  the  enforcement  of  a  penalty 
the  plaintiff  will  not  be  allowed  to  draw  in  issue  a  claim  of  set- 
off on  his  part.  In  the  circumstances  of  this  case  it  appears  that, 
if  neither  party  will  yield,  a  resort  to  the  law  is  practically  the  only 
remedy,  and  we  think  that  appellant  should  be  content  with  the 
opportunity  to  assert  his  independent  demand  on  the  civil  side  of 
the  court. 

As  to  the  claim  of  discrimination,  the  statement  of  the  com- 
plaint that  35  other  patrons  of  the  company  "  were  in  like  situa- 
tion with  the  plaintiff  "  is  a  mere  conclusion.  So  far  as  averment 
goes,  they  are  only  shown  to  be  in  default.  It  is  not  shown  that 
they  refuse  to  pay. 

It  is  contended  that  the  action  of  appellee  deprives  appellant 
of  property  without  due  process  of  law.  He  has  not  been  deprived 
of  his  tangible  property  or  of  his  stock,  and,  as  to  the  deprivation 
of  telephone  service,  that  has  been  brought  about  by  his  violation 
of  a  rule  which  we  hold  valid.  He  may  regain  his  right  by  paying 
the  rental  up  to  the  time  service  was  denied  him,  and  complying 
with  such  lawful  conditions  as  the  company  has  established.  As 
to  his  own  demand,  he  was  at  liberty  to  resort  to  the  courts.  This 
case  differs  essentially  from  the  case  of  Indiana,  etc.,  Co.  v.  State 
ex  rel.  Ball,  158  Ind.  516,  63  K  E.  220,  57  L.  R  A.  761,  where 
it  was  claimed  that  a  public  corporation  had  unlawfully  discrimi- 
nated against  an  individual,  and  thereby  denied  him  the  equal 
protection  of  the  laws. 
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While  this  court  asserts,  and  has  exercised,  the  ri^t  of  treating 
the  failure  upon  the  part  of  an  appellee  to  brief  a  cause  as  tanta- 
mount to  a  confession  of  error,  yet  it  does  not  follow  that  the  mere 
refusal  of  appellee's  counsel  to  argue  a  point  that  they  apparently 
believe  to  be  without  merit  must  lead  to  a  reversal.  On  the  con- 
trary, where  the  neglect  of  appellee's  counsel  has  not  been  so  fla- 
grant as  to  demand  a  reversal  as  a  measure  of  protection  to  the 
court  on  appeal,  the  rule  is  not  to  reverse  except  for  actual  error. 
See  Martin  v.  Martin,  74  Ind.  207 ;  Big  Creek  Stone  Co,  v.  Sew- 
ard, 144  Ind.  205,  42  N.  E.  464,  43  K  E.  6 ;  Travelers'  Ins.  Co. 
V.  Prairie  School  Tp.,  151  Ind.  36,  49  N.  E.  1,  51  N.  E.  100; 
WUson  V.  State,  156  Ini  631,  59  N.  E.  380,  60  N.  E.  1086. 

Judgment  a£Srmed. 


Cumberland  Telephone  &  Tblbgbaph  Co.  v.  Henbon. 

Kentucky;  Court  of  Appeals. 

1.  Wrongful  disconnection  of  telephones;  measube  of  damages. — ^A  phy- 
sician's telephone  was  disconnected  for  non-payment  of  rent  when  in 
fact  the  rent  had  been  paid  at  the  time  and  for  a  number  of  months  in 
advance.  During  the  time  that  the  telephone  was  disconnected  a  number 
of  persons  attempted  to  call  up  the  physician  but  were  told  by  the 
assistant  manager  of  the  company  that  the  telephone  had  been  discon- 
nected for  non-payment  of  rent.  The  evidence  did  not  disclose  any  pe- 
cimiary  loss  in  the  suspension  of  service.  It  was  held  that  punitive  dam- 
ages could  not  be  recovered  of  the  defendant;  that  the  measure  of  damages 
in  the  absence  of  any  proof  of  specific  loss,  is  the  amount  paid  for  the 
service  for  the  time  during  which  it  is  refused,  taking  as  a  basis  the 
amount  paid  by  the  month. 

Appeal  by  defendant  from  judgment  for  plaintiff.  Decided  Jan- 
uary 7,  1903;  reported  24  Ky.  Law  Rep.  1271,  71  S.  W.  435. 

Fairleigh,  Straus  &  Eagles,  for  appellant 

Pryor  &  Sapinsky  and  O'Neil  &  O'Neil,  for  appellee. 
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Opinion  by  Hobson,  J. : 

Appelee,  Hendon,  is  a  physician,  living  in  Louisville.  He  was  a 
patron  of  the  appellant,  the  Cumberland  Telephone  &  Telegraph 
Company,  and  had  one  of  its  instruments  in  his  office.  Appellant 
discontinued  the  telephone  from  3  o'clock  p.  m.  of  October  23, 
1900,  to  8 :45  a.  m.  the  next  morning,  or  something  less  than  18 
hours,  and  this  action  was  brought  to  recover  damages  therefor. 
The  reason  the  telephone  was  disconnected  was  that  the  book- 
keeper made  a  mistake  in  posting  the  amoimt  paid.  His  book  did 
not  show  that  Hendon  had  paid  for  the  month  of  September,  al- 
though he  had  in  fact  paid.  On  October  22d  a  notice  was  sent  to 
him  that  his  'phone  was  discontinued  for  this  reason,  and,  he  hav- 
ing paid  no  attention  to  the  notice,  24  hours  afterwards  the  connec- 
tion at  the  office  was  severed,  although  the  instrument  was  not  re- 
moved. When  he  got  home  at  6  o'clock  that  evening  and  found 
that  he  had  been  cut  off,  he  tried  to  'phone  to  the  office,  but  failed  to 
get  them.  The  next  morning  he  went  down,  the  mistake  was  at 
once  corrected,  and  the  instrument  was  no  longer  discontinued. 
The  proof  showed  that  he  had  not  only  paid  for  September,  but 
had  also  paid  in  advance  for  October,  November  and  December. 
It  also  showed  that  one  person  who  needed  lie  doctor  for  his  wife 
that  night,  being  unable  to  reach  him  by  'phone,  walked  to  his 
office  and  waked  him  up.  It  also  showed  that  three  other  per- 
sons who  wished  to  talk  with  him  were  unable  to  reach  him  on  the 
'phone,  and  that,  when  one  of  them  asked  at  the  office  what  was  the 
matter,  the  assistant  manager  answered  that  his  'phone  had  been 
discontinued  for  nonpayment  of  rent.  It  is  not  shown  that  he 
suflFered  any  pecuniary  loss  by  the  suspension  of  the  service,  al- 
though it  would  seem  that  he  was  considerably  annoyed  about  it. 
On  these  facts  the  jury  found  for  him  a  verdict  for  $200,  on  which 
the  court  entered  judgment.  The  court  instructed  the  jury  that 
they  should  find  for  the  plaintiff  at  least  nominal  damages,  and, 
if  they  believed  from  the  evidence  he  suffered  inconvenience  by 
reason  of  his  telephone  service  being  discontinued,  then  they 
should  further  find  for  him  such  sum  as  would  fairly  and  reason- 
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ably  compensate  him  for  the  inconvenience  so  sustained.  Hiere 
was  nothing  in  the  case  to  warrant  an  instruction  on  punitive  dam- 
ages, and  the  court  properly  refused  to  instruct  the  jury  on  this 
subject  The  plaintiff  had  by  contract  acquired  the  right  to  a  cer^ 
tain  service,  and,  this  contract  being  broken,  the  measure  of  dam- 
ages is  compensation  for  the  breach,  as  in  other  cases  of  broken 
obligations.  The  case  is  entirely  different  from  those  where  there 
is  a  physical  trespass,  as  in  the  case  of  the  expulsion  of  a  passenger 
from  a  train,  where  there  is  not  only  a  breach  of  contract  but  an 
actual  tort  Tlie  proper  measure  of  damages  to  compensate  for  the 
breach  of  the  contract  is  a  matter  of  some  difficulty,  and  we  have 
been  referred  to  no  authorities  directly  in  point  Where  the  con- 
tract is  to  deliver  a  specific  message,  and  is  broken,  the  measure  of 
damage  has  been  often  adjudicated,  and  we  see  no  reason  why  the 
same  principles  should  not  apply  to  tiie  case  before  us,  for  the  con- 
tract here  was  in  substance  an  undertaking  to  convey  all  messages 
the  subscriber  might  wish  to  send,  or  others  might  wish  to  send 
to  him,  over  appellant's  line,  within  the  time  paid  for  by  him-  In 
the  absence  of  proof  of  special  damage  for  the  failure  to  carry  a 
message,  the  recovery  would  be  limited  to  the  amount  paid  for  the 
service  which  was  not  furnished.  Mere  inconvenience  or  annoy- 
ance cannot  be  recovered  for  except  in  peculiar  cases.  25  Am.  & 
Eng.  Enc.  Law,  855-863;  Chapman  v.  Telegraph  Co.,  3  Am. 
Electl.  Cas.  670,  90  Ky.  265, 13  &  W.  880.  Where  there  is  a  con- 
tract, not  for  a  specific  message,  but  for  the  carriage  of  all  mes- 
sages within  a  certain  time,  the  refusal  to  carry  any  messages  for 
a  certain  part  of  the  time  is  a  breach  of  contract  not  different  in 
character  from  the  neglect  to  carry  a  specific  message,  and  the 
measure  of  damages,  in  the  absence  of  any  proof  of  specific  loss,  is 
the  amount  paid  for  the  service  for  the  time  during  which  it  is  re- 
fused. In  case  of  special  damage,  this,  in  addition,  may  be  re- 
covered under  proper  averments.  Robinson  v.  Telegraph  Co. 
(Ky.),  68  S.  W.  656,  57  L.  R.  A.  611.  Under  the  evidence,  the 
court  should  have  instructed  the  jury  to  find  for  the  plaintiff  the 
amoimt  paid  by  him  for  the  service  for  the  time  his  'phone  was 
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discontinued,  taking  for  the  basis  the  amount  paid  by  the  month, 
and  allowing  for  the  time  lost  such  part  thereof  as  they  deemed 
right. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
consistent  herewith. 


State  ex  bbl.  Payne  v.  Kinloch  Telephone  Co. 

Missouri;  Court  of  Appeals  of  8t  Louis. 

1.  DurnsB  or  telephone  coMPANncs  to  fijbnish  services. — ^Telephone  com- 
panies are  common  carriers  in  the  sense  that  they  are  bomid  to  furnish 
service  to  any  one  offering  to  comply  with  their  reasonable  requirements, 
not  only  in  respect  to  their  public  station  system,  but  also  as  to  the  so- 
called  private  system  of  instruments  installed  in  offices,  residences  and 
places  of  business.  Reasonable  rules  may  be  adopted  determining  the 
rights  and  duties  of  the  contracting  parties,  but  such  rules  must  be 
reasonable  and  preserve  equal  privileges  to  all  persons  similarly  situated. 
A  rule  which  is  not  brought  to  the  attention  of  the  applicant  for  the 
service  at  the  time  the  contract  is  entered  into  is  not  binding.  A  tele- 
phone company  cannot,  therefore,  sustain  an  exaction  of  back  rent  for  the 
time  during  which  the  instrument  furnished  was  not  in  working  order, 
upon  the  application  of  the  applicant  for  a  re-installation  of  the  instru- 
ment. Such  requirement  is  not  reasonable,  nor  is  it  a  part  of  the  contract 
for  the  service  furnished.  The  fact  that  such  company  maintains  public 
toll  stations  for  the  use  of  the  general  public  would  not  justify  its  re- 
fusal to  furnish  private  service. 

Appeal  by  relators  from  a  judgment  denying  a  peremptory  writ 
of  mandamus.  Decided  March  18,  1902 ;  reported  93  Mo.  App. 
349,  67  S.  W.  684. 

D.  D.  Holmes,  for  appellants. 

Oeo.  W.  Easley  and  Boyle,  Priest  &  Lehmann,  for  respondent. 
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Opinion  by  Goodb,  J. : 

An  alternative  writ  of  mandamus  was  issued  at  the  instance  of 
appellants  commanding  the  respondent  to  rent  to  the  appellants  a 
telephone  instrument,  and  place  the  same,  together  with  the  usual 
appurtenances,  in  their  building,  connect  it  with  the  wires  of  the 
respondent's  telephone  system,  and  so  maintain  it  as  to  afford  the 
plaintiffs  the  customary  facilities  for  receiving  and  transmitting 
messages  over  the  wires  of  the  respondent  throu^out  the  city  of 
St.  Louis,  or  show  cause  to  the  contrary.  Appellants  constitute  a 
copartnership  doing  business  under  the  style  of  the  Keystone  View 
Company.  The  respondent,  the  Kinloch  Telephone  Company,  is  a 
corporation  organized  under  the  laws  of  this  State,  and  is  engaged 
in  operating  a  telephone  system  in  the  city  of  St  Louis  for  the 
transmission  of  news  and  messages  for  hire  between  its  customers 
within  said  city  by  means  of  the  apparatus  and  appliances  pertain- 
ing to  such  a  system.  According  to  its  return,  it  operates  two  sys- 
tems,— one  consisting  of  instruments  located  in  public  places,  like 
hotels  or  drug  stores,  which  any  person  may  use  at  any  time  for  a 
small  toll ;  and  the  other  a  system  of  private  instruments,  placed  in 
the  offices  or  buildings  of  subscribers  under  special  contract,  and 
under  just  and  reasonable  rules  governing  their  use.  By  its  answer 
respondent  contends  that  it  is  a  common  carrier  in  respect  to  the 
first  or  public  system,  but  that  as  to  the  other  it  is  not  a  common 
carrier,  and  is  only  bound  to  serve  persons  with  whom  it  contracts 
on  terms,  conditions,  and  regulations  made  by  the  respondent.  In 
March,  1900,  the  following  contract  was  made  by  the  parties,  un- 
der which  appellants  subscribed  for  an  instrument  to  be  placed  in 
their  business  quarters : 

"  St.  Louis,  Mo.,  March  7,  1900. 
"We  hereby  agree  to  rent  of  the  Kinloch  Telephone  Company  at  our 
place  of  business.  No.  3443  Laclede  avenue,  one  telephone  on  copper  wire 
metallic  circuit,  for  the  period  of  five  years,  upon  the  following  terms  and 
conditions:  (1)  To  pay  $60  per  annum,  in  quarterly  payments,  said  pay- 
ments to  be  made  in  advance.  (2)  We  agree  to  use  said  telephone  as  long  as 
we  require  the  use  of  a  telephone,  not  to  exceed  five  years.  (3)  The  time 
of  the  beginning  of  the  term  to  date  from  the  instaUation  of  the  instrument. 
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(4)  The  telephone  furnished  to  be  and  remain  the  property  of  the  Elinloch 
Telephone  Company,  which  company  shall  have  authority  to  remove  the  same 
for  nonpayment  of  the  rental  after  reasonable  notice. 

"KEYSTONE  VIEW  COMPANY, 

''per  M.  I.  Patne,  President." 

Appellants  paid  the  hire  of  the  telephone  for  which  they  sub- 
scribed until  the  1st  day  of  October,  1900,  it  seems,  or  two  quar- 
ters. It  worked  badly,  and  messages  could  not  be  received  or  trans- 
mitted over  it  satisfactorily.  Appellants  complained  of  its  defects 
from  time  to  time,  and  attempts  were  made  to  put  it  in  good  work- 
ing order,  but  without  success,  until  about  the  15th  day  of  Decem- 
ber. In  the  meanwhile  appellants  became  so  dissatisfied  with  the 
appliance,  and  tired  of  waiting  for  it  to  be  adjusted  properly,  that 
they  notified  the  respondent  on  the  31st  day  of  August — ^that  is, 
a  month  before  the  expiration  of  the  time  for  which  they  had  paid, 
to  remove  it.  Eespondent  disregarded  several  notices  of  this  kind, 
and  on  the  15th  day  of  December  the  instrument  was  finally  ad- 
justed so  that  it  rendered  good  service,  and  the  appellants  were 
willing  and  desired  to  retain  the  use  of  it,  and  so  notified  the  re- 
spondent, tendering  them  on  the  3d  day  of  January  the  sum  of  $15 
for  the  quarter  next  ensuing  and  offering  to  pay  them  $5  for  the 
service  during  the  time  the  instrument  had  been  eflBcient  prior  to 
said  date.  Respondent  demanded  pay  for  the  entire  time  the  in- 
strument had  been  in  appellant's  house,  regardless  of  whether  it 
worked  or  not, — ^that  is,  insisted  on  being  paid  for  the  time  from 
October  1st  to  December  15th, — ^though  there  was  no  evidence 
tending  to  prove  the  telephone  was  of  any  use  to  the  appellants 
during  that  interval.  In  spite  of  said  tender  and  appellant's  noti- 
fication that  they  wished  to  retain  the  instrument  after  it  became 
efficient,  respondent  removed  it  on  the  4th  day  of  January,  1901, 
and  has  since  that  time  refused  to  restore  it  unless  paid  for  all  the 
time  it  was  in  the  building  at  the  usual  rates.  The  claim  is  put 
forward  that  one  rule  of  the  company  is  not  to  reinstate  a  telephone 
which  has  been  removed  for  non-payment  of  rent  until  all  back 
payments  have  been  made  and  the  cost  of  reinstallation,  amount- 
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ing  to  $17^  also  paid  in  advance  (althou^  the  latter  item  was 
waived  by  the  manager  or  superintendent  of  the  company  in  this 
instance).  The  alleged  rule  in  regard  to  when  an  instrument  will 
be  restored  to  a  subscriber  or  reinstalled  on  his  premises  is  not 
among  any  of  the  printed  rules  of  the  company  furnished  to  sub- 
scribers^ nor  is  it  in  the  form  of  a  printed  rule  at  all,  nor  was  it 
communicated  to  appellants  when  they  made  the  contract  with  the 
respondent,  or  ever  communicated  to  them  until  they  demanded 
a  continuance  of  service  by  the  respondent. 

The  facts  in  this  case  are  undisputed,  the  precise  issue  being 
whether  or  not  the  respondent  is  bound  to  install  a  telephone  on  the 
appellants'  premises  on  their  demand  and  tender  of  one  quarter's 
rent  in  advance,  plus  the  unpaid  rent  for  the  time  they  enjoyed 
good  service  by  the  other  telephone;  and  whether,  if  there  is 
an  obligation  of  that  kind  on  the  respondent,  it  may  be  enforced  by 
this  remedy.  Such  a  controversy  might  often  turn  somewhat  on 
the  regulations  of  the  telephone  company,  its  contracts  with  cus- 
tomers, and  the  behavior  of  the  latter  while  using  the  telephone 
system.  But,  aside  from  the  special  circumstances  that  may  arise 
in  any  case,  a  larger  question  is  raised  by  the  return  to  the  alter- 
native writ  of  mandamus  in  the  present  one,  namely,  whether  the 
respondent,  or  any  other  telephone  company,  sustains  such  a  rela- 
tion to  the  citizens  of  the  territory  in  which  it  operates  its  system 
that  it  is  bound  to  enter  into  a  contract  with  a  citizen  to  furnish 
him  telephonic  facilities  when  requested  and  accompanied  with  an 
offer  to  pay  the  usual  charge  in  advance.  Notwithstanding  the 
recency  of  the  use  of  telephone  communication  as  an  aid  to  the 
transaction  of  social  and  commercial  affairs,  that  use  has  increased 
with  so  much  rapidity,  and  has  become  so  widespread,  that  this 
question  has  been  already  presented  to  and  passed  on  by  the 
courts  several  times,  and  passed  on,  too,  without  much  doubt,  or 
difBculty;  for  the  principle  involved  and  to  be  applied  to  the 
solution  of  the  question  was  well  settled.  Telephone  companies 
have  been  held  from  the  first  to  be  common  carriers  in  the  sense 
that  they  are  bound  to  furnish  service  to  any  one  offering  to 
comply  with  their  reasonable  requirements,  not  only  in  respect  to 
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their  public  stations  system^  but  also  as  to  the  so-called  private 
system  of  instruments  installed  in  offices^  residences,  and  places  of 
business.  State  v.  Bell  Tel  Co.  (C.  0.),  2  Am.  Electl.  Gas.  404, 
23  Fed.  539 ;  State  v.  Delavmre  &  A.  Telegraph  &  Telephone  Co. 
(C.  C),  3  Am.  Electl.  Cas.  533,  47  Fed.  633;  State  v.  BeU  Tel. 
Co.,  1  Am.  Electl.  Cas.  299,  36  Ohio  St.  296,  38  Am.  Eep.  583 ; 
Chesapeake  &  P.  Tel.  Co.  v.  Baltimore  &  0.  Tel.  Co.,  2  Am.  Electl. 
Cas.  416,  66  Md.  399,  7  Atl.  809,  59  Am.  Kep.  161)  Bell  Tel.  Co. 
V.  CormYumweaUh  (Pa.  Sup.),  2  Am.  Electl.  Cas.  407,  3  Atl.  825 ; 
Hockett  V.  State,  2  Am.  Electl.  Cas.  1,  105  Ind.  250,  5  K  E.  178, 
56  Am.  Eep.  201 ;  Telephone  Co.  v.  Bradbury,  2  Am.  Electl.  Cas. 
14,  106  Ind.  1,  5  K  E.  721 ;  Central  Union  Tel.  Co.  v.  State  ex 
rel.  FaUey,  2  Am.  Electl.  Cas.  27,  118  Ind.  194,  19  N.  E.  604,  10 
Am.  St.  Rep.  114;  Same  v.  State  ex  rel.  Hopper,  3  Am.  Electl. 
Cas.  529,  123  Ind.  113,  24  N.  E.  215 ;  State  v.  Bell  Tel.  Co.,  22 
Alb.  Law  J.  363;  Staie  ex  rel.  Webster  v.  Nebraska  Tel.  Co.,  1 
Am.  Electl.  Cas.  700,  17  Neb.  126,  22  N.  W.  237,  52  Am.  Rep. 
404.  In  the  cases  above  named  the  duty  of  an  incorporated  com- 
pany operating  a  telephone  system  in  a  certain  locality  to  treat  all 
citizens  of  that  locality  alike,  and  to  give  them  all  equal  privileges 
in  regard  to  the  use  of  the  system  by  entering  into  contracts  with 
them  and  installing  instruments  on  their  premises,  is  recognized 
and  upheld,  as  well  as  the  power  of  the  courts  to  compel  the  observ- 
ance of  this  duty  by  a  writ  of  mandamus.  Some  of  the  decisions 
are  founded  on  statutes  more  or  less  positively  prescribing  the 
duty,  and  others  on  the  common-law  rule  that  a  common  carrier,  or 
other  company  or  person  holding  itself  out  as  ready  to  serve  the 
public  at  large  in  some  business  intimately  and  essentially  asso- 
ciated with  the  general  social  and  business  life  of  the  community 
(especially  if  such  person  or  company  is  operating  under 
or  enjoys  some  advantage  or  franchise  from  the  State), 
is  bound  to  serve  every  member  of  the  community 
without  discrimination  or  partiality;  and  some  of  the 
decisions  which  are  supported  by  a  statute  declare  the 
power  to  enforce  the  obligation  would  exist,  if  there  was  no 
statute,  by  virtue  of  the  principles  of  the  common  law,  of  which 
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the  statute  is  said  to  be  declaratory.  Telephone  Co.  v.  Bradbury, 
supra.  The  duty  thus  imposed  on  telephone  companies  is  in  no 
sense  novel,  nor  did  its  application  to  them  involve  a  new  principle; 
for  their  business  plainly  falls,  by  its  very  nature,  within  the  class 
of  quasi  public  employments,  as  to  which  the  courts  have  never 
hesitated  to  restrict  in  some  measure  the  right  of  contract  for  the 
common  welfare  and  upon  consideration  of  public  policy.  Tele- 
graph and  telephone  companies  are  regarded  by  the  courts  as  per- 
forming functions  similar  to  those  of  railway,  steamboat,  and  ex- 
press companies,  which  conduct  a  general  carrying  business,  and 
have  always  been  subject  to  governmental  supervision  and  regula- 
tion exercised  both  by  legislation  and  judicial  decisions.  Vincerd 
V.  Railroad  Co,,  49  111.  33 ;  Buffalo  E.  S.  R.  Co.  v.  Buffalo  8t  R. 
Co.,  Ill  K  Y.  132,  19  K  E.  63,  2  L.  R  A.  284.  Indeed,  the 
same  abridgement  of  the  right  of  contract  is  applied  to  other  per- 
sons or  corporations  than  carriers,  if  engaged  in  employments  of  a 
public  character,  such  as  innkeepers,  warehousemen,  mills,  bakers, 
gas  and  water  companies,  and  perhaps  still  others.  Murm  v.  lUv- 
nois,  94  U.  S.  113,  24  L.  Ed.  77 ;  People  v.  Budd,  117  N.  T.  1,  22 
K  E.  670,  682,  5  L.  R  A.  569,  15  Am.  St  Rep.  460 ;  Budd  v. 
New  York,  143  U.  S.  517, 12  Sup.  Ct  468,  36  L.  Ed.  247;  Amerir 
can  Waterworks  Co.  v.  State,  46  Neb.  194,  64  K  W.  711,  30  L.  R 
A.  447,  50  Am.  St.  Rep.  610 ;  Smith  v.  Telegraph  Co.,  2  Am. 
Electl.  Cas.  373,  42  Hun,  454;  State  v.  Joplin  WaJterworhs,  52 
Mo.  App.  312 ;  Shepard  v.  Oaslight  Co.,  6  Wis.  539,  70  Am.  Dec. 
479 ;  People  v.  Manhattan  Oaslight  Co.,  45  Barb.  137 ;  Waier- 
works  V.  Schottler,  110  TJ.  S.  347,  4  Sup.  Ct.  48,  28  L.  Ed.  173 ; 
Brass  v.  North  Dakota,  153  U.  S.  391,  14  Sup.  Ct  857,  38  L.  Ed. 
757 ;  Mayor,  etc.,  v.  Yuille,  3  Ala.  137,  36  Am.  Dec.  441.  Most  of 
such  cases  deal  with  the  constitutionality  of  statutes  passed  to 
regulate  and  control  the  conduct  of  certain  employments;  others 
were  interferences  by  the  courts  by  writs  of  injunction  or  manda- 
mus. It  is  impossible  to  extract  from  them  any  one  principle 
which  will  explain  and  support  all  the  decisions  in  which  the  cir- 
cumstances were  held  to  warrant  a  restraint  on  a  defendant's  right 
to  conduct  his  business  as  he  pleased,  or  every  one  in  which  they 
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were  held  insufficient  and  relief  was  denied.  Ponderous  reflections 
on  the  opposed  political  theories  of  liberty  and  paternalism,  with 
which  they  abound,  serve  too  often  only  to  disclose  the  intellectual 
bias  of  the  judge  who  wrote  the  opinion,  while  constructions  of 
constitutional  powers  and  limitations  have  produced  haphazard 
and  contradictory  results,  depending  more  on  whether  the  deciding 
tribunal  deemed  the  regulating  statute  reasonable  and  wholesome 
or  meddlesome  and  mischievous  than  on  its  clear  violation  of  a  con- 
stitutional inhibition.  In  fact,  our  fundamental  principles  are  not 
threatened  or  questioned  in  any  of  these  curtailments  by  courts  or 
legislatures  of  unhampered  individual  action,  because  they  are 
made  to  subserve,  rather  than  destroy,  free  contractual  rights,  since 
they  commonly  are  directed  against  extortionate  or  arbitrary  con- 
duct by  persons,  corporations,  or  combinations  either  possessing  or 
thought  to  possess  some  monopoly  or  other  advantage  enabling 
them  to  dictate  terms.  That  is  the  motive  of  enactments  and  the 
reason  of  decisions  of  this  character,  and  the  vital  question  seems  to 
be  always,  whether  any  particular  interference  is  justified  by  the 
existence  of  a  condition  which  precludes  the  members  of  a  com- 
munity from  negotiating  for  fair  terms,  or  forces  them  to  dis- 
pense altogether  with  the  service  rendered  by  the  party  complained 
of  (although  their  welfare  imperatively  requires  that  service),  un- 
less relieved  by  the  interposition  of  the  public  authorities.  Abuses 
of  the  contract  right  must  now  and  then  be  corrected,  and  they  will 
require  correction  more  frequently  as  population  grows  dense  and 
commercial  activities  multiply. 

The  right  to  interfere  by  statute  or  judgment  is  placed  on  several 
grounds:  First,  the  bestowal  by  the  State  of  some  extraordinary 
franchise  or  attribute,  under  which  the  party  to  be  restrained  is 
operating, — as  in  the  case  of  railway  and  other  companies  enjoying 
the  right  of  eminent  domain;  second,  the  possession  of  a  legal 
monopoly,  either  directly  granted  by  the  State  or  developed  from  a 
privilege  granted  by  it, — ^like  licensed  State  lotteries  and 
railway  pools;  third,  possession  of  a  virtual  monopoly 
on  account  of  the  nature  of  the  business, — like  the 
warehouses     whose     charges     were     held     to     be     subject     to 


870  American  Electrical  Cases.  [voi*.  8 

State  ez  rel.  Payne  v.  Kinloch  Tel^lMme  Oft. 

regulation    by    government    in    People    v.    Budd,    supra;    or 
fourth,  simply  because  the  business  is  one  v^ich  closely  concerns 
the  public  welfare, — like  inns  or  grain  elevators,  as  in  Brass  v. 
North  Dakota,  supra.    An  examination  of  the  decisions  shows  that 
the  right  to  curtail  freedom  of  contract  by  compulsory  measures 
on  the  part  of  the  sovereignty  through  any  of  its  branches  is  not 
exclusively  nor  always  exercised  in  either  of  those  instances, — 
neither  where  the  party  restrained  is  the  donee  of  a  valuable  fran- 
chise, nor  where  a  monopoly,  legal  or  actual,  exists,  nor  where  the 
party  against  whom  relief  is  invoked  operates  a  business  of  great 
magnitude,  and  heavily  influencing  the  prosperity  of  the  com- 
munity,— ^yet  at  the  same  time  has  been  exercised  in  all  such  cases. 
In  other  words,  the  ground  of  this  public  interference  with  busi- 
ness affairs  is  not  well  settled ;  but  the  underlying  principle  is  the 
right  of  the  people,  acting  throu^  their  legislative  representatives 
or  their  courts,  for  the  good  of  the  commonwealth,  to  set  bounds 
to  the  arbitrary  conduct  of  a  natural  or  corporate  person  or  combi- 
nations of  either,  whenever  that  conduct  becomes  intolerably  op- 
pressive and  mischievous;  while  at  the  same  time  conceding  to 
everybody  the  prerogative  to  make  such  contracts  and  enter  into  re- 
lations with  such  persons  as  he  chooses  inside  those  bounds.     In 
this  State  the  rule  has  been  declared  that  the  magnitude  of  a  busi- 
ness is  not  cause  for  compelling  its  proprietor  to  assume  relations 
with  or  serve  a  citizen  against  his  will, — ^in  other  words,  to  direct 
or  control  him, — ^but  that  relief  of  that  kind  can  be  afforded  only 
against  parties  whom  the  State  has  enabled  to  obtain  a  monopoly, 
or  put  in  a  position  to  oppress  their  fellow  citizens  by  the  dona- 
tion of  a  special  privilege,  or  where  the  business  is  quasi  public, 
or  the  property  used  in  conducting  it  has  been  dedicated  to  public 
use ;  and  so  it  was  held  in  State  v.  Associated  Press,  159  Mo.  410, 
60  S.  W.  91,  51  L.  R  A.  151,  81  Am.  St.  Rep.  368.     But  that 
authority  distinctly  recognizes  the  doctrine  that  a  corporation  en- 
dowed with  the  power  of  eminent  domain,  or  engaged  in  a  public 
avocation,  may  be  regulated  and  controlled  in  reasonable  limits. 
So  the  respondent  telephone  company  is  plainly  amenable  to  regu- 
lation if  it  acts  arbitrarily  and  unconscionably  against  a  citizen, 
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for  it  may  exercise  eminent  domain,  and  has  dedicated  its  property 
to  the  use  of  the  public. 

Respondent's  justification  for  refusing  to  hire  appellants  a  tele- 
phone and  the  use  of  its  wires  and  current  must,  then,  be  found, 
if  at  all,  in  the  special  circumstances  of  this  case ;  and  in  truth  we 
understand  that  is  its  serious  contention,  rather  than  that  it  may 
permit  or  not,  at  its  pleasure,  the  use  of  its  so-called  private  system 
of  instruments,  for  in  its  brief  we  find  this  statement : 

"  Here  the  question  is  not  whether  the  appeUants  shaU  be  served,  but 
whether  they  shaU  be  served  without  compliance  with,  and  in  defiance  of,  re- 
spondent's reasonable  rules  and  regulations." 

Two  complete  answers  may  be  made  to  the  question  thus  pro- 
pounded :  First,  no  rule  or  regulation  of  the  company  is  shown  to 
have  been  defied  or  violated  by  the  appellants.  The  alleged  rule 
that  an  instrument  once  taken  out  for  nonpayment  of  rent  would 
not  be  reinstalled  until  back  rent  was  paid  was  not  mentioned  in 
the  contract  between  these  parties.  It  was  not  among  the  com- 
pany's printed  rules,  and  the  appellants  were  never  aprised  of  its 
existence  until  they  asked  the  company^s  superintendent  for  re- 
newed service.  It  is  nonsense  to  term  such  an  exaction  a  rule.  A 
rule  or  regulation,  in  a  proper  sense  (if  it  is  neither  a  law  of  the 
land  binding  on  every  one,  nor  a  judicial  order  binding  on  some 
designated  person),  in  order  to  affect  the  rights  of  parties  in  their 
dealings  and  relations,  must  be  known  to  them,  and  either  ex- 
pressly or  impliedly  assented  to  as  part  of  the  particular  contract 
or  transaction  in  reference  to  which  it  is  invoked.  If  this  alleged 
regulation  had  been  communicated  to  these  appellants  when  they 
made  the  contract  with  the  respondent,  they  might  have  been  held 
bound  by  it,  if  just.  But  merely  notifying  them  afterwards  that  it 
was  customary  to  require  pay  for  back  service  before  restoring  a 
telephone  was  nothing  more  nor  less  than  a  term  or  condition  pre- 
scribed by  the  respondent  on  compliance  with  which  they  would 
serve  the  appellants, — ^no  rule  at  all.  That  requirement  or  ex- 
action was  rejected  by  the  appellants,  and  they  had  a  right  to  re- 
ject it  unless  it  was  lawful.    Was  it  ?    We  think  it  was  not,  and 
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that  is  the  second  answer  to  the  question  respondent  propounds. 
Without  deciding  whether  a  previous  failure  to  pay  rent,  either 
from  dishonesty  or  inability,  would  justify  a  telephone  company  in 
refusing  to  again  install  an  instrument  removed  on  account  of  the 
default  until  it  was  made  whole  for  the  back  rent  and  cost  of  in- 
stallation, we  do  decide  and  hold  that  when  the  customer  is  solvent^ 
and  it  is  fairly  doubtful  if  any  back  rent  is  owing,  or,  as  in  this 
case,  when  the  subscriber  has  paid  for  all  the  service  he  got  (and 
there  is  practically  no  testimony  that  these  appellants  owe  any- 
thing, while  they  are  shown  to  be  financially  responsible),  a  com- 
pany cannot  insist  on  that  condition, — cannot  be  judge  in  its  own 
case,  and  decide  the  dispute.  The  appellants  paid  rent  to  the  1st 
day  of  October,  but,  as  the  service  was  a  failure,  notified  respond- 
ent to  remove  the  instrument  at  the  end  of  the  quarter.  Instead 
of  doing  so,  it  let  it  remain  and  tinkered  with  it  until  the  middle 
of  December,  when  it  began  to  work  well.  Then  appellants  wished 
to  have  it,  offered  to  pay  rent  in  advance,  and  to  pay  from  the  day 
it  became  efficient.  Their  request  was  refused  unless  they  would 
pay  for  the  time  the  machine  rendered  no  service.  Could  any- 
thing be  more  unjust  ?  Respondent's  contract  included,  of  course, 
the  rendering  of  reasonably  good  telephone  service.  It  failed  to 
keep  this  obligation,  and  yet  insisted  on  full  payment  If,  in  fact, 
fair  service  was  rendered  during  the  time  in  dispute,  the  com- 
pany has  a  good  case  to  collect  the  rent  for  that  time  (Webster 
Telephone  case,  1  Am.  Electl.  Gas.  700,  17  Neb.  126,  22  N.  W. 
237,  52  Am.  Rep.  404),  but  cannot  arbitrarily  cut  off  appellants 
from  a  hearing,  and  force  them  to  submit  to  its  terms  or  do  busi- 
ness without  a  telephone.  The  facts  of  cases  wherein  a  company 
or  individual  bound  to  serve  the  entire  community  seeks  to  with- 
draw service  from  some  customer  on  account  of  defaulted  pay- 
ments or  other  omission  to  comply  with  his  contract  must  be  at- 
tended to,  and  if  it  is  apparent  that  no  good  cause  exists  for  the 
withdrawal,  and  that  the  defendant  will  not  be  harmed  by  compell- 
ing it  to  continue  to  supply  the  customer,  it  should  be  compelled ; 
otherwise  the  remedy  of  mandamus,  which  all  the  authorities  agree 
may  be  invoked  in  such  cases,  will  prove  useless.    Rules  actually 
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embodied  in  the  contract  between  parties,  more  just  and  reasonable 
than  respondent's  alleged  rule,  have  been  adjudged  unreasonable 
and  void ;  notably  one  which  provided  that  the  defendant  company 
might  remove  the  instrument  (in  that  case  a  "  stock  ticker  ")  from 
the  plaintiff's  office  and  discontinue  the  service,  without  notice, 
whenever  the  company  deemed  the  customer  had  violated  any  of 
the  conditions  of  his  contract.  This  rule  or  stipulation  was  repu- 
diated, because  it  allowed  the  company  to  arbitrarily  pass  on  the 
customer's  rights.  Smith  v.  Telegraph  Co,,  2  Am.  Electl.  Cas. 
373,  42  Hun,  454.  Nor  does  the  fact  that  the  respondent  company 
provides  public  stations  for  the  use  of  every  one  who  will  pay  toll 
constitute  a  defense.  It  must  furnish  private  service  in  residences 
and  offices  when  asked,  for  in  that  way  only  can  all  persons  be  asr 
sured  of  equal  privileges.  Central  Union  Tel.  Co,  v.  State  ex  rel. 
Falley,  2  Am.  Electl.  Cas.  27,  118  Ind.  194,  19  K  E.  604, 10  Am. 
St  Rep.  114 ;  Same  v.  State  ex  rel.  Hopper,  3  Am.  Electl.  Cas.  529, 
123  Ind.  113,  24  N".  E.  215.  The  facts  in  this  case  are  uncontra- 
dicted, and  the  lack  of  declarations  of  law  is  therefore  immaterial, 
if  they  would  be  otherwise  necessary. 

From  the  considerations  above  stated,  it  results  that  the  judg^ 
ment  must  be  reversed,  and  the  cause  remanded,  with  a  direction 
to  the  lower  court  to  grant  a  peremptory  writ  of  mandamus  to  the 
plaintiffs  for  the  relief  they  asL 

Bland^  p.  J.,  and  Barclay^  J.,  concur. 

Rights  and  Duties  of  Telephone  Companies. 

1.  Telephone  company  a&  common  carrier. 

2.  Duties  as  common  carrier. 

(a)  In  general. 

(b)  Unlawful  discriminations. 

(c)  Discriminations  against  telegraph  companies. 

3.  Rules  and  regulations. 

4.  Duty  to  notify  party  with  whom  interview  is  sought. 

5.  Removal  of  telephone  for  unpaid  rental;  measure  of  damages. 

6.  Rights  of  subscribers  upon  transfer. 

7.  Legislature  may  fix  telephone  rates. 

1.  Telephone  eempany  as  eosnmon  earrier. — ^A  corporation  engaged  in 
the  business  of  operating  a  system  of  telephones  is  a  common  carrier  of  news 
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and  intelligence.  Nebraska  Telephone  Co.  v.  State,  7  Am.  Electl.  Gas.  860,  55 
Neb.  627,  76  N.  W.  171;  Central  Union  Telephotie  Co.  v,  Stoovekmd,  6  Am. 
Electl.  Gas.  679,  14  Ind.  App.  341,  42  N.  E.  1035;  Hockett  v.  State  of  Indiana, 
2  Am.  Electl.  Gas.  1,  105  Ind.  250,  5  N.  E.  178;  Central  Union  Telephone  Co. 
V,  Bradbury,  2  Am.  Electl.  Gas.  14,  106  Ind.  1,  6  N.  E.  721;  Johmon  v.  State 
of  Indiana,  2  Am.  Electl.  Gas.  22,  113  Ind.  143,  15  N.  E.  215;  Central  Union 
Telephone  Co.  v.  State,  2  Am.  Electl.  Gas.  27,  118  Ind.  194,  19  N.  E.  604; 
State  eao  rel.  Postal  Telegraph  Cable  Co.  v.  Delaware  d  A.  Telegraph  d  TelepK 
Co,,  3  Am.  Electl.  Gas.  633,  47  Fed.  633;  State  v.  Nebraska  Teleph.  Co.,  1  Am. 
Electl.  Gas.  700,  17  Neb.  126,  22  N.  W.  237;  Bell  Telephone  Co.  v.  Commonr- 
wealth,  2  Am.  Electl.  Gas.  407,  3  Atl.  825  (Pa.  8up.  Gt.);  Chesapeake  ds 
Potomac  Teleph.  Co.  v.  B.  d  0.  Telegraph  Co.,  2  Am.  Electl.  Gas.  416,  66  Md. 
399;  Commeroial  Union  Teleph.  Co.  v.  New  England  Teleph.  d  Teleg.  Co.,  2 
Am.  Electl.  Gas.  426,  61  Vt.  241,  17  Atl.  1071. 

Both  telegraph  and  telephone  companies  are  engaged  in  business  connected 
with  the  public  interest,  and  hence  the  State  is  authorized  in  a  large  measure 
to  dictate  the  manner  and  terms  of  transacting  such  business.  While  it  may 
be  true  that  telegraph  and  telephone  companies  do  not  occupy  the  exact  legal 
status  of  common  carriers  of  passengers  and  freight,  yet  they  bear  a  strong 
analogy  to  these.  Thus  the  rule  which  applies  to  common  carriers  that,  al- 
though they  may  not  be  insurers,  yet  they  are  bound  to  serve  the  public  with 
impartiality  and  diligence  in  the  discharge  of  their  duties,  applies  equally 
to  telegraph  and  telephone  companies.  All  such  companies  are  qtMsi  publie 
servants  and  the  law  makes  it  their  duty  to  serve  the  public  impartially  and 
in  good  faith.  Central  Union  Telephone  Co.  v.  Swoveland,  6  Am.  Electl. 
Gas.  679,  14  Ind.  App.  341,  42  N.  E.  1035.  In  the  case  of  Hookett  v.  State,  2 
Am.  Electl.  Gas.  1,  105  Ind.  250,  5  N.  E.  178,  the  court  said:  "The  telephone 
is  one  of  the  remarkable  productions  of  the  present  century,  and  although  its 
discovery  is  of  recent  date,  it  has  been  in  use  long  enough  to  have  attained 
well  defined  relations  to  the  general  public.  It  has  become  as  much  a  matter 
of  public  convenience  and  of  public  necessity  as  were  the  stage  coach  and 
sailing  vessel  a  hundred  years  ago,  or  as  the  steamboat,  the  railroad  and  the 
telegraph  have  become  in  later  years.  It  has  already  become  an  important  in- 
strument of  commerce.  No  other  known  device  can  supply  the  extraordinary 
facilities  which  it  affords.  It  may,  therefore,  be  regarded,  when  relatively 
considered,  as  an  indispensable  instrument  in  commerce.  The  relations  which 
it  has  assumed  toward  the  public  make  it  a  common  carrier  of  news,  a  conunon 
carrier  in  the  sense  in  which  the  telegraph  is  a  common  carrier,  and  impose 
upon  it  certain  well  defined  obligations  of  a  public  character.  All  the  in- 
struments and  appliances  used  by  the  telephone  company  in  the  transaction 
of  its  business  are  consequently,  in  legal  contemplation,  devoted  to  a  public 
use." 

2.   Duties  as  oonunon  carrier. 

(a)  In  general. — ^The  telephone  being  an  important  and  indispensable  in- 
stnmient  of  commerce,  and  thus  companies  operating  telephone  systems  being 
subjected  to  the  duties  and  obligations  of  common  carriers,  such  companies 
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are  required,  under  the  law,  to  perform  impartially  the  functions  which  they 
have  assumed.  The  law  requires  them  to  serve  all  alike  upon  complianoe 
with  such  reasonable  rules  and  regulations  as  are  made  by  tfiem  for  the  trans- 
action of  their  business.  Chesapeake  d  Potomac  Telephone  Co,  v.  B,  d  0. 
Telegraph  Co.,  2  Am.  Electl.  Cas.  416,  66  Md.  309,  7  Atl.  809.  Telephone 
companies  have  assumed  the  character,  functions  and  duties  of  common  car- 
riers, and  thus  made  themselves  subject  to  the  same  principles  and  rules  of 
law  applicable  to  all  other  common  carriers,  the  chief  one  of  which  is  that 
they  must  serve  the  public  impartially.  State  ew  rel.  Postal  Telegraph  Cable 
Co,  V,  Delaware  d  A.  Telegraph  d  Telephone  Co,,  47  Fed.  633,  aff'd  4  Am. 
Electl.  Cas.  679,  60  Fed.  677.  In  this  case  the  court  held  that  a  local  tele- 
phone company  could  not  bind  itself  to  discriminate  in  favor  of  the  one 
telegraph  company  and  against  another,  refusing  to  furnish  to  the  latter 
telephone  instruments,  and  service  to  be  used  in  receiving  and  transmitting 
telegrams.  The  same  question  arose  in  the  case  of  State  v.  Bell  Telephone 
Co.,  2  Am.  Electl.  Cas.  404,  23  Fed.  639,  in  which  the  court  said:  "The 
moment  it  (a  telephone  company)  establishes  a  telephonic  system,  it  is  bound 
to  deal  equally  with  all  citizens  in  their  department  of  business,  and  the 
moment  it  opened  its  telephonic  system  to  one  telegraph  compcuiy,  that  mo- 
ment it  put  itself  in  a  position  where  it  was  bound  to  open  its  system  to  any 
other  telegraph  company  tendering  equal  pay  for  equal  service." 

(&)  JJnlOAcful  diecriminatione. — ^The  question  of  unlawful  discrimination 
as  between  telephone  patrons  is  usually  controUed  by  statute.  Such  a  statute 
prohibiting  discrimination  by  telephone  companies  applies  not  only  to  dis- 
crimination between  applicants  for  telephonic  service,  but  also  between  patrons 
having  instruments,  so  that  a  company  refusing  to  connect  two  subscribers 
became  liable  for  the  statutory  penalty.  Central  Union  Telephone  Co.  v, 
Fehring,  6  Am.  Electl.  Cas.  694,  146  Ind.  189,  46  N.  E.  64.  A  telephone 
company  cannot  evade  a  statute  requiring  it  to  furnish  connections  and  facil- 
ities to  all  applicants  within  its  territorial  limits,  without  discrimination, 
and  a  fixed  maximum  rate,  by  adopting  the  "public  stations"  instead  of 
the  "rental"  system.  Central  Union  Telephone  Co.  v.  State,  3  Am.  Electl. 
Cas.  629,  123  Ind.  113,  24  N.  E.  216.  In  the  case  of  In  re  Baldwinsville 
Telephone  Co.,  24  Misc.  221,  63  N.  Y.  Supp.  674,  it  was  held  that  a  reasonable 
construction  of  the  New  York  State  Transportation  Corporations  Law  does 
not  require  a  telephone  company  to  furnish  to  another  company  connection 
with  its  system,  to  be  used  by  the  latter  as  part  of  its  own  system,  upon 
payment  of  the  ordinary  subscribers'  tariff. 

Where  a  statute  imposes  upon  a  telephone  company  the  duty  to  serve  the 
public  impartially  and  without  discrimination,  and  a  telephone  compaliy 
accepts  a  license  from  another  company  to  use  its  patented  instruments  and 
devices  subject  to  certain  conditions  and  limitations,  it  has  been  held  that 
the  duty  imposed  by  the  statute  wiU  be  subjected  to  the  restrictions  contained 
in  the  contract  for  the  use  of  the  instruments.  The  court  stated  the  rule  to 
be  that  not  even  the  Legislature  could  directly  interfere  with  contract  rights 
by  compelling  the  licensee  company  to  do  that  which  its  contract  prohibits. 
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though  it  might  deny  the  use  of  highways  to  companies  in  any  way  prohibited 
by  contract  or  otherwise  from  serving  all  comers  impartially. 

Independent  of  the  statute,  however ,  the  duty  is  imposed  by  law  upon  t^e- 
phone  companies  to  supply  all  those  who  are  in  similar  circumstanoea,  the 
same  facilities,  under  reasonable  limitations,  for  the  use  of  its  telephonic 
system,  without  discrimination.  It  cannot  impose  the  condition  that  the 
patron  agree  to  use  its  telephone  system  exclusively,  particularly  when  such 
stipulation  is  not  required  of  others  in  the  same  business  and  neighborhood. 
State  ex  rel.  Gwynne  v.  Citizens*  Telephone  Co.,  7  Am.  Electl.  Cas.  838,  61  S. 
C.  83,  39  S.  £.  257.  A  telephone  company  as  a  public  service  corporation 
is  charged  with  certain  public  duties,  among  which  are  to  furnish  for  a  reason- 
able compensation  to  any  citizen  a  telephone  and  telephonic  service,  and  to 
charge  each  patron  for  the  service  rendered  the  same  price  which  it  charges 
every  other  patron  for  the  same  sevice  under  substantially  the  same  or  similar 
conditions.  'NehrtLska  Telephone  Co,  v.  State,  7  Am.  Electl.  Cas.  860,  55  Neb. 
627,  76  N.  W.  171;  see,  also,  in  this  connection  State  v.  Nebraska  Telephone 
Co.,  1  Am.  Electl.  Cas.  700,  17  Neb.  126,  22  N.  VV.  237;  PeopU  ex  rel.  Postal 
Telegraph  Cable  Co.  v.  Hudson  River  Telephone  Co.,  2  Am.  Electl.  Css.  394, 
19  Abb.  N.  C.  (N.  Y.)  466;  Central  Union  Teleph.  Co.  v.  Bradbury,  2  Am. 
Electl.  Cas.  14,  106  Ind.  1,  6  N.  E.  721;  Central  Union  Teleph.  Co.  v. 
State,  2  Am.  Electl.  Cas.  27,  118  Ind.  194,  19  N.  E.  604. 

(c.)  Discrimination  against  telegraph  companies. — ^A  contract  between  one 
telephone  company  and  another  company  for  the  rental  of  telephonic  in- 
struments and  appliances,  which  forbids  the  use  of  the  instruments  thereby 
least  d  to  be  given  to  certain  telegraph  companies,  is  void  as  in  derogation 
of  public  policy  and  of  a  statute  which  forbids  such  discrimination.  State 
ex  rel.  American  Union  Teleg.  Co.  v.  Bell  Telephone  Co.,  1  Am.  Electl.  Cae. 
299,  36  Ohio  St.  299 ;  State  ex  rel.  Amer.  Union  Teleg.  Co.  v.  Bell  Teleph.  Co,, 

1  Am.  Electl.  Cas.  304,  note;  State  ex  rel.  B,  d  0.  Tele.  Co.  v.  Bell  Teleph,  Co,, 

2  Am.  Electl.  Cas.  404,  23  Fed.  639;  Bell  Teleph.  Co.  v.  Commomoealth,  2 
Am.  Electl.  Cas.  407,  17  Wkly.  Notes  Cas.  (Pa.)  505;  Atlantic,  Chesapeake 
d  P.  Teleph.  Co.  v.  B.  d  0.  Teleg.  Co.,  2  Am.  Electl.  Cas.  416,  66  MdL  399,  7 
Atl.  809 ;  Commercial  Union  Teleg.  Co.  v.  N,  E.  Teleph.  d  Telegraph  Co,,  2  Am. 
Electl.  Cas.  426,  61  Vt  241,  17  Atl.  1071;  State  ex  rel.  Postal  Telegraph  Cable 
Co.  V.  Delaware  d  A.  Teleg.  d  Teleph.  Co.,  3  Am.  Electl.  Cas.  533,  47  Fed.  63a, 
aff'd  4  Am.  Electl.  Cas.  579,  50  Fed.  677;  see  contra,  Amer,  Rapid  Teleg.  Co. 
V.  Connecticut  Teleph.  Co.,  1  Am.  Electl.  Cas.  390,  59  Conn.  352. 

3.  Rules  and  regnlationa. — ^Telephone  companies  have  the  right  to  make 
reasonable  regulations  controlling  the  transaction  of  their  business.  Such 
regulations  must  be  reasonable  and  cannot  have  the  effect  of  relieving  a  com- 
pany of  the  duties  and  obligations  which  it  owes  its  patrons  by  means  of  its 
public  character.  Central  Union  Teleph.  Co.  v.  Sufoveland,  6  Am.  Electl.  Cas. 
679,  14  Ind.  App.  341,  42  N.  E.  1035.  In  the  case  of  People  ex  rel.  Postal  Teleg. 
Cable  Co.  v.  Hudson  River  Teleph.  Co.,  2  Am.  Electl.  Cas.  394,  19  Abb.  N.  C. 
(N.  Y.)  466,  a  regulation  of  a  telephone  company  forbidding  the  use  of  its 
instrument  for  messages  in  respect  to  which  toll  is  to  be  paid  to  any  other 
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party  than  the  telephone  company,  was  held  reasonable  at  common  law,  and 
not  forbidden  by  the  New  York  statute;  a  regulation  forbidding  the  use  of 
telephones  to  call  messengers,  except  those  in  the  employ  of  the  telephone 
company,  was  held  unreasonable  and  void.  In  the  case  of  Louisville  Transfer 
Co.  V.  Amer,  District  Telephone  Co.,  1  Am.  Electl.  Cas.  305,  note,  24  Albany 
Law  J.  283,  both  parties  were  engaged  in  the  carriage  and  coupe  service,  and 
the  defendant  insisted  upon  the  right  to  a  monopoly  in  the  use  of  its  own 
telephone  methods  of  communicating  and  receiving  orders  for  coupes.  The 
court  held  otherwise,  and  granted  an  injunction  restraining  the  defendant 
from  removing  the  telephone,  and  from  refusing  to  transact  the  plaintiff's 
business. 

A  condition  in  the  contract  of  a  telephone  company  with  its  patrons  for- 
bidding the  use  of  profane  and  indecent  language  over  the  telephone,  is 
reasonable,  and  properly  enforced  by  refusing  further  service  in  case  of  re- 
fusal of  the  patron  to  observe  it.  Pugh  v.  City  d  Suburban  Teleph.  Assn., 
1  Am.  Electl.  Cas.  471,  9  Cinn.  Law  Bui.  104. 

4.  Duty  to  notify  party  wltb  vrhom  interview  is  soiislit. — ^It  is  a 
part  of  the  duty  of  a  telephone  company  in  relation  to  its  toll  service  business 
to  notify  the  party  with  whom  a  telephone  interview  is  sought,  provided  he  be 
within  a  reasonable  distance,  that  he  is  wanted  at  the  instrument  at  the 
terminal  station,  and  to  do  so  within  a  reasonable  time.  A  regulation, 
publicly  displayed  at  the  station  of  a  telephone  company,  that  it  will  not 
undertake  to  deliver  messages  and  that  any  person  who  assists  in  conver- 
sation does  so  as  the  agent  of  the  patron,  and  not  of  the  company,  does  not 
exciise  the  company's  failure  to  give  such  notification.  Central  UnM)n  Teleph. 
Co.  V.  Stoovelandy  6  Am.  Electl.  Cas.  679,  14  Ind.  App.  341,  42  N.  £.  1035. 

5.  Bemoval  of  telephone  for  unpaid  rental;  meaanre  of  damages. 
— ^A  telephone  company  having  contracted  to  furnish  the  proprietor  of  a 
general  messenger  business  with  the  use  of  a  telephone  for  a  fixed  time  at  a 
fixed  rate,  has  no  right  to  refuse  connection  for  the  purpose  of  notifying  per- 
sons wanted  at  another  telephone  exchange,  or  to  remove  its  instrument 
because  of  refusal  to  pay  on  account  of  such  refusal  to  connect,  and  for 
such  removal  is  liable  in  damages.  In  such  a  case  prospective  profits  are  a 
proper  element  in  measuring  damages;  and  a  verdict  based  on  reasonable 
increase  of  business  will  not  be  disturbed  as  excessive.  Oioenshoro  Harrison 
Teleph.  Co.  v.  Wisdom,  23  Ky.  Law  Rep.  97,  62  S.  W.  529,  7  Am.  Electl.  Cas. 
856.  In  the  case  of  MaXochee  v.  Great  Southern  Teleph.  d  Teleg.  Co.,  49  La. 
Ann.  1690,  22  So.  922,  it  was  held  that  a  subscriber  for  telephone  service 
who,  in  default  of  payment  stipulated  for  the  service,  is  notified  by  the  tele- 
phone company  that  the  telephonic  instruments  will  be  removed  from  his 
premises  unless  he  pays  the  amount  due,  and  replies  that  the  company  can  do 
as  it  pleases,  has  no  claim  for  damages  because  the  instruments  are  there- 
after removed  by  the  company,  the  written  notice  of  the  removal  specified  in 
the  contract,  being  wholly  unnecessary  and  deemed  waived. 

6.  Rights  of  subscribers  upon  transfer. —  In  the  case  of  Mahan  v. 
Michigan  Teleph.  Co.,  8  Am.  Electl.  Cas.  38,  93  N.  W.  630,  the  franchise  of  a 
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telephone  company  had  been  transferred  under  an  ordinance  authorizing  such 
transfer  subject  to  the  terms  and  conditions  prescribed  thereby;  it  was  hdd 
that  the  permitting  of  access  by  the  transferee  to  its  service  to  the  sub- 
scribers of  the  original  company  implied  a  construction  of  the  ordinance  to  the 
effect  that  the  transferee  was  bound  thereby  to  furnish  service  to  the  sub- 
scribers of  the  original  company,  and  such  an  implied  construction  cannot 
afterwards  be  repudiated;  such  subscribers  may  enforce  their  rights  against 
the  purchasing  company  by  mandamus. 

7.  Iiesi«l*twe  may  flz  telepHone  rates* — ^A  telephone  company  being 
ft  conunmon  carrier,  and  not  a  mere  private  business  corporation,  its  instru- 
ments and  appliances  are  in  legal  contemplation  devoted  to  a  public  use,  and 
are  thus  subject  to  legislative  regulation  and  control.  The  State  may  r^;a- 
late  the  rental  price  of  telephones,  to  the  extent  of  fixing  a  miximum  price. 
This  is  by  virtue  of  the  police  power  of  the  State,  and  is  not  affected  by  the 
fact  that  the  articles  used  and  furnished  to  patrons  by  the  telephone  com- 
pany are  patented.  Hockett  v.  State,  2  Am.  Electl.  Gas.  1,  105  Ind.  250,  5  K*. 
£.  178;  Central  Union  Telephone  Co.  v.  Bradbury,  2  Am.  Electl.  Gas.  14,  106 
Ind.  1,  5  N.  E.  721 ;  Johnson  v.  State  of  India/na,  2  Am.  Electl.  Gas.  22,  113 
Ind.  143,  15  N.  E.  215;  Central  Union  Teleph.  Co,  v.  State,  2  Am.  ElectL  Oej^ 
127,  118  Ind.  194,  19  N.  £.  604.  A  statute  prescribing  a  fixed  maximum  rental 
for  telephones  cannot  be  evaded  by  charg^g  the  maximum  for  the  subscribers' 
use  and  an  additional  fixed  sum  for  the  use  of  an  instrument  by  "non-sub- 
scribers." Johnaon  v.  State  of  Indiana,  2  Am.  Electl.  Gas.  22,  113  Ind.  143, 
15  N.  E.  215. 

In  the  case  of  City  of  St,  Louis  v.  Bell  Telephone  Co,,  2  Am.  Electl.  Gas. 
44,  96  Mo.  623,  10  S.  W.  197,  it  was  in  effect  held  that  although  power  might 
be  vested  in  the  Legislature  to  regulate  telephone  rates  and  to  authorize  cities 
to  regulate  them,  municipal  authorities,  in  the  absence  of  express  statutory 
authority,  cannot  fix  or  limit  the  rates  of  charges  of  telephone  companies 
doing  business  within  the  limits  of  the  city. 

The  power  to  determine  what  compensation  a  telephone  company  may  exact 
for  services  to  be  rendered  by  it  is  a  legislative  and  not  a  judicial  function. 
Vehraska  Telephone  Co.  v.  State,  7  Am.  Electl.  Gas.  860,  55  Neb.  627,  76  N.  W. 
171. 
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Snell  v.  Clinton  Elec.  L.,  H.  &  P.  Co. 

IlUnoia;  Bupreme  Court, 

1.  Electric  light  tbansfobmebs;  right  of  company  to  charge  therefor; 
UNJUST  discrimination. —  It  is  an  unjuat  discrimination  for  an  electric 
light  company  to  refuse  to  furnish  to  a  customer  a  transformer  or  con- 
verter for  the  purpose  of  reducing  the  current  from  the  main  line  so  as 
to  permit  of  its  safe  use  for  electric  lighting  purposes  in  a  house,  without 
an  extra  charge  therefor,  where  it  appears  that  such  company  has  fur- 
nished such  instruments  to  other  customers  without  extra  pay;  such 
refusal  is  not  justified  upon  the  ground  that  where  no  charge  was  made 
for  such  transformers  the  electric  wiring  was  installed  by  the  electric 
light  company. 

Appeal  by  petitioner  from  a  judgment  of  the  appellate  court  re- 
versing a  judgment  awarding  a  writ  of  mandamus  against  the  de- 
fendant Decided  April  16, 1902 ;  reported  196  111.  626,  63  K  E. 
1082. 

Statement  by  Carter,  J. : 

This  was  a  petition  for  mandamus,  filed  in  the  Circuit  Court  of  De  Witt 
county,  to  compel  appellee  to  furnish  appellant  with  electricity  for  lighting 
his  house,  as  is  alleged,  upon  the  same  terms  and  conditions  that  it  required 
from  its  other  consumers.  The  petition  alleged  that  appellee  refused  to  con- 
nect its  wires  with  appellant's  house  unless  he  would  pay  for  a  transformer 
or  converter,  in  addition  to  the  usual  charge  for  electric  lighting,  which  pay- 
ment appellant  refused  to  make,  on  the  ground  that  appellee  did  not  require 
it  of  its  other  consumers,  but  furnished  them  a  transformer  without  any 
additional  charge.  A  jury  heard  the  evidence  and  found  the  facts  specially. 
On  the  findings  by  the  jury  and  on  the  propositions  of  law  afterward  sub- 
mitted and  held,  the  court  awarded  the  writ  of  mandamus.  Appellee  appealed 
to  the  appellate  court,  for  the  third  district,  which  court  reversed  the  judg- 
ment of  the  Circuit  Court,  and  the  petitioner  appealed  to  this  court.  The 
facts  as  found  by  the  jury  are,  substantially,  that  appellant  applied  to  appellee 
to  furnish  electricity  for  lighting  his  residence  upon  the  same  terms  and  con- 
ditions required  by  it  from  other  consumers,  and  that  appellee  refused  to  do 
so;  that  appellee  had  not  required  other  persons  to  pay  for  the  use  of  trans- 
formers for  dwellings,  and  that  it  was  its  general  practice  and  custom  to 


880  American  Electmcai.  Cases.  [vol.  8 

Snell  ▼.  Clinton  Elec.  L.,  H.  &  P.  Co. 

furnish  the  use  of  them  free  of  charge  for  its  customers;  that  it  refused  16 
furnish  the  use  of  a  transformer  to  appellant  because  it  had  not  been  em- 
ployed to  wire  his  house,  he  having  had  such  wiring  done  by  one  not  connected 
with  appellee;  that  appellee  refused  to  connect  with  appellant's  house,  on  the 
ground  that  his  residence  was  not  properly  wired,  but  the  jury  also  found 
that  such  residence  was  properly  wired;  that  appellee  had  furnished  trans- 
formers free  of  cost  to  consumers  in  cases  where  it  had  furnished  the  wires 
and  had  done  the  wiring  of  the  building  for  comp^isation,  and  that  it  cou- 
sidered  the  profit  accruing  to  it  therefrom  to  justify  it  in  furnishing  the  use 
of  transformers  without  a  specific  charge  for  them;  that  the  object  and  pur- 
pose of  a  transformer  are  to  protect  the  house  from  destruction  by  fire  caused 
hy  too  great  a  voltage  of  electicity,  and  the  consequent  'destruction  of  the 
wires  in  the  house.  A  number  of  propositions  to  be  held  as  law  were  offered 
by  appellee,  some  of  which  were  held  as  law  by  the  court  and  some  refused. 
One  refused  was,  "  Upon  the  findings  of  the  jury  the  peremptory  writ  should 
be  denied,  and  judgment  rendered  against  the  petitioner  (the  appellant)  for 
costs." 

E.  J.  Sweeney,  for  appellant 
Warner  &  Lemon,  for  appellee. 

Opinion  by  Cabtbb,  J. : 

The  trial  court  evidently  held  that  the  law  applicable,  to  the 
facts  as  found  by  the  jury  justified  the  awarding  of  the  writ^  for  it 
refused  to  hold  the  proposition  of  law  submitted  on  that  question 
by  appellee,  while  the  appellate  court  was  of  the  contrary  opinion, 
for  it  made  no  finding  of  facts  different  from  those  found  by  the 
jury  and  the  court  below.  The  only  question  here  is,  therefore, 
whether  or  not,  upon  the  evidence  as  found,  the  appellee  made  an 
unjust  discrimination  against  appellant  in  charging  him  for  a 
transformer  in  addition  to  the  regular  rates  for  electric  lighting. 

There  is  no  statute  regulating  the  manner  under  which  electric 
light  companies  shall  do  business  in  this  State.  They  are  therefore 
subject  only  to  the  common  law  and  such  regulations  as  may  be  im- 
posed by  the  municipality  which  grants  them  priviliges.  At  com- 
mon law,  whether  or  not  a  difference  in  the  treatment  accorded  to 
different  patrons  amounts  to  a  discrimination  must  depend  upon 
the  surrounding  circumstances.  A  mere  difference  does  not,  of 
necessity,  constitute  unlawful  discrimination.     Appellee,  in  its 
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answer  to  appellant's  petition,  avers  that  the  purpose  and  office  of  a 
transformer  is  chiefly  for  the  protection  of  the  house  or  building 
connected  with  the  electrical  system ;  that  it  prevents  an  excessive 
number  of  volts  of  electricity  from  passing  from  the  main  street 
wire  into  the  building  to  be  lighted ;  that  the  wires  usually  used 
inside  a  building  are  much  smaller  than  the  street  wires,  and  in- 
capable of  safely  carrying  so  many  volts  of  electricity  as  pass  along 
the  street  wires ;  that  if  all  the  voltage  carried  on  the  street  wires 
were  turned  into  the  residence  the  natural  consequence  would  prob- 
ably be  that  the  house  wires  would  melt,  and  the  heat  from  the  ex- 
cessive voltage  would  cause  a  fire ;  that  it  is  to  prevent  this  result 
that  a  transformer  is  necessary.  A  transformer  or  converter  is 
described  by  counsel  as  a  coil  of  copper  wire  contained  in  a  sheet- 
iron  box,  and  is  usually  placed  on  a  pole  outside  of  the  building. 
Its  office  is  to  reduce  the  current  from  the  main  line,  or,  rather, 
to  induce  a  lesser  current  in  the  wire  leading  to  the  house  for  house 
use.  In  this  case  the  voltage  would  have  been  reduced  from  1,000 
volts  to  50  or  100  volts.  It  appears  that  without  the  use  of  a  con- 
verter the  effect  of  turning  this  large  voltage  into  a  house  would 
be  to  burn  up  the  wires,  and  in  the  formation  of  short  circuits  there 
would  be  great  danger  of  fire,  and  that  the  object  of  the  converter 
is  the  protection  of  the  house.  It  is  a  necessary  appliance  for  the 
safe  lighting  of  houses.  The  appellee  had.  been  in  the  habit  of  fur- 
nishing transformers,  as  needed,  without  any  extra  charge,  for  all 
houses  which  were  wired  for  electricity  by  it,  but  claimed  the  right 
to  charge  for  transformers  in  cases  where  it  did  not  do  the  wiring, 
as  it  made  no  profit  on  the  wiring  in  such  cases.  The  transformer 
is  just  as  much  a  necessary  appliance  in  lighting  houses  as  the  pole 
on  which  it  is  fastened,  or  the  wire  that  carries  the  electricity,  or 
the  boilers  and  dynamo  used  in  generating  it.  It  is  entirely  im- 
material who  does  the  wiring  of  the  house, — ^the  electric  light 
company  or  some  other  party;  the  transformer  is  necessary  in 
either  case.  If  the  company  does  the  wiring,  that  is  a  business  dis- 
tinct from  that  of  furnishing  electricity  for  lighting  purposes, 
just  as  the  putting  in  of  gas  and  water  pipes  into  a  house  is  a  dis- 
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tinct  business  from  furnishing  the  gas  or  water  to  flow  through 
them. 

The  jury  found  that  the  appellee  had  not  demanded  extra  pay 
for  the  use  of  a  transformer  from  any  one  else,  and  that  it  was  its 
general  practice  and  custom  to  furnish  them  free  to  its  consumers. 
Appellee,  being  organized  to  do  a  business  affected  with  a  public 
interest,  must  treat  all  customers  fairly  and  without  unjust  dis- 
crimination. While  it  is  not  bound,  in  the  absence  of  statutory 
enactments,  to  treat  all  its  patrons  with  absolute  equality,  still  it  is 
bound  to  furnish  light  at  a  reasonable  rate  to  every  customer,  and 
without  unjust  discrimination.  In  29  Am,  &  Eng.  Enc.  Law,  19, 
it  is  said : 

"The  acceptance  by  a  water  company  of  its  franchise  carries  with  it  the 
duty  of  supplying  all  persons  along  the  line  of  its  mains,  without  discrimina- 
tion, with  the  commodity  which  it  was  organized  to  furnish.  All  persons  are 
entitled  to  have  the  same  service  on  equal  terms  and  at  uniform  rates." 

In  commenting  on  this,  the  Supreme  Court  of  North  Carolina, 
in  Oriffin  v.  Water  Co.,  30  S.  E.  819,  41  L.  E.  A.  240,  says: 

"  If  this  were  not  so,  and  if  corporations  existing  by  the  grant  of  public 
franchises  and  supplying  the  great  conveniences  and  necessities  of  modern  city 
life,  as  water,  gas,  electric  light,  street  cars,  and  the  like,  could  charge  any 
rates,  however  unreasonable,  and  could  at  will  favor  certain  individuals  with 
low  rates  and  charge  others  exorbitantly  high,  or  refuse  service  altogether, 
the  business  interests  and  the  domestic  comfort  of  every  man  would  be  at 
their  mercy.  .  .  .  The  law  will  not  and  cannot  tolerate  discrimination  in 
the  charges  of  these  quasi  public  corporations.  There  must  be  equality  ol 
rights  to  all  and  special  privileges  to  none." 

In  Cincinnati,  H,  <&  D,  R.  Co,  v.  Village  of  Bowling  Green,  49 
K  E.  121,  41  L  R  A.  422,  the  Supreme  Court  of  Ohio  said: 

"  The  light  and  power  company  have  acquired  in  the  viUage  rights  that  are 
in  the  nature  of  a  monopoly.  .  .  .  Both  reason  and  authority  deny  to  a 
corporation  clothed  with  such  rights  and  powers  and  bearing  such  relation 
to  the  public  the  power  to  arbitrarily  fix  the  price  at  which  it  will  furnish 
light  to  those  who  de&ire  to  use  it.  .  .  .  The  company  was  bound  to  serve 
all  of  its  patrons  alike.  It  could  impose  on  the  plaintiff  in  error  no  greater 
charge  than  it  exacted  of  others  who  had  used  its  lights." 
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In  Gaslight  Co.  v.  Hildebrand,  and  Electric  Co.  v.  Hildehrand, 
42  S.  W.  351,  the  Court  of  Appeals  of  Kentucky  said: 

"  Practically  they  have  a  monopoly  of  the  business  of  manufacturing  and 
furnishing  gas  within  the  corporate  limits  of  the  city.  It  is  therefore  their 
duty  to  furnish  the  city's  inhabitants  with  gas,  and  to  do  so  upon  terms  and 
conditions  common  to  all,  and  without  discrimination.  They  cannot  fix  a 
variety  of  prices  or  impose  different  terms  and  conditions,  according  to  their 
caprice  or  whim." 

It  has  been  held  at  common  law,  and,  in  the  absence  of  statutes, 
in  the  case  of  common  carriers,  that,  as  long  as  they  carry  at  a  reas- 
onable rate  for  every  shipper,  no  one  can  complain  if  they  are 
willing  to  carry  for  others  at  a  less  rate.  5  Am.  &  Eng.  Enc.  Law 
(2d  ed.)  179.  If  we  apply  this  rule  to  the  case  at  bar,  it  will  be 
noticed  that  the  appellee  has  demanded  of  appellant  more  than  it 
has  of  any  of  its  other  customers.  This  is  not  the  favor  allowed 
by  the  common  law,  as  just  cited,  but  an  unjust  discrimination. 
Appellee  has  discriminated  unjustly  against  appellant  in  any 
view  of  the  law  and  the  circumstances  that  we  can  take,  and  it 
follows  that  the  judgment  of  the  Circuit  Court  was  right. 

The  judgment  of  the  appellate  court  will  be  reversed,  and  the 
judgment  of  the  Circuit  Court  affirmed.     Judgment  reversed. 
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KanBOi;  Supreme  Court. 

1.  POWBB  OF  OOUBT  OF  YXSITATION  OTEB  TSUMEAFB.  OOICPANIBS. — Chapter   38 

of  the  Laws  of  1898,  extending  the  power,  jurisdiction  and  control  of 
the  court  of  visitation  over  the  telegraph  companies  and  telegraph  ser- 
Tice  within  the  State,  is  in  part  materia  with  chapter  28  of  the  Laws  of 
1898,  which  created  the  court  of  visitation  and  attempted  to  extend  ita 
powers,  jurisdiction  and  control  over  the  railways  of  the  State,  and  must 
be  construed  in  connection  with  that  act,  as  though  the  two  chapters 
constituted  but  one  act.  Chapter  28  of  the  Laws  of  1898  having  been 
held  unconstitutional  as  applied  to  railways,  for  the  same  reasoning  chap- 
ter 38  is  also  unconstitutional  as  applied  to  telegraph  companies. 

2.  COlTSTITUTIONAIJTr  OF  PROVISION  IMF08I1T0  PKNALTT  FOB  VBULY  IN  TBANB- 

MiTTiNO  TETJWRAPHio  MKsaAGES. — Scctiou  7  of  chapter  38  of  the  Laws 
of  1898,  provides  a  forfeiture  for  failure,  neglect  or  refusal  of  a  telegraph 
company  to  receive,  transmit  and  deliver,  without  unnecessary  delay,  any 
telegraphic  message  tendered  under  the  provisions  of  that  act.  It  was 
contended  that  the  provisions  of  section  7  were  not  affected  by  the  in- 
validity of  the  remaining  portions  of  the  act;  but  it  was  held  that  since 
the  penalty  was  for  unnecessary  delay  in  transmitting  messages  pre- 
sented after  payment  or  tender  of  the  charges  fixed  in  the  act,  the  intent 
of  the  Legislature  was  that  the  whole  subject  of  telegraphic  service,  in- 
cluding the  rates  to  be  charged,  should  be  under  the  direct  control  of 
the  court  of  visitation  created  by  the  act,  and  that,  therefore,  the  penalty 
imposed  by  this  section  for  a  noncompliance  with  the  rulings  of  a  body 
having  no  legal  existence,  is  inoperative. 

Error  by  defendant  from  judgment  for  plaintiff.    Decided  June 
6, 1903 ;  reported  72  Pac.  850. 

Bossington,  Smith  &  Histed  and  Geo.  H.  Fearons,  for  plaintiff 
in  error. 

Austin  &  Hungate,  E.  D.  McKeever,  and  A.  C.  Markley  (Steh- 
lins  &  Evans,  of  counsel),  for  defendant  in  error. 
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Jill  ■         — ' 

Opinion  of  Pollock,  J. : 

The  Legislature  of  the  State,  convened  by  the  governor  in  extra 
session,  in  1898,  created  the  court  of  visitation,  and  by  chapter  28, 
page  76,  of  the  laws  of  that  session,  attempted  to  confer  upon  that 
body  the  exercise  of  administrative,  legislative  and  judicial  powers 
and  jurisdiction  over  the  railways  of  the  State.  By  chapter  38, 
page  117,  of  the  laws  of  that  session,  the  same  power  and  juris- 
diction conferred  upon  the  court  of  visitation  over  railways  was 
extended  over  the  telegraphs  of  the  State.  Section  1  of  that  act 
reads  as  follows : 

"  That  from  and  after  the  taking  effect  of  this  act  the  court  of  visitation 
shall  have  the  same  power,  jurisdiction  and  control  over  aU  questions  con- 
cerning the  regulation  of  the  telegraph  service  in  this  State,  the  reasonable- 
ness of  charges  herein  fixed,  or  to  be  fixed,  by  any  order  of  said  court,  and 
in  all  matters  concerning  the  regulation,  management  or  control  of  telegraph 
companies,  as  is  conferred  upon  said  court  of  visitation  in  reference  to  rail- 
roads or  railway  corporations  in  this  State." 

Section  2  of  the  act  (page  118)  fixes  the  rates  to  be  charged  for 
the  transmission  and  delivery  of  messages,  as  follows : 

"That  no  person,  company  or  corporation  owning  or  operating  any  tele- 
graph line  in  this  State  shall  demand,  charge  or  receive,  directly  or  indirectly, 
a  rate  in  excess  of  fifteen  cents  for  the  first  ten  words  (exclusive  of  address 
and  one  signature),  and  one  cent  for  each  additional  word,  for  transmitting 
any  message  between  points  within  this  State.  And  no  such  person,  com- 
pany or  corporation  shall  demand,  charge  or  receive,  for  any  distance  between 
points  within  this  State,  more  than  one-third  of  one  cent  for  each  word  for 
messages  of  over  ten  words  received  between  the  hours  of  6  o'clock  a.  m. 
and  6  o'clock  p.  m.,  and  one-sixth  of  one  cent  per  word  for  messages  received 
between  the  hours  of  6  o'clock  p.  m.  and  6  o'clock  a.  m.  to  be  transmitted  as 
special  reports  for  newspapers." 

Section  7  (page  119)  makes  provision  for  a  forfeiture  and  its  col- 
lection for  the  failure,  neglect,  or  refusal  to  receive,  transmit,  or 
deliver,  without  unnecessary  delay,  any  messages  under  the  terms 
of  the  act,  as  follows : 

"  Any  person,  company  or  corporation  engaged  in  the  business  of  receiving 
and  transmitting  telegraphic  messages  within  the  State  refusing,  failing  or 
neglecting  to  receive  (either  from  the  person  sending  the  same  or  any  con- 
necting line),  transmit  and  deliver,  without  unnecessary  delay,  any  messagt 
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offered  for  transmission,  after  the  legal  charges  under  this  act  for  tranBmiflsion 
have  heen  paid  or  tendered,  or  refusing,  failing  or  neglecting  to  transmit  and 
deliver,  without  unnecessary  delay,  any  message  received  for  transmissioii 
and  delivery,  either  from  the  person  sending  the  same  or  any  conncting  line, 
shall  forfeit  and  be  liable  to  the  person  sending  or  trying  to  send  such  messa^ 
and  to  the  person  to  whom  the  same  was  sent  or  directed,  in  the  sum  of  one 
hundred  dollars  each,  as  damages,  to  be  recovered  in  a  civil  action  by  each 
of  said  parties  in  any  court  of  competent  jurisdiction,  together  with  a  reason- 
able attorney's  fee  in  each  court  into  which  said  action  may  be  taken,  by 
appeal  or  otherwise.  This  section  shall  not  in  any  manner  affect  the  rights 
of  such  persons  to  recover  actual  damages  for  failure  to  send  or  deliver  such 
message,  in  addition  to  the  forfeiture  herein  provided  for." 

Section  8  of  the  act  (page  120)  makes  the  violation  of  any  of 
the  provisions  of  the  act  criminal,  as  follows : 

"Any  person,  company  or  corporation,  or  any  agent,  servant  or  employee 
of  any  person,  company  or  corporation,  violating  any  of  the  provisions  of  this 
act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  less  than  fifty  dollars  nor  more  than  five  hundred 
dollars,  and  imprisonment  in  the  county  jail  not  less  than  thirty  days  nor 
more  than  one  year." 

This  action  was  brought  by  Edwin  A.  Austin  against  the 
Western  Union  Telegraph  Company  to  recover  the  statutory  pen- 
alty or  forefeiture  of  $100  and  attorney's  fees  provided  for  by  the 
terms  of  section  7  of  the  act  for  failure  of  the  company  to  deliver, 
without  unnecessary  delay,  a  message  sent  by  him  to  one  Markley 
from  Topeka  to  Lyndon,  Kan.,  on  the  8th  day  of  November,  1899. 
At  the  trial  there  was  judgment  for  plaintiff  for  the  statutory  for- 
feiture of  $100  and  attorney's  fees  as  provided  in  the  act.  The 
telegraph  company  brings  error. 

The  question  presented  for  our  consideration  and  determination 
is  the  validity  of  that  section  of  the  act  making  provision  for  a 
forfeiture  and  its  collection.  This  court,  in  the  case  of  The  State 
V.  Johnson,  61  Kan.  803,  60  Pac.  1068,  49  L.  R.  A.  662,  held 
chapter  28,  page  76,  Laws  1898,  unconstitutional  and  void,  for 
the  reason  it  constituted  an  attempt  on  the  part  of  the  Legislature 
to  confer  upon  one  body  the  power  and  jurisdiction  to  exercise  ad- 
ministrative, legislative  and  judicial  functions,  in  violation  of  the 
fundamental  principles  of  our  government.     Upon  the  authority 
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of  that  case,  and  by  the  same  process  of  reasoning  there  employed, 
it  must  be  held  chapter  38,  page  117,  Laws  1898,  is  unconstitu- 
tional and  void  in  so  far  as  it  attempts  to  confer  like  jurisdiction 
and  power  over  the  telegraphs  of  the  State.  Thus  far,  all  agree. 
It  is,  however,  contended  that  section  7  of  that  act  may  stand  alone, 
as  a  separate  and  independent  enactment,  unaffected  by  the  de- 
clared unconstitutionality  of  chapter  28,  which  created  the  court 
of  visitation  and  defined  its  powers  and  jurisdiction  in  relation  to 
railways,  and  the  conceded  invalidity  of  chapter  38,  in  so  far  as 
the  like  jurisdiction  and  power  of  that  court  was  attempted  to  be 
extended  over  the  telegraph  lines  and  telegraphic  service  of  the 
State. 

In  considering  the  merits  of  this  contention,  and  the  ability  of 
section  7  to  stand  alone  as  an  independent  enactment,  in  what  light 
must  it  be  viewed  ?  What  well  recognized  and  established  princi- 
ples of  the  law  must  be  applied  ?  This  court,  in  Be  Hall,  Peti- 
tioner, 38  Kan.  670,  17  Pac.  649,  held : 

"  Laws  enacted  by  the  same  Legislature  about  the  same  time  and  concern- 
ing the  same  Bubject-matter,  being  in  pari  materia,  are  to  be  taken  and  con- 
sidered together  in  order  to  determine  the  legislative  purpose  and  arrive  at 
the  true  result." 

Prior  to  1898  there  existed  in  this  State  a  board  of  railroad  com- 
missioners. By  chapter  29,  page  91,  Laws  1898,  the  act  creating 
that  board,  and  all  acts  in  relation  thereto,  were  expressly  repealed, 
and  the  court  of  visitation,  a  new  creation,  formerly  unknown  to 
the  State,  was  created,  and  its  power  and  jurisdiction  over  the 
railways  of  the  State  was  therein  defined.  Chapter  38,  passed  at 
the  same  extra  session  of  the  Legislature,  and  about  the  same  time, 
extended  like  power,  jurisdiction  and  control  of  that  body  over 
the  telegraphs  of  the  State,  and  by  chapter  19,  page  57,  Laws 
1898,  like  power,  jurisdiction  and  control  as  was  given  the  court 
of  visitation  over  railways  and  telegraphs  was  extended  over  the 
express  companies  of  the  State,  all  evincing  one  general  scheme 
of  legislation,  of  which  the  new  court  of  visitation,  with  compli- 
cated, strange  and  varied  powers,  was  the  central  and  paramount 
idea.      Hence  we  arrive  at  the  conclusion  that  the  provisions  of 
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chapter  38  must  be  viewed  in  the  same  light,  and  construed  in  the 
same  manner  and  with  like  results,  as  though  that  chapter  formed 
a  part  of  the  parent  act — chapter  28.  Thus  considered  as  one 
law,  parts  of  which  have  been  stricken  down  by  the  mandate  of 
this  court,  how  are  the  remaining  provisions  to  be  construed,  and 
what  presumptions  in  regard  to  the  validity  of  the  remaining  pro- 
visions are  to  be  indulged  ?  In  a  note  to  Cooley^s  Constitutional 
Limitations  (5th  ed.),  213,  it  is  said:  ^'It  must  be  obvious,  in 
any  case  where  part  of  an  act  is  set  aside  as  unconstitutional,  that 
it  is  unsafe  to  indulge  in  the  same  extreme  presumptions  in  support 
of  the  remainder  that  are  allowable  in  support  of  a  complete  act 
when  some  cause  of  invalidity  is  suggested  to  the  whole  of  it  In 
the  latter  case,  we  know  the  Legislature  designed  the  whole  act 
to  have  effect,  and  we  should  sustain  it  if  possible ;  in  the  former, 
we  do  not  know  that  the  Legislature  would  have  been  willing  that 
a  part  of  the  act  should  be  sustained  if  the  remainder  were  held 
void,  and  there  is  generally  a  presumption  more  or  less  strong  to 
the  contrary.  While,  therefore,  in  the  one  case  the  act  should  be 
sustained  unless  the  invalidity  is  clear,  in  the  other  the  whole 
should  fall  unless  it  is  manifest  the  portion  not  opposed  to  the  con- 
stitution can  stand  by  itself,  and  that  in  the  legislative  intent  it 
was  not  to  be  controlled  or  modified  in  its  construction  and  effect 
by  the  part  which  was  void." 

The  same  rule  is  stated  by  Bartholomew,  C.  J.,  in  delivering 
the  opinion  in  Martin  v.  Tyler  (N.  D.),  60  K  W.  392,  26  L  K.  A. 
838,  as  follows: 

*'  It  is  our  duty  to  sustain  statutes  in  their  entirety  when  possible,  and  to 
that  end  we  must  indulge  all  reasonable  presumptions  in  favor  of  their  con- 
stitutionality. But,  when  a  statute  has  been  once  emasculated,  these  pre- 
sumptions no  longer  obtain  in  support  of  the  remainder.  It  should  then  be 
manifestly  clear  that  the  remaining  portion  can  stand  by  itself,  and  that  the 
Legislature  did  not  intend  that  such  portion  should  be  controlled  and  modi- 
fied in  its  construction  and  effect  by  the  rejected  part." 

See,  also.  State  v.  Stewart,  71  N.  W.  998 ;  Skagit  County  v. 
Stiles,  10  Wash.  388,  39  Pac.  116. 
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Therefore  the  general  rule,  that  every  reasonable  presumption 
is  to  be  indulged  in  favor  of  the  constitutionality  of  an  entire  act, 
or  a  portion  of  an  entire  act,  no  part  of  which  has  been  held  void, 
does  not  here  obtain,  but  it  must  be  clear  from  a  consideration  of 
the  entire  act  that  the  remaining  provisions,  one  of  which  is  now 
challenged,  are  not  dependent  upon  those  portions  of  the  act  here- 
tofore declared  void,  but  may  stand  as  a  valid,  separate  and  inde- 
pendent enactment.  This  court,  in  Central  Branch  U.  P.  R,  Co. 
V.  A.  T.  &  8.  F.  B.  Co.,  28  Kan.  453,  held :  "  While  it  is  un- 
doubtedly true  that  a  statute  may  be  constitutional  in  one  part, 
and  unconstitutional  in  another,  yet  this  rule  obtains  only  where 
the  two  parts  are  separate  and  independent;  and  where  they  are 
so  related  that  the  latter  is  a  condition  of,  a  compensation  f or,  or 
an  inducement  to,  the  former,  or  where  it  is  obvious  that  the  Legis- 
lature, having  respect  to  opposing  rights  and  interests,  would  not 
have  enacted  one  but  for  the  other,  then  the  unconstitutionality  of 
the  latter  avoids  the  entire  statute.'' 

In  the  opinion,  delivered  by  Mr.  Justice  Bbeweb^  it  is  said : 

^  And  now  we  remark,  in  the  first  place,  that  whUe  it  is  undoubtedly  true 
that  a  statute  may  be  constitutional  in  part  and  unconstitutional  in  part, 
yet  as  a  general  proposition  it  has  its  limitations.  The  mere  fact  that  the 
one  part,  standing  alone,  would  be  within  the  scope  of  the  legislative  power, 
does  not  prove  that  it  can  be  upheld  when  coupled  with  other  matter.  If 
such  other  matter  conflicts  with  the  constitution,  and  must  fall,  then  the 
constitutionality  of  the  first  depends  upon  the  extent  and  closeness  of  its  con- 
nection with  the  second.  If  the  first  be  conditioned  upon  the  second,  or  if  it 
is  apparent  that  the  Legislature  would  not  have  enacted  the  first  but  for  the 
second,  that  the  latter  was,  as  it  were,  an  inducement  to  the  former,  and  that 
only  by  virtue  of  a  concurrence  of  the  two  would  it  be  presumed  that  in  the 
judgment  of  the  lawmaking  power  the  respective  rights  of  antagonistic  par- 
ties would  be  preserved,  then  with  the  fall  of  the  second  falls  also  the  first. 
It  is  not  enough  to  say  that  the  Legislature  might  have  legally  enacted  the 
first  alone.  When  it  has  coupled  the  two  together,  the  failure  of  the  latter 
invalidates  the  former,  and  this  for  the  reason  that  because  of  the  mutuality 
of  the  two,  the  relation  inter  aeae,  the  dependence  of  the  one  upon  the  other, 
the  correspondence  of  blessing  and  burden,  it  must  be  presumed  that  the  one 
was  an  inducement  to  or  a  condition  of  the  other;  that  the  Legislature  would 
not  have  enacted  one  but  for  the  other." 
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In  support  of  the  aj^gumeiit  made,  there  was  cited  and  quoted 
from,  with  approval,  Cooley  on  Constitutional  Limitations  (5th 
ed.),  179 ;  the  argument  of  C.  J.  Shaw  in  Warren  v.  Mayor,  etc., 
2  Gray,  84 ;  Slavson  v.  City  of  Racine,  13  Wis.  398 ;  Meshmeier 
V.  State,  11  Ind.  482;  Lathrop  v.  Mills,  19  Cal.  629.  Viewed  in 
the  light  of  this  authority  and  tlie  many  others  elucidating  the 
general  rule  here  enunciated,  can  it  be  held  the  provisions  of  the 
act  now  under  consideration,  providing  for  a  forfeiture,  may  stand 
as  a  valid,  separate  and  independent  enactment  ?  We  think  not 
Neither  do  we  think,  as  contended  by  counsel  for  defendant  in 
error,  that  the  parts  of  the  law  heretofore  held  unconstitutional 
and  void  may  not  be  looked  to  in  determining  the  validity  of  the 
remaining  portions  of  the  law.  In  Commonwealth  v.  Potts,  79 
Pa.  164,  it  is  held :  "  Although  the  proviso  was  not  effectual  be- 
cause of  its  unconstitutionality,  it  could  not  be  stricken  out  in  in- 
terpreting the  section." 

Coming  now  to  the  relation  and  dependence  of  that  provision 
of  the  act  here  assailed,  an  examination  of  the  act  shows  that  sec- 
tion 2  of  chapter  38  fixes  a  rate  at  which  messages  shall  be  trans- 
mitted and  delivered  within  the  State,  but  section  1  declares  such 
rate  to  have  been  established  temporarily,  subject  to  regulation  and 
change  by  the  court  of  visitation,  and  not  as  a  permanent  fixing  of 
rates  by  the  Legislature.  This  is  shown  by  section  1  of  the  act 
above  quoted,  wherein  it  is  provided  that  the  court  of  visitation 
shall  have  the  same  power,  jurisdiction  and  control  over  the  rea- 
sonableness of  rates  fixed  in  the  act,  or  thereafter  to  be  fixed  by 
the  court,  as  was  conferred  upon  the  court  to  fix  rates  for  the  rail- 
way companies  of  the  State,  for  when  reference  is  made  to  that 
act  it  is  found  the  power  of  the  court  to  fix  rates  for  services  per- 
formed by  railroad  companies  is  left  entirely  to  the  judgment  of 
the  court.  By  an  examination  of  the  language  employed  in  sec- 
tion 7  it  will  be  seen  that  section  does  not  provide  a  penalty  or 
forfeiture  for  failure,  refusal  or  neglect  of  the  defendant  company 
to  receive,  transmit  and  deliver,  without  unnecessary  delay,  mes- 
sages over  its  lines,  under  contract  with  the  sender  generally,  but 
for  failure,  neglect,  or  refusal  to  receive,  transmit  and  deliver. 
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without  unnecessary  delay,  all  messages  presented,  after  payment 
or  tender  of  the  charges  fixed  in  the  act.  Manifestly,  therefore, 
it  was  the  intent  of  the  Legislature  that  the  whole  subject  of  tele- 
graphic service,  including  the  rates  to  be  charged,  for  services  per- 
formed within  the  State,  should  be  under  the  direct  control  of  the 
court  so  created,  and  subject  to  change  at  liberty  by  ruling  of 
that  court.  To  enforce  compliance  with  the  rulings  of  that  court, 
section  7  was  enacted.  The  validity  of  the  act  creating  the  court 
and  extending  its  powers  over  the  railroads  of  the  State  has  been 
denied.  Thus,  the  general  scheme  of  legislation  of  which  that 
court  was  the  central  figure  having  failed,  it  must  be  held  the  sec- 
tion now  under  consideration,  providing  a  penalty  or  forfeiture 
for  noncompliance  with  the  rulings  of  a  body  created  by  act  of  the 
Legislature,  but  void  for  want  of  legal  existence,  is  inoperative 
and  void. 

Other  questions  are  discussed  by  counsel.  The  decision  made 
renders  the  consideration  of  such  questions  unnecessary. 

It  follows  the  judgment  must  be  reversed,  with  directions  to 
proceed  further  in  accordance  with  this  opinion.  All  the  justices 
concurring. 

Transmission  and  Delivery  of  Telegraphic  Messages. 

(This  note  contains  citations  of  decisions  rendered  since  the  publication  of 
volume  7  of  the  American  Electrical  Cases. ) 

1.  Failure  to  deliver  caused  bj  disturbed  conditions  of  lines. 

2.  Prima  facie  n^ligence. 

3.  Failure  to  forward  message. 

4.  Delivery  of  messages. 

a.  What  constitutes  delivery. 

b.  Delivery  at  hotel. 

c.  Message  sent  in  care  of  another  person. 

d.  Reasonable  diligence  to  secure  delivery. 

e.  Insufficiency  of  address. 

f.  Delivery  beyond  free  delivery  limits. 

g.  Special  contract  for  delivery. 
6.  Delay  in  delivery  of  message. 

a.  Contributory  negligence  of  sender  or  addressee. 

b.  Recovery  for  mental  anguish. 
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I.  In  general. 

II.  Degree  of  relationship. 

III.  Sufficiency  of  pleading. 

IV.  South  Carolina  statute;  intentional  wrong. 

V.  Negligence  of  telegraph  company  as  proximate  cause. 
VI.  Wilful  disregard  of  duty. 
VII.  What  law  governs. 
VIII.  Excessive  damages. 

c.  Recovery  for  mental  anguish  not  allowed. 

d.  Message  to  physician  requiring  services. 

e.  Non-delivery  of  social  messages. 

f.  Commercial  messages. 

I.  General  rule. 
II.  Liability  for  damages. 

III.  Damages  too  remote  and  uncertain. 

IV.  Damages  occasioned  by  loss  of  position. 
V.  Message  in  respect  to  illegal  transaction. 

g.  Notice  by  telegram  of  sanction  by  a  court  of  a  writ  of  certiorari. 

6.  Error  in  transmission. 

a.  As  to  social  message. 

b.  In  transmission  of  commercial  message. 

c.  Cipher  messages. 

d.  Message  from  without  State. 

7.  Liability  for  forged  or  fraudulent  messages. 

8.  Contract  between  sender  and  telegraph  company. 

9.  Office  hours  on  Sunday. 

10.  Reasonableness  of  rule  not  to  deliver  messages  at  night. 

11.  Notice  of  claim  for  damages. 

1.  Failure  to  deliver  eaiuied  by  disturbed  eonditio&s  of  limes. — 

It  is  a  fairly  well-settled  rule  that  if  a  telegraph  company  discovers  after  ac- 
cepting a  message  for  transmission,  that  by  reason  of  the  disturbed  con- 
ditions of  its  own  lines  it  cannot  perform  its  contract,  the  law  imposes  the 
duty  to  notify  the  sender.  This  duty  is  not  absolute,  but  arises  only  when 
ordinary  prudence  in  the  protection  of  the  interests  of  the  party  concerned 
requires  it.  Where  a  telegraph  company  receives  a  message  to  be  transmitted 
over  its  own  line  and  over  a  connecting  line,  and  learns  on  tendering  the 
message  to  the  second  party  that  such  company's  lines  are  not  in  order,  so 
that  the  message  cannot  be  promptly  delivered,  it  is  the  duty  of  the  company 
receiving  the  message  to  notify  the  sender  of  such  fact.  West,  Un,  Tel,  Co, 
V,  Sorshy,  29  Tex.  Civ.  App.  346,  69  S.  W.  122. 

The  contract  by  a  telegraph  company  exempting  such  company  from  lia- 
bility for  delay  in  the  transmission  and  delivery  of  messages  caused  by  unavoid- 
able interruptions,  does  not  relieve  the  company  from  liability  for  delays 
which  were  occasioned  by  causes  existing  and  known  to  the  agent  of  the 
company  at  the  time  the  message  was  received,  but  not  imparted  to  the 
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sender.  A  telegraph  company  may  properly  refuse  to  receive  a  message  be- 
cause of  its  lines  being  down,  but  if  such  message  is  received  without  inform- 
ing the  sender  of  such  fact,  the  company  will  be  held  liable  for  its  failure  to 
deliver  the  message  within  a  reasonable  time.  West.  Un.  Tel.  Oo.  v.  Birge- 
Forbes  Co.,  29  Tex.  Civ.  App.  526,  69  S.  W.  181. 

2.  Prima  f  aeie  evideiLee. — ^Where,  in  an  action  against  a  telegraph  com- 
pany for  a  failure  to  deliver  a  message,  it  is  shown  that  the  company  received 
the  message  with  charges  prepaid,  a  prima  facie  case  is  made  out,  and  it  is 
then  incumbent  upon  the  defendant  to  show  why  the  message  was  not  de- 
livered. The  fact  that  the  addressee  of  a  telegram  lives  several  miles  from 
the  point  to  which  the  message  is  directed,  does  not  excuse  the  company  from 
making  prompt  and  diligent  inquiry  to  see  if  he  is  not  within  its  delivery 
district,  when  the  message  arrives.  Bosser  v.  West.  Un.  Tel.  Oo.,  130  N.  C. 
261,  41  S.  E.  378. 

While  the  fact  that  the  message  which  had  been  received  had  not  been  de- 
livered was  prima  facie  evidence  of  negligence,  the  presumption  is  not  con- 
clusive, and  the  jury,  considering  the  evidence  in  the  light  most  favorable  to 
the  defendant,  might  find  that  it  had  not  been  negligent,  and  it  is  therefore 
proper  to  submit  the  issue  to  them.  Hunter  v.  West.  Un.  Tel.  Co.,  130  N.  C. 
602,  41  S.  E.  796. 

Where  a  telegram  remained  in  the  hands  of  a  telegraph  company  for  four- 
teen hours  without  delivery,  and  there  was  no  evidence  of  an  attempt  to  de- 
liver such  telegram,  it  is  sufficient  to  show  reckless  disregard  of  the  rights  of 
the  plaintiff.    Young  v.  West.  Un.  Tel.  Oo.,  65  S.  C.  93,  43  S.  E.  448. 

The  failure  to  deliver  a  message  for  twenty-four  hourd  subsequent  to  ita 
transmission  is  prima  fade  negligence  which,  if  unexcused,  renders  the  com- 
pany liable.  West.  Un.  Tel.  Co.  v.  BoucKeU,  28  Tex.  Civ.  App.  23,  67  S.  W. 
159. 

A  delay  of  twenty-seven  hours  by  a  telegraph  company  in  transmitting  a 
message  to  a  place  twenty-two  miles  distant,  not  shown  by  it  to  be  due  to  an 
act  of  God,  the  fault  of  the  sender  or  other  matters  beyond  its  control,  is 
mireasonable,  and  the  jury  was  properly  instructed  that  upon  such  facts  the 
company  is  liable  for  damages.  West.  Un,  Tel.  Oo.  v.  Parsons,  24  Ky.  L&w 
Rep.  2008,  72  S.  W.  800. 

3«  Failure  to  forward  meMage^ — ^Where  a  message  is  received  for  trans- 
mission at  the  regular  rate  the  company  is  not  liable  for  a  failure  to  repeat 
or  forward  such  message  from  the  office  to  which  it  was  transmitted  to  another 
place,  where  the  sendee  then  was.  An  agreement  made  with  the  operator 
receiving  the  message  to  repeat  or  forward  it  if  the  sendee  could  not  be  found 
at  the  place  addressed  was  without  consideration  and  imposed  no  contractual 
obligation  upon  the  telegraph  company.  Ahhott  v.  West.  Un.  Tel.  Oo.,  86 
Minn.  44,  90  N.  W.  1. 

4.  DeliTery  of  mesaaces* 

a.  What  constitutes  delivery. — ^Where  the  messenger  of  a  telegraph  com- 
pany, in  telephoning  a  message  to  the  addressee  acted  as  the  latter^s  agent, 
the  company  was  not  liable,  though  the  message  was  not  telephoned  cor- 
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rectly.  A  telegraph  company  does  not,  by  merely  accepting  a  message  for 
transmission,  impliedly  agree  to  deliver  it  to  the  addressee  in  person,  but 
only  to  make  such  a  delivery  as  will  be  good  in  law.  A  delivery  of  a  tele- 
gram which  is  good  in  law  as  between  the  company  and  the  addressee  is  good 
as  between  the  company  and  the  sender.  Norman  v.  West  Vn»  Tek  Co^  31 
Wash.  677,  72  Pac.  474. 

5.  Delivery  at  hotel. — Where  the  addressee  of  a  telegram  directed  the  derk 
of  a  hotel  at  which  he  boarded  to  forward  messages  brought  there  for  him, 
he  thereby  constituted  the  clerk  his  agent  for  the  receipt  of  messages.  Where 
a  clerk  receives  a  message  to  such  addressee  for  the  purpose  of  forwarding  it, 
and  indorses  upon  it  the  address  to  which  it  was  to  be  forwarded,  and  de- 
livered it  to  the  messenger  boy  with  verbal  orders  to  forward  as  directed,  it  is 
a  sufficient  delivery  of  the  message  to  the  clerk  by  the  telegraph  company. 
West,  Un,  Tel.  Co.  v.  Barefoot  (Tex.  Sup.  Ct.),  76  S.  W.  914,  reVg  74  8.  W. 
660. 

In  the  absence  of  knowledge  by  an  agent  of  a  telegraph  company  that  a 
person  to  whom  a  message  was  directed  had  deputized  the  proprietor  of  a 
hotel  at  which  he  was  stopping  as  his  agent  for  the  purpose  of  receiving  tele- 
grams, it  is  not  negligent  for  the  telegraph  company  or  its  agent  to  fail  to 
deliver  such  a  message  to  the  proprietor  of  such  hotel.  West.  Un,  Tel,  Co. 
V,  Bedinger  (Tex.  Civ.  App.),  66  8,  W.  486. 

It  is  negligence  for  a  telegraph  company  to  deliver  a  message  at  the  hotel 
where  the  addressee  resides,  where  the  message  is  directed  to  him  in  care 
of  a  business  firm.  Barefoot  v.  West,  Un.  Tel.  Co.,  28  Tex.  Civ.  App.  467, 
67  8,  W.  912. 

0.  Message  sent  in  care  of  another  person. — ^The  sender  of  a  tel^ram  who 
sends  the  same  addressed  to  the  addressee  in  the  care  of  his  employer,  is 
himself  responsible  for  the  refusal  of  the  employer  to  receive  the  telegram, 
and  liability  therefor  cannot  be  imputed  to  the  telegraph  company.  Where  a 
person  to  whom  such  a  telegram  is  addressed  refuses  to  receive  the  same,  the 
telegraph  company  must  use  every  reasonable  effort  to  find  and  dliver  the 
message  to  the  addressee,  and  on  failure  to  do  so  to  ask  for  a  better  address. 
Einson  v.  Postal  Telegraph  Cable  Co.,  132  K.  C.  460,  43  S.  E.  946. 

d.  Reasonable  diligence  to  secure  delivery, — ^The  contract  of  a  telegraph 
company  to  deliver  a  message,  stipulating  for  a  special  charge  for  a  delivery 
outside  of  the  free  delivery  limits,  requires  the  company  to  use  ordinary  dili- 
gence in  making  the  delivery,  whether  inside  or  outside  of  the  limits  prescribed* 
Ordinary  diligence  does  not  consist  of  the  agent's  mailing  a  postal  card  to 
the  addressee  stating  that  he  had  a  message,  where  it  appeared  that  such 
addressee  lived  seven  miles  from  the  office,  but  that  one  of  his  neighbors,  well 
known  in  the  community,  offered  to  take  it  to  him  free  of  charge.  West» 
Un.  Tel.  Co.  v.  Swearingen  (Tex.  Civ.  App.),  65  8.  W.  1080. 

A  telegraph  company  should  use  such  care  and  diligence  in  transmitting 
and  delivering  telegrams  as  an  ordinarily  prudait  person  would  use  under 
similar  circumstances.  West,  Un,  Tel,  Co,  v.  Burns  (Tex.  Civ.  App.),  70 
S.  W.  784. 
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Reasonable  diligence  does  not  require  the  company  to  deliver  a  message 
to  the  addressee  at  a  certain  town  several  miles  from  the  place  where  the 
office  at  which  the  message  was  received  was  located.  West.  XJn,  Tel,  Co.  i;. 
Bwearingen,  95  Tex.  420,  67  S.  W.  767,  rev'g  65  S.  W.  108. 

On  the  question  of  whether  or  not  the  whereabouts  of  an  addressee  of  a 
telegram  could  be  ascertained  by  the  exercise  of  reasonable  diligence,  the 
testimony  of  persons  residing  within  the  limits  of  the  village  where  such 
addressee  resided  that  they  knew  her,  and  that  she  was  well  known  in  the 
village,  was  admissible ;  but  testimony  of  persons  residing  in  such  village  that 
they  did  not  know  her  is  not  admissible.  West,  XJn,  Tel.  Co,  v,  James,  (Tex. 
Civ.  App.),  73  S.  W.  79. 

Where,  on  receipt  of  a  telegraph  message  at  its  destination,  without  street 
address  or  number  of  the  addressee,  it  was  at  once  delivered  to  a  messenger 
who  spent  all  the  afternoon  of  the  day  in  searching  for  information  as  to 
the  addressee,  without  success,  whereupon  he  returned  the  message  to  the 
office,  and  a  service  message  was  sent  to  the  original  station  for  a  more 
specific  address,  and  on  receipt  of  another  telegram  the  message  was  de- 
livered, the  telegraph  company  was  not  guilty  of  gross  negligence  in  delivering 
the  message.  West.  Un,  Tel.  Co,  v.  Cross*  Admr.  (Ky.  Ct.  App.),  74  S.  W. 
1099. 

e,  Insuffloienoy  of  address. — ^The  plaintiff  failed  to  receive  a  telegram  sent 
to  him  in  a  town  where  he  was  working.  He  was  described  in  the  telegram  as 
"  traveling  picture  man."  The  messenger  carried  the  telegram  to  all  the 
hotels  in  the  town  and  to  a  boarding  house.  The  plaintiff  did  not  stop  in  a 
hotel  or  boarding  house,  but  camped  in  a  wagon  yard.  The  messenger  also 
went  to  a  picture  store  and  to  the  office  of  another  telegraph  company.  A 
stranger  was  pointed  out  to  him  as  a  picture  man  but  the  latter  disclaimed 
being  the  plaintiff.  The  plaintiff  had  been  in  a  drug  store  in  the  town  the 
morning  the  telegram  was  received,  where  he  was  introduced  to  several  per- 
sons. No  one  in  the  town  knew  him  before.  It  was  held  that  the  company 
was  not  guilty  of  negligence.  West,  Un,  Tel,  Co,  v.  Cow,  (Tex.  Civ.  App.), 
74  S.  W.  922. 

f.  Delivery  beyond  free  delivery  limits. — ^In  the  absence  of  evidence  that 
the  sender  of  a  telegram  had  knowledge  that  the  addressee  resided  beyond  the 
free  delivery  limits  of  the  office  to  which  the  telegram  was  sent,  and  it  not 
appearing  that  the  telegraph  company  demanded  of  her  the  payment  of  any 
extra  charge  for  delivery  beyond  such  limits,  the  failure  of  the  telegraph 
company  to  deliver  a  message  is  not  excused.  Bright  v.  West.  Un,  Tel.  Co,, 
132  N.  C.  317,  43  S.  E.  841. 

It  is  negligence  for  a  telegraph  company  upon  the  receipt  of  a  message 
directed  to  an  addressee  living  beyond  the  free  delivery  limits  not  to  wire  the 
sender  demanding  payment  of  extra  charges  for  such  service.  It  is  not 
sufficient  for  the  company  to  wire  the  sender  that  the  party  is  not  known, 
where  the  addressee's  address  was  known,  merely  because  he  resided  beyond 
the  free  delivery  limits,  and  extra  delivery  charges  were  not  paid  by  the 
sender.    Bryan  v.  West,  Un,  Tel.  Co.,  133  N.  C.  603,  45  8.  E.  938. 
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A  message  was  received  on  Sunday  morning  at  about  nine  o'clodic.  By  the 
rules  of  the  company  the  office  hours  on  that  day  closed  at  ten  o'clock.  The 
addressee  resided  beyond  the  free  delivery  limits.  It  was  the  custom  of  the 
company  to  deliver  messages  beyond  such  limits  without  first  demanding 
additional  cost  and  expense  for  the  delivery.  The  delivery  boy  went  into  the 
business  part  of  the  town  and  inquired  for  the  addressee,  but  failed  to  find 
him,  and  then  telephoned  to  his  residence.  The  message  was  not  in  fact  de- 
livered to  the  addressee  until  the  next  day.  It  was  held  that  the  telegraph 
company  was  negligent.  West,  Un,  Tel.  Co.  v.  Pierce.  (Tex.  Civ.  App.)«  70  £L 
W.  3fi0. 

A  telegraph  company  may  be  held  liable  for  failure  to  deliver  a  telegram, 
although  the  addressee  lives  beyond  the  free  delivery  limite,  where  it  appears 
that  the  company  undertook  to  transmit  and  deliver  the  message  without 
extra  compensation,  and  where  it  also  appeared  that  the  addressee  might 
have  been  found  within  such  free  delivery  limite  by  the  use  of  reasonable 
diligence,  although  his  place  of  residence  may  have  been  just  byond  such 
limite.     Weai.  Un.  Tel  Co.  v.  Davis,  (Tex.  Civ.  App.),  71  S.  W.  313. 

g.  Special  contract  for  delivery. — ^Where  a  telegraph  company  undertakes 
for  a  special  consideration  to  deliver  a  message  four  miles  from  the  office 
of  the  company,  it  is  bound  by  ite  undertaking  although  it  may  have  been 
required  to  pay  much  more  than  the  consideration  received  to  employ  a 
runner  to  make  the  special  delivery.  The  making  of  such  a  special  contract 
is  within  the  scope  of  authority  of  the  agent  of  a  telegraph  company.  West. 
Un.  Tel.  Co.  v.  Matthewe,  24  Ky.  Law  Rep.  3,  67  S.  W.  849. 

Where  the  sender  of  a  telegram  offered  to  pay  the  charges  both  for  trans- 
mission and  delivery,  but  the  agent  did  not  accept  the  money  for  delivery, 
because  he  did  not  knew  the  amount  to  be  charged  therefor,  it  is  proper  to 
instruct  the  jury  that  unless  the  message  was  accepted  under  an  agreement 
"  that  the  charges  of  delivery  should  be  collected  at  the  place  of  delivery," 
the  plaintiff  could  not  recover.  Roche  v.  West.  Un.  Tel.  Co.,  24  Ky.  Law 
Rep.  846,  70  S.  W.  39. 

A  message  informing  the  addressee  of  the  dangerous  illness  of  his  son,  sent 
under  a  special  contract  for  its  delivery  at  a  distence  of  several  miles  from 
the  company's  office,  must  be  delivered  by  the  company  in  the  exercise  of 
such  a  degree  of  diligence  as  is  commensurate  with  the  importance  of  the 
message;  the  failure  to  make  any  effort  to  deliver  the  message  is  not  excused 
by  the  fact  that  the  addressee  was  absent  from  his  home  a  good  part  of  the 
day.     West.  Un.  Tel.  Co.  v.  Hendricks,  29  Tex.  Civ.  App.  413,  68  S.  W.  720. 

Where  an  agent  with  authority  contracte  with  the  sender  of  a  telegram  to 
immediately  deliver  a  particularly  urgent  telegram,  receiving  an  additional 
fee  therefor,  the  company  cannot  be  heard  to  say  in  answer  to  an  action  for 
damages  caused  by  a  delay  in  the  delivery  of  such  message,  that  ite  business 
was  so  conducted  at  the  office  to  which  such  message  was  sent,  that  it  was 
impracticable  for  it  to  comply  with  its  contract.  West.  Un.  Tel.  Co.  v.  Cavin, 
30  Tex.  Civ.  App.  152,  70  S.  W.  229. 
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Where  a  special  contract  was  made  by  the  sender  of  a  telegram  for  its 
immediate  delivery,  and  after  the  close  of  the  office  hours  at  the  place  of 
delivery,  and  an  extra  compensation  was  paid  therefor,  the  company  was 
held  liable  for  its  failure  to  deliver  the  telegram  to  the  addressee,  who  re- 
sided within  a  few  blocks  of  the  company's  office,  notwithstanding  it  was 
received  outside  of  office  hours.  West.  Un.  Tel,  Co,  v.  Perry,  30  Tex.  Civ. 
App.  243,  70  S.  W.  439. 

5.  Delay  in  delivery  of  teleg^ram, 

a.  Contributory  negligence  of  sender  or  addressee, — ^Where  a  message  an- 
nouncing the  serious  illness  of  the  addressee's  sister  could  have  been  delivered 
within  fifteen  minutes  after  its  receipt,  but  was  not  delivered  for  three 
hours,  before  which  time  the  last  train  left  for  the  place  where  the  sister 
resided,  and  where  it  appears  that  the  addressee  was  physically  unable  to 
walk  to  where  his  sister  lived,  and  could  not  obtain  a  team  to  drive  there 
that  night,  a  charge  to  the  jury  that  there  was  no  evidence  of  contribu^ry 
negligence  on  the  part  of  the  plaintifT  was  proper.  Meadows  v.  West.  Un. 
Tel.  Co.,  132  N.  C.  40,  43  S.  E.  512. 

Where,  in  an  action  for  damages  for  failure  to  deliver  a  telegram,  the  de- 
fendant contended  that  the  plaintiff  was  guilty  of  contributory  negligence, 
in  not  making  further  efforts  to  communicate  with  the  addressee,  evidence 
that  the  defendant's  agent  stated  to  the  plaintiff  that  the  telegram  had  been 
delivered  was  admissible  to  rebut  the  defense  of  contributory  n^ligence. 
Where  the  sender  of  the  telegram  relies  upon  the  representation  made  by  an 
agent  of  the  company  that  the  message  had  been  delivered,  his  failure  to  make 
further  efforts  to  communicate  with  the  addressee  deos  not  constitute  con- 
tributory negligence  as  a  matter  of  law.  West.  Un.  Tel.  Co.  v.  Barefoot 
(Tex.  Civ.  App.),  74  S.  W.  560. 

The  question  as  to  the  negligence  of  the  person  to  whom  the  message  is 
addressed  in  making  due  effort  to  arrive  at  the  bedside  of  a  dying  relative, 
is  for  the  jury.  West.  Un.  Tel.  Co.  v,  Borshy,  29  Tex.  Civ.  App.  346,  69  S. 
W.  122. 

A  telegraph  company  is  not  authorized  to  depend  solely  on  the  address  of 
a  message  for  information  as  to  the  person  to  whom  it  is  to  be  delivered, 
where,  in  the  exercise  of  the  care  required  by  law,  it  could  acquire  more  defi- 
nite information.  The  sender  of  a  telegram  is  not  guilty  of  negligence  con- 
tributing to  the  non-delivery  of  the  telegram,  by  failing  to  furnish  a  definite 
address,  where  the  address  furnished  was  the  fullest  he  could  obtain  by  the 
exercise  of  reasonable  care.  West,  Un,  Tel.  Co.  v,  Bowen,  (Tex.  Civ.  App.), 
76  S.  W.  613. 

Where  delay  has  occurred  in  the  delivery  of  a  message  announcing  the  fatal 
sickness  of  a  person,  and  the  recipient  fails  to  arrive  at  the  bedside  of  the 
person  who  was  sick  prior  to  his  unconsciousness  or  death,  and  an  action  is 
brought  to  recover  for  the  mental  distress  occasioned  to  the  recipient  of  such 
message,  no  recovery  can  be  had  where  it  appears  that  the  recipient  of  the 
message  did  not  herself  use  due  diligence  in  attempting  to  reach  the  bedside 

VOL,  vni — 57 


898  American  Electbical  Cases.  [vol.  8 

Western  Union  Telegraph  Ck).  v.  Austin. 

of  the  person  who  was  sick.  West,  Un.  Tel.  Co.  v.  Uatthew»,  24  Ky.  Law 
Rep.  3,  67  S.  W.  849. 

b.  Recovery  far  menial  anguisK  (I.)  In  GbihcbaIh — ^In  Louisiana  a  re- 
covery may  be  had  against  a  tel^praph  company  for  failure  to  deliver  a 
message  to  a  mother  announcing  the  mortal  illness  and  approaching  death 
of  a  son,  bcused  upon  the  mental  anguish  occasioned  by  the  failure  to  deLiver 
such  message.  QraJiam  v.  West.  JJn.  Tel.  Co.,  109  La.  1069,  34  So.  91.  The 
court  in  this  case  said:  "Mental  pain  and  suffering  as  to  their  existence 
are  certainly  aa  actual,  dear  and  positive  as  are  intellectual  en- 
joyment and  gratification,  and  the  former  are  as  susceptible  of  being  as- 
eertained  and  gauged  as  are  the  latter.  If  a  contracting  party,  by  reason  of  a 
breach  of  contract,  can  be  made  legally  responsible  for  damages  on  his  part 
for  the  "mortification,"  or  the  loss  of  anticipated  pleasure  and  enjoyment 
which  his  default  has  occasioned  the  other  contracting  party,  or  if  a  man  who 
has  used  harrowing  and  insulting  language  to  another,  short  of  defamation, 
can  be  held  legally  to  respond  in  mon^  for  the  humiliation  which  he  has 
caused  the  latter  to  suffer,  no  good  reason  can  be  assigned  why  mental  pain 
and  suffering  could  not  and  should  not  furnish  equally,  the  basis  for  a  judg- 
ment for  damages.  The  existence  of  physical  pain  as  the  result  of  a  bodily 
wound  is  a  fact  which  every  one  knows  and  recognizes;  but  the  extent  of  the 
pain  no  one  but  the  sufferer  himself  can  appreciate.  The  existence  of  mental 
suffering  by  a  parent  for  the  loss  of  a  child  is  a  fact  so  universal  and  general 
that  it  also  may  be  fairly  assumed  and  recognized  as  existing  in  any  given 
case,  in  the  absence  of  facta  and  circumstances  tending  to  disprove  the  same. 
The  question  of  the  distress  and  sorrow  may  not  be  susceptible  of  direct  or 
exact  measurement,  but  enough  certainty  and  knowledge  of  the  situation  can 
be  established  through  the  introduction  of  testimony  to  furnish  the  basis 
for  a  verdict  or  a  judgment." 

Where  a  telegraph  company  negligently  failed  to  transmit  a  telegram  call- 
ing a  mother  to  a  daughter's  deathbed  until  after  the  only  train  had  left  on 
which  the  mother  could  have  reached  the  daughter  before  her  death,  the 
mental  anguish  of  the  mother  resulting  therefrom  was  proximately  caused 
by  the  negligence  of  the  company.  The  liability  of  the  company  is  not 
lessened  by  an  agre^nent  of  the  sender  that  such  telegram  might  be  sent  the 
next  morning,  where  such  agreement  was  induced  by  the  clerk's  statement 
that  it  was  impossible  to  send  such  message  that  evening.  West.  Un.  TeL  Co. 
V.  Seffel   (Tex.  Civ.  App.),  71  S.  W.  616. 

Where  a  telegram  is  sent  announcing  the  illness  of  the  addressee's  son, 
which  could  have  been  delivered  in  time  for  him  to  reach  his  son^s  bedside 
on  the  same  day  by  taking  a  train  soon  after  the  receipt  of  the  telegram  at 
the  office  of  the  company,  but  because  of  the  delay  in  the  delivery  of  the 
telegram  was  unable  to  take  a  train  so  as  to  arrive  there  before  the  next  day, 
the  addressee  of  the  telegram  is  entitled  to  damages  for  mental  anguish  oc- 
casioned by  the  delay  in  the  delivery  of  such  telegram.  We$t.  Un.  Tel.  Co. 
V.  Bolew  (Tex.  Civ.  App.),  74  S.  W.  799. 
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A  message  received  by  a  telegraph  company  in  the  evening,  under  a  con- 
tract for  prompt  delivery  to  the  addressee,  was  transmitted  the  lollowing 
morning,  but  not  delivered  until  five  o'clock  in  the  evening,  though  proper 
diligence  would  have  secured  prompt  delivery.  The  message  apprised  the 
plaintiff  of  the  serious  illness  of  her  mother,  and  the  delay  prevented  her 
from  reaching  her  mother's  bedside  before  her  death.  The  company  was  held 
guilty  of  negligence  which  was  the  proximate  cause  of  the  plaintiff's  mental 
anguish,  for  which  a  recovery  of  damages  could  be  had.  West,  Un.  Tel.  Co, 
V.  ShatOy  (Tex.  Civ.  App.),  77  S.  W.  433. 

Where  the  plaintiff,  in  response  to  a  telegram  announcing  his  brother's 
death,  delivered  to  the  telegraph  company  a  message  asking  what  disposition 
should  be  made  of  the  body,  and  the  message  was  not  sent,  the  plaintiff  could 
not  recover  for  mental  anguish,  as  the  company  was  not  liable  for  a  failure  to 
send  a  message  intended  to  relieve  mental  anguish  then  existing  in  the  mind 
of  the  sender.     Sparkman  v.  West,  Un,  Tel  Co,,  130  N.  C.  447,  41  S.  B.  881. 

A  statute  providing  that  the  telegraph  company  shall  be  liable  in  damages 
to  the  parties  by  an  imreasonable  delay  in  the  delivery  of  a  message  author- 
izes an  action  in  behalf  of  the  sender  of  a  message  for  mental  anguish  suffered 
by  failure  to  deliver  promptly  a  message  from  without  the  State  to  a  place 
within  the  State.  The  liability  of  the  company  under  such  a  statute  is  based 
upon  the  breach  of  a  public  duty  and  not  of  a  private  contract.  Qra^  tf.  West. 
Un,  Tel,  Co.,  108  Tenn.  39,  64  S.  W.  1063,  construing  Shannon's  Code,  sees. 
1837,  1838. 

Where  the  evidence  shows  that  the  agent  of  a  telegraph  company  to  whom 
a  message  was  given  for  transmission  was  informed  that  the  purpose  of  the 
message  was  to  have  the  person  to  whom  it  was  addressed  prepare  a  grave 
for  the  body  of  his  deceased  child,  and  to  have  his  relatives  meet  him,  recovery 
could  be  had  for  the  mental  distress  suffered  by  the  sender  of  the  message 
because  of  a  failure  to  deliver  such  message,  and  the  consequent  necessity  of 
the  plaintiff's  waiting  with  his  child's  body  in  the  freight  warehouse  until 
proper  arrangements  could  be  made  for  the  interment.  A  verdict  of  $750 
was  held  not  excessive  under  such  circumstances.  West,  Un,  Tel.  Co,  v. 
Oriffm,  27  Tex.  Civ.  App.  306,  66  S.  W.  661. 

Exemplary  damages  are  recoverable  against  a  telegraph  company  by  the 
sender  of  a  death  message,  if,  through  the  gross  negligence  of  the  agents  of 
the  company,  such  telegram  is  not  delivered.  West.  Un.  Tel.  Co.,  v.  Lcnoson, 
66  Kau.  660,  72  Pac.  283. 

There  can  be  no  recovery  for  mental  suffering  resulting  from  the  failure 
of  a  telegraph  company  to  deliver  a  message  transmitting  money  to  the 
addressee.  The  court,  in  considering  this  question,  said :  "  This  court  is 
conunitted  to  the  doctrine  that  a  telegraph  company  is  answerable  in  dam- 
ages for  mental  suffering  caused  by  its  failure  to  deliver  a  social  message, 
by  reason  of  which  the  sender  or  person  addressed  is  prevented  from  attend- 
ing at  the  bedside,  at  the  death,  or  at  the  funeral,  of  a  near  relative.  We 
have  not  applied  the  doctrine,  however,  further  than  to  the  class  of  cases 
referred  to,  and  then  the  liability  has  been  restricted  to  those  of  the  first 
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degree  of  relationBhip."  Other  cases  cited  holding  that  the  rule  as  to  dam- 
ages for  mental  anguish  occasioned  by  a  failure  to  deliyer  or  a  delay  in  the 
delivery  of  a  telegram  does  not  apply  to  mental  suffering  caused  by  the  ne^- 
ligenee  in  the  delivery  of  a  tel^^am  transmitting  money  are:  DeVoegler  o. 
West,  Un.  Tel.  Co.,  10  Tex.  Civ.  App.  229,  30  S.  W.  1107;  RickeHg  v.  JVest, 
Un.  Tel  Co.,  10  Tex.  Civ.  App.  226,  30  S.  W.  1105. 

The  sender  of  a  telegram  cannot  recover  for  mental  anguish  caused  by  failure 
to  deliver  a  telegram  inquiring  as  to  the  physical  condition  of  his  child  "who 
had  been  sick,  but  was  convalescent.  West.  Vn,  Tel,  Co.  v.  O'Callaghan, 
(Tex.  Civ.  App.),  74  S.  W.  798. 

There  can  be  no  recovery  for  mental  anguish  caused  by  the  failure  of  a 
telegraph  company  to  deliver  a  telegram  sent  to  a  clergyman  requesting  him 
to  attend  a  funeral,  although  it  appeared  that  such  clergyman  was  a  friend 
of  the  family,  which  was  known  to  the  telegraph  company,  and  through  the 
negligence  of  the  company  it  was  necessary  to  secure  another  clergyman. 
West.  Un.  Tel.  Co.  v.  Arnold,  96  Tex.  493,  73  S.  W.  1043. 

In  an  action  to  recover  for  mental  anguish  occasioned  by  a  delay  in  the 
delivery  of  a  telegram,  whereby  the  plaintiff  failed  to  reach  the  bedside  of 
his  mother  before  her  death,  evidence  that  before  the  mother  died  she  made 
inquiries  and  requests  with  reference  to  the  plaintiff,  and  kept  calling  for 
him,  was  inadmissible.  West.  Un.  Tel.  Co.  v.  Waller,  96  Tex.  689,  74  S.  W. 
761. 

(II.)  Deobee  of  Bjelationship. — In  cases  where  the  damages  are  claimed 
for  mental  pain  suffered  by  the  sender  of  the  message  on  account  of  the 
absence  of  the  addressee  resulting  from  the  negligence  of  the  telegraph  com- 
pany, a  dose  and  affectionate  relation  must  exist  between  the  sender,  the 
addressee,  and  the  person  concerning  whom  the  message  is  sent.  The  doctrine 
of  recoverable  damages  on  account  of  mental  pain  and  suffering  should  not 
be  extended  to  cases  wherein  there  does  not  exist  that  close  degree  of  relation- 
ship, such  as  parent  and  child,  husband  and  wife,  brother  and  sister,  from 
which  natural  love  and  affection  is  presumed.  So  where  a  message  is  delayed 
in  delivery  announcing  to  the  addressee,  who  is  a  brother-in-law  of  the  sender, 
that  the  sender's  daughter  is  dying,  the  sender  cannot  recover  for  mental 
anguish  occasioned  by  the  absence  of  his  brother-in-law  from  the  bedside  of 
his  child  caused  by  such  delay.  West.  Un.  Tel.  Co.  v.  Ayera.  (Ala.),  31 
So.  78. 

The  degree  of  relationship  between  a  wife  and  her  husband's  uncle,  where 
it  appears  that  the  uncle  had  stood  in  the  place  of  a  parent  to  both  the 
husband  and  wife,  is  not  so  remote  as  to  preclude  the  recovery  of  damages 
for  mental  anguish,  caused  by  the  failure  of  a  telegraph  company  to  deliver 
to  the  uncle  a  telegram  sent  by  her  announcing  her  husband's  death.  Bright 
V,  West.  Un.  Tel.  Co.,  132  N.  C.  317,  43  S.  E.  841. 

A  telegram  as  follows:  "  Will  Phillips'  wife  at  point  of  death,"  and  signed 
*'Will  Phillips,"  was  held  sufficient  to  charge  the  telegraph  company  with 
notice  of  its  importance  and  the  necessity  for  immediate  delivery,  though  it 
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did  not  indicate  the  relationship  between  the  parties.     Me<idotDS  v.  West,  Tin, 
Tel.  Co,,  132  N.  C.  40,  43  S.  E.  612. 

(III.)  Sufficiency  of  Pleading. — ^A  declaration  alleged  that  had  a  mes- 
sage directed  to  the  plaintiff,  anouncing  the  fatal  sickness  of  a  sister,  been 
transmitted  and  delivered  in  a  reasonable  time,  the  plaintiff  would  have  had 
ample  time  to  have  reached  his  sister's  home,  and  attended  her  funeral  services ; 
that  he  never  knew  of  the  dying  condition  of  his  sister  until  the  evening  of 
the  second  day  after  the  delivery  of  the  telegram  for  transmission,  when  he 
learned  that  she  was  dead  and  buried,  and  that  by  the  willful  negligence  and 
failure  of  the  defendant's  servants  to  transmit  and  deliver  such  message,  the 
plaintiff  was  subject  to  great  mental  pain  and  anguish,  in  consequence  of  his 
being  deprived  of  the  privilege  of  attending  the  burial  and  funeral  of  his 
dead  sister,  sufficiently  states  a  cause  of  action.  Hartzog  v.  West,  Un.  Tet, 
Co.    (Miss.),  34  So.  361. 

(IV.)  South  Cabolina  Statute;  Intentional  Wrong, — The  South  Caro- 
lina act  of  1901  (page  748),  provides  that  telegraph  companies  shall  be  liable 
in  damages  for  mental  anguish  or  suffering  even  in  the  absence  of  bodily 
injury  for  negligence  in  receiving,  transmitting,  or  delivering  messages,  and 
further  provides  that  nothing  in  the  act  shall  abridge  existing  rights  or 
remedies,  but  shall  be  in  addition  thereto.  Under  such  statute  a  telegraph 
company  may  be  made  liable  for  physical  injuries  directly  and  proximately 
caused  by  its  negligence,  and  damages  may  be  recovered  from  it  for  intentional 
wrongs  in  failing  to  transmit  or  deliver  messages.  These  rights  exist  inde- 
pendent of  the  statute  and  are  not  affected  thereby.  Marsh  v.  West.  Un.  Tel, 
Co.  (S.  C),  43  S.  E.  953.  Where  a  messenger  boy  intentionally  fails  to  de- 
liver a  telegram  the  addressee  is  entitled  to  punitive  damages.  Butler  v. 
West.  Un.  Tel.  Co.,  66  S.  C.  610,  44  S.  E.  91. 

Such  statute  is  not  in  violation  of  the  14th  amendment  of  the  United 
States  Constitution  as  class  legislation;  nor  is  such  act  violative  of  article  1, 
section  6  of  the  State  Constitution,  in  that  it  deprives  telegraph  companies 
of  the  full  protection  of  the  law.  Simmons  v.  West.  Un.  Tel.  Co.,  63  S.  C. 
425,  41  S.  E.  621. 

(V.)  Negligence  of  Telegraph  Company  as  Proximate  Cause. — A  mes- 
sage announcing  to  the  addressee  the  death  of  his  mother  was  delayed  in  de- 
livery so  that  at  the  time  of  its  delivery  the  only  train  which  he  could  have 
taken  to  reach  his  mother's  residence  and  attend  the  funeral  was  scheduled  to 
leave  at  once.  He  telephoned  to  the  railroad  station,  and  being  erroneously 
informed  that  the  train  was  on  time,  made  no  effort  to  take  it.  It  appeared, 
however,  that  the  train  was  late  and  that  if  he  had  been  correctly  informed, 
he  could  easily  have  taken  it.  In  an  action  brought  against  the  telegraph 
company  for  negligence  in  delating  a  delivery  of  the  message  it  was  held 
that  the  jury  should  have  been  instructed  that  if  the  plaintiff  was  misin- 
formed as  to  the  time  when  the  train  left,  that  the  defendant's  negligence, 
if  any,  was  not  the  proximate  cause  of  the  plaintiff's  injury,  and  no  damage 
could  be  assessed   for   mental   anguish   caused  by   the   plaintiff's   failure   to 


902  American  Electrical  Cases.  [vox*.  8 


Western  Union  Telegraph  Co.  v.  Austin. 


attend  his  mother's  funeral.     Higdcn  v.  West.  Un,  TH.  Co.^  132  N.  C-   726, 
44  S.  E.  658. 

A  message  announcing  to  the  sendee  the  injury  of  his  wife  in  a  storm  axid 
stating  that  his  wife  was  hurt,  but  not  dangerously  hurt,  which  was  intended 
to  relieve  him  of  his  anxiety  upon  learning  of  the  storm  and  loss  of    life 
occasioned  by  the  storm,  was  delayed  in  its  delivery  by  the  negligence  of  tBe 
defendant  telegraph  company.    It  appeared  that  the  plaintiff  had  no  knotrl- 
edge  of  the  nature  of  the  storm  until  many  hours  after  the  delivery  of   tbe 
message.     If  the  message  had  been  promptly  delivered  he  could  have  reached 
the  bedside  of  his  wife  fourteen  hours  prior  to  the  time  when  he  did.    It  ^wvua 
held  that  the  negligence  of  the  telegraph  company  was  not  the  proximate 
cause  of  the  plaintiff's  mental  anguish  from  the  time  the  message  was  received 
by  him  until  he  reached  the  bedside  of  his  wife,  and  that  there  could  not, 
therefore,  be  a  recovery  against  the  company.     Oaddis  v.  West.  Un.  Tel.  Co, 
(Tex.  Civ.  App.),  77  S.  W.  37. 

A  telegram  was  received  by  the  plaintiff  announcing  the  dahgerous  illness 
of   her   brother.     Subsequently   another   message   was   sent   announcing   her 
brother's  death,  and  that  he  had  died  of  a  contagious  disease,  and  directing 
her  not  to  come.    Owing  to  a  delay  in  the  delivery  of  the  second  message  she, 
with  her  young  baby,  proceeded  by  train  to  her  brother's  home.    When  she 
had  reached  her  destination  she  was  informed  of  the  nature  of  her  brother's 
disease  and  was  compelled  to  wait  outside  in  the  cold  and  rain  for  a  carriage 
to  take  her  and  her  baby  to  the  station.     She  sought  to  recover  damages  for 
the  mental  anguish  due  to  the  worry  over  the  exposure  of  her  child.    The 
court  held  that  the  damages  caused  by  her  waiting  and  the  consequent  ex- 
posure, and  the  fear  of  the  effect  upon  the  health  of  her  child,  were  too  re- 
mote.   West,  Un.  Tel.  Co.  v,  Murray,  29  Tex.  Civ.  App.  207,  68  S.  W.  649. 

(VI.)  WnxruL  Disbboabd  of  Dutt. — Where*  a  telegram  announcing  the 
death  of  the  addressee's  husband  was  not  delivered,  and  an  action  was  brought 
to  recover  for  mental  anguish  occasioned  by  the  company's  negligence,  evidence 
showing  that  the  addressee's  sons  called  at  the  telegraph  office  on  the  day  it 
was  sent,  and  on  the  succeeding  day,  and  were  informed  that  there  was  no 
telegram,  and  that  no  attempt  was  made  to  find  the  addressee  after  it  was 
discovered  that  she  lived  six  or  seven  miles  in  the  country,  is  sufficient  to 
sustain  a  finding  that  the  company  had  willfully  disregarded  the  rights  of 
the  addressee,  and  warranted  exemplary  damages.  West.  Un.  Tel.  Co.  v.  Wat- 
son   (Miss.),  33  So.  76. 

Where,  owing  to  the  negligence  of  a  telegraph  company,  a  telegram  sent 
by  the  father  of  a  four  year  old  boy  to  the  grandmother  of  the  child  was  not 
delivered,  and  she  failed  to  reach  the  sender's  home  before  the  child's  death, 
the  parties  were  so  related  that,  in  an  action  by  the  sender  damages  for  men- 
tal anguish  might  be  recovered.  West.  Un.  Tel.  Co.  v.  Crocker^  136  Ala.  492, 
S3  So.  46. 

(VII.)  What  Law  €k)VEBNB. —  Where  a  message  was  sent  from  Arkansas 
to  a  person  sojourning  in  Texas,  and  such  person  suffered  mental  anguish 
because  of  the  failure  to  deliver  such  message,  he  can  recover  damages  there- 
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for  in  Texas,  although  mental  anguish  is  not  recogni^d  as  an  element  of 
damages  in  Arkansas.  West.  XJn,  Tel.  Co.  v.  Blake,  29  Tex.  Ciy.  App.  224,  68 
S.  W.  626. 

The  law  of  Texas  governs  the  case  where  the  message  was  tendered  in  In- 
dian Territory  for  transmission  to  Texas.  West.  Un,  Tel.  Co.  v.  Cooper,  29 
Tex.  Civ.  App.  591,  69  S.  W.  427 ;West.  Un.  Tel.  Co.  v.  Waller,  96  Tex.  689, 
74  S.  W.  761. 

A  telegraph  company  in  Texas  is  liable  for  damages  for  mental  suffering 
resulting  from  its  negligence  in  failing  to  deliver  promptly  a  message  sent 
from  there  to  a  non-resident  plaintiff,  although  the  jurisdiction  in  which  the 
plaintiff  resides  does  not  authorize  recovery  in  such  cases.  West.  Un.  Tel.  Co. 
V.  Anderson   (Tex.  Civ.  App.),  78  S.  W.  34. 

(VIII.)  Excessive  Damages. — A  verdict  of  $1,500  is  excessive  where  by 
delay  in  the  delivery  of  the  message  the  plaintiff  was  prevented  from  being 
with  her  father  during  the  last  hours  of  his  life,  during  all  of  which  period  ha 
was  unconsciQUs,  and  the  message  arrived  in  time  to  allow  her  to  be  present  at 
the  funeral;  such  verdict  should  be  reduced  to  $500.  West.  Un.  Tel.  Co.- 
iK  Bouchell,  28  Tex.  Civ.  App.  2S,  67  S.  W.  159. 

c.  Recovery  for  mental  <mguish  not  aUowed. — An  action  cannot  be  main- 
tained at  common  law  to  recover  for  UBreaaoaable  delay  in  the  delivery  of  a 
death  telegram  where  the  only  damages  alleged  or  proved  was  mental  suf- 
fering not  accompanied  by  any  pecuniary  loss  or  physical  injury.  West.  Un. 
Tel.  Co.  V.  Bklar,  126  Fed.  295  (Circuit  Court  of  Appeals,  Sixth  Circuit).  The 
court  in  its  opinion  emphatically  declares  against  the  doctrine  as  laid  down 
in  the  cases  decided  under  the  statutes  in  Texas  and  Tennessee^  and  holds 
that  there  can  be  no  recovery  of  damages  for  mental  anguish  oocaaicmed  by 
the  negligence  of  a  telegraph  company  in  the  transmission  or  delivery  of 
telegrams.    We  quote  the  following  from  the  opinion  in  this  case: 

"  The  very  great  weight  of  opinion  is  against  the  view  of  this  questicA 
entertained  by  the  Tennessee  court,  and  we  feel  ourselves  constrained  to 
hold  that  damages  for  mental  suffering  or  injury  to  the  feelings  are  not  re- 
coverable in  either  an  independent  action  nor  as  additional  damages  when 
the  plaintiff  has  averred  and  shown  some  pecuniary  damages.  Damages  for 
mental  pain,  grief,  disappointment,  etc.,  are  recoverable  at  common  law 
only  when  the  inseparable  accompaniment  and  result  of  some  bodily  pain. 
The  question  has  been  so  frequently  discussed  in  so  many  courts  that  we  do 
not  feel  justified  in  repeating  the  reasoning  upon  which  this  conclusion  rests. 
Whenever  the  question  has  been  decided  in  any  Federal  court,  the  doctrine 
of  the  Texas  and  Tennessee  cases  has  been  repudiated  as  not  sustained  by  the 
principles  of  the  common  law.  Chase  v.  W.  U.  Tel.  Co.  (C.  C),  44  Fed.  554, 
10  L.  R.  A.  464;  OroAOson  v.  W.  U.  Tel.  Co.  (C.  C),  47  Fed.  544;  WiUxM  v. 
R.  d  D.  Rd.  Co.,  62  Fed.  264;  3  C.  C.  A.  73,  17  L.  R.  A.  804;  Tyler  v.  W.  U. 
Tel.  Co.  ( C.  C. ) ,  54  Fed.  634 ;  Kester  v.  W.  U.  Tel.  Co.  ( C.  C. )  ,65  Fed.  603 ; 
W.  U.  Tel.  Co.  V.  Wood,  57  Fed.  471,  6  C.  C.  A.  432,  21  L.  R.  A.  706;  Qdhan 
V.  W.  U.  Tel.  Co.  (C.  C),  69  Fed.  433;  Chicago,  etc.,  Ry.  Co.  v.  Cwalfield, 
63  Fed.  396,  11  C.  C.  A.  552.     In  addition  to  these  cases  from  the  Federal 
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courts  we  cite  but  a  few  of  the  leading  decisions  from  English  and  State 
Supreme  Courts.  W.  U.  Tek  Co.  v.  Roberts,  68  Miss.  748,  9  South.  823,  13 
L.  R.  A.  850,  24  Am.  St.  Rep.  300;  Chapman  v.  W.  U,  Tel.  Co.,  88  Ga.  763, 
16  S.  E.  901,  17  L.  R.  A.  430,  30  Am.  St.  Rep.  183;  Morton  v.  W.  U.  Tei.  Co., 
53  Ohio  St.  431,  41  N.  £.  689,  32  L.  R.  A.  735,  53  Am.  St.  Rep.  648;  W.  U. 
Tel.  Co.  V.  Ferguson,  157  Ind.  64,  60  N.  E.  674,  1080,  54  L.  R.  A.  846;  ConneU 
V.  W.  U.  Tel.  Co.,  116  Mo.  34,  22  S.  W.  345,  20  L.  R.  A-  172,  38  Am.  St.  Rep. 
575;  Mitchell  v.  Rochester,  etc.,  Co.,  151  N.  Y.  107,  45  N.  E.  364,  34  L.  R.  A. 
781,  56  Am.  St.  Rep.  604;  West  v.  W.  U.  Tel.  Co.,  39  Kan.  93,  17  Pac  807,  7 
Am.  St.  Rep.  530;  Lynch  v.  Knight,  9  House  of  Lords  Cases,  577;  Railway 
Com'rs  V.  Coultas,  L.  R.,  13  App.  Cases,  222." 

Under  the  Virginia  statute  it  has  also  been  held  in  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Virginia,  in  the  case  of  Aleaander 
V.  West.  Un.  Tel.  Co.,  126  Fed.  445,  that  an  action  cannot  be  maintained 
against  a  telegraph  company  for  the  recovery  of  damages  consisting  of  men- 
tal anguish  alone,  caused  by  delay  in  delivering  a  death  message,  either  under 
the  Virginia  statute  (Acts,  1899-1900,  p.  724),  providing  for  the  recovery 
of  damages  for  dday  in  the  delivery  of  a  telegraph  message,  or  independent 
of  such  act.    See,  also,  ConneUy  v.  West.  Un.  TeL  Co.,  100  Va.  51,  40  S.  E.  618 

Damages  for  mental  anguish  occasioned  by  a  defendant  telegraph  company's 
delay  in  delivering  a  message  cannot  be  recovered  in  an  action  in  tort  unless 
there  are  other  damages  resulting  from  the  negligence.  West,  Un.  Tel.  Co. 
V.  Brodker    (Ala.),  35  So.  468. 

In  Indiana  the  rule  is  declared  that  where,  through  delay  in  delivering  a 
tel^pram,  the  addressee  was  deprived  of  the  opportunity  of  attending  the 
funeral  of  a  near  relative,  and  suffered  neither  pecuniary  nor  bodily  injury, 
he  could  not  recover  for  the  mental  anguish  occasioned  by  the  telegraph 
company's  negligence.  West.  Un.  Tel.  Co.  v.  Adams,  28  Ind.  App.  420,  63 
N.  E.  125,  citing  West.  Un.  Tel.  Co.  i>.  Ferguson,  157  Ind.  64,  60  N.  £.  675. 

d.  Message  to  physician  requiring  services. — ^A  telegram  delivered  to  a 
telegraph  company  for  transmission  to  a  physician  in  the  following  language: 
"  Come  to  L.  C.  Church's  at  once,"  is  sufficient  to  charge  the  company  with 
knowledge  that  the  telegram  was  urgent,  and  required  reasonable  promptness 
in  its  delivery,  where  it  appeared  that  the  professional  character  of  the 
addressee  was  well  known  to  the  agents  of  the  company  at  both  the  sending 
and  receiving  offices.  Damages  may  be  recovered  against  the  telegraph 
company  for  failure  to  deliver  such  a  message  for  the  increased  physical 
and  mental  suffering  of  the  patient  caused  by  the  non-attendance  of  the 
physician.    West.  Un.  Tel.  Co.  v.  Church  (Neb.),  90  N.  W.  878. 

A  father  can  recover  damages  for  increased  mental  anguish  incurred  from 
witnessing  the  suffering  of  his  sick  child,  when  such  increased  suffering  was 
occasioned  by  the  negligent  failure  of  the  telegraph  company  to  promptly 
deliver  a  message  addressed  by  the  parent  to  a  physician  directing  him  to 
come  to  the  sick  child  at  once.  West,  Un.  Tel.  Co.  v.  Cavii%  30  Tex.  Civ. 
App.  162,  70  S.  W.  229. 
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0.  tfon-delivery  of  social  messages, —  Neither  suhstantial  nor  piinitiye  dam- 
ages will  be  allowed  for  the  non-delivery  of  social  telegrams.  West.  Un.  Tek 
Co,  V.  Cross'  Adm'r    (Ky.  Ct.  App.),  76  S.  W.  162. 

f.  Commercial  messages,  (I.)  Genebal  Ritlb. — ^A  telegraph  company  re- 
oeiying  for  transmission  over  its  lines  a  message  agrees  to  transmit  and  de- 
liver the  same  to  the  sendee  with  reasonable  promptness,  and  is  liable  for 
such  proximate  damages  as  may  occur  from  its  failure  to  do  so.  It  is  not, 
however,  liable  for  damages  that  are  not  traceable  to  and  resultant  from  an 
unreasonable  delay  in  the  transmission  and  delivery  of  such  message,  and 
which  would  have  resulted  had  no  such  delay  occurred.  West.  Un.  Tel,  Co, 
V.  Simpson,  64  Kan.  300,  67  Pac.  830. 

(II.)  Liability  tor  Damages. — ^A  statute  providing  that  a  telegraph  com- 
pany shall  be  liable  for  all  damages  occasioned  by  the  negligence  of  their 
operators  in  receiving,  copying  and  transmitting  or  delivering  messages,  does 
not  render  telegraph  companies  liable  for  damages  other  than  the  proximate 
result  of  its  negligence.  So  where  an  acceptance  of  an  offer  for  the  sale  of 
tobacco  was  wired  on  condition  that  the  soidee  pay  for  sampling  and  asking 
an  answer;  and  where  the  sendee  answered  by  refusing  to  pay  for  sampling, 
and  the  latter  message  was  not  promptly  delivered,  by  reason  of  which  no 
contract  was  made  and  the  tobacco  was  sold  to  others,  it  was  held  that 
since  the  telegram  which  was  delayed  constituted  a  purported  termina- 
tion of  the  negotiations  then  pending,  the  plaintiff's  loss  by  reason  of  a 
contract  which  he  might  subsequently  have  made  was  not  the  proximate 
result  of  the  delay  and  could  not  be  recovered.  Fisher  v.  West,  Un,  Tel,  Co,, 
(Wis.),  96  N.  W.  646. 

The  plaintiff  and  another  had  negotiated  by  correspondence  for  the  purchase 
of  a  number  of  head  of  cattle.  The  plaintiff  offered  a  certain  price  for  the 
cattle.  Subsequently  the  offer  was  accepted  by  telegram.  The  contents  of 
the  telegram  indicated  that  time  was  an  essential  element  in  the  contract. 
The  defendant  telegraph  company  neglected  to  transmit  and  deliver  the  tele- 
gram because  of  which  the  cattle  were  sold  to  another  person  and  the  plaint- 
iff sought  to  recover  for  damages  occasioned  to  him  by  his  failure  thereby 
to  consummate  the  sale.  It  was  held  that  the  defendant  tel^praph  company 
was  liable.     West.  Un.  Tel.  Co.  v.  Snoto    (Tex.  Civ.  App.),  72  S.  W.  260. 

Where  the  negligent  delay  of  a  telegraph  company  in  the  delivery  of  a 
message  delivered  to  it  for  transmission  by  the  plaintiff,  results  in  the  loss 
to  the  plaintiff  of  a  sale  of  a  quantity  of  com  at  a  price  above  the  market 
value  of  the  corn  at  the  time  and  place  it  would  have  been  delivered,  had 
such  sale  been  made,  the  measure  of  damages  is  the  difference  in  value  be- 
tween the  price  the  plaintiff  would  have  received  for  the  com  had  the  sale 
been  made,  and  the  market  value  of  the  corn  at  such  time  and  place  of  de- 
livery, unaffected  by  the  price  at  which  the  plaintiff  may  have  disposed  of 
the  com  after  that  time.  West.  Un.  Tel.  Co.  v.  If  ye  d  Schneider  Qrain  Co., 
(Neb.),  97  N.  W.  306. 

Where  a  telegraph  company  accepts  a  message  relating  to  the  sale  of  a 
valuable  horse,  for  which  an  offer  has  been  made,  and  fails  to  deliver  a  written 
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copy  of  the  mesflage  to  the  peraon  for  whom  it  was  intended,  although  hia 
residence  is  within  the  delivery  cirde  of  the  defendant,  Imt  on  the  contrary 
sends  the  message  by  telephone  to  the  wife  of  a  rival  horse  dealer,  who  leaves 
it  exposed  in  the  public  office  of  a  hotel  where  horse  dealers  oongregate,  and 
it  is  alleged  that  from  the  publicity  thus  given  the  sale  is  defeated,  with  loss 
to  the  sender,  the  question  of  negligence  and  consequoit  injury  are  for  the 
jury.  Bame9  v.  West.  V%.  Tel.  Co.,  120  Fed.  550  (Circuit  Court,  Georgia 
Southern  District). 

An  a^^reement  was  made  between  the  plaintiff  and  a  distiller  whereby  the 
distiller  was  to  receive  money  from  the  plaintiff  to  purchase  stamps  to  he 
affixed  to  packages  containing  certain  spirits.  It  was  agreed  that  the  dis- 
tiller should  return  the  money  when  the  liquor  waa  sold.  The  plaintiff,  in 
pursuance  of  such  an  agreement,  gave  his  check  for  the  amount  to  a  third 
person  for  him  to  purchase  the  stamps.  Before  such  person  arrived  at  his 
destination  the  plaintiff  telegraphed  the  president  of  the  bank  on  which  the 
check  was  drawn  to  tell  the  third  person  not  to  purchase  the  stamps 
as  facts  had  transpired  which  rendered  the  spirits  liable  to  seizure;  but  the 
telegram  did  not  reach  the  third  person  in  time  to  prevent  purchase  of  the 
stamps*  It  was  held  that  there  was  a  completed  loan  and  not  merely  an 
agreement  therefor  between  the  plaintiff  and  the  distiller,  and  that,  there- 
fore, the  telegraph  company  was  not  liable  for  negligence  in  failing  to 
deliver  the  message.  Salmons  v,  Weti.  Vn,  Tel.  Co,,  133  N.  C.  541,  45  S. 
E.  896. 

The  plaintiff  delivered  to  the  defendant  telegraph  oompany  a  message  in 
the  following  language: 

"  Rush.  Ogden,  Utah,  September  24,  1900. 

R.  S.  Brocks,  Green  River,  Wyo. 

Searcy  arrives  Green  River  3  a.  m.;  did  not  get  anything  Idaho. 

B.  B.  Brooks." 
On  the  day  before  the  following  message  was  also  sent: 
**  R.  S.  Brooks,  Green  River,  Wyo. 

Searcy  there  Monday  noon  or  Tuesday  morning  sure.    Get  letters.    H. 
Engenoen  wants  buy.    Meet  you.    Price  11. 

B.  B.  Brooks." 

Neither  of  these  messages  were  transmitted,  because  of  which  the  addressee 
failed  to  meet  the  person  mentioned  therein  to  whom  a  large  number  of  horses 
were  to  be  sold  at  an  agreed  price.  In  an  action  for  damages  caused  by  the 
failure  to  transmit  such  messages  it  was  held  that  the  messages  were  suf- 
ficient to  put  the  telegraph  company  on  inquiry  as  to  their  importance,  and 
hence  authorized  a  recovery.  The  measure  of  damages  was  the  difference 
between  the  amount  which  he  would  have  received  for  the  property  if  the 
messages  had  been  delivered,  and  the  amount  which  he  did  receive  on  dis- 
posing of  such  property  after  using  due  diligence  to  obtain  the  highest  price 
which  could  be  had  under  the  circumstances;  it  is  not  sufficient  to  base  the 
damages  upon  the  difference  between  the  price  which  would  have  been  re- 
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ceived  and  the  price  which  was  actually  received,  unless  it  is  shown  by  evi- 
dence that  the  price  at  which  the  property  was  sold  was  the  highest  price 
that  could  have  been  received  under  the  circumstances  by  the  use  of  reasonable 
diligence.  The  stipulation  printed  on  the  back  of  a  blank  used  by  a  tele- 
gra|jh  company  in  receiving  a  message,  that  the  company  should  be  liable  only 
for  a  certain  sum  as  damages  caused  by  a  failure  to  deliver  an  unrepeated 
message,  could  not  limit  the  company's  liability  for  damages  caused  by  its 
negligent  failure  to  transmit  the  message.  Brooks  v.  West,  Un.  Tel,  Co,, 
(Utah),  72  Pac.  499. 

A  telegraphic  message  purporting  on  its  face  a  proposal  to  sell  lumber  is 
sufficient  of  itself  to  charge  the  tel^raph  company  with  notice  of  its  im- 
portance so  as  to  call  for  prompt  transmission  and  delivery.  In  answer  to  a 
telegram  to  a  lumber  company  asking  whether  it  could  furnish  certain  lumber 
and  at  what  price,  a  reply  telegram  that  it  could  furnish  it  at  a  certain  price 
was  delivered  to  a  telegraph  company  for  transmission,  but  was  either  never 
sent,  or  never  delivered.  In  an  action  for  damages  by  the  lumber  company 
against  the  telegraph  company,  the  measure  of  damages  is  not  the  difference 
between  the  cost  of  the  lumber  delivered  at  the  point  of  delivery  and  the 
fixed  price,  but  the  difference  between  such  price  and  the  market  value  of  the 
lumber  at  the  time  when  delivery  would  have  been  made  if  the  contract  had 
been  consummated.  Beatty  Lumber  Co,  v.  West,  Un.  Tel,  Co.,  62  W.  Va.  410, 
44  S.  E.  309. 

(III.)  Damages  too  Remote  and  Uncebtaot. — ^Where,  by  the  delay  in  the 
delivery  of  a  telegram,  the  addresse  failed  of  an  opportunity  to  bid  for  a 
railroad  contract,  which  he  might  have  made  or  might  not  have  made,  and 
the  profits  on  which  contract,  if  made,  would  have  been  subject  to  several 
contingencies,  no  recovery  of  damages  can  be  had  because  they  do  not  arise 
necessarily  from  the  delay  in  the  delivery  of  the  telegram,  and  because  they 
are  uncertain  and  too  remote.  Johnson  v.  West,  Un.  Tel.  Co.,  79  Miss.  68, 
29  So.  787. 

Recovery  cannot  be  had  of  damages  accruing  for  failure  to  deliver  a  mes* 
sage  requesting  the  addressee  to  come  to  a  certain  place  and  make  a  bid  for 
the  construction  of  a  number  of  houses,  since  there  was  nothing  to  indicate 
that  the  parties  could  have  come  to  terms  and  the  amount  of  the  damagea 
was  entirely  contingent  upon  the  acceptance  of  the  plaintiff's  bid.  Harmon 
V,  West.  Un,  Tel,  Co,,  66  8.  C.  490,  43  S.  E.  969. 

(IV.)  Damages  Occasioned  bt  Loss  of  Position. — ^Where  a  telegraph 
company  was  negligent  in  transmitting  and  delivering  a  telegram  and  the 
sender  of  such  telegram  thereby  failed  to  secure  a  position  as  a  teacher,  it 
was  held  that  the  company  was  liable  for  damages  occasioned  by  the  loss 
of  the  position;  it  was,  however,  too  remote  to  allow  as  an  element  in  the 
determination  of  damages  the  worry  caused  to  the  sender  by  the  loss  of  such 
position.     West,  Un,  Tel.  Co.  v,  Partlow   (Tex.  Cfiv.  App.),  71  S.  W.  684. 

(V.)  Message  in  Respect  to  Illegal  Transaction. — Where,  in  an  action 
for  failure  to  deliver  a  telegram  as  sent,  directing  the  purchase  of  cotton, 
the  company  defends  on  the  ground  that  the  dispatch  related  to  an  illegal 
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dealing  in  futures,  the  burden  is  on  the  defendant  to  show  that  the  cotton 
could  not  and  would  not  have  been  delivered.    West,  Un.  Tel.  Co.  v.  Hilly 
(Tex.  Civ.  App.),  65  S.  W.  1123. 

g.  Notice  by  telegrwnt  of  aanoiion  of  the  court  of  a  writ  or  certiorari. — 
Where  the  attorney  at  law  for  the  plaintiflf  in  certiorari  proceedings  con- 
tracts with  a  telegraph  company  lor  the  sending  of  a  message  giving  notice  of 
the  sanction  of  the  writ,  and  of  the  time  and  place  of  hearing,  directed  to  the 
defendant,  and  the  company  fails  to  deliver  such  message  within  the  time 
agreed  upon,  and  in  consequence  the  certiorari  is  dismissed  for  want  of  such 
notice,  and  where  the  attorney,  after  having  paid  his  client  the  amount  in- 
volved in  the  certiorari  proceeding,  sues  the  company  for  the  non-delivery 
of  the  message,  such  attorney  occupies  the  position  of  the  plaintiff,  and  it  is 
incumbent  upon  him  to  show  that  he  would  have  succeeded  in  the  certiorari 
proceeding  and  was  damaged  by  its  dismissal.  Where  the  evidence  failed 
to  show  that  the  attorney  could  have  so  succeeded  but  that  he  paid  his  client 
under  what  he  thought  was  a  moral  obligation,  the  finding  of  the  jury 
in  his  favor  was  contrary  to  law  and  should  be  set  aside.  West.  Un.  Tel.  Co. 
17.  Bwiley,  115  Ga.  725,  42  S.  E.  89. 

6.  Error  in  tranamlaaloa, 

a.  As  to  sooicU  message. — ^A  message  was  delivered  to  a  telegraph  company 
directed  to  the  plaintiff,  requesting  him  to  come  home  as  "  Ira  "  was  sick, 
but  in  transmission  the  name  was  changed  to  **  Car."  On  receipt  of  the 
message  the  plaintiff  requested  the  receiving  operator  to  wire  the  office  re- 
ceiving the  telegram  and  ask  if  the  message  was  corrct,  and  was  shortly 
afterwards  informed  that  such  office  said  the  message  was  correct.  The 
plaintiff  had  a  child  named  Ira  and  a  nephew  named  Carl  living  next  door, 
and  thinking  that  it  was  the  nephew  who  was  sick,  the  plaintiff  did  not 
return  home  until  after  receiving  a  message  the  next  day  that  his  child  was 
dead.  It  was  held  that  the  defendant  was  liable  for  its  negligence,  and  that 
the  plaintiff  was  not  precluded  from  recovery  because  of  his  contributory 
negligence.    Efird  v.  West.  Un.  Tel.  Co.,  132  N.  C.  267,  43  S.  E.  825. 

h.  In  transmission  of  commercial  message. — ^A  telegraph  company  which 
receives  a  message  for  transmission  agrees  to  transmit  it  accurately  and  is 
answerable  for  any  damage  produced  by  its  delay  or  mistake,  if  the  loss  was 
one  which  was  either  expressly  contracted  against,  or  was  within  the  expec- 
tation of  the  sender  and  the  telegraph  company,  as  likely  to  result  if  delay  or 
mistake  occurred.  (Citing  Aheles  v.  Telegraph  Co.,  37  Mo.  App.  664; 
Milson  V.  Telegraph  Co.,  72  Mo.  App.  111).  The  doctrine  is  that  the  tele- 
gram, which  on  its  face  relates  to  a  business  transaction,  apprises  the  tele- 
graph company  of  the  importance  of  conveying  it  accurately,  and  that  dam- 
age is  likely  to  ensue  from  a  failure  to  do  so.  (Citing  Lee  v.  Telegraph  Co,, 
51  Md.  App.  375;  Bierhaus  v.  Telegraph  Co.,  8  Ind.  App.  246,  34  N.  E.  581; 
Parks  V.  Telegraph  Co.,  13  Cal.  422,  73  Am.  Dec.  589.)  But  conceding  such 
propositions  of  law,  it  is  notwithstanding  true  that  no  person  can  be  mulcted 
in  more  than  nominal  damages  for  a  breach  of  contract  unless  the  breach 
caused  substantial  damage.    These  principles  were  applied  in  the  case  of 
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Strahon^Hutton-Evans  Commission  Co,  v,  W.  U.  Tel.  Co.  (Mo.  App.),  74 
S.  W.  876.  In  this  case  the  facts  were  as  follows:  A  certain  person  had 
executed  a  deed  of  trust  in  the  nature  of  a  chattel  mortgage  on  his  cattle 
to  the  plaintiff,  which  prohibited  him  from  making  any  sales  of  such  cattle 
except  through  the  plaintiff;  such  person  was  permitted,  however,  to  sell 
certain  cattle  to  other  persons  and  account  for  the  proceeds;  on  a  subsequent 
shipment  having  been  made  by  such  person  to  others,  the  plaintiff  telegraphed 
him  to  ship  no  more  cattle  covered  by  their  mortgage  except  to  them,  and 
directed  him  to  instruct  the  consignees  of  the  cattle  last  shipped  to  pay  **  net 
proceeds"  to  the  plaintiff.  As  delivered  the  message  substituted  the  word 
''no"  for  the  word  ''net"  so  that  the  sense  of  the  dispatch  was  that  the 
New  Orleans  firm  should  pay  "no  proceeds"  on  the  cattle  instead  of  "net 
proceeds"  to  the  plaintiff.  As  a  result  of  such  mistake  it  was  alleged  the 
plaintiff  suffered  loss  through  the  addressee's  taking  and  appropriating  to 
his  own  use  the  proceeds  of  the  sale  of  the  cattle.  It  was  held  that  the  tele- 
gram as  transmitted  and  delivered  to  the  addressee  did  not  warrant  him  in 
believing  that  the  sender  intended  that  he  should  appropriate  such  proceeds 
to  his  own  use,  and  that  therefore  the  error  was  not  the  proximate  cause  of 
the  plaintiff's  loss. 

Where  one  requests  another  to  make  an  offer  for  the  sale  of  an  article  and 
the  offer  is  made  by  telegraph  and  the  telegram  as  delivered  to  the  addressee 
is  materially  different  from  the  telegram  delivered  for  transmission,  the 
sender  is  bound  by  the  terms  of  the  proposal  as  contained  in  the  telegram 
delivered  to  the  addressee,  and  may  recover  from  the  telegraph  company  any 
damages  which  he  has  sustained  in  fulfilling  a  contract  resulting  from  an 
acceptance  of  such  proposal.  Western  Union  Tel.  Co.  v.  FUnt,  River  Lumber 
Co.,  114  Ga.  676,  40  S.  E.  816. 

The  sender  of  a  telegraphic  message  delivered  to  the  telegraph  company  a 
message  agreeing  to  furnish  oranges  at  $2.60  a  box;  the  message  as  trans- 
mitted read,  $1.60  a  box;  the  sendee  of  the  message,  with  full  knowledge  of 
the  fact  that  the  message  must  have  been  erroneously  transmitted,  accepted 
the  offer  at  the  price  stated;  the  sender  of  the  telegram,  disregarding  the 
apparent  error,  saw  fit  to  treat  the  price  stated  in  the  telegram  as  correct, 
and  shipped  the  oranges  at  such  price  and  sued  the  telegraph  company  for 
the  difference  between  such  price  and  the  price  stated  in  the  telegram  as 
delivered  by  him  to  the  telegraph  company.  It  was  held  that  the  telegraph 
company  was  not  liable  since,  from  the  facts,  it  appeared  that  the  contract 
itself  was  not  valid.  Oermain  Fruit  Co.  v.  Western  Union  Tel  Co.,  137  Cal. 
698,  70  Pac.  668. 

An  allegation  that  the  defendant  telegraph  company  had  received  a  second 
message,  and  with  knowledge  of  the  facts,  agreed  to  transmit  it  for  the 
purpose  of  revoking  or  modifying  an  earlier  message  received  by  it  for  im- 
mediate transmission,  and  had  willfully,  carelessly  and  negligently  neglected 
to  send  the  first  message  at  once,  and  delivered  the  last  message  first,  whereby 
the  first  revoked  the  last,  in  violation  of  the  defendant's  undertaking,  sufl- 
ciently  alleges  negligence  on  the  part  of  the  defendant.     Where  the  object 
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of  the  second  message  is  explained  to  the  telegraph  company  receiving  it  for 
transmission,  and  the  company  contracts  that  such  message  shall  be  so  traqs- 
mitted  and  delivered  as  to  accomplish  the  desired  result,  the  sender  is  not> 
by  his  failure  to  ipake  the  messages  show  on  their  face  which  is  later,  guilty 
of  such  negligence  as  to  bar  recovery  for  damages  sustained  by  the  de- 
fendant's neglect.    Hooker  t?.  Western  Union  Tel.  Co,  (Fla.),  34  So.  901. 

c.  Cipher  meesagee, —  A  telegraph  company  receiving  a  message  which  is 
partly  in  cipher,  having  knowledge  that  similar  messages  received  at  other 
times  were  usually  "  rush  "  messages,  the  company  was  sufficiently  apprised 
of  the  importance  of  the  message,  notwithstanding  the  fact  that  it  was  partly 
in  cipher,  and  was  responsible  for  the  actual  damages  caused  by  the  failure 
to  promptly  transmit  the  message.  Western  Un.  Tel,  Co.  v.  Birge  Forhn 
Co.,  29  Tex.  Civ.  App.  626,  69  S.  W.  181. 

Where  an  error  is  made  in  the  transmission  of  a  message  from  the  State 
of  Massachusetts  to  a  place  in  the  State  of  Mississippi  the  statutes  of  the 
State  of  Massachusetts  control  as  to  the  liability  of  the  company  for  dam- 
ages arising  from  such  error.  Under  the  Massachusetts  statute  it  has  been 
held  that  a  regulation  requiring  the  payment  of  an  additional  rate  to  insure 
accuracy  in  transmission  is  reasonable.  Where  a  message  in  cipher  was  trans- 
mitted and  no  additional  rate  was  paid  to  insure  accuracy,  the  rule  con- 
trolling such  cases  in  Massachusetts  will  be  applied  in  an  action  brought  in 
Mississippi  to  secure  damages  for  the  erroneous  transmission  of  such  mes- 
sage.   Shaw  V.  Postal  Telegraph-Cable  Co.,  70  Miss.  670,  31  So.  222. 

d.  Message  from  Mcithoui  the  State. — The  plaintiff,  engaged  in  business 
within  the  State,  received  a  telegram  from  his  agent  without  the  State,  sub- 
mitting an  offer  for  cotton^  which  was  negligently  transmitted  so  that  the 
offer  as  received  was  greater  than  that  as  sent.  The  plaintiff  accepted  the 
offer  and  shipped  the  cotton.  It  was  held  that  the  telegraph  company  was 
liable  for  the  damages  in  the  same  manner  and  to  the  same  extent  as  though 
the  tort  were  committed  within  the  State.  Postal  Telegraph-Cable  Co.  v.  WelU 
(Miss.),  36  So.  190. 

7.  Liability  for  forged  or  f randnloAt  mesMi<ea. — A  telegraph  com- 
pany is  liable  to  a  bank  for  the  loss  occasioned  by  payment  of  money  without 
negligence  on  a  message  purporting  to  have  been  sent  by  another  bank,  but 
which  was  in  fact  concocted  and  forged  by  an  operator  employed  by  the  tele- 
graph company  whose  duty  it  was  to  send  messages,  and  who  sent  such 
message  in  the  usual  manner  over  the  company's  lines,  and  through  its  regular 
agents.  In  such  case  the  act  of  the  operator  in  sending  the  false  message, 
although  criminal,  and  unauthorized  by  the  company,  was  within  the 
apparent  scope  of  his  employment,  and  if  the  message  had  been  genuine 
would  have  been  within  his  actual  authority,  and  it  was  only  by  reason  of 
such  authority  that  he  was  enabled  to  consummate  the  fraud.  His  act  was 
also  a  violation  of  the  duty  which  the  company  owed  to  the  public  and  third 
persons  to  transmit  only  genuine  messages.  Pacific  Postal  Tel.  Co.  v.  Bank 
of  Palo  Alto,  109  Fed.  369    (Circuit  Court  of  Appeal,  Ninth  Circuit). 
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An  operator  in  the  employ  of  a  telegraph  company  informed  a  person  as  to 
the  **  call "  of  another  place  and  also  informed  him  as  to  the  signature  whioh 
he  used  to  messages  transmitted  by  him.  Such  person,  when  thus  informed, 
fraudulently  tapped  the  wires  of  the  telegraph  company  and  messages  were 
thus  sent  by  him  to  a  oonfederate  in  the  other  plaoe  and  through  such  mes- 
sages a  bank  in  the  latter  place  cashed  a  draft,  and  was  thus  defrauded  of 
the  amount  thereof.  In  an  action  brought  by  the  bank  against  the  telegraph 
company  it  was  held  that  the  evidence  was  sufficient  to  justify  a  finding  that 
the  telegraph  company  was  guilty  of  negligence,  and  was  therefore  liable  to 
the  bank  for  the  amount  of  the  draft.  Western  Union  Tel  Co.  v.  Uvalde  Na4. 
Bank    (Tex.  Civ.  App.),  72  S.  W.  232;  aflTd.  77  S.  W.  603. 

Where  the  agent  of  a  telegraph  company  willfully  sent  a  false  and  forged 
dispatch  to  an  unmarried  man  purporting  to  be  signed  by  an  unmarried 
woman  with  whom  he  had  a  casual  acquaintance,  requesting  him  to  }neet 
her  at  a  certain  town,  and  afterwards  exhibited  the  telegram,  and  boasted 
of  having  sent  it,  the  act  was  within  the  scope  of  the  agent's  employment, 
so  that  the  telegraph  company  was  liable  for  damages  arising  from  the 
mental  suffering  caused  by  injury  to  the  woman's  reputation.  Magouirk  v. 
Western  Union  Tel.  Co.,  79  Miss.  632,  31  So.  206. 

8.  Contract  betireen  ae&der  and  telegraph  oompanj. — ^The  addressee 
of  a  telegraph  message  is  boimd  by  the  reasonable  terms  of  the  contract  made 
between  the  company  and  the  sender  of  the  message.  Where  a  message  is 
delivered  to  a  company  for  transmission  on  the  blank  form  of  another  com- 
pany, the  blank  containing  printed  instructions  that  the  message  shall  be 
sent  subject  to  the  terms  and  conditions  printed  on  the  back  thereof,  the 
reasonable  conditions  therein  set  out  are  binding,  notwithstanding  they  are 
in  the  form  of  a  contract  with  a  company  other  than  the  one  to  which  the 
message  is  delivered..  The  delivery  and  acceptance  of  such  a  message  is, 
in  effect,  an  adoption  by  the  parties  of  the  blank  contract  made  in  the  name 
of  the  other  company.  Weetem  Union  T^l.  Co.  v.  Waaelhaum,  113  Ga.  1017, 
39  S.  E.  443. 

O.  Ofiloe  hours  on  Sunday^ — ^Where  it  appeared  that  the  office  hours 
of  a  telegraph  office  on  Sunday  were  from  eight  to  ten  in  the  morning  and 
four  to  six  in  the  afternoon,  and  a  message  was  received  to  be  delivered  to  the 
person  to  whom  it  was  directed  residing  less  than  half  a  mile  from  the  office, 
during  the  closed  hours  of  the  office,  the  failure  of  the  agent  to  deliver  the 
message  until  twenty  minutes  after  the  hour  of  opening,  was  not  negligence 
for  which  the  addressee  of  the  message  could  recover,  although  if  the  message 
had  been  immediately  delivered  after  the  opening  of  the  office  he  would  have 
been  enabled  to  take  a  train  as  directed  by  the  message.  Weatem  Union  Tel. 
Co.  V.  MoConnico,  27  Tex.  Civ.  App.  610,  66  S.  W.  692. 

10.  ReaeonableneMi  of  mle  not  to  deliver  nieasasea  at  night. —  A 
telegraph  company  has  the  right  to  establish  reasonable  hour  during  which  its 
office  shall  be  kept  open  for  the  transmission  and  delivery  of  messages.  Where 
it  is  shown  that  a  place  where  the  office  of  a  telegraph  company  is  located 
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is  not  large  enough  to  justify  the  employment  of  a  special  messenger,  to 
deliver  telegrams  received  after  seven  in  the  evening,  a  rule  not  to  deliver 
messages  so  received  until  the  next  morning  is  not  nnreasimable.  Davia  v. 
Western  Union  Tel.  Co.,  Kj.  Lak  Bep.,  66  S.  W.  17. 

11.  Notioe  of  olaloi  for  dawgeaK — ^The  requirement  in  a  contract  for 
the  transmission  and  delivery  of  a  telegraphic  message  that  ninety  daya' 
notioe  of  a  claim  for  damages  caused  by  the  negligence  of  the  company  shall 
be  filed  with  the  company,  does  not  preclude  the  recovery  of  damages  where 
the  action  therefor  is  brought  within  ninety  days  after  the  cause  of  action 
accrued.    Phillipt  v.  Western  Union  Tel  Co.,  96  Tez.  638,  69  8.  W.  63. 


P^RT IX 
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Cassadt  v.  Old  Colony  Stbxst  Railway  Co. 

Mas9aohu9ettB ;  Supreme  Judicial  Court. 

1.  BinunKo  our  of  a  fuse;  negligence. — ^A  fuse  as  used  in  the  machinery 

connected  with  an  electric  car  is  a  safety  device  to  prevent  injury  to 
the  electric  mechanism  arising  from  variation  in  the  electric  current. 
The  fuse  is  expected  to  burn  out  when,  for  any  cause,  the  electric  cur- 
rent exceeds  the  carrying  capacity  of  the  mechanism.  When,  therefore, 
a  fuse  bums  out  it  is  not  prima  facie  evidence  of  negligence. 

2.  Location  of  fuse-box. — ^While  the  mere  burning  out  of  a  fuse  properly 

located  and  in  proper  condition  does  not  import  negligence,  yet  if  the 
fuse  be  so  located  as,  by  its  burning  out,  to  injure  a  passenger,  such 
a  location  may  be  inconsistent  with  the  degree  of  care  which  a  common 
carrier  owes  to  its  passengers,  and,  therefore,  upon  this  question  the 
plaintiff  had  a  ri^t  to  go  to  the  jury. 

3.  DooTBiNs  of  res  ipsa  loquiteb. — ^Where  the  evidence  warrants  a  conclu- 

sion that  the  intensity  and  duration  of  the  flame  caused  by  the  explosion 
was  greatly  in  excess  of  what  would  have  been  the  result  if  the  fuse  had 
been  in  proper  condition,  and  that  its  imperfect  condition  might  have 
been  discovered  by  the  use  of  reasonable  care,  the  defendant  is  not  en- 
titled to  a  ruling  to  the  effect  that  the  doctrine  of  res  ipsa  loquitur  does 
not  apply.  It  was  proper  to  instruct  the  jury  that  the  matter  was 
before  them  to  decide  how  far  negligence  could  be  inferred  from  the  acci- 
dent itself. 

4.  Pbbsuicftion  as  to  cause. — ^If  the  cause  of  the  accident  does  not  clearly 

appear  from  the  evidence,  or  if  there  is  a  dispute  as  to  what  it  is,  the 
plaintiff  may  argue  upon  the  whole  evidence,  and  the  jury  may  rely  upon 
presumptions,  imless  they  are  satisfied  that  the  cause  has  been  shown 
to  be  inconsist«it  with  it. 

Exceptions  by  defendaBt  from  judgment  for  plaintiff.    Decided 
September  3, 1903 ;  reported  1  St  Ey.  331,  68  N.  E.  10. 

Geo.  R.  Swasey  and  Thos.  H.  Bvitimer,  for  plaintiff. 

Henry  F,  Hvrlburt  and  Damon  E.  Hall,  for  defendant 

Opinion  by  Hammond,  J. : 

The  first  ground  of  defense  is  that  there  w^e  no  evidence  of  neg- 
ligence of  the  defendant.     It  is  conceded  that  the  fuse  burned  out, 
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but  the  defendant  contends  that  the  burning  out  of  a  fuse  is  not 
negligence  per  se,  nor  does  it  import  negligence.  The  box  contain- 
ing the  fuse  was  fastened  to  the  sill  of  the  open  car,  at  a  plaoe 
directly  underneath  the  portion  of  the  seat  upon  which  Mrs.  Cas- 
sadj  was  sitting.  A  fuse  consists  of  a  piece  of  metallic  alloy,  simi- 
lar in  nature  to  soft  solder,  one  or  more  inches  in  length,  connected 
at  each  end  with  a  small  circular  piece  of  copper.  These  pieces  of 
copper  are  called  the  "terminals,"  and  they  are  so  cut  that  they  can 
easily  be  slipped  under  the  thumb  screws  and  clamped  in  place. 
The  fuse  and  thumb-screws  are  held  in  what  is  called  the  "fuse- 
box."  A  wire  leading  from  one  thiunb  screw  up  through  the  roof 
of  the  car  to  the  trolley  wire  conducts  the  electricity  from  the  trol- 
ley wire  to  the  box.  From  the  other  thumb  screw  there  is  a  wire 
leading  to  the  motors.  When  the  two  screws  are  connected  by  the 
fuse  there  is  a  direct  path  for  the  electricity  from  the  trolley  wire  to 
the  motors.  The  purpose  in  using  the  fuse  is  to  protect  the  wiring 
and  the  motors  from  an  excessive  current  of  electricity.  It  is  con- 
structed to  withstand  something  less  than  the  maximum  current 
which  the  wires  and  motors  are  capable  of  carrying.  When  the 
current  of  electricity  exceeds  the  maximum  strength  of  the  fuse,  the 
metallic  alloy  melts  with  more  or  less  of  a  report  and  flame,  and,  the 
electrical  path  between  the  trolley  wire  and  motors  being  thereby 
broken,  the  wire  and  motor  are  saved  from  possible  harm.  As  the 
safety-valve  in  a  locomotive  engine  allows  the  escape  of  steam  when 
the  pressure  is  too  strong  for  safety  or  for  the  ordinary  operation  of 
the  engine,  so  in  electric  cars  the  fuse  is  used  to  prevent  the  electri- 
cal mechanism  from  injury  which  might  otherwise  arise  from  the 
variations  in  the  electrical  current,  which  are  practically  unavoid- 
able in  the  operation  of  the  trolley  cars. 

A  fuse  of  the  character  above  described  is  in  general  use  upon 
cars  run  by  electrical  power.  It  is  a  safety  device,  and  the  evidence 
in  this  case  shows  that,  in  view  of  the  rapid  action  of  electricity, 
the  practical  difficulty  of  controlling  it  at  all  times,  the  inability 
of  the  motorman  to  ascertain  the  amount  of  power  upon  the  wires 
or  on  the  motors,  the  variable  weight  of  the  load  to  be  carried,  the 
reasonably  necessary  conditions  of  the  traffic  as  to  weight  of  ma- 
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chinery  and  cost  of  transportation,  it  is  a  proper  device.  It  is  in- 
tended to  prevent  harm  to  the  machinery  which  otherwise  might 
result  from  the  practically  unavoidable  fluctuations  of  the  power. 
The  fuse  is  expected  to  bum  out  when,  for  any  cause,  the  electrical 
current  exceeds  its  carrying  capacity ;  and  the  evidence  of  the  ex- 
perts in  this  case  shows  that  in  the  ordinary  operation  of  cars  prop- 
erly wired  and  equipped  such  an  event  is  liable  often  to  happen 
without  negligence  upon  the  part  of  any  one.  When,  therefore,  a 
fuse  bums  out,  it  cannot  be  said  that  the  connection  between  the 
occurrence  and  negligence  is  such  as,  in  the  absence  of  other  evi- 
dence, to  justify  the  conclusion  that  the  result  was  due  to  negli- 
gence. As  well  might  it  be  said  that  the  escape  of  steam  from  the 
safety-valve  of  a  locomotive  engine  momentarily  stopping  at  a  sta- 
tion is  evidence  of  negligence.  The  ordinary  burning  out  of  a  fuse, 
therefore,  is  not  prima  facie  evidence  of  negligence ;  and,  if  there 
had  been  nothing  else  in  this  case,  the  defendant  would  have  been 
entitled  to  a  verdict 

But  the  jury  may  properly  have  found  that  there  was  something 
else  in  this  case.  The  expert  evidence  on  both  sides  showed  that 
the  report,  flash,  and  vapor-like  puff  attendant  upon  the  burning 
out  of  a  fuse  like  this  when  in  proper  condition  are  instantaneous 
and  harmless,  and  no  physical  injury,  either  by  burning  or  by  an 
electrical  shock,  could  be  expected  to  result  therefrom.  The  evi- 
dence for  the  plaintiff  tended,  however,  to  show  something  more 
than  a  mere  instantaneous,  harmless  flash.  Upon  this  Mrs.  Cassidy 
testified  as  follows :  ^^I  was  sitting  on  the  car,  and  all  at  once  a  large 
flame  of  fire,  or  a  blaze,  came  all  over  me,  and  I  sprang  off  my  seat, 
and  started  to  go  out  of  the  car  on  the  other  side  of  the  car,  and  a 
lady  prevented  me,  and  pushed  me  back,  and  that's  the  last  I  re- 
member until  about  three  weeks  afterward,  when  I  foimd  myself 
in  bed.**  Her  daughter,  who  was  seated  a  few  seats  in  the  rear  of 
the  one  upon  which  her  mother  sat,  testified  that  she  '^saw  a  flash  of 
fire  come  into  the  car  right  over  her  mother,  on  the  left-hand  side ; 
and  she  sprang  away  from  it.  .  .  .  The  flame  seemed  to  come  up 
and  over  her — ^to  come  from  under  the  seat  The  duration  of  the 
flame  was  a  few  seconds."    She  could  not  tell  how  long  it  lasted,  but 
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it  was  long  enough  for  her  ^^to  see  it  plainly  come  in  the  car  and 
flash  right  over'*  her  mother.    "The  flame  only  partly  enveloped" 
the  person  of  her  mother.    "I  should  say  it  came  over  half  of  her 
face  and  body."    Again,  she  says,  "As  the  car  started  np  the  hill, 
there  was  this  flash  and  flame."  "I  saw  this  flash  and  flame  come  up 
around  or  near  my  mother."    Henry  O.  Kideout,  a  witness  called 
by  the  plaintiff,  testified  that  at  the  time  of  the  accident  he  was 
driving  a  two-seated  carryaU,  and  that  he  "saw  a  flame  and  smoke 
come  out  of  the  car  ahead."    He  continued :  "It  might  have  been  a 
flame  of  three  or  four  seconds  duration.    It  came  up  over  the  side 
of  the  car.    Seemed  to  come  from  underneath,  I  don't  know  where. 
I  was  too  far  away  to  tell.    ...    I  was  probably  a  hundred  yards 
behind  the  car  at  the  time.    I  was  on  the  same  side  of  the  car  that 
the  flame  was.     ...     I  noticed  the  flame  more  than  I  did  the 
smoke.    I  can't  say  from  where  I  was,  whether  the  flame  went  in- 
side or  within  the  car."    Henry  A.  Hideout,  another  witness  called 
by  the  plaintiff,  testified  that  he  was  the  father  of  the  preceding 
witness,  and  at  the  time  of  the  accident  was  driving  in  a  team  ahead 
of  his  son ;  and  continued :  "I  saw  a  flash  of  li^t.    .    .    .    The  car 
was  ahead  of  me.    I  was  driving  toward  it,  and  was  about  the  length 
of  this  room  from  it.     I  simply  saw  a  flash  of  li^t,  and  then  I 
had  to  attend  to  my  horse.    ...     It  was  quite  a  flash  of  li^t 
come  out  near  the  front  end  of  the  car,  I  thought.    My  horse  saw  it, 
and,  of  course,  shied,  and  I  had  to  pay  more  attention  to  the  horse." 
"I  don't  recollect  seeing  any  smoke."    As  to  the  witnesses  called  by 
the  defendant,  one  Thompson  testified  that  he  was  sitting  directly 
opposite  the  female  plaintiff ;  and  continued :  "As  the  car  was  go- 
ing, the  fuse  blew  out.    .    .    .    There  was  a  kind  of  a  puff,  and 
there  was  some  smoke  kind  of  come  into  the  car.    Looked  to  me  like 
smoke.     Everybody  jumped.     I  jumped.     There  was  this  smoke, 
and,  I  suppose,  flame,  together ;  but  I  didn't  notice  much  flame." 
On  cross-examination  he  said :  "My  clothing  was  not  burned,  and  I 
never  told  anybody  that  it  was.     It  might  have  been  scorched.     I 
smelled  the  scorch  of  it."    One  Hunt,  who  was  seated  by  the  side 
of  the  preceding  witness,  did  not  notice  any  smoke,  vapor,  or  flame. 
The  conductor  of  the  car  testified  that  at  the  time  he  was  standing 
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on  the  mnning-board  on  the  right-hand  side  of  the  car,  at  about  the 
fifth  seat  from  the  front,  collecting  fares ;  heard  a  slight  noise ;  did 
not  turn  around  instantly,  but  soon  turned,  and  saw  no  flame,  but 
only  "a  slight  vapor."  One  McPhee  testified  that  he  was  about 
400  or  500  feet  behind  the  car  at  the  time  the  fuse  burned  out. 
The  first  thing  which  attracted  his  attention  was  the  stopping  of  the 
car,  and  he  saw  no  flash  or  flame.  So  much  as  to  the  testimony  of 
the  witnesses  as  to  what  they  saw  at  the  time. 

There  was  evidence  also  tending  to  show  that  the  flame  existed 
long  enough  to  bum.  The  jury  may  have  believed  that  holes  were 
made  by  the  flame  in  the  veil  worn  by  Mrs.  Cassady  at  the  time  of 
the  accident.  The  daughter  testifled  that  she  went  to  her  mother 
while  in  the  car  immediately  after  the  accident,  and  that  she  then 
noticed  that  little  red  blotches  were  breaking  out  all  over  her 
mother's  face ;  that,  while  bathing  her  mother's  face  a  few  hours 
afterward  at  home,  she  noticed  a  ^'fine  red  mark  about 
an  inch  or  an  inch  and  a  half  long,"  near  her  mother's 
left  eye,  and  that  her  eyebrows  appeared  as  if  they  had 
been  "scorched  or  burned  oflF,"  and  that  there  was  a 
very  slight  appearance  of  scorching  of  hair  elsewhere  near  the 
face.  Margaret  Pierce,  called  by  the  plaintiff,  testified  to  the  ex- 
istence of  "red  marks  or  spots"  on  the  left  side  of  the  eye,  and  just 
above  the  eye,  and  to  the  scorched  appearance  of  the  eyebrows  and 
hair.  The  evidence  as  to  these  spots  and  marks  was  confirmed  by 
several  other  witnesses.  The  plaintiff  contended  that  these  holes 
in  the  veil,  these  spots  and  marks  upon  the  face,  and  this  scorching 
of  the  eyebrows  and  hair  were  caused  by  the  flame.  It  is  true  that 
the  expert  testimony  for  the  defense  tended  to  show  that  there 
could  have  been  no  sudi  flame,  and  hence  that  there  could  have  been 
no  such  burning;  but  an  irreconcilable  conflict  between  what  eye- 
witnesses say  they  saw  and  what  expert  witnesses  say  could  not  have 
happened  is  not  unusual  in  the  trial  of  causes,  and  within  reason- 
able limits  the  jury  may  decide  upon  which  they  will  rely.  The 
jury,  upon  the  evidence,  may  have  found  that  the  flame  in  this  case 
was  not  the  instantaneous  and  harmless  flame  which  results  from 
the  burning  out  of  a  fuse  when  in  proper  condition ;  that  the  bum- 
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ing  of  this  fuse  was  attended  with  unusual  results^  which  would  not 
have  occurred  if  the  fuse  had  been  in  proper  condition ;  and  that 
the  most  reasonable  conclusion  was  that^  if  proper  care  had  been 
exercised,  there  would  have  been  no  such  flame.  We  cannot  say 
that  such  a  conclusion  was  not  warranted  by  the  evidence. 

Moreover,  there  is  another  feature  in  this  case  of  some  import^ 
ance.  This  was  an  open  car,  and  this  fuse-box  was  placed  directly 
under  a  seat 'intended  for  passengers,  so  that  if,  for  any  reason, 
there  should  be  a  harmful  flame  resulting  from  the  burning  out  of 
a  fuse,  it  mi^t  be  reasonably  apprehended  that  it  would  reach  and 
injure  a  passenger.  While,  therefore,  the  mere  burning  out  of  a 
fuse  properly  located  and  in  proper  condition  does  not  of  itself  im- 
port negligence  on  the  part  of  the  defendant,  still,  if  the  fuse  be  so 
located  as,  by  its  burning  out,  to  injure  a  passenger,  such  a  location 
may  be  inconsistent  with  the  degree  of  care  which  a  common  carrier 
owes  to  its  passengers.  It  wotdd  be  something  like  arranging  the 
safety-valve  of  a  locomotive  engine  so  that  the  escaping  steam  might 
reach  a  passenger  in  his  seat.  Upon  the  whole,  we  think  that  the 
plaintiff  had  a  right  to  go  to  the  jury  on  the  question  of  the  negli- 
gence of  the  defendant 

It  is  very  strongly  urged  by  the  defendant  that  in  a  case  like  this 
the  doctrine  of  res  ipsa  loquHwr  does  not  apply,  and  in  its  sixteenth 
request  it  asked  for  an  instruction  to  that  effect.  The  court  in- 
structed the  jury  that  the  mere  fact  that  the  accident  occurred  is  not 
in  and  of  itself,  as  matter  of  law,  prima  facie  evidence  of  negli- 
gence, and  continued  as  follows :  ^'That  is,  you  cannot  assume,  just 
because  an  explosion  may  have  occurred,  in  connection  with  the 
testimony  in  this  case  and  the  procedure  in  this  case,  that  that  is  of 
itself  negligence  as  matter  of  law.  I  cannot  instruct  you,  as  mat- 
ter of  law,  that  you  are  to  find  that  prima  fade  evidence  of  n^li- 
gence.  But  it  is  some  evidence  of  negligence.  It  is  for  you  to  con- 
sider that  as  evidence  tending  to  show  negligence,  but  it  is  a  ques- 
tion of  fact  for  you  to  decide  how  far  that  shows  negligence."  There 
was  no  error  in  refusing  to  give  the  ruling  requested.  There  was 
evidence,  as  above  stated,  which  would  warrant  the  conclusion  that 
the  intensity  and  duration  of  the  flame  produced  by  this  explosion 
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was  greatly  in  excess  of  what  could  have  been  the  result  if  the  fuse 
had  been  in  proper  condition^  and  that  this  imperfect  condition  of 
the  fuse  could  have  been  discovered  by  the  use  of  reasonable  care. 
Such  being  the  case,  the  defendant  was  not  entitled  to  the  ruling 
requested.  And  the  jury  were  properly  instructed  that  the  matter 
was  before  them  to  decide  how  far  negligence  could  be  inferred 
from  the  accident  itself.  If  the  defendant  desired  to  call  the  at- 
tention of  the  court  to  the  precise  phase  of  the  testimony  where  the 
principle  would  not  apply,  it  should  have  done  so  more  distinctly. 

The  defendant  also  contends  that,  even  if  originally  the  doc- 
trine would  have  been  applicable,  the  plaintiff  had  lost  or  waived 
her  rights  under  that  doctrine,  because,  instead  of  resting  her  case 
solely  upon  it,  she  undertook  to  go  further,  and  show  particularly 
the  cause  of  the  accident.  This  position  is  not  tenable.  It  is  true 
that,  where  the  evidence  shows  the  precise  cause  of  the  accident,  as 
inWinshdp  v.  New  York,  New  Haven  &  Hartford  B.  Co.,  170  Mass. 
464,  and  Buckland  v.  New  York,  New  Haven  &  H.  B.  Co.,  181 
Mass.  3,  and  similar  cases,  there  is,  of  course,  no  room  for  the  ap- 
plication of  the  doctrine  of  presumption.  The  real  cause  being 
shown,  there  is  no  occasion  to  inquire  as  to  what  the  presumption 
would  have  been  as  to  it  if  it  had  not  been  shown.  But  if,  at  the 
dose  of  the  evidence,  the  cause  does  not  clearly  appear,  or  if  there 
is  a  dispute  as  to  what  it  is,  then  it  is  open  to  the  plaintiff  to  argue 
upon  the  whole  evidence,  and  the  jury  are  justified  in  relying  upon 
presumptions,  unless  they  are  satisfied  that  the  cause  has  been 
shown  to  be  inconsistent  with  it  An  unsuccessful  attempt  to  prove 
by  direct  evidence  the  precise  cause  does  not  estop  the  plaintiff  from 
relying  upon  the  presumptions  applicable  to  it 

The  defendant  strenuously  contends  that  there  was  no  evidence 
of  physical  injury,  either  by  the  flame  or  by  electricity,  and  that 
the  sufferings  of  the  plaintiff  were  due  simply  to  fright.  It  would 
not  be  profitable  to  recite  further  in  detail  the  evidence  bearing 
upon  this  question.  The  charge  to  the  jury  was  sufficiently  full 
and  clear  upon  this  point,  and,  while  a  decision  for  the  defendant 
might  reasonably  have  been  expected,  still  we  cannot  say  that  the 
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Per  Cubiam: 

The  question  raised  by  this  case  is  whether  a  contractor  who 
furnishes  labor  and  materials  in  ingtalliTig  electric  wires,  conduits, 
switches,  etc.,  in  a  house,  to  be  used  for  lifting  the  same,  is  en- 
titled to  a  lien  therefor  under  diapter  206  of  the  General  Laws 
of  1896.  We  have  no  hesitation  in  answering  the  question  in  the 
aiSnnative.      The  materials  in  question  are  annexed  to  the  struc- 
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ture^  become  a  part  of  it,  and  are  inteiuled  to  remain  there  until 
they  wear  out.  The  raw  materials  of  which  the  lighting  installa- 
tion is  composed  lose  their  character  as  yards  of  wire  and  indi- 
vidual articles  of  conmierce,  and  become  members  of  an  organized 
system,  with  parts  and  proportions  adapted  to  their  place  and  ser- 
vice in  the  building,  and  by  being  adapted  to  this  special  use  they 
lose  their  value  for  any  other.  It  has  been  so  held  in  Mulholland 
V.  T.  H.  Elec.  Co.,  66  Miss.  339,  6  South.  211.  Under  the  statutes 
in  Kansas,  Missouri,  New  Jersey  and  Oregon  a  system  of  electric 
poles  and  wires  extending  from  a  central  station  through  the 
streets  has  been  held  subject  to  a  mechanics'  lien  as  fixtures  or 
appurtenances  of  the  station.  Sovihem  Electric  Supply  Co, 
V.  Rollo  Elec.  Light  &  Power  Co.,  75  Mo.  App.  622 ;  Badger  Lum- 
her  Co.  v.  Marion  Water  Supply,  48  Kan.  182,  29  Pac.  476,  15 
L.  R  A.  652,  30  Am.  St.  Rep.  301 ;  Hughes  v.  LarnbertvUle  Elec. 
Light,  Heat  &  Power  Co.,  5  Am.  Electl.  Cas.  626,  53  N.  J.  Eq. 
435,-32  Atl.  69;  Forles  v.  Willamette  Falls  Elec.  Co.,  3  Am. 
Electl.  Cas.  627,  19  Or.  61,  23  Pac.  670,  20  Am.  St.  Eep.  793. 
We  might  hesitate  to  adopt  these  decisions  under  our  statute,  but 
the  interior  installation,  with  which  we  are  concerned,  is  a  fixture, 
and  part  of  the  freehold,  in  the  strictest  sense. 
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Missouri;  St.  Louis  Court  of  Appeals, 

1.  TiTLX  TO  ooirDurrs,  wibes  and  liANHOiss. — ^Where  a  municipality  has  dele- 
gated to  an  electric  company  the  right  to  use  its  streets  for  the  con- 
struction and  use  of  conduits  and  manholes,  constructed  from  the  sur- 
face of  the  street  to  the  conduit  beneath,  the  title  to  such  manholes  is 
in  the  electric  company.  Such  conduits,  the  wires  therein,  and  the  man- 
holes constructed  for  the  purpose  of  reaching  such  conduits  and  wires, 
remain  the  property  of  the  company  putting  them  in,  subject  to  the 
easement  of  the  public  in  the  use  of  the  street  as  a  thoroughfare. 
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2.  I^ABILXTT  it>B  ncjUBT  TO  MAJTUOUL — ^If  the  municipalitj  lawfully  permiti 

private  property  to  be  placed  and  kept  in  a  street  or  highway,  and  this 
property  is  damaged  by  the  carelessness  of  another,  the  owner  of  such 
property  may  recover  compensation  for  the  injury  so  done.  If,  there- 
fore, a  manhole  was  put  down  in  the  street  by  an  electric  company  a 
right  of  action  exists  in  favor  of  the  company,  if  such  manhole  is 
tortiously  broken. 

3.  LmnLXTT  ix>b  iic jttbt  to  liANHOUBS. — ^Manholes  should  be  so  constructed 

as  to  bear  any  load  which  experience  shows  is  likely  to  pass  over  them  in 
the  ordinary  transactions  of  the  community,  but  not  necessarily  any  load 
which  may  be  hauled,  or  that  other  parts  of  the  street  will  bear,  lor  it 
is  impossible  to  thus  construct  them.  A  person  desiring  to  convey  a 
load  of  extraordinary  and  dangerous  weight  along  the  streets  should 
take  care  to  avoid  the  weak  parts  of  the  streets,  or  to  use  such  parts 
with  precautions  to  prevent  injury.  In  the  case  at  bar  it  appeared  that 
there  was  ample  room  to  pass  along  the  street  without  passing  over  the 
covers  of  the  manholes.  No  precautions  whatever  were  taken  to  prevent 
the  load,  which  was  of  excessive  weighty  from  injuring  these  covera 
Prior  to  the  injury  of  the  one  for  which  suit  is  brought,  seven  or  eight 
had  been  previously  crushed  by  the  same  load.  It  was  held  that  in  view 
of  these  facts  the  plaintiff  made  out  a  prima  facie  case. 

Appeal  by  plaintiff  from  judgment  for  defendants.  Decided 
November  3 ;  1908 ;  reported  102  Mo.  App.  95,  76  S.  W.  736. 

OUliam  &  Smith,  for  appellants. 

Morton  Jourdari,  ior  respondents. 

Opinion  by  Goode,  J. : 

This  appeal  is  from  an  order  refusing  to  set  aside  an  involun- 
tary nonsuit  in  an  action  for  damages  for  injuries  caused  to  a 
manhole  by  negligently  and  recklessly  driving  a  wagon  containing 
a  great  and  uncommon  load  across  it  The  plaintiffs  are  all  elec- 
tric lighting  companies,  organized  under  the  laws  of  the  State  of 
Missouri,  and  joint  owners  of  the  manhole.  Said  corporations 
had  constructed  conduits  under  the  surface  of  the  streets,  in  whidi 
their  wires  were  stretched,  and  manholes  that  afforded  access  to 
the  conduits  for  the  purpose  of  making  repairs.  The  ordinances  of 
the  city  require  wires  and  cables  used  in  transmitting  electricity  to 
be  placed  underground,  and  authorized  the  board  of  public  im* 
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provements  of  the  city  to  grant  permission  to  companies  wishing 
to  use  wires  for  the  transmission  of  electricity  to  construct  con- 
duitS;  ducts^  manholes,  and  other  appurtenances  in  the  streets  on 
such  terms  as,  in  the  opinion  of  said  board,  will  best  subserve  the 
public  welfare.  All  those  structures  are  required  to  be  made  in 
accordance  with  specifications  prescribed  in  the  city  ordinances; 
and  to  secure  compliance,  as  well  as  to  save  the  city  harmless  from 
damages  which  may  arise  from  such  uses  of  the  streets,  the  city 
must  be  indemnified  by  a  large  bond,  and  also  given  the  right  to 
supervise  the  construction  of  the  conduits  and  manholes,  and,  from 
time  to  time^  to  order  changes  in  tiieir  material  or  their  location 
in  the  streets ;  all  to  be  made  at  the  expense  of  the  owners.  Mun. 
Code,  article  6. 

Plaintiffs  had  obtained  permission  to  build  their  conduits  and 
necessary  manholes  under  the  streets  of  St.  Louis,  among  others 
under  Fourth  street.  The  particular  manhole  with  which  we  are 
concerned  is  on  the  west  side  of  that  street,  5  feet  and  2  inches 
east  of  its  west  curb,  10  feet  and  5  inches  west  of  the  west  rails 
of  the  street  railway  thereon,  44  feet  west  of  the  east  curb,  and  49 
feet  south  of  St.  Charles  street  It  was  6  1-2  feet  deep,  5  feet 
square,  consisting  of  four  brick  walls,  with  an  iron  roof  over  them, 
and  a  cast-iron  plate  30  inches  square  and  1 1-2  inches  thick  on 
top  of  the  roof,  under  which  were  iron  ribs  1 1-2  inches  deep. 
This  plate  rested  on  a  socket,  and  the  brick  walls  supporting  it 
were  13  inches  thick.  Two  6-inch  beams  ran  from  one  of  those 
walls  to  the  other,  a  distance  of  5  feet,  and  on  those  beams  the 
manhole  cover  rested.  The  manhole  in  all  its  parts  was  shown  to 
have  been  constructed  in  accordance  with  the  ordinances. 

There  was  evidence  to  show  that  it  would  support,  without 
breaking,  a  load  of  26,000  pounds,  though  just  what  weight  would 
break  it  depended  upon  whether  the  load  was  hauled  quietly  or 
with  jolts.  There  was  also  evidence  to  prove  that  the  usual  load 
of  a  two-horse  wagon  in  the  city  was  about  5,000  pounds,  of  a 
four-horse  wagon  about  20,000  pounds,  and  that  occasionally  a 
six-horse  load  was  drawn  through  the  streets,  but  the  weight  of 
such  a  load  was  not  shown. 
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The  cover  of  this  manliole  was  broken  by  the  defendants  driving 
a  wagon  over  it  which  weighed  about  13,000  pounds,  loaded  with 
a  solid  granite  column  weighing  50,000  pounds ;  the  total  weight 
being  from  63,000  to  64,000  pounds.  The  same  wagon  broke 
seven  or  eight  other  manhole  covers  on  the  same  trip  before  it 
reached  this  one.  !N'o  precautions  were  taken  by  the  defendants 
to  protect  them  from  breaking,  and  their  contentions  are  that  man- 
hole covers  in  a  street  ought  to  be  as  strong  as  the  rest  of  the  sur- 
face of  the  street,  and  that  if  this  one  broke  under  a  load  which 
could  be  driven  over  the  street  without  detriment  to  the  granite 
blocks  with  which  it  was  paved  plaintiffs  must  bear  the  loss.  On 
the  other  hand,  it  is  contended  by  the  plaintiffs  that  if  they  con- 
structed their  manhole  and  its  parts  in  conformity  to  the  specifi- 
cations of  the  ordinances,  and  strong  enough  to  bear  the  heaviest 
loads  which  are  accustomed  to  pass  along  the  street,  they  complied 
with  their  legal  duty ;  and  if  their  property  was  damaged  by  a  load 
80  extraordinarily  heavy  that  it  could  not  have  been  anticipated 
as  likely  to  pass  over  the  manhole,  and  which  was  hauled  over  it 
without  precautions,  when  the  defendants  knew  it  was  likely  to 
break  the  cover,  they  are  entitled  to  recover  their  loss.  Defendants 
further  insist  that  plaintiffs  were  mere  licensees  in  the  use  of  the 
street,  had  no  property  in  or  ownership  of  it,  and  hence  cannot 
recover  for  any  damage  done  to  the  manhole,  as  it  composed  part 
of  the  street. 

1.  The  title  of  the  injured  property  was  clearly  in  plaintiffs, 
whose  conduit  was  legally  laid  under  the  street,  and  their  manhole 
legally  constructed  from  the  top  to  the  conduit  beneath.  The 
municipality  of  St.  Louis  has  power,  legislatively  delegated,  to 
grant  a  person  or  company  the  right  to  use  its  streets  in  that  man- 
ner, as  tending  to  promote  the  public  comfort  and  convenience,  the 
use  being  thereby  distinguished  from  a  purely  private  occupation 
of  a  highway.  This  proposition  was  decided  in  State  ex  rel  Svlh 
way  Co.  V.  St.  Louis,  145  Mo.  551,  46  S.  W.  981,  42  L.  A.  R  113— 
a  case  in  which  the  city  of  St.  Louis  had  originally  granted  to  the 
National  Subway  Company  a  right  to  construct  conduits  for  electric 
wires  under  the  streets  of  the  city,  with  the  necessary  manholes,  and 
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afterwards  had  refused  to  consider  specifications  for  manholes 
submitted  by  the  subway  company  on  the  ground  that  the  original 
franchise  was  void.  The  Supreme  Court,  in  an  elaborate  opinion, 
held  that  it  was  incumbent  on  the  city  to  allow  the  construction 
of  manholes  to  reach  the  conduits  which  had  been  laid  and  occu- 
pied by  electric  wires.  The  opinion,  after  reviewing  certain 
authorities,  says :  "  It  must  follow  from  what  has  been  said  that 
the  city  of  St.  Louis,  having  control,  as  it  does,  over  its  streets, 
might,  for  the  purpose  of  meeting  the  necessities  of  electric  com- 
panies set  apart  for  them  a  part  of  its  streets,  on  such  terms  and 
conditions  as  it  might  reasonably  impose,  without  in  any  way 
misappropriating  the  streets  or  any  part  of  them."  And  this  doc- 
trine is  in  harmony  with  the  current  of  decisions.  JvUa  Building 
Asa'n  V.  Telephone  Co.,  1  Am.  Electl.  Gas.  801,  88  Mo.  258,  57 
Am.  Eep.  898 ;  8t.  Louis  v.  Telegraph  Co.,  4  Am.  ElectL  Gas.  115, 
149  U.  S.  467, 18  Sup.  Ct.  990,  87  L.  Ed.  810 ;  Id.  148  U.  S.  102, 
4  Am.  Electl.  Gas.  102, 18  Sup.  Gt.  485,  37  L.  Ed.  380. 

2.  Gonduits,  wires,  and  manholes  placed  under  and  in  the 
streets  of  a  city,  pursuant  to  permission,  do  not  become  the  city's 
property,  but  remain  the  property  of  the  companies  which  put 
them  in,  subject,  of  course,  to  the  easement  of  the  public  in  the  use 
of  the  street  as  a  thoroughfare,  and  to  the  city's  regulation  and 
control,  which  may  not  be  surrendered.  It  would  be  as  reasonable 
to  say  that  the  rails  and  wires  of  an  electric  railway  company, 
when  laid  on  and  over  the  surface  of  a  street  by  municipal  author-, 
ity,  belong  to  the  municipality,  and  cease  to  belong  to  the  railway 
company.  The  manhole  in  all  its  parts  belonged  to  the  plaintiffs. 
Plaintiffs  paid  the  cost  of  building  it,  are  obliged  to  keep  it  in 
repair,  and  are  plainly  recognized  and  designated  in  the  ordinances 
as  its  owner.  One  section  of  the  ordinance  under  which  it  was 
built  says  that  all  conduits,  manholes,  and  other  appurtenances 
shall  be  maintained  by  the  owner  thereof  to  the  satisfaction  of  the 
board  of  public  improvements,  and  that,  failing  their  proper  main- 
tenance by  the  respective  owners,  the  board  may  order  the  neces- 
sary work  done,  and  require  the  owners  to  pay  for  it,  under  penalty 
of  a  suit  on  the  bond  given  to  the  city.     While  the  wisdom  of 
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allowing  private  corporations  or  individuals  to  occupy  cily  streets 
with  their  property  may  be  a  matter  of  serious  public  concern,  if 
they  are  allowed  to  do  so  their  property  in  the  streets  is  entitled 
to  the  same  protection,  neither  more  nor  less,  that  it  would  enjoy 
if  the  city  itself  owned  it ;  and,  indeed,  the  city  does  own  numerous 
manholes  similarly  located. 

8.  That  municipalities  have  a  right  of  action  for  injuries  to 
municipal  property,  such  as  bridges  and  highways,  is  beyond  dis- 
pute, cases  of  that  kind  having  been  often  successfully  litigated 
by  cities,  counties,  and  townships.  Bidelman  v.  State  of  New 
York,  110  N.  T.  232,  18  K  E.  115,  1  L.  R  A.  258 ;  Lawrence 
County  V.  Railroad,  81  Ky.  225 ;  Pierrepont  v.  Lovelass,  4  Hun, 
696 ;  Louisville,  etc.,  Ry.  v.  WJUtley  Co.,  95  Ky.  215,  24  S.  W. 
604,  44  Am.  St.  Eep.  220 ;  Commonwealth  v.  Allen,  148  Pa.  358, 
23  Atl.  1115,  16  L.  R  A.  148,  33  Am.  St.  Eep.  830;  Troy  v. 
Railroad,  28  N.  H.  83,  55  Am.  Dec.  177 ;  Hookeett  v.  Amoskeag 
Mfg.  Co.,  44  N.  H.  105.  In  the  Bidelman  Case  certain  bridges 
and  culverts  of  the  town  of  Gktines  were  damaged  by  a  break  in. 
the  Erie  Canal,  caused  by  the  negligence  of  the  agents  and  ofiBjcers 
of  the  State,  and  it  was  held  that,  as  the  town  was  liable  for  the 
maintenance  and  repairs  of  its  highways,  it  had  an  interest  in 
the  preservation  of  its  bridges  and  culverts,  which  gave  it  a  right 
of  action  and  remedy  over  against  any  person  who  intentionally 
made  repairs  or  rebuilding  necessary.  In  Troy  v.  RaHroad  Co., 
23  IN*.  H.  83,  the  action  was  for  demolishing  and  destroying  a 
bridge  on  a  highway  which  belonged  to  the  town«  It  was  held 
that,  as  the  town  had  to  maintain  its  roads  and  bridges,  it  had 
such  an  interest  or  property  in  them  that  any  person*  even  the 
owner  of  the  ground  to  whfch  the  highway  peVtaVned^  an  ease- 
ment,  who  destroyed  or  injured  the  highway,  was  liable  to  the 
town  for  the  consequent  damages.  Hooksett  v.  Amoskeag  Mfg.  Co., 
44  "S.  H.  105,  is  to  the  same  effect.  A  standard  author  thus  states 
the  rule :  "  Where  the  duty  of  constructing  and  maintaining  hi^- 
ways  is  enjoined  upon  road  districts  or  townships,  then,  as  we 
suppose,  they  must  prosecute  the  action  necessary  to  prevent  an 
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injury  or  destruction  of  the  easement  vested  in  the  public;  but 
where  the  statute  makes  no  provision  upon  the  subject,  and  counties 
have  a  general  charge  of  county  affairs  and  property,  the  action 
may  be  prosecuted  by  tiie  county  within  whose  territory  the  road 
is  situated."  Elliott,  Roads  &  Streets  (2d  Ed.),  section  442.  We 
know  no  rule  which  denies  a  municipality  the  same  right  to  sue 
for  damages  to  its  property,  an  individual  has,  or  as  much  right  to 
sue  for  damages  to  highway  property  due  to  a  tort  as  for  damages 
to  any  other  property.  Undoubtedly  a  city  has  the  right,  as  the 
above  authorities  show,  to  recover  compensation  for  injury  done 
to  its  highways  by  carelessness  or  wantonness;  and  on  the  same 
principle,  if  it  lawfully  permits  private  property  to  be  placed  and 
kept  on  a  highway,  and  this  property  is  damaged  while  there  by 
carelessness,  the  owner  has  like  redress.  We  therefore  find  no 
difficulty  in  holding  that,  as  plaintiffs'  manhole  was  put  down  by 
authority,  an  action  arose  in  their  favor  if  it  was  tortiously  broken. 
4.  The  next  inquiry  is,  did  the  defendants  commit  a  tort  ?  And 
this  question  goes  to  the  respective  duties  incumbent  on  the  par- 
ties— the  duties  of  the  plaintiffs  in  constructing  the  manhole  with 
respect  to  its  weight-bearing  strength,  and  of  the  defendants  in 
hauling  an  exceptional  load  over  it  after  being  warned  of  the  dan- 
ger of  breaking  the  cover  by  their  experience  with  other  manhole 
covers.  The  plaintiffs'  manhole  was  constructed  according  to 
municipal  regulations,  and,  like  others  in  the  city  of  St.  Louis,  is 
not  disputed.  But  this  fact  alone  is  not  conclusive  as  to  its  merit. 
The  true  test  of  the  sufficiency  of  the  cover  was  its  fitness  to  bear 
the  strains  that  would  naturally  fall  on  it  according  to  the  course 
of  transportation,  and  whether  it  measured  up  to  that  standard 
was  a  question  of  fact  to  be  found,  for  the  evidence  is  susceptible 
of  different  inferences.  Defendants'  position  that  the  law  required 
the  cover  to  be,  in  any  event,  as  solid  as  the  granite  street,  we  re- 
gard, from  several  points  of  view,  as  untenable.  To  so  hold  would 
impose  on  the  plaintiffs  a  heavier  obligation  in  constructing  its 
manholes  than  rests  on  the  city  itself  in  constructing  manholes  and 
streets.    The  street  in  the  vicinity  of  this  manhole  was  paved  with 
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the  hardest  and  strongest  substance  with  which  streets  are  ever 
paved ;  but  some  weaker  pavement  might  bear  any  load  to  be  reason- 
ably anticipated.  And  paving  it  in  that  manner  was  from  choice, 
in  the  exercise  of  a  municipal  discretion  as  to  street  paving.  The 
pavement  might  have  been  wood,  brick,  or  asphalt,  which  many 
streets  have.  All  roads  and  streets  need  not  be  of  equal  solidity, 
nor  need  one  be  of  the  same  construction  throughout  its  course — 
cannot  be,  in  fact;  for  in  some  parts  a  natural  rock  foundation 
capable  of  resisting  any  weight  may  underlie  the  top,  while  soil 
or  sand  underlies  other  parts,  and  bridges  and  culverts,  necessarily 
of  less  strength  than  rock  or  firm  earth,  are  required  in  places. 
The  law  is  that  a  highway,  whether  country  road  or  city  street, 
should  be  of  a  strength  proportioned  to  the  use  that  will  be  made 
of  it,  and  strong  enough  for  the  safe  passage  of  not  only  average 
loads,  but  such  heavy  loads  as  are  likely  to  pass  over  it  in  the  ordi- 
nary course  of  travel  and  transportation,  considering  its  locality. 
Gregory  v.  Inhabitants  of  Adams,  14  Gray,  242 ;  FvUon  Ironworks 
V.  Kimball  Tp.,  52  Mich.  146,  17  N.  W.  733 ;  Wilson  v.  Town  of 
Oranby,  47  Conn.  59,  56  Am.  Eep.  51 ;  Sindlinger  v,  Kansas  City, 
126  Mo.  315,  28  S.  W.  857,  26  L.  R  A.  723.  But  this  is  far  from 
saying  that  the  highway  must  be  everywhere  strong  enough  to  sup- 
port any  load  a  person  may  have  occasion  to  haul.  All  decisions 
dealing  with  the  subject  tend  to  the  conclusion  that  a  thorou^ifare 
may  be  taxed  by  a  weight  great  and  exceptional,  which  it  cannot 
be  expected  to  bear,  need  not  have  been  prepared  to  bear,  and  to 
which  it  ought  not  to  be  subjected.  The  proposition  has  been  dis- 
cussed mostly  in  actions  for  injuries  to  persons  and  property  caused 
by  the  collapse  of  a  bridge,  where  the  defense  was  an  excessive 
strain  put  on  the  bridge ;  but  those  cases  bring  into  clear  view  the 
principle  involved,  which  is  that  the  law  requires  highways  to  be 
constructed  for  safe  uses  in  customary  modes,  such  as  are  required 
for  the  reasonable  convenience  of  the  commimity's  ordinary  affairs, 
and  not  for  extraordinary  uses,  either  in  the  weights  transported 
or  strains  otherwise  imposed.  Yordy  v.  Marshall  County,  80  Iowa, 
405,  45  N.  W.  1042;  Clapp  v.  Toum  (Sup.),  3  K  Y.  Supp.  516; 
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McCormicJc  v.  Washington  Tp.,  112  Pa.  185,  4  Atl.  164;  CouUer 
V.  Pine  Tp.,  164  Pa.  543,  30 Atl.  490 ;  Larue  v.  Railroad,  170  Pa. 
249,  32  Atl.  977 ;  Commissioners  v.  CUpps,  131  Ind.  56,  29  K  E. 
1066,  16  L.  R  A.  228.  The  further  rule  is  also  deducible  from 
the  decisions,  that  a  person  using  a  road  or  street  is  bound  to  use  it 
in  a  reasonably  careful  manner,  and  that  he  violates  this  duty  if  he 
subjects  it  to  extraordinary  strains  and  burdens  without  corre- 
sponding care  to  prevent  harm. 

Cases  in  which  the  public  sought  compensation  for  injuries  to 
highways  by  tortious  use  are  infrequent;  but,  on  principle,  the 
right  to  compensation  is  obvious.  A  man  may  start  over  a  granite 
roadbed  with  an  inordinate  load,  which  will,  however,  make  no 
impression  on  the  granite  blocks.  He  may  come  to  a  bridge  or 
other  structure  that  the  load  will  crush.  Shall  he  then  proceed, 
regardless  of  ruin  to  the  structure,  if  he  can  prevent  injury  by  a 
slight  detour  or  other  easy  preventive  measure  ?  Surely  the  law 
does  not  permit  such  conduct.  Occasionally  the  maximum  load  is 
fixed  by  statute.  When  it  is  not,  the  jury  must  determine  what 
it  ought  to  be  by  their  knowledge,  gathered  from  experience  and 
observation. 

Precedents  are  not  altogether  wanting.  An  ancient  one  exists 
wherein  a  prosecution  for  hauling  an  excessive  load  on  the  high- 
road from  Oxford  to  London  was  successfully  maintained  in  the 
Court  of  King^s  Bench,  and  wherein  it  was  said,  too,  that  any 
citizen  specially  damaged  by  the  wrong  might  maintain  his  private 
action.  Rex  v.  Edgerly,  3  Salk.  183 ;  J.  March's  Kep.  135.  In 
Commonwealth  v.  Allen,  148  Pa.  358,  23  Atl.  1115,  16  L.  R  A. 
148,  33  Am,  St.  Rep.  830,  the  case  was  an  Indictment  for  main* 
taining  a  nuisance.  The  nuisance  charged  was  that  defendants 
ran  over  a  public  road  an  engine  propelled  by  steam,  commonly 
known  as  a  traction  engine,  which  obstructed  and  injured  the  road, 
and  a  conviction  was  sustained.  The  court  said,  regarding  the 
offense,  that  highways  and  bridges  are  constructed  for  ordinary 
use  in  an  ordinary  manner,  and  not  for  an  unusual  or  extraordi- 
nary use,  either  by  crossing  at  great  speed,  or  by  the  passing  of  a 
very  large  and  unusual  weight. 
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6.  The  proposition  that  a  private  owner  of  property  lawfully  in 
the  highway,  such  as  a  street  railway,  or  under  it,  such  as  gas 
pipes,  has  a  remedy  for  careless  or  willful  injury  to  it,  has  received 
judicial  attention  and  approval.  An  act  of  that  sort  directly  in- 
fringes the  precept  that  one  ought  to  use  his  own  possessions  so 
as  to  do  no  needless  harm  to  others — a  precept  of  obvious  justice, 
and  so  widely  applicable  to  practical  affairs  that  most  of  the  rules 
of  tort  law,  designed  to  regulate  conduct  in  different  situations  and 
circumstances,  have  been  developed  from  it.  And  the  maxim  itself 
is,  in  the  absence  of  satisfactory  precedents,  a  trustworthy  criterion 
of  the  lawfulness  of  an  act.  In  Nonnantoum  Oas  Co.  v.  Pope,  49 
L.  T.  N.  S.  798,  the  gas  company  had  been  given  permission  to 
lay  pipes  and  mains  under  the  surface  of  the  road.  Defendants 
were  incorporated  for  working  beds  of  coal  in  Normantown  and 
other  places.  They  had  mined  under  a  highway,  in  consequence 
of  which  the  road  subsided  over  a  considerable  portion  of  its  length, 
causing  the  mains  and  gas  pipes  to  be  broken  in  several  places, 
for  which  damages  were  prayed,  and  an  injunction  against  the 
continuance  of  the  wrongful  acts.  It  was  held  that,  as  the  gas 
company  was  given  the  right  by  the  Legislature  to  lay  its  pipes 
and  mains,  it  acquired  also  the  support  of  the  adjacent  land  as 
against  the  landowner.  Damages  were  awarded.  In  Railroad  Co. 
V.  Morris,  8  Phila.  304,  a  street  railway  company  was  notified 
that  the  defendants  proposed  to  occupy  the  streets  on  which  the 
railway  was  for  a  couple  of  hours  in  hauling  some  heavy  boilers. 
The  railway  company  filed  a  bill  to  restrain  the  moving  of  the 
boilers,  alleging  that  it  would  stop  their  cars,  and  also  greatly  in- 
convenience the  public,  and  that  the  passage  of  the  boilers  would 
injure  the  highway,  and  cause  damage  to  the  railway  company, 
since  it  was  required  to  keep  the  highway  in  repair;  also  would 
damage  the  sewer  under  the  street.  The  injunction  was  refused, 
because  the  court  thought  the  stoppage  of  travel  would  be  very 
brief,  and  that  the  boilers  could  be  moved  without  damage  to  the 
street;  but  the  proposition  was  recognized  that,  if  moving  the 
boilers  would  result  in  damage  to  the  street,  relief  might  be 
granted.    In  Oaslight  &  Coke  Co.  v.  Vestry  of  St.  Mary  Abbotts, 
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Kensington,  15  Q.  B.  Div.  5,  plaintiffs  had  laid  some  pipes  imder 
the  surface  of  certain  streets,  as  their  franchise  entitled  them  to 
do.  The  title  to  the  street  was  in  the  vestry,  which  was  charged 
with  keeping  it  in  repair.  Heavy  steam  rollers  were  employed  to 
make  repairs,  thereby  injuring  the  plaintiff's  pipes,  which  were 
sufficiently  below  the  surface  of  the  street  not  to  be  injured  by 
ordinary  modes  of  repair.  On  these  facts  an  action  for  damages 
and  an  injunction  was  brought  by  the  plaintiff.  Defendants  suc- 
ceeded below,  and  an  appeal  was  taken.  The  court  held  plaintiff 
was  entitled  to  relief,  both  for  the  damages  and  against  similar 
injuries  in  the  future.  The  respective  rights  of  the  parties  were 
dealt  with,  as  follows :  "  It  is  obvious  from  the  foregoing  state- 
ment that  the  rights  of  the  plaintiff  and  of  the  defendants  are  to  a 
certain  extent  conflicting.  On  the  one  hand,  it  is  plain  that  the 
plaintiff's 'right  to  lay  its  pipes  and  have  ihem  uninjured  is  sub- 
ordinate to  the  right  of  the  public  to  use  the  streets  and  to  have 
them  kept  in  repair;  on  the  other  hand,  it  is  equally  plain  that 
the  duty  of  the  defendants  to  the  public  and  their  right  against  the 
plaintiff  is  to  repair  the  streets  and  keep  them  fit  for  traffic.  Now, 
there  is  no  dispute  that  the  defendants  can  perform  their  duty 
without  using  steam  rollers  of  such  a  weight  as  to  injure  the  plain- 
tiff's pipes;  but  they  say  it  is  their  duty  and  right  to  repair  the 
roads  in  the  most  economical  and  best  way,  and  to  avail  them- 
selves of  all  improvements,  regardless  of  the  effect  on  the  plaintiff's 
pipes.  Field,  J.,  has  held  that  this  contention  cannot  be  sup- 
ported, and  we  are  of  opinion  that  his  decision  is  correct.  .  .  . 
In  this  case  there  is  no  statute,  and  it  is  not  necessary  to  say  more. 
But  the  conclusion  thus  arrived  at  on  general  principles  only  is,  in 
our  opinion,  very  much  strengthened  by  those  statutory  enactments, 
which  empower  the  defendants  to  require  the  position  of  the  plain- 
tiff's pipes  to  be  altered  for  the  public  benefit,  but  which  also 
compel  the  defendants  to  pay  the  expenses  of  such  alterations.  We 
refer  particularly  to  10  &  11  Vict.  c.  34,"  etc 

6.  The  result  of  all  the  adjudications  which  directly  or  remotely 
bear  on  this  case,  so  far  as  we  have  found,  is  that  persons  are  not 
privileged  to  haul  loads  that  are  extraordinarily  heavy  over  roads 
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or  Streets  without  regard  to  the  detriment  to  the  street  itself  or 
structures  lawfully  constructed  in  it,  but  can  only  make  such  use 
of  the  street  as  is  reasonable,  all  the  circumstances  considered,  and 
considering  especially  the  loads  that  should  have  been  anticipated, 
in  view  of  the  travel  and  transportation  in  the  particular  locality. 
The  conclusion  is  to  be  deduced,  too,  that  not  any  load  or  pressnie 
which  the  street  as  a  whole  will  bear  may  always  be  lawfully  trans- 
ported over  it,  but  that  some  reference  must  be  had  to  property 
in  and  under  it,  such  as  gas  pipes,  conduits,  culverts,  and  the  like. 
The  rule  is  wise,  for  the  needs  of  modem  life  are  thou^t  to  make 
it  necessary  and  beneficial  to  use  city  streets  for  other  purposes 
than  travel  and  transportation.    The  comfort  and  convenience  of 
the  community  demand  sewerage,  gas,  electricity,  water,  and  rapid 
transit,  which  necessities  can  be,  as  is  supposed,  best  distributed 
by  allowing  suitable  appliances  to  be  put  on,  over,  and  under  the 
streets.    There  must,  of  course,  be  access  to  the  underground  pip« 
and  conduits  for  repairs.     Such  access  is  afforded  by  manholes, 
which  are  as  necessary,  perhaps,  as  the  pipes  themselves^  and  most 
be  considered  and  regarded  in  the  use  of  the  streets.    They  should 
be  constructed  so  as  to  bear  any  load  which  experience  shows  is 
likely  to  pass  over  them  in  the  ordinary  transactions  of  the  com- 
munity, but  not  necessarily  to  any  load  which  may  be  hauled  or 
that  other  parts  of  the  street  will  bear,  for  it  is  impossible  to  thus 
construct  them.    Tunnels  are  made  in  streets  for  cables  to  run  in, 
and  those  tunnels  are  of  less  supporting  strength  than  the  solid 
surface  of  the  street.    There  is  testimony  in  this  record  that  cable 
conduits  are  sometimes  injured  by  excessive  loads  passing  over 
them,  and  that  the  granite  paving  above  them  is  thereby  depressed. 
Where  these  necessary  constructions  exist,  a  person  who  desires  to 
convey  a  load  of  extraordinary  and  dangerous  weight  above  them 
ought  to  take  care  either  to  avoid  the  weak  parts  of  the  street  or  to 
use  those  parts  with  precautions  to  prevent  injury. 

The  testimony  before  us  tends  to  prove  a  disregard  of  plaintiffs 
interest  and  rights  which  was  culpable ;  for  if  the  defendants  were 
not  apprised  of  the  danger  of  breaking  manhole  covers  by  the  firs* 
one  or  two  they  broke  they  certainly  were  apprised  before  they 
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broke  this  one^  as  they  had  previously  crushed  seven  or  eight.  In 
fact,  on  their  contention,  they  might  crush  every  manhole,  private 
or  municipal,  in  the  city  with  impunity.  It  appears  there  was 
ample  room  to  pass  by  instead  of  over  the  covers,  and  there  was 
evidence  tending  to  prove  that  when  loads  of  excessive  weight  are 
drawn  along  the  street  the  surface  of  it  can  be  protected  by  laying 
boards  or  metal  plates  for  the  wheels  of  the  wagon  to  roll  over. 

We  do  not  decide  that  this  manhole  was  properly  made;  for 
there  was  some  testimony  that  the  weight  under  which  it  broke  was 
less  than  it  should  have  been.  ilTeither  do  we  determine  that  as  a 
matter  of  law  the  weight  which  the  defendants  hauled  over  it  was 
so  exceptionally  great  as  to  be  excessive,  or  that  the  defendants 
were  guilty  of  negligence  in  any  way.  Our  decision  is  that  there 
was  evidence  bearing  on  those  questions,  to  be  weighed ;  in  other 
words,  that  plaintiffs  made  a  prima  facie  case.  We  think,  there- 
fore, the  Circuit  Court  erred  in  sustaining  a  demurrer  to  the  evi- 
dence and  in  refusing  to  set  aside  the  involuntary  nonsuit. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Bland,  P.  J.,  and  Eetbuen,  J.,  concur. 


Bastin  Tblephone  Co.  v.  Richmond  Telephone  Co. 

Kentucky;  Oourt  of  Appeals. 

1.  GONTBAGT  BETWEEN  TELEPHONE  COMPANDCS  FOB  OONSTBTTGTION  OF  TELE- 
PHONE LINE. — ^A  parole  contract,  entered  into  between  two  telephone  com- 
panies, wfiB  to  the  effect  that  one  of  them  should  build  a  telephone  line 
from  a  certain  town  and  the  other  from  another  town  to  a  point  half 
way  between  the  two  towns,  and  there  connect,  and  that  each  should  have 
the  use  and  benefit  of  the  other's  line  and  connection  free  of  charge  for 
a  period  of  twenty  years.  The  poles  were  to  be  erected  by  both  parties, 
and  connection  was  to  be  made  within  a  year  from  the  date  of  the  con- 
tract. It  was  held  that  such  contract  was  void,  since  it  was  not  in 
writing,  and  could  not  be  performed  within  one  year  from  the  making 
thereof.  The  portion  of  the  agreement  relating  to  the  terms  upon  which 
each  was  to  use  the  other's  lines,  and  the  length  of  time  for  which  such 
use  was  to  exist,  constituted  as  large  a  part  of,  and  as  important  an 
element  in,  the  contract  as  the  provision  for  the  construction  of  the  lines. 
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Appeal  by  plaintifF  from  judgment  sustaining  defendant's  de- 
murrer.   Decided  December  16,  1903 ;  reported  77  S.  W.  702. 

/.  Tevis  Cobb,  J.  E,  Robinson,  and  Letris  L,  Walker,  for  ap- 
pellant. 

Smith  &  Busk,  for  appellees. 

Opinion  by  Nunn,  J. : 

Appellant  sued  appellees,  the  Richmond  and  Cumberland  Tele- 
phone Companies,  for  $2,000  damages,  for  the  violation  of  a  parol 
contract  to  the  effect  that  each  party  should  build  a  telephone  line, 
one  from  Eichmond,  Ky.,  the  other  from  Lancaster,  Ky.,  to  a 
point  halfway  between  the  two  towns,  and  there  connect,  and  that 
each  should  then  have  the  use  and  benefit  of  the  other's  lines  and 
connection  free  of  charge  for  a  period  of  20  years.  The  poles 
were  to  be  erected  by  both  parties,  and  connection  made,  within  a 
year  from  the  date  of  the  contract.  They  were  actually  erected 
by  appellant  within  the  time  stipulated  in  the  contract,  and  appel- 
lee Bichmond  Telephone  Company  had  partly  erected  its  part  of 
the  line,  when,  as  alleged,  the  appellee  Cumberland  Telephone 
Company  obtained  a  majority  of  the  stock  in  the  Bichmond  Com- 
pany, and  took  the  control  and  complete  management  thereof, 
stopped  the  erection  of  this  line,  and  refused  to  carry  out  the  con- 
tract, and  had  abandoned  the  same.  The  lower  court  sustained  a 
demurrer  to  the  petition,  evidently  on  the  ground  that  an  actio, 
on  such  a  contract  was  inhibited  by  the  statute. 

The  appellant  contends  that  because  the  contract  stipulated  that 
the  poles  were  to  be  erected  on  the  line  between  the  two  towns, 
and  the  connection  made,  within  the  12  months,  and  that  it  was 
within  the  power  of  the  parties  to  the  contract  to  complete  same 
within  the  time  named,  therefore  the  contract  was  valid  and  bind- 
ing. So  much  of  section  470,  Ky.  St.,  as  is  applicable  to  the 
question  presented,  reads  as  follows: 

"  No  action  shall  be  brought  to  charge  any  person  .  .  .  upon  any  agree- 
ment which  is  not  to  be  performed  within  one  year  from  the  making  thereof. 
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unless  the  promise,  contract,  agreement,  representation,  assurance  or  rati- 
fication, or  some  memorandum  or  note  thereof,  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith.     .    , 


ff 


The  statute  refers  to  such  contracts  as  cannot  be  performed  by 
either  party  within  a  year^  and  although  it  may  contain  various 
stipulations^  some  of  which  may  be  performed  within  a  year,  yet 
if  any  part  of  it  cannot  be  so  performed  it  is  clearly  within  the 
statute. 

In  the  case  of  Halloway  v.  Hampton,  4  B.  Mon.  415,  the  plain- 
tiff had  agreed  to  sell  and  deliver  to  defendant  his  crop  of  hemp 
then  on  hand,  as  soon  as  prepared  for  manufacture,  to  be  delivered 
at  a  certain  place  and  at  a  certain  price,  and  in  like  manner  to 
deliver  his  crop  of  the  two  succeeding  years.  The  suit  was  brought 
for  the  refusal  of  the  defendant  to  receive  and  pay  for,  at  the  con- 
tract price,  the  next  succeeding  crop  after  the  date  of  the  contract. 
Defendant  contended  that  the  contract  was  not  to  be  performed 
within  a  year,  and,  being  verbal,  was  within  the  statute.  The 
court,  in  discussing  that  case,  said : 

"The  question  has  presented  itself  whether,  as  the  crop  of  the  first  year 
succeeding  the  date  of  the  agreement  might  have  been  delivered  within  a  year 
from  that  time,  this  action  might  not  be  maintained  upon  the  stipulations 
relating  to  that  crop;  but  upon  consideration  of  the  subject  we  are  satisfied 
that  the  agreement,  though  it  consists  of  various  mutual  stipulations  which 
may  be  peiiormed  or  violated  at  different  periods,  must,  in  view  of  the  statute, 
be  regarded  as  one  entire  contract,  as  indeed  it  is  in  fact,  and  that,  although 
some  of  its  stipulations  might  be  performed  within  the  year,  yet  as  the  agree- 
ment— that  is,  the  entire  agreement,  for  there  is  but  one — ^is  obviously  not 
to  be  performed  within  the  year,  and  cannot  be,  no  action  can  be  maintained 
for  the  breach  of  those  stipulations  which  might  and  should  have  been  per- 
formed within  that  time.  The  statute  embraces  all  agreements  which  are 
to  be  fully  performed  within  the  year." 

The  agreement  in  that  case  to  deliver  the  second  and  third  crops 
of  hemp  was  as  much  a  part  of  the  contract  as  the  stipulation  to 
deliver  the  first.  So,  here,  the  agreement  for  the  use  of  the  two 
telephone  lines,  the  terms  upon  which  each  was  to  use  the  other's 
lines,  and  the  length  of  time  for  which  such  use  was  to  exist,  con- 
stitute just  as  much  a  part  and  as  important  an  element  in  the 
contract  as  the  provision  for  the  construction  of  the  lines.     The 
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completion  of  the  lines  and  connection  of  the  wires  would  not 
and  could  not  complete  this  contract  It  would  be  but  the  begin- 
ning of  the  expected  beneficial  part  of  the  same.  An  executed 
contract  is  defined  as  ''  one  in  which  the  object  of  the  contract  is 
performed."  The  violation  of  this  verbal  contract  by  appellees^ 
and  the  statutory  prohibition  in  the  way  of  the  enforcement  of  it, 
will  work  injury  to  appellant^  but  it  results  from  the  neglect  of 
appellant  in  not  having  this  contract,  or  some  memorandum  there- 
of^ reduced  to  writing  and  signed  by  the  parties. 
For  these  reasons^  the  judgment  is  affirmed. 


Western  Union  Telbgbaph  Co.  v.  Pennsylvania  Co. 

United  Statea  Cirouit  Court,  Western  Divieion,  Petmsylvania, 

1.  CONTBiLOT  BETWIEK  BAILBOAD  OOMPANT  AND  TBLBGBAFH  COMPANT. — ^A  con- 
tract entered  into  by  a  railway  company  and  a  telegraph  company,  exe- 
cutory in  its  character,  for  the  purpose  of  establishing  a  relationship 
between  the  parties  covering  telegraph  appliances  and  facilities  there- 
after to  be  couBtructed,  providing  for  their  repair  and  extension,  and 
regulating  their  use  in  the  transmission  of  railrocul  business  for  the 
benefit  of  the  railroad,  and  of  commercial  business  for  the  benefit  of 
the  telegraph  company,  containing  no  words  conveying  to  the  telegraph 
company  any  title  to  the  real  property,  does  not  operate  as  a  grant  of 
any  interest  in  real  property  to  the  tel^^aph  company.  The  contract 
creates  a  joint  enterprise  and  ownership  and  is  terminable  at  the  option 
of  either  party  on  reasonable  notice. 

Demurrer  to  bill  in  equity.    Decided  October  6,  1903 ;  reported 
in  125  Fed.  67. 

Bush  Taggart  and  A.  M.  Neepety  for  complainant. 

Dalzell,  Scott  &  Gordon,  for  defendant. 
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Opinion  by  BuyFiNGTOW^  District  Judge: 

This  is  a  demurrer  to  a  bill  in  equity  filed  by  the  Western  Union 
Telegraph  Company  against  the  Pennsylvania  Company,  lessee 
of  the  Cleveland  &  Pittsburg  Kailroad  Company.  The  bill  is 
based  upon  an  agreement  entered  into  in  October,  1856,  between 
the  Western  Union  Telegraph  Company  and  the  Cleveland  & 
Pittsburg  Bailroad  Company ;  and  the  rights  of  the  complainant 
herein  considered  arise  under  that  contract,  and  an  alleged  sub- 
sequent parol  modification  thereof.  On  June  2,  1902,  the  Penn- 
sylvania Company,  the  successor  of  the  Cleveland  &  Pittsburg 
Railroad  Company,  notified  the  telegraph  company  it  would  ter- 
minate such  contract  in  one  year  thereafter,  whereupon  the  latter 
filed  this  bill  to  compel  specific  performance,  and  to  enjoin  respond- 
ent from  terminating  the  contract  The  respondent  has  demurred, 
and  the  questions  involved  in  such  demurrer  which  are  herein 
considered  are,  first,  whether  this  agreement  conveyed  to  com- 
plainant an  easement  or  grant  of  real  estate  in  perpetuity ;  and, 
secondly,  whether  the  contract  is  terminable  by  the  railroad  on 
reasonable  notice.  In  view  of  the  case  of  The  Western  Union 
Telegraph  Company  v.  The  Pennsylvania  Railroad  Company 
(C.  C),  120  Fed.  362,  and  the  aflSrmance  thereof  by  the  United 
States  Circuit  Court  of  Appeals  (123  Fed.  33),  it  is  not  necessary 
to  here  consider  any  right  claimed  by  the  bill  to  vest  in  the  com- 
plainant by  virtue  of  the  act  of  Congress  of  July  24,  1866  (14 
Stat.  221,  ch.  230).  The  case  turns  on  the  agreement  of  1856, 
and  the  meaning  and  construction  of  such  contract  are  referable  to 
its  date  of  execution.  If  the  writing  then  vested  no  interest  in 
realty,  the  actions  of  the  parties  since  have  not  enlarged  its  scope, 
for  both  have  acted  and  are  now  acting  under  it,  and  their  existing 
rights  and  status  are  derived  therefrom.  The  property  here  in- 
volved is  situate  in  Ohio  and  Pennsylvania,  and  in  these  States 
a  grant  of  realty,  by  their  statutes  of  fraud,  must  be  in  writing. 
The  common-law  requirement  in  a  conveyance  of  real  estate  is 
that  it  shall  contain  apt  words  of  conveyance,  or  manifest  a  clear 
intent  by  other  terms.  Examination  shows  that  this  writing  con- 
tains no  apt  words  of  conveyance,  nor  evidences  an  intent  to  con- 


940  Amxrioak  EirSOTBiCAi.  Casss.  [yol.  8 

Western  Union  Telegraph  Go.  y.  Pennsylvania  Go. 

?ey.  Its  form  is  not  that  of  a  conveyance.  It  styles  itself  not 
by  the  title  given  to  a  conveyance,  viz.,  "  lease,"  "  indenture,"  or 
"  deed,"  but  by  that  of  "  agreement  "  or  "  contract;  "  and,  while 
it  is  a  mere  formal  matter,  it  will  be  noted  the  grantor  of  the 
alleged  realty  is  made  the  party  of  the  second  part,  and  the 
grantee,  of  the  first  part.  Moreover,  if  this  paper  is  to  be  regarded 
as  a  conveyance,  and  its  effect  is  to  create  a  perpetual  servitude 
and  easement  on  the  property  of  the  railroad,  and  to  bind  the  tele- 
graph company,  in  perpetuity,  to  operating  and  exercising  such 
easement,  then  these  broad  powers  and  obligations  are  irrevocably 
granted  and  assumed  in  perpetuity  by  these  respective  corpora- 
tions, without  recital  of  any  statutory  authority  thereto  enabling 
them,  or,  if  such  powers  are  presumed,  no  corporate  action  author- 
izing their  exercise  by  the  executive  officers  is  recited.  The  paper 
simply  shows  exercise  of  power  by  the  executive  officers,  without 
reciting  enabling  statutory  authority  or  corporate  action.  Pre- 
sumably, this  agreement  was  made  between  parties  familiar  with 
the  forms  and  requirements  of  conveyance  and  due  corporate 
action.  It  was  between  companies  engaged  in  large  affairs.  They 
knew  what  each  meant  to  grant  and  acquire.  The  omission,  then, 
from  this  contract  of  all  form,  words,  and  terms  incident  to  a  con- 
veyance of  realty,  and  of  reference  to  authority  to  exercise  the 
broad  powers  now  imputed  to  this  writing,  is  most  significant.  If 
the  parties  intended  to  convey  and  grant,  presumably  they  knew 
how  to  express  such  interest  in  fitting  terms.  But  if  the  instru- 
ment was  capable  of  such  construction  as  to  make  it  a  conveyance, 
it  must  be  conceded  it  would  be  a  strained  one,  and  therefore  one 
to  be  resorted  to  only  in  case  it  is  not  susceptible  of  a  single,  natu- 
ral construction.  But  this  we  think  it  is.  The  paper  was  execu- 
tory. No  present  consideration  passed.  The  purpose  was  to 
establish  a  relationship  between  the  parties  covering  telegraph 
appliances  and  facilities  thereafter  to  be  constructed,  to  provide 
for  their  repair  and  extension,  and  to  regulate  their  use  in  the 
transmission  of  railroad  business  for  the  benefit  of  the  railroad, 
and  of  commercial  business  for  the  benefit  of  the  telegraph  com- 
pany.   Such  agreements  have  been  held  to  create  joint  enterprises 
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and  ownerships.  St.  Paul,  etc.,  Co.  v.  Western  Union  Telegraph 
Company,  118  Fed.  511,  55  C.  C.  A.  263;  Western  Union  Tele- 
graph Company  v.  Burlington,  etc.,  B.  Co.  (C.  C),  1  Am.  ElectL 
Cas.  402,  11  Fed.  1 ;  Atlantic  <&  Pacific  Tel.  Co.  v.  Union  Pacific 
Bailroad  Co.  (C.  C),  1  McCrary,  541,  1  Fed.  745.  By  it  the 
railroad  was  to  secure  telegraphic  services  in  conducting  its  busi- 
ness, and  the  telegraph  company  was  to  have  the  use  of  railroad 
property,  and  the  facilities  to  carry  on  a  general  commercial  tele- 
graphic business.  In  the  original  installation  the  railroad  was 
to  furnish  in  place  poles  and  cross-arms;  the  telegraph  company 
to  furnish  wire,  insulators,  instruments,  and  patents,  and  string 
one  wire.  For  stringing  this  wire  the  railroad  was  to  pay  $30  per 
mile.  Certainly,  by  this  original  installation  of  poles,  cross- 
arms,  and  wires  thus  made  or  paid  for  by  the  railroad  company, 
and  located  on  its  own  ground,  it  cannot  be  said  that  the  telegraph 
company  acquired  any  title  to  the  land  to  which  these  fixtures  were 
attached.  For  aught  that  appears  in  the  contract,  the  telegraph 
company  had  no  express  right  of  entry  to  these  poles  or  wires.  The 
duty  of  keeping  the  line  in  order  rested  upon  the  railroad,  and 
under  the  parol  modification  the  telegraph  company  simply  fuiv 
nished  material,  while  the  railroad  did  the  work.  Under  a  work- 
ing contract  for  such  a  joint  undertaking,  it  is  clear  that  no  ease- 
ment or  grant  of  any  interest  in  realty  was  contemplated  or  re- 
quired. It  is  true,  the  telegraph  company  had  the  right  to  string 
another  wire  for  its  own  use;  but  this,  it  will  be  observed,  was 
on  the  poles  of  the  railroad,  and  such  right,  when  exercised,  was 
not  incident  to  ownership  created  or  vested,  but  because  the  con- 
tract expressly  allowed  it.  Indeed,  the  express  grant  of  such  right 
by  section  5  implies  that,  in  the  scrivener's  view,  such  grant  was 
essential  to  the  exercise  of  that  which  would  have  been  an  incident 
of  ownership,  if  the  telegraph  company,  by  the  agreement  as  a 
whole,  was  vested  with  a  line  easement.  The  eighth  clause  pro- 
vides that  the  railroad  company  was  not  to  allow  any  other  tele- 
graph line  or  individual  to  build  or  operate  a  line  of  telegraph  on 
or  along  the  said  railroad,  or  any  part  thereof.  Such  a  provision 
WAS  held,  in  the  case  of  The  Pacific  Compan/y  v.  Western  Urvion 
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Telegraph  Company  (C.  C),  4  Am.  Electl.  Cas.  232,  60  Fed.  494, 
incompatible  with  the  contentioii  that  the  contract  conveyed  a 
right  to  the  real  estate,  because  it  amounts  to  an  assertion  by  the 
railroad  company  of  a  right  to  control  the  future  use  of  the  ground. 
That  the  material  furnished  by  the  telegraph  company  went  into 
the  construction  of  lines  does  not  of  itself  make  them  or  it  realty. 
Much  less  does  it  draw  to  such  personalty  ownership  of  the  par- 
ticular  ground  on  which  they  are  placed.  It  must  be  borne  in 
mind  that  they  are  so  placed  under  the  contract,  and  if  the  con- 
tention of  the  parties,  evidenced  by  that  contract,  was  that  they 
were  not  to  be  considered  realty,  they  will  be  treated  as  personalty. 
Whether  fixtures  such  as  poles,  wires,  and  rails  lose  their  charac- 
ter as  personalty  depends  in  a  great  measure  upon  whether  the 
one  who  placed  them  on  another's  ground  intended  such  a  result. 
St.  Paul,  etc.,  Co.  v.  Western  Union  Telegraph  Company,  118 
Fed.  513,  55  C.  C.  A.  263;  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  B. 
Co.,  142  U.  S.  409,  12  Sup.  Ct.  188,  35  L.  Ed.  1055 ;  Van  Ness  v. 
Pacard,  2  Pet.  137,  7  L.  Ed.  374;  Wagner  v.  Cleveland,  etc.,  R. 
Co.,  22  Ohio  St.  663,  10  Am.  Eep.  770 ;  Northern  Central  R.  Co. 
V.  Canton  Co.,  30  Md.  347 ;  Toledo  R.  Co.  v.  Durdap,  47  Mich. 
456,  11  N.  W.  271;  Oregon  Co.  v.  Hosier,  14  Ore.  522,  13  Pac. 
300,  58  Am.  Eep.  321 ;  Western  Union  Co.  v.  Burlington  (C.  C), 
1  Am.  Electl.  Cas.  402,  11  Fed.  1;  Tifft  v.  Horton,  53  K  Y.  380, 
13  Am.  Rep.  537.  To  these  may  be  added  Apsden  v.  Austin,  5 
A.  &  Ellis  (K  S.),  671,  where  the  court  said: 

"  It  is  possible  that  each  party  to  the  present  instrument  may  have  con- 
tracted on  the  supposition  that  the  business  would  be  carried  on,  and  the 
service  in  fact  continued,  during  the  three  years,  and  yet,  neither  party 
might  have  been  willing  to  bind  himself  to  that  effect;  and  it  is  one  thing 
for  the  court  to  effectuate  the  intention  of  the  parties  to  the  extent  to  which 
they  may  have  even  imperfectly  expressed  themselves,  and  another  to  add 
to  the  instruments  all  such  covenants  as  upon  a  full  consideration  the  court 
may  deem  fitting  for  completing  the  intention  of  the  parties,  but  which  they 
either  purposely  or  unintentionally  have  omitted.  The  former  is  but  the 
application  of  a  rule  of  construction  to  that  which  is  written.  The  latter 
adds  to  the  obligations  by  which  the  parties  have  bound  themselves,  and  is, 
of  course,  quite  unauthorized,  as  well  as  liable  to  great  practical  injustice 
in  the  application." 
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The  agreement  then  being  one  for  the  furtherance  of  a  joint 
enterprise^  and  not  for  the  grant  of  an  interest  or  easement  in 
realty^  we  are  of  opinion  it  was  terminable  at  the  option  of  either 
party  on  reasonable  notice.  No  time  was  specified  for  its  contin- 
uance^  but  clearly^  under  the  terms  of  this  contract,  its  subject- 
matter,  and  the  objects  in  view,  the  failure  to  specify  any  time 
could  not  imply  that  this  agreement  was  for  all  time.  As  is  the 
case  in  many  joint  enterprises  without  time  limit,  the  parties 
probably  assumed  the  success  of  the  enterprise  and  benefits  accru- 
ing therefrom  to  the  parties  afforded  a  guaranty  of  indefinite  con- 
tinuance. The  outcome  justified  such  belief,  for  this  contract, 
without  provision  for  continuance,  has,  through  the  advantages 
accruing  to  both  parties,  worked  its  own  extension  for  nearly  50 
years.  The  view  that  the  contract,  being  without  limit,  was  term- 
inable, is  in  accord  with  the  authorities.  Echols  v.  Nev>  Orleans 
B.  Co.,  52  Miss.  610,  was  a  contract  for  cord  wood  to  be  furnished 
without  limit  of  time,  save  that  it  was  to  ^^  continue  as  long  as 
satisfaction  be  given  by  the  contractors."  It  was  held  terminable 
on  reasonable  notice,  although  there  was  no  default  of  the  con- 
tractors, the  court  saying: 

"  Perpetual  contracts  of  this  character  will  not  be  tolerated  by  the  law,  or, 
rather,  will  not  be  enforced  as  Imposing  an  eternal  and  never-ending  burden. 
An  agreement  to  furnish  a  support  or  service  or  a  particular  commodity  at  a 
specified  price,  or  to  do  a  certain  thing  without  specification  as  to  time,  will 
be  construed  either  as  terminable  at  pleasure,  or  as  implying  that  the  thing 
to  be  done  shall  be  implied  within  a  reasonable  time,  and  the  obligations 
shall  cease  with  the  same  limitation.  Any  other  theory  than  this  would 
subject  incautious  persons — ^a  class,  it  may  be  remarked,  which  includes  the 
majority  of  mankind — into  lifelong  servitudes,  and  greatly  fetter  and  em- 
barrass the  commerce  of  the  world.  Indeed,  it  may  be  said  that  any  other 
theory  is  a  moral  and  practical  impossibility,  and,  if  indulged  in  by  the  courts, 
could  not  be  enforced  in  the  ordinary  concerns  of  life.'' 

In  Jones  v.  Newport  News  Co.,  65  Fed.  736,  13  C.  C.  A.  95,  a 
coal  tipple  and  trestle  were  constructed  by  a  warehouseman  under 
an  agreement  with  the  railroad  that  it  would  construct  a  switch 
thereon  and  deliver  coal  to  him.  There  was  no  agreement  as  to 
time.  It  was  held  the  railroad  company  could  terminate  the  switch 
right,  the  court  saying: 
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"It  is  not  alleged  that  either  the  defendant  or  his  predecessor  agreed  to 
keep  the  switch  in  the  main  line  for  any  definite  time,  or  that  either  ex- 
pressly agreed  to  keep  it  there  forever.  The  plaintiff  contends  that,  nothing 
having  been  said  as  to  time,  the  implioation  is  that  the  switch  was  to  be 
maintained  at  all  times;  i.  e.,  forever.  Such  a  construction  is  quite  at 
variance  with  the  views  of  the  Supreme  Court,  as  expressed  in  Tewas  d  P. 
Railroad  Co,  v.  City  of  Marshall,  136  U.  S.  393  ( 10  Sup.  Ct.  846,  34  L.  Ed. 
386)." 

In  the  case  of  The  B.  &  0.  R.  R.  Co.  v.  The  Ohio  Company,  re- 
ferred to  in  the  case  of  The  Chattanooga  Co.  v.  Cincinnati  Co. 
(O.  C),  44  Fed.  456,  it  was  held  that  though  there  was  a  grant 
by  the  Ohio  &  Miss.  Ry.  Co.  that  the  B.  &  O.  R  R  Co.  "  shall  have 
the  exclusive  right  to  forward  express  matter  over  the  said  rail- 
road of  the  party  of  the  second  part,"  and  the  latter  company  had 
established  and  opened  offices  all  along  the  line  of  the  railroad 
of  the  Ohio  &  Mississippi  Company,  and  had  acted  under  a  con- 
tract for  some  years,  it  was  nevertheless  terminable  by  the  Ohio  & 
Mississippi  Company.  Coffin  v.  Landis,  46  Pa.  432,  was  an  agree- 
ment without  specification  of  time  continuance.  This  the  court 
refused  to  regard  as  perpetual,  saying: 

"  It  is  evident,  then,  that  were  we  so  to  construe  the  agreement  as  to  hold 
obligatory  upon  the  one  party  to  employ,  and  upon  the  other  party  to  serve, 
during  any  period,  we  should  be  in  danger  of  imposing  liabilities  which  both 
parties  purposely  avoided  assuming.  And  if  it  be  admitted  that  neither  of 
the  parties  contemplated  a  severance  of  the  relation  formed  by  the  contract, 
at  the  will  of  the  other  party,  it  does  not  follow  that  we  are  at  liberty  to 
treat  the  agreement  as  containing  a  covenant  against  it.  That  would  be  to 
make  an  expectation  of  results  equivalent  to  a  binding  engagement  that  they 
should  follow." 

Without  discussing  at  length  cases  cited  by  counsel  for  the  tele- 
graph company,  of  which  the  Mississippi  Logging  Co.  v.  Robson, 
69  Fed.  775,  16  C.  C.  A.  400;  Great  Northern  Ry.  Co.  v.  Manr 
Chester,  8.  &  L.  Ry.  Co.,  5  De  Gex  &  S.  Ch.  Rep.  138,  and  Llanelly 
Ry.  Co,  V.  London  <&  Northwestern  Ry.  Co.,  7  H.  L.  550,  are  ex- 
amples, it  will  be  observed  that  present  and  valuable  considerations 
in  each  case,  on  the  execution  of  the  several  agreements,  passed 
to  the  party  that  afterwards  sought  to  terminate.     Moreover,  in 
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considering  the  English  cases^  regard  must  be  had  to  the  statutory 
right  of  the  railroad,  by  appropriate  proceedings,  to  compel  a  run- 
ning arrangement  of  the  general  nature  provided  by  the  agree- 
ment. Holding  the  agreement  nonterminable  was  therefore,  in 
effect,  but  giving  the  railroad  what  it  could  secure  by  statutory 
proceedings. 

After  full  consideration,  we  are  of  opinion  the  present  agree- 
ment conveyed  no  interest  or  easement  in  realty,  and  that  it  was 
terminable  on  reasonable  notice,  for  which  latter  conclusion  we 
find  support  in  Texas,  etc.,  Ry.  Co.  v.  City  of  Marshall,  136  U.  S. 
407,  10  Sup.  Ct.  846,  34  L.  Ed.  385.  We  are  also  of  opinion  the 
relation  between  the  parties  was  one  of  joint  own^mhip  and  inter- 
est in  the  personalty  subject  to  this  particular  agreement,  but  the 
extent  of  that  ownership  or  interest  is  not  here  involved  or  deter- 
mined. 

Our  view  of  both  the  two  questions  noted  in  the  early  part  of 
this  opinion  being  with  the  respondent,  a  decree  sustaining  the 
demurrer  to  that  extent  may  be  drawn. 

Contracts  bet^reea  railroad  aad  telocrapH  oompamiea;  g;rmat  of 
eaflomoat  la  rlslLt  of  ^ray;  offoot  of  morffor  of  telosrapH  oompamiofl* — 

In  the  case  of  Bt.  Pcuul,  Minneapolis  d  Manitoba  Ry,  Co,  v.  Western  Union 
Tel,  Co.,  118  Fed.  497  (Circuit  Court  of  Appeals,  8th  Circuit),  the  following 
facts  appear:  A  railroad  company  entered  into  a  contract  with  certain  per- 
sons hy  which  the  latter  agreed  to  construct,  maintain  and  operate  a  tele- 
graph line  along  the  right  of  way  of  the  railroad  company  upon  certain  terms 
and  conditions  relating  to  the  cost  of  construction  and  maintenance,  its  re- 
newal, and  its  operation  for  the  benefit  of  both  parties.  The  contract  con- 
tained no  limitation  as  to  time,  and  provided  that  as  the  railroad  was  extended 
along  its  right  of  way,  the  other  parties  should  continue  the  line  of  tele- 
graph along  the  line  of  railroad  upon  the  same  terms  and  con- 
ditions. It  contained  a  further  provision  that  the  railroad  company, 
"does  hereby  grant  to  the  said  parties  of  the  first  part,  for  the 
uses  and  purposes  of  this  contract  and  to  keep  off  competing  lines,  the  ex- 
clusive right  of  way  for  the  lines  of  telegraph  along  and  upon  the  lands  of 
the  party  of  the  second  part,  as  far  as  can  be  legally  done;  and  it  is  hereby 
mutually  agreed  that  this  contract  shall  be  binding  upon  the  successors, 
representatives,  and  assigns  of  both  parties  hereto."  It  was  held  that  such 
contract  was  not  a  present  grant  of  an  estate  or  interest  in  the  railroad 
right  of  way  to  be  held  and  enjoyed  by  the  grantees  for  all  time,  independ- 
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ently  of  the  provisions  of  the  agreement,  but  that  the  grant  was  only  intended 
to  continue  so  long  as  the  contract  should  continue  in  force,  and  that  it  'was 
within  the  power  of  the  parties  or  their  successors  to  terminate  the  same 
by  subsequent  parol  agreements.  Such  contract  could  in  no  event  be  con- 
strued as  granting  a  right  in  the  nature  of  an  easement  in  any  right  of  way 
which  had  not  at  the  time  been  acquired  or  located  by  the  railroad  company. 
Such  contract  may  be  superseded  by  a  new  contract  between  the  railroad 
company  and  a  telegraph  company  succeeding  to  the  interest  of  the  persons 
named  in  the  original  contract. 

It  further  appeared  that  the  company  succeeding  to  the  rights  of  such 
persons  subsequently  transferred  all  their  lights  and  interests  under  the 
contract  to  the  Western  Union  Telegraph  Company.  Negotiations  were  then 
entered  into  between  the  railroad  company  and  the  Western  Union  Tele- 
graph Company  whereby  such  parties  agreed  jointly  to  construct  telegraph 
lines  along  the  railroad  right  of  way,  for  the  construction  of  which  they  both 
contributed.  It  was  held  that  under  such  contract  the  parties  were  equal 
joint  owners  of  the  lines  constructed;  and  that  on  the  termination  of  the 
contract  the  telegraph  lines  did  not  become  the  property  of  the  railroad 
company  because  attached  to  its  right  of  way,  nor,  on  the  other  hand,  did 
the  telegraph  company  have  a  perpetual  easement  in  such  right  of  way  en- 
titling it  to  maintain  its  lines  thereon  without  compensation. 
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See  Electbic  Light;  Emplotkbs;  Wibbs. 

DEFECTIVE  POLES  AND  CROSS-ARMS. 
Oaueing  injuriee  to  linemen 

See  Emplotees. 

ELECTRICAL  APPLIANCES. 
See  Eleotbio  Light;.  Employees;  Highways;  Poles;  Wibes. 

ELECTRICITY. 
Duty  to  prevent  acddents, — ^Those  who  manufacture  or  use  electricily 
for  private  advantage  must  do  so  at  their  peril.  The  only  way  to 
prevent  accidents  where  a  deadly  current  is  used  is  to  have  perfect 
protection  at  those  points  where  people  are  liable  to  come  in  contact 
with  it. 

Lexington  Railway  Co.  v.  Fains,  Adm'r 499 

Perfect  insulation  required  at  places  of  probable  contact, — See  note  to 

Lexington  Railway  Co.  v.  Fains,  Adm'r 605 

Defective  insulation. 

See  Wibes  ;  Employees. 

ELECTRIC  LIGHT. 
See  ABumiTG  Owitebs;  Employees;  Highways;  Poi£S;  Wibbs. 
Franchise  for  electric  street  railway  coupled  with  lighting  privilege, — 
A  franchise  for  the  use  of  streets  for  an  electric  railway  and  also 
granting  a  privilege  to  erect  poles  and  wires  for  electric  lighting 
purposes  cannot  be  disconnected  so  as  to  permit  an  assignment  of 
the  privilege  of  erecting  electric  light  wires  and  poles  to  one  not 
owning  or  operating  the  electric  railway. 

Carthage  v.  Carthage  Light  Co 143 
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Oontracta  tdih  municipaUtiea,  Ten  years  not  on  unreasonable  length 
of  time  for  the  running  of  a  contract. 

Denver,  Cily  of,  v.  Hubbard 291 

A  contract  for  such  a  time  does  not  create  or  tend  to  create  a 
monopoly.  Idem. 

The  execution  of  such  a  contract  is  not  a  surrender  of  the  legislative 
powers  of  the  city  council.  Idem. 

An  offer  by  another  company  to  furnish  light  for  a  less  sum  than 
that  stupulated  does  not  affect  its  validity.  Idem. 

Action  on  lighting  oontraot, — ^An  ordinance  granting  an  electric 
light  franchise  providing  for  furnishing  electric  lights  to  the  dty 
for  a  stipulated  price,  is  a  contract  binding  upon  company  and  city. 
The  failure  of  the  company  to  place  wires  imderground  and  paint 
its  poles  does  not  affect  an  action  on  such  contract. 

Elaukaima  Elect.  Light  Co.  v.  City  of  Kaukauna 348 

The  failure  of  the  company  to  indemnify  the  city  from  damages  is  no 
defense  to  such  an  action. 

But  the  failure  to  furnish  additional  lights  as  required  by  the  ordi- 
nance, if  the  city  has  not  voluntarily  received  any  of  the  benefits 
therefrom  precludes  recovery.  Idem. 

Municipality  may  erect  and  operate  lighting  system,  and  a  proposi- 
tion need  not  be  submitted  to  a  popular  vote  before  a  debt  can  be 
incurred  imder  N.  C.  Const.,  Art.  7,  fi  7. 

Fawcett  v.  Town  of  Mt.  Airy 841 

Power  to  light  streets  and  public  buildings  is  one  of  implication, 
where  it  is  not  specially  conferred;  and  the  power  to  light  includes 
the  power  to  build  and  operate  a  lighting  system.  Idem. 

Suhmiaaion  of  oontraot  to  vote  of  electors  is  required  under  a  statute 
requiring  the  board  of  aldermen  to  provide  for  an  election  to  vote 
upon  the  question  as  to  whether  a  contract  for  furnishing  lights 
to  the  city  should  be  executed.  Without  such  submission  the  con- 
tract is  invalid. 

Wadsworth  v.  City  of  Concord 315 

A  contract  is  tinreaaonahle  and  invalid  which  runs  for  30  years  and 
calls  for  the  payment  of  an  amount  from  30  to  60  per  cent,  in  ex- 
cess of  that  paid  for  similar  services  in  other  places. 

Le  Fever  v.  Northwestern  Heat,  Light  &  Power  Co 330 

Contract  from  year  to  year;  renewal,  see 

Howell  Elect.  L.  A  P.  Co.  v.  VUlage  of  Howell 363 

Power  of  municipal  board  to  contract  for  light,  see 

Keid   V.   Trowbridge 368 

Municipal  contract  for  street  lighting  under  New  Jersey  statute,  see 

Piatt  V.  City  of  Englewood 364 
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ELECTRIC  LIGHT  {Continued). 
Oontaot  with  pulley  wire, — ^An  electric  light  company  is  liable  for  in- 
jury caused  by  contact  with  a  pulley  wire  used  in  lowering  or  hoist- 
ing an  arc  lamp  which  had  become  charged  by  contact  with  the  feed 
wire  of  an  electric  lamp. 

Lexington  Railway  Co.  v.  Fains,  Admr 491^ 

Death  caused  by  shock  while  etamdmg  near  an  electric  light  pole. — 
The  question  as  to  whether  or  not  an  electric  light  company  is 
negligent  in  its  failure  to  inspect  its  lamps  and  discover  a  defect 
causing  death  by  electric  shock  to  a  person  standing  near  an  elec- 
tric light  pole  is  within  the  proper  province  of  a  jury. 

Lutof  V.  United  Electric  Light  Co 606 

€Hro88  negligence  of  an  electric  light  company, — ^The  failure  of  the 
company's  employees  in  charge  of  its  power  house  to  turn  off  the 
electric  current  upon  being  informed  that  an  electric  light  pole 
near  which  the  accident  occurred,  was  on  fire,  and  the  failure  by  an 
inspector  of  the  company  to  inspect  such  pole  and  lamps  within  a 
reasonable  time  after  being  informed  of  its  condition  was  sufficient 
to  justify  a  finding  that  the  company  was  grossly  negligent.  Idenu 

Contact  with  live  guy  wire;  contributory  negligence. — ^Voluntary  con- 
tact with  a  guy  wire  of  an  electric  light  post,  with  the  knowledge 
that  such  wire  was  charged  with  electricity,  whereby  death  was 
caused,  does  not  conclusively  establish  contributory  negligence, 
where  it  appears  that  the  current  had  been  running  over  such  wire 
for  several  days  with  notice  to  the  defendant  and  that  such  wire 
had  been  handled  by  various  parties  during  that  time. 

South  Omaha  Water  Works  Co.  v.  Voseck 612 

Ouy  wire  charged  with  electricity. — A  defendant  electric  light  com- 
pany is  required  to  exercise  all  reasonable  precaution  against  pass- 
ing a  dangerous  current,  etc.,  through  a  guy  wire  attached  to  a  pole 
on  a  vacant  unenclosed  lot  in  a  densely  peopled  part  of  a  city. 

New  Omaha  Thomson-Houston  Electric  Light  Co.  v.  John- 
son   617 

Obligation  of  electric  light  company  to  protect  ite  patrons. — ^The  pat- 
rons of  an  electric  light  company  may  presume  that  they  will  not 
be  injured  in  attempting  to  use  that  which  the  company  sells  and 
that  it  will  do  all  that  human  care,  vigilance  and  foresight  can 
reasonably  do  consistent  with  the  practical  operation  of  its  plant  to 
protect  those  who  use  its  electric  light. 

Denver  Consolidated  Electric  Company  v.  Lawrence 617 

Bpeoifio  act  or  omission  causing  accident. — ^The  plaintiff  is  not  re- 
quired to  point  out  the  specific  act  or  omission  of  the  electric  light 
company  which  caused  the  accident  where  it  appears  that  he  re- 
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ceiyed  a  shock  of  electricity  while  engaged  in  turning  on  a  light 
and  that  the  electric  wires  were  overcharged  and  the  appliances 
were  defective.  Idem. 

Evidence  considered  and  held  sufficient  to  sustain  verdict.  Idem. 

Duty  of  inspection. — Reasonable  prudence  and  caution  required  of 
electric  light  companies  selling  electricity  for  lighting  purposes  to 
maintain  a  system  of  frequent  inspection.  Idem. 

ELECTRIC  LIGHT  COMPANY. 
See   Employees;    EicnncNT   Domain;    Fbanchisb;    High-  ..^ 

WATS;    MUNICIPAUTIES ;    POLES;    StBEETS;    WIBES. 

Bond  to  secure  completion  of  works  may  be  exacted  of  a  corporation 
to  which  an  electric  light  franchise  is  granted.  Sum  specified  may 
be  considered  as  liquidated  damages. 

City  of  Salem  v.  Anson 44 

Electric  conduits, — Statute  authorizing  use  of  electric  conduits  does 
not  confer  an  absolute  franchise  in  the  street. 

Boston  Electric  Light  Co.  v.  Boston  Terminal  Co 60 

MunicipaUty  may  compete  by  erecting  and  operating  its  own  system 
after  granting  a  franchise  to  an  electric  company. 

City  of  Joplin  v.  Southwestern  Missouri  Light  Co 00 

A  gas  company  having  an  exclusive  right  to  the  use  of  city  streets  for 
furnishing  gas  to  a  city  which  is  also  granted  an  electric  lighting 
franchise,  cannot  assert  its  exclusive  privilege  to  the  detriment  of 
an  electric  light  company  which  has  subsequently  acquired  a  fran- 
chise from  the  dty. 

People's  Elect.  Light  &  P.  Co.  v.  Capital  Gkw  &  Elect.  L.  Co.  71 

Mortgage  of  franchise. — ^An  electric  light  and  power  company  having 
franchise  from  a  city  for  the  use  of  its  streets  may  mortgage  its 
property  and  franchise  without  the  consent  of  the  Legislature. 

American  Loan  &  Trust  Co.  v.  General  Electric  Co 117 

Designation  of  number  and  location  of  lamps  need  not  be  by  ordi- 
nance. 

Baxter  Springs  v.  Baxter  Springs  Light  and  P.  Co 125 

General  statute  authorising  a  franchise  for  light  and  water  is  not 
sufficient  to  authorize  a  franchise  to  an  electric  light  company. 
The  court  took  judicial  notice  of  the  fact  that  when  the  statute  was 
passed  the  Legislature  did  not  contemplate  the  possibility  of  the 
use  of  electricity  for  the  lighting  of  public  streets. 

Carthage  v.  Carthage   light   Co 143 
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ELECTRIC  LIGHT  COMPANY   {continued),  page. 

Repeal  of  ordinanoe  granting  f  ranchiBe  not  authorized  where  company 
has  complied  with  its  terms. 

Phillipsburg  Elect.  L.  H.  &  P.  Co.  v.  Phillipsburg 149 

Use  of  streets  under  New  Jersey  statute,  in  boroughs,  see 

Point  Pleasant  Elect  L.  &  P.  Co.  v.  Borough  of  Bay  Head  230 

Until  the  borough  council  passes  an  ordinanoe  regulating  the  use  of 
the  borough  streets,  or  prescribing  the  manner  in  which  electric 
light  companies  shall  exercise  their  street  privileges,  an  electric 
light  company  which  has  obtained  the  consent  of  the  owners  of  the 
soil  may  string  its  wires  in  the  public  streets  of  the  borough.  Idem. 

Of/ioers  of  borough  restrained  from  interference, — ^The  borough  and 
its  officers,  who  claim  the  right  to  cut  such  wires  because  strung  in 
the  borough  streets  without  the  previous  action  of  the  borough 
council,  will  be  restrained  by  preliminary  injunction  from  such 
cutting.  The  injury  to  the  complainant  company  is  continuous, 
and  threatened  to  be  repeated,  and  is  not  one  for  which  adequate 
damages  can  be  recovered  at  law.  Idem. 

Use  of  streets  hy  eleotrie  Ught  company  where  fee  is  in  city, — Where 
the  fee  to  public  streets  is  in  a  municipality,  it  may  authorize 
private  corporations  or  individuals  to  erect  electric  light  poles  on 
its  streets  and  stretch  wires  thereon,  for  the  purpose  of  furnishing 
light  for  the  use  of  the  municipality  and  its  citizens,  provided  they 
do  not  materially  obstruct  the  use  of  the  streets  for  public  travel. 

McWethy  v.  Aurora  Elect  Light  &  P.  Co 220 

Abutting  owners  not  entitled  to  compensation. 

Gulf  Coast  Ice  Mfg.  Co.  v.  Bowers 226 

Ejectment  hy  abutting  owners, — ^A  person  occupying  part  of  a  street 
with  poles  and  appliances  for  lighting  the  street,  in  pursuance  of 
a  contract  made  with  the  municipal  authorities  under  New  Jersey 
Act  May  22,  1894  (P.  L.  p.  477),  has  such  rightful,  exclusive  pos- 
session of  the  part  so  occupied  as  will  support  a  plea  of  not  guilty  in 
an  action  of  ejectment  brought  by  the  owner  of  the  soil.  But  the 
right  of  such  a  person  to  use  the  street  in  the  immediate  vicinity 
of  his  poles  and  appliances  for  the  purpose  of  maintaining  them 
is  not  capable  of  supporting  such  a  plea. 

French  v.  Robb 288 

Effect  of  furnishing  Ught  to  private  persons, — ^If  a  person  who  has 
rightfully  placed  poles  and  wires  in  a  street  for  the  purpose  of 
lighting  the  street  uses  them  wrongfully  for  private  lighting,  he 
does  not  thereby  lose  his  right  to  maintain  them  as  against  the 
owner  of  the  soil.  Idem. 
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U9€  hp  private  lighting  company  is  a  diversion. — ^The  placing  by  a  pri- 
vate lighting  company  of  poles  at  the  curb  in  a  street,  and  the 
stringing  thereon  of  electric  light  cable  lines  and  wires  for  the  pur- 
pose of  furnishing  light  and  energy  to  private  takers,  is  a  diversion 
of  the  street  from  the  purposes  to  which  it  was  dedicated,  and  is  a 
taking  of  the  property  of  the  abutting  owner,  within  the  meaning  of 
section  19  of  the  bill  of  rights.  And  such  placing  of  poles,  lines, 
and  wires  is  none  the  less  an  unauthorized  takii^g,  even  though  it  be 
.  consented  to  by  the  city  authorities. 

Callen  v.  Columbus  Edison  Meet.  Co 243 

Injunction  restraining  u«a. — ^And  where  it  appears  that  the  acts  of 
the  lighting  company  in  so  placing  its  poles,  lines,  and  wires  were 
done  without  the  knowledge  or  consent  of  the  lot  owner,  and  that 
their  maintenance  will  work  injury  to  his  property,  appreciable  in 
character  and  amoimt,  such  owner  has  a  right  to  an  injunction 
against  such  maintenance,  and  an  order  for  removal.  Idem. 

Bighte  of  (Abutting  owners  to  compensation  for  use  of  streets  by  elec- 
tric light  companies,  see  note  to 

Callen  v.  Columbus  Edison  Elect.  L.  Co 251 
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Electric  light  transformers;  right  of  company  to  charge  therefor;  u/n-. .  . 
just  discrignination, — ^It  is  an  unjust  discrimination  for  an  electric 
light  company  to  refuse  to  furnish  to  a  customer  a  transformer  or 
converter  for  the  purpose  of  reducing  the  current  from  the  main  line 
so  as  to  permit  of  its  safe  use  for  electric  lighting  purposes  in  a 
house,  without  an  extra  charge  therefor,  where  it  appears  that  such 
company  has  furnished  such  instruments  to  other  customers  with- 
out extra  pay. 

Snell  V.  ainton  Elect.  Light,  H.  &  P.  Co 879 

EMINENT  DOMAIN. 
Public  use. — ^The  erection  and  maintenance  of  a  dam  to  obtain  water 
to  procure  power  to  generate  electricity  for  the  operation  of  a  rail- 
road does  not  constitute  a  public  use. 

Avery  v.  Vermont  Electric  Co 171 

EaUroad  right  of  way, — ^A  telegraph  company  seeking  to  acquire  for 
its  use  a  portion  of  a  railroad  right  of  way  must  show  that  the  ease- 
ment sought  to  be  appropriated  will  not  in  material  degree  interfere 
with  the  practical  uses  to  which  the  railroad  company  is  authorized 
to  put  such  right  of  way. 

Cleveland,  C,  C.  A  St.  L.  Ry.  Co.  v.  Ohio  Postal  Teleg.  Cable 
Co 152 
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EMINENT  DOMAIN   (oontifwed). 
The  meoMure  of  damages  is  the  amount  of  decrease  in  the  valne  of  tlie 
use  of  the  right  of  imy  for  railroad  purposes  whieh  will  resnlt  from 
the  easanent  appropriated  by  the  telegraph  company. 

Domestio  telegraph  company  organized  as  an  auxiliary  of  a  corpora- 
tion of  another  state  may  acquire  railroad  right  of  way  by  con- 
demnation. 

Oregon  Short  Line  R.  Ck>.  ▼.  Postal  Teleg.  Cable  Co 

Power  may  he  exercised  under  general  law  (Idaho  Rey.  Stats. 
I  6210),  provided  it  does  not  interfere  with  the  use  to  which  the 
right  of  way  was  originally  dedicated,  and  the  use  by  the  telegraph 
company  is  a  more  necessary  use. 

Power  of  telegraph  company  under  Poet  Roads  Act. — ^Law  of  Indiana 
authorizes  condemnation  by  telegraph  company  of  railroad  right 
of  way. 

Postal  Teleg.  Cable  Co.  v.  Chicago,  I.  &  L.  Ry.  Co 

Constitutionality  of  South  Carolina  statute  authorizing  condemna- 
tion of  railroad  right  of  way  by  telephone  company,  see 

South  Carolina  &  Georgia  R.  Co.  v.  American  Teleph.  & 
Teleg.  Co 

Rights  of  telegraph  company  under  Colorado  statute,  see  . 

Union  Pac.  R.  Co.  v.  Colorado  Postal  Teleg.  Co 

Georgia  statute  conferring  power  of  condemnation  authorizes  acquisi- 
tion of  railroad  right  of  way  by  telegraph  company. 

Savannah,  Florida  &  W.  Ry.  Co.  t.  Postal  Teleg.  Co 

Condemnation  of  railroad  right  of  way  independent  of  statute  j  selec- 
tion of  location;  appraisal  of  damages,  see 

Postal  Teleg.  Cable  Co.  y.  Or^;on  State  Line  R.  Go 

Arkansas  statute^  right  imder,  and  constitutionality,  see 

St.  Louis  &  San  Francisco  R.  Co.  v.  Southwestern  Teleph. 
&,  Teleg.  Co 

Montana  statute  authorizing  condemnation,  see 

Postal  Teleg.  Cable  Co.  v.  Oregon  Short  Line  R.  Co 
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EMPLOYEES. 

Injury  to  lineman  hy  contact  with  live  wire;  knowledge  of  iHoe-f^rinci- 
pal  that  wires  were  charged, — ^A  lineman  was  injured  while  work- 
ing on  one  of  the  poles  of  an  electric  light  company  by  coming  in 
contact  with  a  charged  wire.  He  had  no  knowledge  that  the  wire 
waa  charged  with  electricity,  but  this  fact  was  known  to  the  repre- 
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sentatives  of  the  electric  light  company.  The  wires  upon  the  pole 
were  improperly  placed.  It  was  held  that  the  defendants  were 
guilty  of  negligence. 

General  Electric  Co.  v.  Murray 708 

Allegation  (u  to  defendant's  knowledge  of  negligent  oonairuotion. — 
An  allegation  that  the  construction  of  the  wires  causing  the  injury 
was  defective,  and  that  the  plaintiff  had  no  knowledge  of  the  same 
prior  to  the  time  he  was  injured  and  that  the  defendants  negli- 
gently and  carelessly  operated  said  electric  wire,  and  permitted  said 
deadly  current  of  electricity  to  be  transmitted  oyer  and  through  said 
electric  wire,  as  aforesaid,  without  warning  to  the  plaintiff,  is  suf- 
fid^it.  Idem. 

Fellow  eervanta;  street  oar  conductor  injured  hy  negligence  of  car 
inspector . — A  conductor  of  a  street  car  and  a  car  inspector  em- 
ployed hy  a  street  railway  company  to  inspect  the  electrical  ap- 
paratus of  its  street  cars  are  fellow  servants;  the  company  is  not 
liable  for  the  death  of  a  conductor  caused  by  the  negligence  of  the 
inspector. 

Sugard  v.  Union  Traction  Co 087 

Injury  to  lineman  hy  falling  from  telegraph  pole;  evidence  as  to  use 
of  safety  strap, — ^Where  in  an  action  brought  by  a  lineman  for  in- 
injuries  received  by  falling  from  a  telegraph  pole  because  of  an 
electric  shock  received  by  contact  with  a  charged  wire,  the  manager 
in  charge  of  the  work  had  testified  that  the  accident  would  not  have 
occurred  if  the  plaintiff  had  made  sure  the  current  was  off  before 
beginning  his  work,  or  if  he  had  used  a  safety  strap  to  prevent 
falling,  it  was  held  proper  to  admit  testimony  as  to  the  manager's 
statement  that  the  plaintiff  was  not  to  blame  for  the  accident. 
The  question  of  contributory  negligence  of  the  plaintiff  in  failing 
to  attach  himself  to  the  pole  by  means  of  a  safety  strap  is  for  the 
jury  to  decide  in  the  light  of  all  the  conditions  disclosed  by  the 
evidence. 

Black  V.  Rocky  Mountain  Bell  Telephone  Co 724 

Foreman  as  vice-principal. — ^A  foreman  in  charge  of  and  engaged  in, 
the  work  in  which  the  lineman  was  engaged  when  injured  might 
properly  be  assumed  to  be  a  vice-principal,  and  not  a  fellow  servant.      Idem. 

Buperior  servant  rule. — ^The  superior  servant  rule  as  a  limitation 
upon  a  master's  exemption  from  liability  to  the  servant  for  the 
negligence  of  a  fellow  servant  does  not  obtain  in  New  Jersey. 

Miller  v.  New  York  &  New  Jersey  Telephone  Co. 742 
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Foreman  as  vice-principaL — ^A  defendant  telegraph  company  employed 
a  general  superintendent  to  take  charge  of  the  erection  of  telegraph 
wires,  and  such  superintendent  designated  a  foreman  to  direct  the 
men  under  him  in  the  performance  of  their  work.  The  evidence 
was  considered  and  held  sufficient  to  show  that  a  person  designated 
as  for^nan  was  acting  in  such  capacity  when  the  lineman  was  in- 
jured. The  fact  that  such  foreman  received  no  greater  wages  than 
the  other  linemen  was  immaterial  as  bearing  upon  the  question  as 
to  whether  the  foreman  was  a  vice-principal. 

Frits  V.  Western  Union  Telegraph  Co 730 

Injury  to  employee  of  city;  UabiUty  of  oity, — ^A  city  is  liable  for  the 
negligence  of  its  superintendent  employed  to  direct  the  operation 
of  a  fire  alarm  system  causing  injury  to  a  person  employed  by  him. 

Wagner  v.  City  of  Portland 671 

Injury  caused  by  negligence  of  fellow  servant. — ^Where  the  injury  was 
caused  by  the  negligence  of  fellow  servants  he  cannot  recover,  unless 
it  be  shown  that  the  city  was  negligent  in  failing  to  adopt  such 
precautionary  measures  as  would  have  prevented  the  injury.  Idem. 

Adoption  of  rules, — A  city  is  not  liable  for  a  failure  to  adopt  rules 
for  the  guidance  of  employees  engaged  in  cutting  electric  wires  be- 
longing  to  a  fire  alarm  system.  Idem. 

27m  of  rubber  gloves  and  boards  to  stand  upon. — An  employee  will  be 
deemed  to  have  assumed  the  risk  of  his  emplojrment  where  he  is 
working  in  connection  with  electric  wires  for  two  and  a  half  months 
without  the  protection  of  rubber  gloves  and  wooden  boards  to  stand 
upon.  Idem. 

Knowledge  of  danger. — ^An  employee  cannot  be  said  to  be  without 
knowledge  of  the  danger  of  his  employment  where  he  has  been 
warned  from  time  to  time  of  the  danger  of  being  killed  while  per- 
forming his  duties  in  proximity  to  electric  light  wires,  and  to  have 
heard  his  fellow  servants  say  that  they  had  received  shocks  while 
in  the  same  employment,  and  who  had  witnessed  the  effect  of  elec- 
tricity on  a  horse  communicated  by  a  sagging  wire.  Idem. 

Eapert  testimony  as  to  stringing  wires. — ^Expert  testimony  is  ad- 
missible for  the  purpose  of  showing  the  number  of  linemen  which 
should  be  employed  in  stringing  telegraph  wires  over  feed  wires 
of  electric  light  companies,  and  as  to  where  such  linemen  should  be 
stationed. 

Fritz  V.  Western  Union  Telegraph  Co 730 

Admissibility  of  evidence  as  to  methods. — ^Evidence  is  admissible  to 
show  ordinary  and  usual  methods  existing  among  telegraph  and 
telephone  companies  in  regard  to  providing  insulators,  and  as  to 
the  number  of  wires  that  should  be  stnmg  at  any  one  time.  Idem. 
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Blectrio  tight  poles;  defective  rods,— An  electric  light  company  held 
liable  for  injuries  to  employee  caused  by  defective  iron  tubes  sup- 
porting electric  lamp. 

Dupree  v.  Tamborilla 779 

Failure  to  ♦twpec/.— Electric  light  trimmer  not  liable  for  failure  to 
discover  defects  in  rods,  it  not  being  made  his  duty  to  inspect, 
and  not  being  furnished  with  tools  for  the  purpose.  Idem. 

Failure  to  inspect  pole  before  climbing,  contributory  negligence  when 
it  appears  that  defect  could  have  been  ascertained  by  digging  a  few 
inches  below  the  ground. 

Sias  V.  Consolidated  Lighting  Co 787 

Pole  feUUng  6y  cutting  guy  wire;  failure  to  inspect. — ^Lineman  as- 
sumes risk  of  pole  falling  after  cutting  guy  wire;  failure  to  make 
test  before  climbing  pole  is  contributory  negligence. 

Tanner  v.  New  York,  N.  H.  &  H.  R.  Co 762 

Poles  falUng;  failure  to  furnish  proper  tools, — A  telephone  company 
is  liable  for  injuries  caused  by  a  falling  telephone  pole  when  proper 
pikes  and  tools  are  not  furnished. 

Orr  V.  Southern  Bell  Teleph.  A  Teleg.  Co 777 

Use  of  tools  and  appliances,  see  note,  p.  779. 

Defective  cross-aarms;  UaJnlity  of  company. — ^When  the  defect  in  a 
cross-arm  is  invisible  because  of  paint,  and  could  not  have  been  dis- 
covered by  reasonable  diligence  on  the  part  of  the  defendant  com- 
pany, it  is  not  liable. 

Maryland  Telephone  &  Tel^g.  Co.  v.  Qoman > 755 

Injury  to  lineman  hy  break;  assumption  of  risk. — A  linemiftn  who 
climbs  upon  the  cross-arm  of  a  telephone  pole  for  the  purpose  of  re- 
pairing the  wires  attached  thereto,  whose  duty  it  is  in  the  course 
of  his  employment  to  inspect  the  sufficiency  of  the  cross-arm  to 
bear  his  weight,  and  who  makes  no  such  inspection,  assumes  the 
risk  of  his  employment  and  cannot  recover  for  injuries  received  in 
falling  from  the  pole  because  of  the  breaking  of  the  cross-arm. 

Roberts  v.  Missouri  &  Elansas  Teleph.  Co 767 

Assumption  of  risk,  see  note  p.  776. 

Injury  caused  by  defective  insulation  of  electric  Ught  wire. — ^An  em- 
ployee in  a  mill  was  injured  by  an  electrical  shock  received  from 
placing  his  hand  upon  the  frame  of  a  machine  at  which  he  was  work- 
ing; the  alleged  neglect  of  the  defendant  consisted  in  a  failure  to  in- 
spect the  electric  light  wires.  It  was  held  that  the  defendant  was 
not  negligent  in  failing  to  make  such  inspection  since  the  lighting 
system  had  only  been  installed  for  a  few  months,  and  there  was 
nothing  to  show  that  the  insulation  upon  the  wire  from  which  the 
electricity  came  womd  not  have  remained  intact  for  many  years. 

Fulton  V.  Grieb  Rubber  Co 669 
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NegUffence  inferred  from  defective  ineulation, — ^In  an  action  brought 
by  a  lineman  of  an  electric  light  company  for  injuries  canaed  by 
contact  with  live  wires,  it  was  held  that  it  was  not  erroneous  to 
instruct  the  jury  that  failure  to  make  reasonable  effort  to  proride 
a  safe  working  place  for  the  employee,  and  consequent  negligence, 
might  be  inferred  from  the  mere  fact  that  the  wires  were  not  in- 
sulated, if  the  jury  foimd  that  reasonable  care  would  have  re- 
quired their  insulation. 

New  Omaha  Thomson-Houston  Electric  Company  v.  Rom- 
bold ". 654 

Dme  oMre  of  lineman — ^Whether  or  not  due  care  on  the  lineman's  part 
required  that  he  see  and  avoid  contact  with  the  uninsulated  wires 
was  properly  left  to  the  jury.  Idem. 

Dwty  to  inspect  eame;  aeaumpiion  of  riak. — ^The  question  as  to 
whether  or  not  the  lineman  had  assumed  the  risk  from  lack  of 
insulation  is  for  the  jury  where  it  appears  that  no  inspectors 
were  employed  and  that  the  lineman  was  instructed  to  repair  or 
report  defects  of  insulation  observed  by  him.  Idem. 

Lineman  injured  by  defective  uoire;  duty  of  foreman  to  instruct  as 
to  danger, — ^Defendant  is  liable  for  an  injury  caused  to  one  of  its 
linemen  by  contact  with  live  wire  where  it  appeared  that  its  fore- 
man had  received  information  as  to  the  defective  condition  of  the 
wire,  and  had  not  instructed  the  lineman  as  to  the  specific  danger. 

Shanks  v.  Citizens  General  Electric  Co 640 

Duty  to  instruct. — ^As  to  master's  duty  to  instruct  unskilled  and  in- 
experienced servants  employed  about  electrical  machinery,  see 

Strattner  v.  Wilmington  City  Electric  Co 639 

Injury  to  unskilled  employee  hy  contact  with  live  wire;  duty  to  in^ 
struct. — An  unskilled  laborer  employed  by  an  electric  company  in 
digging  holes  for  electric  light  poles,  if  directed  to  perform  serv- 
ices about  electric  wires,  should  be  instructed  as  to  the  danger  of 
the  work,  and  in  the  absence  of  such  instruction  the  company  is 
liable  for  an  injury  caused  by  electrical  shock. 

Tedford  v.  Los  Angeles  Electric  Co 036 

Injury  to  employees  of  electric  company. — As  to  the  assumption  of 
risk  by  employees  of  electric  companies  and  the  duties  and  lia- 
bilities of  such  companies  in  respect  to  their  employees,  see  note  to 

Shanks  v.  Citizens  General  Electric  Co 644 

Duty  to  protect ;  notice  of  defect. — ^An  employee  has  a  right  to  assume 
that  his  employer  has  taken  due  precaution  to  insure  his  safely, 
and  that  the  tools,  appliances  and  material  furnished  by  the  em- 
ployer are  reasonably  safe.     But  it  is  otherwise  where  the  employee 
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has  notice  of  the  defective  condition  of  such  tools,  appliances  and 
material,  or  of  facts  sufficient  to  put  a  man  of  ordinary  prudence 
on  inquiry. 

New  Omaha  Thomson-Houston  Electric  Co.  v.  Dent 648 

Where  oontrihutory  negligence  is  relied  upon  as  a  defence,  the  hurden 
of  proof  is  upon  the  defendant,  unless  such  negligence  is  disclosed 
hy  petition  or  hy  the  plaintiff's  evidence.  Where  the  evidence  is 
such  that  reasonable  minds  might  honestly  differ  as  to  the  infer- 
ence to  be  drawn  in  respect  to  the  question  of  negligence  or  con- 
tributory negligence,  a  finding  either  way  can  be  said  to  be  insuf- 
ficiently supported  by  evidence. 

New  Omaha  Thomson-Houston  Electric  Light  Co.  v.  Bent..  048 

Injury  to  employee  of  contractor  hy  contact  with  wire, — ^The  plain- 
tiff was  employed  by  a  contractor  who  had  entered  into  a  contract 
to  paint  the  supporting  poles  of  the  defendant's  troUey  system. 
While  engaged  in  sandpapering  one  of  such  poles  he  came  in  con- 
tact with  an  electric  feed  wire  and  was  severely  injured.  It  was 
held  that  the  measure  of  the  defendant's  obligation  was  to  use 
reasonable  care  under  such  circi:mstances  to  protect  the  workman 
against  injury. 

Kenneally  v.  Westchester  Elect.  Ry.  Co 827 

NegUgenoe;  evidence, — ^The  trial  court  held  that,  under  the  complaint, 
the  negligence  of  the  defendant  must  be  based  upon  the  defective 
construction  of  the  feed  wire  in  the  first  instance;  and  imder  this 
ruling  the  plaintiff  was  required  to  establish  that  the  alleged  de- 
fective insulation  of  the  wire  existed  at  the  time  it  was  placed 
upon  the  pole  as  a  part  of  the  original  construction.  The  jury 
passed  upon  this  question  and  decided  that  it  was  originally  de- 
fective. It  was  held  that  the  evidence  was  sufficient  to  justify 
this  finding.  Idem. 

Linemen  trimming  arc  lamp. — Where  it  appears  from  the  evidence 
that  an  experienced  lineman  in  attempting  to  start  an  arc  light  in 
the  night  time  met  his  death  by  making  a  short  circuit  by  contact 
with  an  uninsulated  wire  and  the  lamp  carbon,  which  could  have 
been  avoided  by  use  of  a  short  wooden  stick,  the  necessary  inference 
is  that  the  lineman  was  contributory  negligent. 

Bowers  v.  Bristol  Gas  &  Elect.  Co 743 

Lineman  struck  hy  tie  wire;  incompetency  of  fellow  servant, — ^De- 
fendant telegraph  company  not  liable  for  injury  to  lineman  caused 
by  tie  wire  breaking  from  insulator,  in  the  absence  of  proof  that 
the  fellow  servant,  whose  negligence  caused  the  break,  was  incom- 
petent to  the  knowledge  of  the  defendant. 

Brady  v.  Western  Union  Teleg.  Co 7^2 
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Injury  oooomoned  by  a  defective  cut-off  hoa. — ^Where  the  injury  oom- 
plained  of  was  alleged  to  have  been  caused  by  a  defect  in  a  cut-off 
contrivance,  it  was  held  error  to  ezdude  evidence  tending  to  show 
that  the  condition  of  the  cutoff  box  was  such  as  to  indicate  to  the 
foreman  in  charge  of  the  work  that  the  current  of  electridtj  was 
cut  off. 

Dallas  Electric  Co.  v.  Mitchell 602 

LiabiUty  of  receiver  of  corporation  as  employer. — ^Although  ordinarily 
where  a  receiver  is  in  charge  of  the  property  of  a  oorporaticm  the 
corporation  is  not  liable  for  injuries  resulting  from  the  negligent 
operation  of  such  property  by  the  receiver,  yet  if  the  corporation 
remains  in  joint  control  and  management  of  its  property  with  the 
consent  of  the  receiver,  the  liability  of  the  corporation  continues.        Idem. 

Safety  belt;  failure  to  use  contributory  negligenoe, — ^The  plaintiff 
knew  that  linemen  ordinarily  wore  safety  belts  furnished  by  them- 
selves, when  working  upon  telephone  poles,  so  as  to  prevent  a 
fall  if  the  cross-arm  broke.  His  failure  to  equip  himself  with 
such  device  was  contributory  negligenoe. 

Roberts  v.  Missouri  &  Kansas  Teleph.  Go 767 

Bubber  gloves. — ^Failure  to  use  rubber  gloves  whoi  provided  is  con- 
tributory negligenoe. 

Hart  V.  Allegheny  Co.  Light  Co. 8S2 

Magneto  bell  and  test  set. — ^Where  a  lineman  was  furnished  with  a 
magneto  bell  and  test  set  to  ascertain  presence  of  electric  current  in 
a  wire,  which  he  failed  to  apply  before  the  accident  causing  his 
death,  it  was  held  for  the  jury  to  determine  whether  such  in- 
struments were  designed  to  test  insulators  and  defects  therein. 

Jackson  So  Suburban  St.  R.  Co.  v.  Simmons 834 

Employee  of  one  company  injured  by  contact  with  wires  belonging 
to  another  company. — ^It  is  the  duty  of  an  electric  company  to  so 
operate  its  plant  as  to  prevent  an  injury  to  those  who,  while  en- 
gaged in  a  lawful  occupation  about  such  wires,  come  in  contact 
with  them.  So  where  a  lineman  was  killed  while  employed  in 
transferring  wires  belonging  to  the  company  by  which  he  was 
employed  by  contact  with  a  defectively  insulated  wire  of  another 
company,  such  other  company  is  liable. 

Standard  Light  &  Power  Co.  v.  Munscy 714 

Agreement  between  electric  companies  as  to  use  of  poles. — ^Where 
two  companies  enter  into  an  agreement  for  the  joint  use  of  poles, 
it  is  the  duty  of  one  company  to  use  ordinary  care  to  prevent  the 
employees  of  another  company  from  being  injured  by  a  defectively 
insulated  wire.  Idon. 
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Failure  to  use  oontrivaaioe  for  ahutting  off  current  is  not  sucli  con- 
tributory negligence  upon  the  part  of  the  employee  as  will  relieve 
the  defendant  from  liability  for  a  failure  to  properly  insulate  its 
wires,  unless  it  can  be  shown  that  the  employee  knew  of  the  failure 
to  cut  off  current.  Idem. 

Vontaoi  with  wires  of  another  company. — ^Finding  of  jury  as  to  negli- 
gence of  electric  light  company  in  permitting  its  wires  to  become 
defectively  insulated,  causing  death  of  lineman  employed  by  tele- 
phone company,  sustained. 

Economy  Light  &  Power  Co.  v.  Sheridan 796 

Hypothetical  question  as  to  defective  insulation.  Idem. 

Defective  insulation  of  electric  light  wire,  causing  injury  to  telephone 
lineman,  see 

Knowlton  v.  Des  Moines  Edison  Elect.  Light  Co 800 

Oity  ordinance  requiring  use  of  '*  waterproof  "  insulattooi;  instracticm 
as  to  use  of  substitute  not  being  as  effectual  to  prevent  passage  of 
current  sustained.  Idem. 

(See  also  note  on  p.  810.) 

Contributory  negligence. — If  lineman  believed  that  the  defendant  had 
properly  performed  its  duty  as  to  covering  its  wires  with  "  water- 
proof" insulation,  which  might  have  prevented  the  injury,  he  cannot 
be  charged  with  contributory  negligence  for  omitting  precautions 
which  he  might  have  taken  to  avoid  the  danger,  and  for  permitting 
the  wire  which  he  was  handling  to  come  in  contact  with  the  de- 
fendant's electric  wire.  Idem. 

Current  in  electric  light  wire  in  day  time. — If  the  lineman  was  justi- 
fied in  believing  that  no  current  would  pass  through  the  defend- 
ant's electric  light  wire  while  he  was  at  work  about  it,  then 
he  was  not  required  in  the  exercise  of  reasonable  care  to  take 
precautions  against  such  current.  Idem. 

Joint  liability  of  telephone  company  for  permitting  its  wires  to  come 
in  contact  with  an  electric  light  wire,  of  city  and  its  contractor 
for  erecting  defectively  insulated  electric  light  wire,  see 

Ciunberland  Teleph.  &  Teleg.  Co.  v.  Ware's,  Adm'x. 811 

Instruction  to  fury. — Telephone  company  cannot  complain  of  instruc- 
tion not  properly  defining  degree  of  care  to  be  used  by  city  and  its 
contractor  in  maintaining  its  wires.  Idem. 

Instruction  as  to  notice  of  danger  on  the  part  of  the  telephone  com- 
pany not  objectionable  as  tending  to  relieve  city  and  its  contractor 
of  liability.  Idem. 

VOL.  vni — 61 
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Cimtaot  of  derriek  oahlee  with  eleotrio  wire. — ^Liability  of  contrac- 
tors for  death  of  employee  by  electric  skock  received  by  cables  of 
derrick  coining  in  contact  with  electric  wire. 

Klages  V.  Gillette-Herzog  Mfg.  Co 819 

Sleotrio  Ught  inepeoior  injured  by  contact  with  wires  of  electric 
light  and  telephone  companies  cannot  reooyer  where  it  appeased 
that  he  was  an  experienced  man,  that  it  was  his  duty  to  adjust 
difficulties  interfering  with  lights  and  that  he  had  been  provided 
with  rubber  gloves,  but  had  neglected  to  use  them. 

Hart  V.  Allegheny  Oo.  Light  Co 882 

Presumption  as  to  proper  insulation. — ^Instruction  to  jury  erroneous, 
which  states  that  lineman  of  telephone  company,  who  was  killed 
by  contact  with  electric  wires  of  street  railway  company,  had  a 
right  to  presume  that  they  were  properly  and  safely  insulated  un- 
less the  want  of  insulation  or  defective  i^isulation  was  plainly  ap- 
parent to  him  in  the  exercise  of  ordinary  and  reasonable  care. 

Jackson  &  Suburban  St.  R.  Co.  v.  Simmons 834 

Lineman  m  contact  with  uninsulated  wire;  evidence. — ^Telephone  line- 
man shocked  to  death  by  contact  with  uninsulated  wire  of  another 
company,  while  aiding  in  the  erection  of  a  telephone  pole  on  cor- 
rugated iron  awning;  evidence  to  show  that  awning  had  been  fre- 
quently used  by  persons  going  thereon  to  repair  the  same  held 
admissible,  since  it  taids  to  show  negligence  in  failing  to  provide 
proper  insulation  at  a  place  where  others  may  go,  either  for  work, 
business  or  pleasure. 

Rucker  v.  Sherman  Oil  &  Cotton  Co 841 

Injury  to  employee  of  another  company  by  feed  wire  of  electric 
railway  company,  see  note  to 

Kenneally  v.  Westchester  Electric  Ry.  Co 880 

EVIDENCE. 
See  Employees;  Poles;  Wires. 

Hypothetical  question  as  to  defective  insulation,  see 

Economy  Light  &  Power  Co.  v.  Sheridan 795 

FRANCHISE. 

Ordinance  granting  franchise. — When  a  city  charter  prescribes  that 
franchises  can  be  granted  by  ordinance,  it  is  not  competent 
to  make  such  a  grant  by  resolution,  nor  can  an  ordinance  for  such  a 
purpose  be  amended  by  resolution. 

Morristown,  City  of,  v.  East  Tennessee  Telephone  Co 3 
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Ordinance  granting  francM^e  and  accepted  by  the  company  constitutes, 
a  contract  binding  upon  the  municipality  and  the  company. 

Baxter  Springs  y.  Baxter  Springs  I4ght  &  Power  Co 126 

Oompcmy  not  in  ^aoiatence. — ^It  is  not  material  that  at  the  time  the 
ordinance  granting  the  franchise  was  presented  the  company  was 
not  fully  organized,  if  the  organization  was  complete  and  the 
company  could  transact  business  when  the  ordinance  was  passed 
and  accepted. 

Chicago  Teleph.  Co.  t.  Northwestern  Teleph.  Co 81 

Franchise  to  company  not  yet  organized, — ^An  abutting  owner  cannot 
raise  the  question  that  at  the  time  the  franchise  was  granted  the 
company  was  not  yet  organized.  Such  an  ordinance  may  be  prema- 
ture and  irregular,  but  the  defect  may  be  waived  by  the  acceptance 
of  the  franchise  by  the  company. 

McWethy  v.  Aurora  Elect.  Light  &  P.  Co 220 

Acceptance, — Franchise  to  a  telephone  company  for  the  use  of  a  street 
is  not  effectual  until  accepted. 

Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co 81 

Acceptance  implied  by  entry  upon  and  use  oi  streets  by  telegraph 
company. 

Postal  Teleg.  Co.  v.  City  of  Newport  26 

Proof  of  acceptance  by  receipt  signed  by  city  clerk  that  a  written 
acceptance  of  the  terms  of  the  ordinance  granting  the  franchise 
had  been  filed  with  him. 

Baxter  Springs  v.  Baxter  Springs  Light  &  P.  Co 126 

Itevooation  after  grant  is  accepted. — ^A  franchise  granted  to  a  tele- 
phone company,  by  municipal  ordinance,  amended  by  resolution 
and  accepted  as  amended,  is  irrevocable  unless  power  to  revoke 
or  alter  is  reserved. 

Morristown,  City  of,  v.  East  Tennessee  Telephone  Co 3 

(See  note  on  p.  11.) 

Vot  revokdble, — ^A  telephone  company  having  a  franchise  for  the 
erection  and  operation  of  its  poles  and  wires  and  having  established 
its  plant  in  reliance  thereon  has  a  vested  right  which  cannot  be 
revoked  by  the  city,  except  within  the  exercise  of  its  police  power. 

Duluth  V.  Duluth  Teleph.  Co 136 

Contractual  obligations  between  municipality  and  company  created 
by  grant. 

Mahan  v.  Michigan  Teleph.  Co 38 
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Transferee  is  bound  by  terms  and  conditions  of  original  grant. 

Mahan  y.  Michigan  Teleph.  Go 38 

AseigndbiUiy. — See  note  to 

Mahan  ▼.  Michigan  Telephone  Co iS 

E»€iM8ii?e  franchieea  not  permissible,  see  note  to 

People's  Elect.  L.  &  P.  Co.  v.  Capital  Gas  &  Elect  L.  Co 80 

Baelueive  franchiee  not  to  be  granted  to  telephone  company  by  Indian 
Nation. 

Muskogee  Nat.  Teleph.  Co.  v.  Hall  64 

Bimilar  franchise  to  euhsequent  grantee, — ^A  franchise  for  the  use  of 
streets  to  one  telephone  company  does  not  preclude  a  grant  of  a 
similar  franchise  to  another  company. 

Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co 81 

BighU  of  prior  grantee  of  franchise  to  use  streets  for  telephone  pur- 
poses are  superior  to  those  of  a  subsequent  grantee  of  a  similar 
franchise. 

Northwestern  Teleph.  Exch.  Co.  y.  Twin  City  Teleph.  Co. .  103 

Unnecessary  interference  with  the  rights  of  the  former  company  by 
a  subsequent  company  may  be  restrained.  Idem. 

But  the  prior  occupant  must  exercise  its  privilege  so  as  to  give  room 
to  another  company  coming  in  under  a  franchise  lawfully  granted. 
LouisviUe  Home  Teleph.  Co.  v.  Cumberland  Teleph.  &  Teleg. 
Co 108 

Bights  under  eubsequent  franchise, — ^A  telephone  company  subse- 
quently granted  a  franchise  may  erect  its  wires  above  those  of  a 
prior  company.  Mere  inconvenience  because  of  such  an  arrange* 
ment  will  not  afford  ground  of  complaint. 

Louisville  Home  Teleph.  Co.  v.  Cumberland  Teleph.  &  Teleg. 

Co 108 

A  statute,  providing  for  the  sale  of  franchises  upon  its  adoption  by 
the  vote  of  a  municipality,  does  not  affect  the  rights  of  a  telephone 
company  under  a  franchise  granted  prior  to  the  enactment  of  such 
statute. 

State  ex  rel.  Wisconsin  Teleph.  Co.  v.  City  of  Sheboygan. .  165 

Proof  of  possession  of  franchise,  when  sufficient. 

Bronson   v.   Albion   Telephone   Co 177 

Right  to  mortgage  franchise  without  consent  of  legislature. 

American  Loan  &  Trust  Co.  v.  General  Electric  Co 117 


J 
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For  extension  of  telephone  lines;  ordinance  requiring  oommisaioner 
of  public  works  to  designate  location  of  poles  must  be  complied 
with. 

St.  Paul,  City  of,  v.  Freedy  2» 

Eleotrio  oondidta. — ^A  statute  authorizing  an  electric  light  company 
to  use  certain  electric  conduits  does  not  confer  an  absolute  fran- 
chise in  the  street. 

Boston  Electric  Light  Co.  v.  Boston  Terminal  Co 60 

Statute  as  to  use  of  electrical  conduits  construed  so  as  to  require  an 
applicant  for  the  use  thereof  to  first  procure  a  franchise  for  the 
use  of  the  streets. 

Pumell  y.  McLane,  Mayor  of  Baltimore  55 

Eleotrio  light  company  not  entitled  to  franchise  under  Mo.  statute 
of  1893,  authorizing  franchise  for  light  and  water. 

Carthage  v.  Carthage  Light  Co 143 

Repeal  of  ordinance  granting  franchise  to  eleotrio  light  company. — 
A  common  coimcil  cannot  repeal  an  ordinance  granting  permission 
to  an  electric  light  company  to  place  its  poles  and  stretch  its  wires 
on  all  the  streets  and  alleys  of  the  town  when  the  company  has 
conformed  to  the  conditions  of  the  ordinance  so  far  as  required, 
and  has  expended  money  in  placing  the  poles  and  wires  on  certain 
of  the  streets,  notwithstanding  the  common  council  may  have  been 
misled  in  passing  the  ordinance. 

Phillipsburg  Elect.  L.,  H.  &  P.  Co.  v.  Phillipsburg 149 

That  the  officers,  managers,  and  stockholders  of  the  company  are 

different  individuals  from  those  who  were  stockholders  when  the 

permission  was  granted,  gives  no  ground  for  the  repeal  of  the 
ordinance.  Idem. 

If  the  corporation  is  violating  its  charter  or  the  laws  of  the  State,  it 
is  liable  to  a  proceeding  to  forfeit  its  charter,  but  the  ordinance  of 
the  common  council,  granting  permission  to  erect  poles  and  wires, 
cannot  for  that  reason  be  repealed.  Idem. 

Eleotrio  light, — ^Bond  may  be  exacted  to  secure  completion  of  works. 
Sum  specified  may  be  considered  as  liquidated  damages. 

City  of  Salem  v.  Anson   44 

Electric  lighting  franchise  granted  by  a  municipality  is  not  exclusive 
and  does  not  preclude  the  municipality  from  erecting  and  operating 
a  lighting  system  of  its  own. 

City  of  Joplin  v.  Southwestern  Missouri  Light  Co 66 
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A  got  company,  having  an  exclusive  right  to  the  use  of  city  streets 
for  furnishing  gas  to  a  city,  which  is  granted  an  eletric  lighting 
franchise  cannot  assert  its  exclusive  privilege  to  the  detriment  of 
an  electric  light  company  Which  hliib  acquired  n  franchise  from  the 
dty. 

People's  Elect.  Light  &  P.  Go.  v.  Capital  Gas  k  Elect.  light 
Co 71 

Po9t  road9  act  (Act  of  Cong.  1866,  ch.  230,  14  Stat.  221)  does  not 
dispense  with  necessity  of  grant  of  franchise  of  municipality  to 
use  streets  for  telegraph  lines. 

Postal  Teleg.  Cable  Co.  ▼.  City  of  Newport 26 

HIGHWAYS. 
If^jury  to  traveler  hy  wire  dislodged  by  falling  tree. — ^Where  it  ap- 
peared that  the  defendant  was  negligent  in  stringing  its  wires 
around  a  curve  in  a  highway  and  in  using  improper  brackets  to 
support  such  wires  the  defendant  is  liable  for  injuries  caused  to 
a  traveler  by  the  falling  of  such  wires,  although  the  wires  might 
have  been  dislodged  by  a  falling  tree. 

Ela  V.  Portland  Telegraph  &  Cable  Co €23 

See  WiBES. 

Telegraph  and  telephone  Unee,  erection  and  mAintenanoe  in  streets 
and  highways  constitute  an  additional  servitude  for  which  com- 
pensation should  be  made. 

Bronson  v.  Albion  Telephone  Go 177 

Donovan  v.  AUert  et  al 183 

Oontra. 

Kirby  v.  Citizen's  Telephone  Go 199 

Maxwell  v.  District  and  Printing  Teleg.  Co 206 

Treee, — ^Telephone  company  liable  to  an  abutting  owner  for  injuries 
to  trees  caused  by  the  erection  of  poles  Und  wires. 

Brondon  v.  Albion  Telephone  Co 177 

Where  abutting  owner  owns  fee  to  center  of  highway,  trees  in  the 
highway  belong  to  such  owner,  subject  only  to  public  easement. 

Western  Union  Teleg.  Co.  v.  Krueger 214 

Light,  air  and  access,  right  of  abutting  owners  to  compensate  for 
obstruction,  see  note  to 

Maxwell  v.  District  &  Printing  Teleg.  Co 211 

Trees  on  la/nds  adjoining  highways,  rights  of  telephone  companies 
to  trim,  see 

Southwestern  Telegraph  &  Telephone  Go.  v.  Branhan 217 

See  Abutting  Owners;  Eminent  Doicain;  Munioipautibs; 
Poles;   Stbeets;  Tki&es;  Wibbs. 
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INJUNCTION.  PAGE. 

OverhuUding  wires. — ^An  injunction  will  not  be  issued  to  restrain  a 
subsequent  grantee  of  a  franchise  to  use  streets  for  purposes  of  a 
telephone  from  overbuilding  the  wires  of  a  prior  grantee. 

Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co 81 

Unneoeetary  interference  with  the  use  of  a  telephone  company's  fran- 
chise in  the  streets  by  a  subsequent  occupant  may  be  restrained. 
Northwestern  Teleph.  Exch.  Co.  v.  Twin  City  Teleph.  Co 103 

Abutting  woner  will  be  left  to  his  remedy  at  law  and  will  not  be 
entitled  to  an  injunction  where  a  telephone  company  occupies  a 
street  or  highway  to  his  injury. 

Bronson  v.  Albion  Telephone  Co 177 

Injunction  is  proper  remedy  to  prevent  use  of  street  until  constitu- 
tional provision  as  to  compensation  has  been  complied  with. 

Donovan  v.  Allert  et  al 183 

Equity  will  not  interfere  by  injunction, — ^Where  the  question  involved 
is  the  legality  of  an  ordinance  granting  a  franchise  for  the  use 
of  the  streets,  equity  will  not  interfere  in  behalf  of  an  abutting 
owner  to  enjoin  proceeding  under  the  ordinance  until  such  question 
is  determined,  but  will  remit  him  to  his  remedy  at  law. 

McWethy  v.  Aurora  Elect.  Light  &  P.  Co 220 

See  Highways;  Stbebts. 

LICENSE  FEES. 
See  Taxation. 

LIGHTNING. 

Injury  oauBed  by  Ughtndng  entering  a  building  over  i4lephone  wires. — 
It  was  held  negligent  for  the  telephone  company  to  permit  its  wires 
•to  remain  in  the  building  after  the  instrument  had  been  removed, 
thus  permitting  lightning  to  enter  the  building  to  the  peril  of  per- 
sons and  property  therein. 

Southern  Bell  Telephone  &  Telegraph  Co.  v.  McTyre 581 

Injury  occasioned  by  lightning  entering  house  over  eleetrio  light 
wire. — ^An  electric  light  mpany  is  not  liable  for  a  failure  to  in- 
sulate its  wires  against  electricity  having  its  origin  in  the  clouds 
or  atmosphere.  Its  duty  does  not  extend  so  far  as  to  require  the 
insulation  of  its  wires  in  a  manner  to  protect  against  injuries  in 
consequence  of  a  lightning  stroke. 

Phoenix  Light  &  Power  Co.  v.  Bennett 697 
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LIGHTING  {continued). 
±9  to  UahUity  of  a  telephone  company  for  fire  caused  by  lightning 
entering  a  building  because  of' defective  wiring,  and  for  death  oc- 
caaioned  by  lightning  oouTeyed  into  a  building  oyer  a  telephone 
wire,  see  note  to 

Cumberland  Telegraph  &  Telephone  Ck>.  v.  Martin's  Adm'r..  609 

Death  hy  lightning  paaeing  over  telephone  wire. — ^A  telephone  com- 
pany is  not  liable  for  the  death  of  plaintiff's  intestate  caused  by 
lightning  striking  one  of  the  defendant's  telephone  poles,  and  being 
conducted  by  a  wire  to  a  porch  of  a  store  building,  and  from  thence 
through  the  body  of  the  decedent^  where  it  appears  that  the  de- 
cedent had  no  business  upon  the  porch,  except  to  get  out  of  the  rain. 

Cumberland  Telephone  &  Telegraph  Co.  ▼.  Martin's  Adm'r. .  604 

Lightning  passing  over  telephone  wire  causing  death  of  intestate, — 
A  telephone  company  was  held  not  liable  for  the  death  of  the 
plaintiff's  intestate  caused  by  lightning,  where  it  appeared  that  the 
decedent  was  a  mere  licensee  and  had  no  business  in  the  place 
where  the  accident  occurred. 

Cumberland  Telephone  &  Telegraph  Co.  ▼.  Martin's  Adm'r. .  604 

MANHOLES. 
hiahiUty  for  unlawful  injury,  see 

Missouri  Edison  Elect.  Co.  ▼.  Weber  


MECHANICS'  LIENS. 
Electric  wires,  conduits,  switches,  etc.,  in  a  house  to  be  used  for  light- 
ing the  same,  are  annexed  to  the  structure,  become  a  part  of  it,  and 
are  thereafter  fixtures.  A  contractor  furnishing  labor  and  material 
for  the  installation  of  electric  light  wires,  conduits,  etc.,  in  a  house 
is  entitled  to  a  lien  therefor  under  chapter  206  of  General  Laws 
1896. 

Scannevin  &  Potter  v.  Consolidated  Mineral  Water  Co 

MORTGAGE. 
Electric  light  franchise  may  be  mortgaged  by  an  electric  light  and 
power  company  without  the  consent  of  the  legislature. 

American  Loan  &  Trust  Co.  v.  General  Electric  Co 117 

See  EuBOTBio  Light  Companiss;  Fbakgbxsb. 

MUNICIPALITIES. 
A  statute  authorizing  a  sale  of  franchises  to  telephone  companies  for 
the  use  of  streets  (Wis.  Rev.  Stats.,  1898,  sees.  940c-940j),  and 
prescribing  certain  regulation  as  to  location  of  poles  and  wires 
does  not  apply  to  a  company  organized  and  having  a  franchise 
prior  to  the  enactment  of  such  statute. 

State  ex  rel.  Wisconsin  Teleph.  Co.  v.  City  of  Sheboygan. . .  •  166 
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Streets,  right  to  use. — ^Telegraph  and  telephone  companies  cannot 
lawfully  occupy  streets  without  legislative  authority  exercised 
either  directly  hy  the  legislature,  or  by  a  municipality  in  pur- 
suance of  a  del^ated  power. 

Morristown,  City  of,  v.  East  Tennessee  Telephone  Co 3 

Use  of  streets  hy  telephone  companies;  municipal  control. — ^The  muni- 
cipality may,  within  reasonable  bounds,  designate  in  what  manner 
the  public  interests  require  public  services  to  be  rendered,  to  the 
extent  at  least  of  determining  in  what  part  of  a  street  the  facilities 
shall  be  located. 

Louisville  Home  Tdeph.  Co.  v.  Cumberland  Teleph.  ft  Teleg. 

Co 108 

t 
1 

Control  of  streets, — ^While  public  streets  are  imder  the  control  of 
local  authorities  by  virtue  of  a  delegation  of  authority  by  the  legis- 
lature, such  authority  may  be  resumed  at  any  time  by  the  legis- 
lature. 

New  England  Teleph.  &  Teleg.  Co.  v.  Boston  Term.  Co 132 

Municipal  control  of  telegraph  and  telephone  companies  using  streets 
and  highways,  see  note  to 

State  ex  rel.  Wisconsin  Teleph.  Co.  v.  City  of  Sheboygan. .    169-167 

Ordinance  grantihg  franchise  to  electric  light  company,  when  accepted 
by  the  company,  is  a  contract  binding  both  municipality  and  com- 
pany. 

Baxter  Springs  v.  Baxter  Springs  Light  ft  P.  Co 125 

Designation  of  number  and  location  of  lamps  need  not  be  by  ordinance.       Idem. 

Contractual  obligation  is  created  by  grant  of  franchise  to  telephone 
company  for  use  of  streets. 

Mahan  v.  Michigan  Teleph.  Co 38 

Placing  wires  underground,  as  to  power  of  municipality  to  require, 
see  note  to 

Pumell  V.  McLane,  Mayor  of  Baltimore 62 

Ewokisive  franchise  to  furnish  gas  does  not  include  exclusive  right 
to  furnish  electricity. 

People's  Elect.  L.  ft  P.  Co.  v.  Capital  Gas  ft  Elect.  L.  Co. 71 

Competing  electric  light  pla/nt. — ^A  municipal  grant  of  a  franchise  to 
an  electric  light  company  does  not  confer  (under  Missouri  L.  1891, 
p.  60)  an  exclusive  privilege,  and  the  city  is  not  precluded  from 
erecting  and  operating  a  lighting  system  of  its  own. 

City  of  Joplin  v.  Southwestern  Missouri  Light  Co 66 
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MUNICIPALITIES  {continued).  paok. 

Electric  light  system  may  be  built  and  operated  hy  a  municipality, 
and  the  expense  incurred  is  not  such  a  debt  as  must  be  submitted 
to  a  popular  vote  before  it  can  be  incurred  under  Art.  7,  see.  7>  of 
the  Constitution  of  North  Carolina. 

Fawcett  v.  Town  of  Mt.  Airy  341 

(See,  also,  note  on  p.  346.) 

Eleotrio  Ught  franchise. — ^Bond  may  be  exacted  to  secure  completion 
of  work. 

City  of  Salem  ▼.  Anson 

Contracts  for  electric  Ught,  validity.    See 

Denver,  City  of,  v.  Hubbard   

Wadsworth  v.  City  of  Concord  

I/e  Fever  v.  Northwestern  Heat,  Light  &  Power  Co 

Howell  Elect.  li.  &  P.  Co.  v.  Village  of  Howell 

Rcid  V.  Trowbridge 

Piatt  V.  City  of  Englewood   

Mason  v.  Cranbury  Township 

Jones  V.  Schuylkill  Light,  H.  &  P.  Co 

Debt  limit. — ^A  contract  for  electric  light  for  a  term  of  years  is  not 
in  violation  of  the  constitutional  provision  as  to  the  limit  of  in- 
debtedness although  the  aggregate  sum  called  for  by  such  contract 
would  produce  such  effect. 

Denver,  City  of,  v.  Hubbard   

Limitations  as  to  municipal  indebtedness.     See  note  to 

Denver,  City  of,  v.  Hubbard 

Removal  of  poles  and  wires, — ^A  municipality  cannot  compel  the  re- 
moval by  a  telephone  company  of  its  poles  and  wires  from  the 
streets,  when  it  has  granted  to  such  company  a  franchise  to  use 
the  streets,  unless  within  its  police  power. 

Duluth  V.  Duluth  Teleph.  Co 196 

Proceeding  to  compel  removal  of  poles  and  wires  of  a  telephone  com- 
pany barred  by  laches  of  city  in  permitting  them  to  remain  undis- 
turbed for  a  period  of  twenty-one  years. 

City  of  Bradford  v.  N.  T.  &  Pennsylvania  Teleph.  &  Teleg. 
Co 161 
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312 


Extension  of  telephone  lines. — An  ordinance  granting  permission  to 
extend  telephone  lines  upon  condition  that  the  commissioner  of 
public  works  designate  location  of  poles  confers  no  power  unless 
the  action  of  the  commissioner  is  obtained  as  directed. 

City  of  St.  Paul  v.  Freedy  
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JBleotriool  oomfifiMsion. — Statute  conferring  powers  as  to  dectrical 
conduits  oonstrued. 

Pumell  y.  McLane,  Mayor  of  Baltimore 66 

Oonteni  of  local  authorities  for  the  erection  of  telephone  poles  and 
apparatus  in  city  streets  must  be  secured  before  use  of  streets  is 
authorized  under  Ky.  Const,  sec.  163. 

East  Tenn.  Teleph.  Co.  y.  Anderson  Co.  Teleph.  Co 19 

Highway  includes  street. — ^A  statute  authorizing  construction  and 
maintenance  of  telegraph  and  telephone  lines  along  public  high- 
ways held  sufficient  to  include  city  streets  (Iowa  Code,  1873,  sec. 
1324). 

Chamberlain  y.  Iowa  Telephone  Co 11 

Public  roads  do  not  include  streets  (Neb.  Comp.  L.  1901,  ch.  89a, 
sec.  14). 

Nebraska  Teleph.  Co.  y.  Western  Ind.  Long  Distance  Teleph. 

Co 32 

Post  Roads  Act  (Act  of  Cong.  1866,  ch.  230,  14  Stat.  221)  does  not 
confer  upon  telegraph  company  right  to  use  streets  of  a  city  with- 
out grant  of  authority  by  municipality. 

Postal  Teleg.  Co.  y.  City  of  Newport 26 

NEGLIGENCE. 
See  Electbic  Light;  Emplotizs;  Poues;  Stbeets;  Wnuss. 

PLEADING. 
See  Emflotebs;   Trebs;   Telephons  Coicpanibs;   Wises. 

POLES. 
LktbUity  for  injuries  caused  hy  telephone  poles  in  highway. — ^Under 
the  Massachusetts  Statute  (Key.  Laws,  ch.  122,  sec.  15),  where  a 
person  is  injured  by  being  thrown  from  a  wagon  colliding  with  a 
telephone  pole,  the  telephone  company  is  liable  for  the  damages 
caused  by  such  injury,  although  the  pole  was  erected  and  main- 
tained by  the  company  in  accordance  with  a  license  granted  by  the 
proper  municipal  authority. 

Riley  y.  New  England  Telegraph  &  Telephone  Co 438 

Injury  to  municipal  employee  hy  a  falling  pole;  contributory  negU- 
genee. — ^A  telephone  company  is  liable  for  injuries  caused  to  a 
municipal  employee  engaged  in  the  work  of  paying  a  street  by  the 
falling  of  a  wire  which  the  company's  employees  were  engaged  in 
remoying.  The  employee  was  not  guilty  of  contributory  negligence 
in  continuing  to  work  in  a  dangerous  position  after  he  knew  that 
the  wires  had  been  cut  and  remoyed  from  the  pole. 

Kyes  y.  Valley  Telephone  Co 444 
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POLES  {eontimmed). 
In  fury  to  property  by  failing  of  telephone  pole  by  an  mnmemal  «torm. — 
A  telephone  company  ie  not  liable  for  damages  to  propertj  eaaaed 
by  the  falling  of  a  telephone  pole  ordinarily  lit  and  mfficient  for 
the  purpose  for  which  it  was  erected,  daring  a  storm  of  nnpreee- 
dented  violence.  The  company's  failure  to  proyide  poles  of  suffi- 
cient strength  to  withstand  snch  a  storm  is  not  negligence. 

Southwestern  Telegraph  ft  Telephone  Co.  ▼.  Ingrando 417 

Bpikee  in  eledrie  light  polee. — ^An  electric  light  company  is  not  liable 
for  injuries  caused  to  a  child  attempting  to  climb  an  electric  light 
pole  erected  in  a  city  street  because  of  the  fact  that  such  pole  was 
equipped  with  spikes  from  a  point  near  the  ground  so  as  to  allow 
assent  for  the  purpose  of  placing  and  repairing  wires. 

Simonton  v.  Citizens'  Electric  Light  k  Power  Co 4S0 

lAahiUty  for  injury  caused  by  vehicle  striking  telephone  pole, — ^A  tele- 
phone company  is  liable  for  an  injury  to  a  person  caused  by  a 
vehicle  striking  a  telephone  pole  negligently  located  too  near  the 
centre  of  the  highway. 

Watts  y.  So.  Bell  Telegraph  ft  Telephone  Co 465 

Defective  poles;  injury  to  lineman  by  fall;  test. — ^It  is  the  duty  of  a 
lineman  to  make  a  test  as  to  the  safety  of  a  pole  before  climbing 
it;  in  the  absence  of  such  test  and  upon  failure  to  use  pike  poles 
and  grab  hooks  for  holding  the  pole,  the  company  is  not  liable. 

Kellog  y.  Denyer  Cons.  Tramway  Co 749 

Assumption  of  risk. — ^The  risk  of  falling  on  account  of  the  weakness 
of  old  poles  is  one  of  the  risks  assumed  by  an  electric  lineman.  Idem. 

(See,  also,  note  on  p.  763.) 

Negligent  location  of  poles  in  streets  and  highways.    See  note  to 

Riley  y.  New  England  Telegraph  ft  Telephone  Co 442 

Inspection  of  poles  by  linemen  before  climbing.     See  note  to 

Kellog  V.  Denver  Cons.  Tramway  Co 753 

Failure  to  make,  contributory  negligence.     See  *" 

Krimmel  y.  Edison  HI.  Co 766 

When  duty  rests  upon  company  to  make.    See 

Western  Union  Teleg.  Co.  v.  Tracy 791 

Defective,  causing  injury  to  employees.     See  EmpijOTEXS. 

RAILROADS. 
Erection  of  telegraph  line  along  railroad. — ^A  railroad  company  hay- 
ing a  right  to  construct  a  line  of  railroad  over  certain  land,  with 
all  the  incidents  necessary  for  its  operation  and  maintenance,  has 
the  right  to  erect  upon  such  lands  and  along  its  railroad  a  tde- 
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graph  line  without  interference  hj  the  municipality  through  which 
it  nins;  and  the  purpose  which  the  railroad  company  has  in  con- 
templation in  erecting  such  telegraph  line  is  immaterial. 

Pennsylvania  R.  R.  y.  Lilly  Borough 266 

Bight  of  way  leased  to  telegraph  oompof^. — ^The  owner  of  the  fee 
of  a  right  of  way  granted  to  a  railroad  company  is  not  entitled  to 
an  accounting  of  the  rents  and  profits  received  by  such  company 
from  a  lease  of  its  right  of  way  to  a  telegraph  company,  although 
an  additional  servitude  was  created  upon  the  land  by  such  lease. 

Chicago,  Milwaukee  ft  St.  Paul  Ry.  Co.  v.  Snyder 284 

Owner  of  fee  entitled  to  compensation  where  telegraph  company  ac- 
quires by  purchase  the  right  to  use  an  abandoned  right  of  way. 

PhiUips  V.  Postal  Teleg.  Cable  Co 287 

Condemnation  of  right  of  way  by  telegraph  company.     See 

aeveland,  C,  C.  k  St.  L.  Ry.  Co.  v.  Ohio  Postal  Teleg.  Go. .  262 

RIGHT  OF  WAT. 
See  Eminent  Doicain;  Hiohwa;^Stbeet8. 

RUBBER  GLOVES. 
See  EifPLOTXBB. 

SAFETY  STRAP. 
See  Empldtees. 

STREET  RAILWAYS. 

Bum^  out  of  a  fuse;  negligenoe. — ^A  fuse  as  used  in  the  machinery 
connected  with  an  electric  car  is  a  safety  device  to  prevent  injury 
to  the  electric  mechanism  arising  from  variation  in  the  electric 
current.  The  fuse  is  expected  to  bum  put  when,  for  any  cause, 
the  electric  current  exceeds  the  carrying  capacity  of  the  mech- 
anism. When,  therefore,  a  fuse  bums  out  it  is  not  prima  facie 
evidence  of  negligence. 

Cassaday  v.  Old  Colony  St  Ry.  Co 916 

Location  of  fu»e-h09, — ^While  the  mere  burning  out  of  a  fuse  properly 
located  and  in  proper  condition  does  not  import  negligence,  yet  if 
the  fuse  be  so  located  as,  by  its  burning  out^  to  injure  a  passenger, 
such  a  location  may  be  inconsistent  with  the  degree  of  care  which 
a  common  carrier  owes  to  its  passengers,  and,  therefore,  upon  this 
question  the  plaintiff  had  a  right  to  go  to  the  jury.  Idem 
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STREET  RAILWAYS  {continued). 
Doctrine  of  res  «f»fa  loquitur, — ^Where  the  evidence  waixantB  &  ooa- 
clusion  that  the  intensity  and  daration  o£  the  flame  caused  by  the 
explosion  was  greatly  in  exoeae  of  what  would  haye  been  the  result 
if  the  fuae  had  been  in  proper  condition,  and  that  its  imperfect 
condition  might  have  been  discoyered  by  the  use  of  reasonable  care;, 
the  defendant  is  not  entitled  to  a  ruling  to  the  effect  that  the 
doctrine  of  ree  ipsa  loquitur  does  not  apply.  It  was  proper  to  in- 
struct the  jury  that  the  matter  was  before  them  to  decide  how  far 
negligence  could  be  inferred  from  the  accident  itself.  Uom. 

Presumption  as  to  cause. — ^If  the  cause  of  the  accident  does  not 
clearly  appear  from  the  evidence,  or  if  there  is  a  dispute  as  to 
what  it  is«  the.  plaintiff  may  argue  upon  the  whole  evidoice,  and 
the  jury  may  rely  upon  presumptions,  unless  they  are  satisfied  that 
the  cause  had  been  shown  to  be  inconsistent  with  it.  Idem. 

STREETS. 
Highways  include, — So  held  as  to  statute  authorising  use  of  public 
highways  by  telegraph  and  telephone  lines.  (Iowa  Code,  1873,  sec. 
1324.) 

Chamberlain  y.  Iowa  Telephone  Co 11 

Puhlio  roads  do  not  include,  streets,  so  held  under  Neb.  Comp.  L. 
1901,  eh.  89a«  sec.  14. 

Nebraska  Teleph.  Co.  v.  Western  Ind.  Long  Distance  Teleph. 

Co.  32 

Post  Roads  Act  (Act  of  Cong.,  1866,  ch.  230,  14  Stat.  221)  does  not 
authorize  use  of  city  streets  without  consent  of  local  authorities. 

PoeUl  Teleg.  Co.  v.  City  of  Newport 2S 

Constitutional  provision  {Kj.  Const.,  sec.  163)  requiring  consent 
of  local  authorities  for  use  of  streets  by  telephone  company  must 
be  complied  with. 

East.  Tenn.  Teleph.  Co.  v.  Anderson  Co.  Teleph.  Co 10 

Injunction  will  not  issue  by  one  telephone  company  to  prevent  use  of 
streets  by  another  similar  company  where  the  former  company 
has  not  complied  with  constitutional  provision  (Ky.  Const.,  sec 
163)    as  consent  of  local   authorities. 

East  Tenn.  Teleph.  Co.  v.  Anderson  Co.  Teleph.  Co 19 

Unlawful  interference  by  one  telephone  company  having  a  franchise 
for  the  use  of  streets  with  the  poles  and  wires  of  another  com- 
pany occupying  the  streets  under  a  prior  franchise  wUl  be  re- 
strained. 

Northwestern  Telephone  Exchange  Co.  v.  Twin  City  Teleph. 

Co lOS 
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Overbuilding  ond  paralleUng  the  wires  of  a  telephone  company  oc- 
cupying the  streets  by  a  subsequent  occupant  is  not  an  unneces- 
sary and  unreasonable  interference. 

Chicago  Teleph.  Co.  y.  Northwestern  Teleph.  Go 81 

Mere  inconvenience  because  of  such  an  arrangement  will  not  afford 
ground  for  complaint. 

Louisville  Home  Teleph.  Co.  v.  Cumberland  Teleph.  ^  Teleg. 
Co 108 

Control  of  streets  by  municipal  authorities. 

New  England  Teleph.  &  Teleg.  Co.  v.  Boston  Terminal  Co. .  182 

Poles  and  wires, — ^Power  of  municipalily  to  compel  removal. 

Duluth  V.  Duluth  Teleph.  Co 139 

Removal  of  poles  a/nd  wires  cannot  be  compelled  by  a  proceeding  on 
behalf  of  a  city  against  a  telephone  company  where  it  had  been 
permitted  to  maintain  such  poles  and  wires  for  a  period  of  more 
than  twenty-one  years. 

City  of  Bradford  v.  N.  T.  &  Pennsylvania  Teleph.  &  Teleg. 
Co 151 

Right  to  use,  by  telegraph  and  telephone  companies. 

Morristown  v.  East  Tennessee  Telephone  Co 3 

Use  of  streets  and  highways  by  telegraph  and  telephone  companies. 
See  note  to 

State  ex  rel.  Wisconsin  Teleph.  Co.  v.  City  of  Sheboygan. .    159-167 

Use  of  by  telephone  companies,  additional  servitude  for  which  com- 
pensation must  be  made  to  abutting  owners. 

Bronson  v.  Albion  Teleph.  Co 177 

Contra.   Kirby  v.  Citizens'  Telephone  Co 199 

Maxwell  v.  District  and  Printing  Teleg.  Co 206 

Franchise  granted  by  city  coimcil  to  construct  and  maintain  a  tele- 
phone system  does  not  authorize  such  use  without  compensation. 

Donovan  v.  Allert  et  al 183 

Use  by  electric  light  companies. — ^Where  fee  of  streets  is  in  the  city, 
an  electric  light  company  may  be  authorized  to  erect  its  poles  in 
the  streets,  provided  they  do  not  materially  obstruct  public  travel. 

McWethy  v.  Aurora  Elect.  light  &  P.  Co 220 

Abutting  owners  not  entitled  to  compensation. 

Qulf  Coast  Ice  Mfg.  Co.  v.  Bowers 226 

Ejectment  cannot  be  maintained  by  abutting  owner. 

French  v.  Robb 238 
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Electric  light  companies  organized  under  the  general  oorporation. 
act  of  New  Jersey  have  authority  to  erect  poles  and  to  string  and 
maintain  wires  in  the  public  highways  upon  first  obtainin^^  tlie 
consent  of  the  owners  of  the  soil. 

Point  Pleasant  Elect.  L.  &  P.  Co.  t.  Borough  of  Bay  Head.  . 

An  owner  of  a  lot  abutting  on  a  street  dedicated  to  public  use  by  an 
owner  who  subdivides  lots  for  sale^  has  a  property  interest  in  the 
street  in  front  of  his  lot,  which  cannot  be  taken  against  his  'will, 
except  upon  the  terms  provided  by  the  Constitution,  viz.,  tbat  a 
compensation  shall  first  be  made  in  money,  or  by  a  deposit  of 
money. 

Callen  ▼.  Columbus  Edison  Elect.  L.  Co 

Um  hy  private  lighting  eompany  is  a  diversion  of  the  street  from 
the  purposes  for  which  it  was  dedicated. 

Degtmetion  of  public  improvement, — ^Before  an  individual  or  com- 
pany may  invade  and  destroy,  in  whole  or  part,  for  other  public 
purposes,  a  public  improvement  placed  on  the  street  by  an  abutting 
lot  owner  in  front  of  his  property,  under  ^reement  with  the 
council  of  the  city,  town,  or  village,  specific  authority  for  so  do- 
ing must  first  be  obtained  from  such  council. 

Maxwell  v.  District  and  Printing  Teleg.  Co 2<HI 

Statute  authorieing  removal  of  ohetructione, — ^The  borough  act  (P. 
L.  1897,  p.  296),  empowering  borough  councils  by  ordinance  to 
regulate  the  streets  of  the  borough,  to  remove  obstructions  and 
nuisances  therefrom,  and  to  prescribe  the  manner  in  which  cor- 
porations or  individuals  shall  exercise  any  privilege  granted  to 
them  in  the  use  of  the  streets,  confers  a  power  which  can  only  be 
exercised  by  the  passing  of  an  ordinance. 

Point  Pleasant  Elect.  L.  &  P.  Co.  v.  Borough  of  Bay  Head. .         230 

Consent  of  abutting  owners. — Statute  (Hurd's  HI.  Stats.,  1899,  eh. 
24,  par.  491)  requiring  consent  of  owners  of  adjoining  lands  be- 
fore grant  of  franchise  for  use  of  streets  by  electric  light  com- 
pany does  not  apply  to  company  exercising  franchise  granted 
prior  thereto. 

McWethy  v.  Aurora  Elect.  Light  A  P.  Co 220 

Conduits,  the  wires  therein  and  manholes  constructed  and  maintained 
in  the  streets  of  a  municipality  remain  the  property  of  the  com- 
pany putting  them  in,  subject  to  the  easement  of  the  public  in 
the  use  of  the  street  as  a  thoroughfare. 

Missouri  Edison  Elect.  Co.  v.  Weber 923 
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Liability  for  injury  to  manhole, — ^If  the  municipality  lawfully  per- 
mits private  property  to  be  placed  and  kept  in  a  street  or  high- 
way, and  this  property  is  damaged  by  the  carelessness  of  another, 
the  owner  of  such  property  may  recover  compensation  for  the  in- 
jury so  done.  If,  therefore,  a  manhole  was  put  down  in  the  street 
by  an  electric  company  a  right  of  action  exists  in  favor  of  the 
'''''^**7«  company,  if  such  manhole  is  tortuously  broken.  Idem. 

ii<:^<i£  Bights  of  telephone  and  other  electrical  companies  stringing  wires 

TdMi  in  streets.     See  note  to 

J  p(fi:  i  Louisville  Home  Teleph.  Go.  v.  Cumberland  Teleph.  &  Teleg. 

Co 114 

J 

Notice  of  dangerous  condition  of  electric  wires, — ^The  disturbed  con- 

y^j^  dition  of  a  city  telephone  and  fire  alarm  system  is  notice  to  the 

I  city  that  the  wires  may  be  broken  and  down,  and  imposes  upon  the 

city  officials  the  duty  of  investigating  so  as  to  ascertain  if  the 

c:(&  wires  constitute  a  dangerous  obstruction. 

:  :::>  City  of  Emporia  v.  Bums   416 


Injury  to  pedestrian  falling  over  concealed  wire, — ^A  plaintiff  was 
injured  in  crossing  a  street  by  catching  her  foot  in  a  wire  lying 
concealed  in  the  grass,  but  attached  at  one  end  to  a  pole.    In  the 
I  absence  of  evidence  as  to  who  was  the  owner  of  the  wire,  or  re- 

sponsible for  its  being  in  the  place  where  the  accident  occurred,  the 
p  plaintiff  could  not  recover. 

Lee  V.  Maryland  Telephone  &  Telegraph  Co 419 


19 


Injury  by  falling  trolley  wire, — Evidence  considered  and  held  suffi- 
cient to  justify  jury  in  finding  that  there  was  negligence  upon  the 
part  of  the  defendant  street  railway  company  on  the  construction 
of  the  trolley  wire  which  had  fallen  and  injured  the  plaintiff 
while  standing  in  the  street. 

Memphis  Street  Railway  Co.  v.  Cartwright 430 

lAahiUty  of  telephone  company  for  injuries  caused  by  poles, — ^Under 
the  Massachusetts  Statute  (Rev.  Laws,  ch.  122,  sec.  15),  where 
a  person  is  injured  by  being  thrown  from  a  wagon  colliding  with 
a  telephone  pole,  the  company  is  liable  for  the  damages  caused  by 
such  injury,  although  the  pole  was  erected  and  maintained  by  the 
company  in  accordance  with  a  license  granted  by  the  proper  muni- 
cipal authority. 

Rfley  V.  New  England  Telegraph  &  Telephone  Co 438 

Contributory  negligence. — Such  statute  does  not  make  the  company 
an  insurer  against  injuries  to  persons  whose  own  fault  is  one  of 
the  causes  of  the  injury.  Idem. 

VOL.  VIII — 62 
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Death  of  hone  oaueed  hy  contact  toith  live  wire. — Where  an  electric 
wire  had  fallen  in  the  street  hj  reason  of  sleet  adhering  to  it, 
and  without  the  negligence  or  fault  of  the  defendant,  defoidant 
is  not  liable  for  the  death  of  the  plaintiff's  horse  caused  by  con- 
tact with  such  wire. 

Colburn  y.  Mayor,  etc..  City  of  Wilmington 467 

Ooniaei  with  Uve  wire;  broken  telephone  wire  hanging  acroee  0I0O- 
trie  light  wire;  joint  Uability, — ^Where  the  pole  on  which  an  elec- 
tric light  wire  is  suspended  was  shown  to  be  unfit  and  not  braced 
as  it  ought  to  have  been,  and  it  appeared  that  after  a  heavy  rain 
storm  the  electric  light  wire  had  sagged  and  come  in  oonatct  with 
the  telephone  wire,  and  had  fallen  across  the  telephone  wire  to  the 
ground,  the  current  from  the  electric  light  wire  being  turned  off 
at  some  distance  from  the  point  of  contact,  and  the  plaintiff  was 
injured  by  coming  in  contact  with  such  broken  electric  light  wire, 
it  is  sufficient  to  show  a  concurrent  neglect  upon  the  part  of  both 
the  telephone  and  electric  light  company  and  that  the  negligoioe 
was  joint  in  its  character. 

Economy  Light  &  Power  Go.  ▼.  Hiller 482 

Injury  to  horee  hy  contact  with  Uve  wire;  evidence, — ^Where  it  ap- 
pears that  the  driver  of  a  horse,  upon  the  horse  suddenly  falling 
in  the  street  to  the  ground,  observes  for  the  first  time  a  wire 
hanging  close  to  the  wheel  of  his  wagon,  emitting  sparks  and 
flames  of  light  and  subsequently,  and  that  while  the  horse  was 
struggling  to  his  feet  he  was  seen  to  come  in  contact  with  the  wire, 
whereupon  he  again  fell,  it  was  held  sufficient  to  show  that  the 
horse  was  injured  by  an  electric  shock  received  from  contact  with  a 
live  wire. 

Chaperone  v.  Portland  General  Electric  Co 408 

The  doctrine  of  res  ipsa  loquitur  was  applied  and  plaintiff  was  re- 
lieved from  the  burden  of  proving  the  unsafe  and  insecure  condition 
of  the  wire.  The  question  as  to  whether  the  presumption  of  neglect 
had  been  overcome  by  the  defendant  was  held  to  be  one  of  fact 
for  the  jury.  Idem. 

Contact  with  live  wire  maintained  hy  munidpality. — ^A  mimicipality 
is  not  excepted  from  the  rule  as  to  the  degree  of  care  to  be  used 
in  the  operation  of  electric  wires;  so  where  a  police  call  wire 
maintained  and  operated  by  a  city  breaks  and  falls  in  the  street, 
and  a  boy  is  injured  by  coming  in  contact  therewith,  such  city  is 
liable  where  it  appears  that  the  police  officials  knew  of  the  con- 
dition of  the  wire  prior  to  the  accidoit. 

Herron  v.  City  of  Pittsburg  482 
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Injury  to  atUfnal  by  contact  with  Uve  wire;  contributory  negUgcnoe. 
— ^In  an  action  to  recover  for  the  death  of  a  mule  occasioned  by 
contact  with  a  telephone  wire  suspended  in  the  street,  it  appeared 
that  the  defendant  negligently  permitted  the  wire  to  fall  across 
a  trolley  wire  and  thereby  become  charged  with  a  deadly  current 
causing  the  death  of  the  plaintiJBTs  mule  by  contact  therewith,  it 
was  held  that  the  negligence  of  the  defendant  was  the  approxi- 
mate cause  of  the  death,  and  that  the  driver  was  not  chargeable 
with  contributory  negligence  because  of  his  failure  to  observe  the 
presence  of  the  wire. 

Jones  V.  Finch 497 

Contact  with  live  wire  hanging  from  electric  light  pole. — An  electric 
light  company  is  liable  for  injuries  caused  by  contact  with  a  live 
wire  hanging  from  an  electric  light  pole  to  a  point  not  more  than 
a  foot  or  two  above  the  sidewalk,  where  it  appears  that  such  wire 
had  become  charged  with  a  dangerous  current  of  electricity  liy 
contact  with  an  electric  light  wire  at  a  point  where  the  insulation 
was  defective. 

Wehner  v.  Lagerfelter 586 

Injuries  to  travelers  by  wires  falling  in  streets.    See  note  to 

Ela  V.  Portland  Telegraph  &  Cable  Co 427 

Injuries  to  employees. 

See  Employees.     See,  also,  Abxttcino  Owitebs;  Eminent 
Domain;     Foanohibb;     Highways;     Munioipiutibs; 

P0I£S;    WlBBS. 

TAXATION. 

An  annual  license  taw  imposed  upon  a  telegraph  company  for  the 
use  of  city  streets  is  a  compensation  for  the  servitude  imposed 
upon  the  streets  and  is  not  in  the  nature  of  a  burden  upon  inter- 
state commerce  under  the  guise  of  a  license  tax. 

Postal  Teleg.  Cable  Co.  v.  City  of  Newport 26 

Validity  of  Ucenae  taco  upon  telegraph  oompamea. — A  license  fee  im- 
posed upon  a  telegraph  company  by  a  city  to  compensate  the  city 
for  the  expense  of  the  supervision  of  the  poles  and  wires  of  such 
company  is  not  in  violation  of  the  constitutional  provision  as  to 
the  regulation  of  interstate  commerce  by  Congress.  Such  a  fee 
may  be  large  enough  to  cover  reasonably  anticipated  expenses; 
the  charge  cannot  be  avoided,  unless  it  appears  that  it  was  in  ex* 
cess  of  the  actual  expense  of  such  supervision. 

Atlantic  &  Pacific  Teleg.  Co.  v.  City  of  Philadelphia 369 
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Reaaonahleness  of  license  fees  for  the  jury. — When  the  question  of 
the  reasonableness  of  an  ordinance  imposing  a  license  fee  upon  a 
tel^^aph  company  turns  upon  the  reasonableness  of  the  amount  of 
such  fee  it  may  rightly  be  left  for  the  determination  of  a  jury. 

Atlantic  &  Pacific  Teleg.  Co.  v.  City  of  Philadelphia 369 

Oooupation  taa  upon  telegraph  company. — ^A  reasonable  occupation 
tax  may  be  imposed  by  a  village  upon  telegraph  companies  oc- 
cupying the  streets.  Such  tax  cannot  include  interstate  business 
or  the  business  of  the  goyemment  of  the  United  States. 

Western  Union  Teleg.  Co.  v.  Village  of  Wakefield 380 

License  fees  for  use  of  streets  and  hightoays  by  telegraph  and  tele- 
phone companies.     See  note  to 

Western  Union  Teleg.  Co.  v.  Village  of  Wakefield 385 

Tangible  property  of  telegraph  company. — The  tangible  property  of 
a  telegraph  company  within  a  State  is  subject  to  State  taxation. 
In  determining  the  value  of  such  property  it  is  proper  to  com- 
pare the  length  of  the  company's  lines  within  the  State  with  that 
of  its  entire  lines,  or  to  take  the  aggregate  value  of  its  capital 
stock  and  deduct  therefrom  the  proportionate  valuation  of  its 
lines  without  the  State,  and  also  the  value  of  its  property  subject 
to  local  taxation. 

State  ex  rel.  QottUeb  v.  Western  Union  Teleg.  Co 390 

Franchise  of  telegraph  company/. — The  franchise  of  a  telegraph  com- 
pany is  taxable  in  the  State  where  its  lines  are  located. 

State  ex  rel.  Gottlieb  v.  Western  Union  Teleg.  Co 390 

Rea^  estate  of  telephone  company. — ^A  statute  imposes  a  State  tax 
upon  the  poles,  wires,  instruments,  apparatus  and  fixtures  of  all 
kinds  of  telephone  companies,  and  it  further  provides  that  such 
companies  shall  be  taxed  only  in  the  mode  prescribed  therein, 
except  upon  real  estate  not  used  in  their  ordinary  business;  it 
precludes  local  taxation  on  the  real  estate  of  such  companies  used 
in  their  ordinary  business. 

New  England  Telephone  &  Telegraph  Co.  v.  City  of  Man- 
chester     399 

Telephone  companies^  taxation  of.    See  Taxation. 

A  city  ordinance  imposing  a  tax  on  telephone  poles  and  conduits  is 
not  unconstitutional. 

Postal  Telegraph  Cable  Co.  v.  City  of  Norfolk 401 

License  fees  on  telephone  companies. — ^A  city  having  granted  a  fran- 
chise to  a  telephone  company  for  the  use  of  its  streets  cannot 
impose  a  license  fee  upon  such  company  for  such  use. 

Sunset  Telephone  &  Tele.  Co.  v.  City  of  Medford 402 
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Franchise  taw  on  electric  light  company. — ^An  electric  light  company 
formed  by  the  consolidation  and  merger  of  several  corporations, 
some  of  whom  possess  and  exercise  municipal  franchises,  and 
which,  since  its  formation,  has  exercised  such  franchise,  is  subject 
to  taxation  under  section  4  of  the  Act  of  March  23rd,  1900  (New 
Jersey  Pub.  Laws,  p.  502)   for  the  taxation  of  franchises. 

Paterson  &  Passaic  Gas  &  Elec.  Light  Co.  y.  State  Board 
of  Assessors 403 

TELEGRAPH  COMPANIES. 

Right  to  t^se  streets  must  be  by  legislative  authority. 

Morristown,  City  of,  y.  East  Tennessee  Telephone  Co 3 

Post  Roads  Act  does  not  confer  authority  to  use  city  streets  without 
municipal  franchise. 

Postal  Teleg.  Co.  y.  City  of  Newport 25 

License  tax,  nature  of. 

Postal  Teleg.  Cable  Co.  v.  City  of  Newport  25 

Statute  authorizing  use  of  public  highways  includes  city  streets. 
(Iowa  Code,  1873,  sec.  1324.) 

Chamberlain  v.  Iowa  Telephone  Co 11 

Authorizing  use  of  "  public  roads  "  does  not  include  streets  of  muni- 
cipality.    (Comp.  L.  Nob.  1901,  ch.  89a,  sec.  14.) 

Nebraska  Teleph.  Co.  v.  Western  Ind.  Long  Distance  Teleph. 

Co 32 

Powers  of  court  of  visitation  under  Kansas  Act  (L.  1898,  ch.  38)  over 
telegraph  companies;  constitutionality. 

Western  Union  Teleg.  Co.  v.  Austin   884 

Tra^nsmission  of  messages. — Kansas  Court  of  Visitation  Act  (L. 
1898,  ch.  38),  imposing  penalty  for  unnecessary  delay  in  trans- 
mission and  deliyery  of  messages  held  unconstitutional.  Idem. 

Transmission  and  delivery  of  telegraphic  messages,  liabilities  of  tele- 
graph  companies  for   negligence,  etc.     See  note  to 

Western  Union  Teleg.  Co.  y.  Austin  891-912 

Contract  with  railroad  company  as  to  telegraph  lines  along  railroad 
right  of  way,  and  the  construction,  maintenance  and  operation  of 
such  lines  and  the  appliances  connected  therewith  does  not  operate 
as  a  grant  of  real  property. 

Western  Union  Teleg.  Co.  v.  Pennsylvania  Co 988 

As  to  effect  of  such  a  contract,  see 

St.  Paul,  Minneapolis  &  M.  Ry.  Co.  v.  Western  Union  Teleg. 
Co 946 
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Taxation  of.  See  Taxation.  See,  also,  Abuttiivo  Owmas;  EMiincxYT 
Domain;  Emplotixs;  Franchises;  Highways;  Municipalities; 
PoiAS;  Stbeets;  Wibes. 


TELEPHONE  COMPANIES. 

Right  to  U8e  streets  must  be  by  legislative  authority. 

Morristown,  City  of,  y.  East  Tennessee  Telephone  Co S 

Statute  authorizing  use  of  "  public  highways  "  includes  city  streets. 
(Iowa  Code,  1873,  sec.  1324,  as  amended  by  19  Gren.  Ass.  Laws, 
eh.  104.) 

Chamberlain  y.  Iowa  Telephone  Co 11 

Authorizing  use  of  "  public  roads  "  does  not  include  streets  of  muni- 
cipality.    (Comp.  L.  Neb.  1901,  ch.  89a,  sec.  14.) 

Nebraska  Teleph.  Co.  y.  Western  Ind.  Long  Distance  Teleph. 

Co 32 

Uee  of  streets  must  be  by  oouBent  of  local  authorities  under  Ky. 
Const.,  sec.  163.  Injunction  will  lie  in  favor  of  company  not 
securing  such  consent  to  restrain  erection  and  maintenance  of  lines 
in  streets  by  another  company. 

East  Tennessee  Teleph.  Co.  v.  Anderson  Co.  Teleph.  Co 19 

Bmtension  of  lines, — Ordinance  requiring  commissioner  of  public 
works  to  designate  location  of  poles  must  be  complied  with. 

St.  Paul,  City  of,  v.  Preedy  29 

Transfer  of  franchise. — Subscribers  of  original  company  entitled  to 
continued  service. 

Mahan  v.  Michigan  Teleph.  Co 38 

Badusive  franchise  not  to  be  granted  by  Indian  Nation. 

Muskogee  Nat.  Teleph.  Co.  v.  Hall  64 

Similar  franchises  to  two  or  more  companies  for  use  of  streets; 
rights  as  to  stringing  wires. 

Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co 81 

Louisville  Home  Teleph.  Co.  v.  Cumberland  Teleph.  A  Teleg. 

Co 108 

Unnecessary  interference  by  one  company  with  the  rights  of  a  former 
occupant  of  streets  may  be  restrained. 

Northwestern  Teleph.  Exch.  Co.  v.  Twin  City  Teleph.  Co.. .  103 

Interference  by  one  company  with  rights  of  another.    See  note  to 

Louisville  Home  Teleph.  Co.  v.  Cumberland  Teleph.  &  Teleg. 

Co IW 
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Proceeding  to  compel  removal  of  poles  and  wires  barred  by  laches  of 
city  in  permitting  them  to  remain  undisturbed  for  a  period  to 
twenty-one  years. 

City  of  Bradford  v.  N.  T.  h,  Pennsylvania  Teleph.  &  Teleg. 
Co 151 

DeefMd  telegraph  company  under  statute,  authorizing  construction 
of  telegraph  lines  along  streets  and  highways.    See  note  to 

Maxwell  y.  District  and  Printing  Teleg.  Co 212 

Additumal  eerwtude, — ^Use  of  streets  and  highways  by  telephone 
company  for  its  poles  and  wires  constitutes  an  additional  servitude. 

Bronson  v.  Albion  Telephone  Co 177 

Donovan  v.  Allert  et  al 183 

Contra.   Kirby  v.  Citizens'  Telephone  Co 199 

Maxwell  v.  District  &  Printing  Teleg.  Co 206 

Righte  and  duties  of  telephone  companies  as  common  carriers  gen- 
erally.     See  note  to 

State  ex  rel.  Payne  v.  Kimloch  Teleph.  Co 873 

Services  to  he  furnished;  common  carriers;  rules, — ^A  telephone  com- 
pany is  a  common  carrier,  and  as  such  bound  to  furnish  services 
to  those  complying  with  reasonable  rules  of  the  company. 

State  ex  rel.  Payne  v.  Kinloch  Telephone  Co 863 

A  rule  not  brought  to  the  attention  of  applicant  for  services  is  not 

binding.  Idem. 

The  fact  that  the  company  maintains  public  toll  stations  for  use  of 
general  public  does  not  justify  refusal  to  furnish  private  service.  Idem. 

Wrongful  disconnection  of  telephone;  damages, — ^In  the  absence  of 
pecuniary  loss  for  the  wrongful  disconnection  of  a  telephone,  the 
measure  of  damages  is  the  amount  of  rental  paid  for  the  time 
during  which   the  telephone  was   disconnected. 

Cumberland  Teleph.  &  Teleg.  Co.  v.  Hendon 860 

Penalty  for  unlawful  discrimination, — ^Indiana  statute  (Rev.  Stats., 
sec  6629)  as  to  unlawful  discriminations  and  partiality  toward 
applicants  for  connections  and  facilities,  construed,  and  held  that 
penalty  thereunder  cannot  be  recovered  unless  it  be  shown  that 
the  rule  complained  of  was  unreasonable  and  unfairly  applied. 

Irvin  V.  Rushville  Co-operative  Teleph.  Co 862 

Sufficiency  of  allegations  as  to  discrimination.  Idem. 

Rule  as  to  po/yment  for  telephone  service  providing  that  rental  shall 
be  paid  on  or  b  fore  the  fifth  day  after  it  is  due  under  penalty  of 
discontinuance  of  service  is  not  unreasonable.  Idem. 
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TELEPHONE   COMPANIES    {continued). 
The  deprivation  of  telephone  tervioe  for  failure  to   comply  with 
reasonable  rule  ae  to  payment  of  rental  is  not  taking  patnm's 
property  without  due  process  of  law.  Idem. 

Contract  for  use  of  telephone;  interrupted  service. — Contract  as  to 
interrupted  service  construed,  and  held  that  subscriber  could  not 
escape  liability  for  rental  for  interrupted  service  unless  notice  is 
first  given  to  company. 

Atlanta  Standard  Teleph.  Co.  v.  Porter 848 

Refusal  of  long  distance  connection,  liability  for  damages  aoeruing. 
See 

Haber,  Blum,  etc.,  Hat  Co.  v.  So.  Bell  Teleph.  &  Teleg.  Go. .  847 

Contract  for  construction  of  telephone  lines  between  two  telephone 
Companies  held  void  because  not  in  writing  and  could  not  be  per- 
formed within  one  year  from  the  making  thereof. 

Bastin  Teleph.  Co.  v.  Richmond  Teleph.  Co 938 

TacDOtion  of.  See  Taxation.  See,  also,  Abuttoto  Ownebs;  Eminknt 
Domain;  EHPiiOTEE:  Fkanchisss;  Highways;  Lightning;  Muni- 
oiPAXiTiEs;  Poles;  £iTbeets;  Wires. 

TREES. 
Injury  to  trees  in  highways  by  telegraph  and  telephone  companies. 
See  note  to 

Stete  ex  rel.  Wisconsin  Teleph.  Co.  v.  City  of  Sheboygan . .  166 

Trees  in  highways;  rights  of  owner  of  fee. — ^An  abutting  owner  who 
owns  the  fee  upon  which  a  highway  is  located  is  the  owner  of  the 
soil  and  the  trees  growing  thereon;  in  respect  to  such  trees  he  has 
the  rights  and  remedies  of  the  owner  of  the  freehold,  subject  only 
to  the  public  easement. 

Western  Union  Teleg.  Co.  v.  Krueger   214 

Complaint  in  action  for  injury  to  trees. — A  complaint  in  an  action 
against  a  telegraph  company  for  injury  to  trees,  alleging  that  the 
trees  were  wrongfully  cut  by  the  defendant's  servante,  without  stet- 
ing  the  business  engaged  in  at  the  time  the  injury  was  done,  or 
which  does  not  allege  that  the  plaintiff  had  any  rights  in  the  high- 
way other  than  that  of  egress  and  ingress,  is  insufficient.  Idem. 

Trimming  trees  interfering  with  telephone  wires. — A  telegraph  and 
telephone  company  cannot,  by  its.  agents,  enter  the  premises  along 
a  street  or  highway,  in  which  its  wires  are  strung,  without  the 
consent  of  the  owner  of  such  premises,  and  trim  off  the  branches 
of  trees  growing  on  such  premises  which  interfere  with  ite  wires. 
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In  such  8  case  the  owner  of  the  premises  is  entitled  to  damages 
for  the  injury  done. 

Southwestern  Telegraph  &  Telephone  Co.  y.  Branham 217 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

Use  of  streets  Ofid  highways.    See  note  to 

State  ex  rel.  Wisconsin  Teleph.  Co.  v.  City  of  Sheboygan. . .    169-167 

WIRES. 

In  streets,  notice  of  dangerous  condition. — ^The  disturbed  condition 
of  a  city  system  of  electric  wires  is  notice  to  the  city  that  such 
wires  may  be  broken  and  down,  and  imposes  upon  the  city 
officials  the  duty  of  inyestigation  to  ascertain  if  such  wires  con- 
stitute a  dangerous  obstruction  to  the  use  of  the  street. 

City  of  Emporia  v.  Bums 416 

Duty  as  to  construction  of  trolley  wires. — ^In  view  of  the  danger  at- 
tending upon  the  breaking  and  falling  of  overhead  electrical  wires 
in  streets,  an  electrical  railway  company  should  be  held  to  the 
highest  or  utmost  degree  of  care  in  the  construction,  maintenance 
and  operation  of  its  lines. 

Memphis  Street  Railway  Co.  v.  Cartwright 430 

Injury  from  toire  in  highway  dislodged  hy  falUng  tree. — Where  it 
appeared  that  the  defendant  was  negligent  in  stringing  wires  on 
the  inside  of  poles  placed  on  the  outside  of  the  curve  of  a  highway 
at  the  place  where  the  accident  occurred  and  in  using  improper 
brackets  to  support  the  wires,  it  was  held  that  the  defendant  was 
liable  although  it  was  shown  that  the  wire  causing  the  accident 
might  have  been  dislodged  by  a  tree  felled  against  it  by  the  owner 
of  abutting  lands. 

Ela  V.  Portland  Telegraph  &  Cable  Co 423 

Injuries  to  travelers  caused  by  wires  falling  in  the  streets,  or  by 
low  sagging  wires.     See  note  to 

Ela  V.  Portland  Telegraph  &  Cable  Co 427 

lAdbility  for  death  of  horse  caused  hy  contact  icith  live  wire  in 
street. — Where  an  electric  wire  suspended  in  the  street  had  fallen 
by  reason  of  sleet  adhering  to  it,  without  any  negligence  or  de- 
fault of  a  defendant,  the  defendant  is  not  liable  for  the  death  of 
the  plaintiff's  horse  caused  by  coming  in  contact  therewith. 

Colbum  V.  Mayor,  etc.,  City  of  Wilmington 467 

Broken  telephone  wire  coming  in  contact  with  electric  light  wire; 
infury  to  pedestrian  in  street;  joint  liability, — ^Where  the  pole  on 
which  an  electric  light  wire  is  suspended  was  shown  to  be  unfit 
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WIRES  {continued). 
and  not  braced  as  it  ought  to  have  been,  and  it  appeared  that 
after  a  heavy  rain  storm  the  electric  light  wire  had  sagged  and 
oome  in  contact  with  a  telephone  wire,  and  had  fallen  across  the 
telephone  wire  to  the  ground,  the  current  from  the  electric  light 
wire  being  turned  off  at  some  distance  from  the  point  of  contact, 
and  the  plaintiff  was  injured  by  coming  in  contact  with  such 
broken  electric  light  wire,  it  is  sufficient  to  show  a  concurrent 
neglect  upon  the  part  of  both  the  telephone  and  electric  light 
company,  and  that  the  negligence  was  joint  in  its  character. 

The  neglect  of  the  defendant  telephone  company  consisted  of  its 
failure  to  repair  the  wire  which  from  the  evidence  was  shown 
to  have  been  burned  out  to  the  probable  knowledge  of  the  com- 
pany, and  to  remove  such  dangerous  wire  before  the  accident.  An 
instruction  to  the  jury  as  to  the  joint  neglect  of  the  two  com- 
panies was  sustained.  Idem. 

Injury  to  hor^e  killed  by  live  noire  in  streets ;  insufficiency  of  oom- 
pUUnt. — ^A  complaint  alleging  in  effect  that  the  defendant 
was  negligent  in  carelessly  and  negligently  allowing  and  permitting 
a  wire  heavily  charged  with  electricity  to  become  broken  and  hang 
down  upon  the  street  where  the  plaintiff's  horse  was  being  driven, 
and  that  without  the  fault  of  the  driver  the  horse  was  brought  in 
contact  therewith  whereby  the  injury  ensued,  is  sufficient  without 
further  allegation  that  the  defendant  negligently  and  carelessly 
brought  about  or  permitted  the  actual  contact. 

Chaperone  v.  Portland  General  Electric  Co 408 

Preaumption  of  neglect;  doctrine  of  res  ipsa  loequitur. — ^Evidence  to 
the  effect  that  the  wire  was  found  broken  and  suspended  in  the 
public  street,  and  that  the  injury  to  the  horse  ensued  was  held 
sufficient  to  establish  a  prima  facie  case,  and  to  impose  upon  the 
defendant  the  burden  of  making  it  appear  that  the  unsafe  and 
insecure  condition  of  the  wire  was  not  attributed  to  any  neglect 
upon  its  part.  The  doctrine  of  res  ipsa  loquitur  applied  and  the 
plaintiff  was  relieved  from  the  burden  of  proving  nonexistence  of  an 
adequate  explanation  or  excuse.  The  question  as  to  whether  the 
presumption  of  negligence  has  been  overcome  by  the  defendant  is 
one  of  fact  for  the  jury.  Idan. 

Reasonable  time  to  repair  defect.— -It  is  not  error  to  refuse  to  charge 
the  jury  that  the  defendant  was  entitled  to  a  reasonable  time,  after 
the  fall  of  the  wire  which  caused  the  injury,  to  remove  or  repair 
it.  Such  instruction  is  applicable  only  where  the  wire  has  fallen 
without  the  neglect  of  the  defendant,  or  was  caused  by  the  act  of 
God  or  some  force  that  could  not  hsve  been  provided  against  by 
reasonable  foresight  or  precaution.  Id«B. 
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Broken  trolley  toire  in  street, — ^A  atreet  railway  company  is  bound 
to  exercise  such  care  to  prevent  injury  by  a  broken  trolley  wire 
as  a  reasonably  prudent  man  would  exercise  imder  such  circum- 
stances considering  the  dangerous  character  of  the  wire  and  the 
existing  conditions;  a  traveler  in  a  highway  may  assume  that  it 
is  reasonably  safe,  and  is  not  required  to  search  for  obstructions 
and  dangers  therein. 

Neal  V.  Wilmington  &  N.  C.  Electric  Railway  Co 497 

Death  of  tnule  oatiaed  by  contact  with  live  wire  in  street, — ^A  defend- 
ant telephone  company  was  held  liable  for  the  death  of  a  mule 
caused  by  contact  with  a  telephone  wire  hanging  across  a  trolley 
wire  into  the  street.  The  plaintiff  had  a  right  to  assume  that  the 
street  was  free  from  such  a  dangerous  obstruction,  and  is  not 
chargeable  with  contributory  negligence  for  a  failure  to  observe 
its  presence. 

Jones  V.  Finch  .  .   497 

Contact  ioith  wire  hanging  from  pole  of  electric  Ught  company. — 
A  wire  hanging  from  an  electric  light  pole  came  in  contact  with 
a  charged  electric  wire  at  a  point  where  the  insulation  was  de- 
fective, thereby  conveying  a  charged  current  of  electriciiy  to  the 
hanging  wire.  Such  hanging  wire  extended  from  the  pole  to  a 
point  not  more  than  a  foot  or  two  above  the  sidewalk.  The  plain- 
tiff was  injured  while  passing  along  the  sidewalk  by  coming  in 
contact  with  the  wire.  It  was  held  negligence  for  the  company  to 
permit  such  wire  to  remain  in  such  dangerous  condition. 

Wehner  v.  Lagerf elter 486 

Liability  of  municipality  for  injury  caused  hy  contact  with  live  wire. 
—The  city  is  not  excepted  from  the  rule  as  to  the  degree  of  care 
to  be  used  in  the  operation  of  its  electric  light  wires.  Where  a 
boy  is  injured  by  coming  in  contact  with  a  police  call  wire,  which 
bad  broken  and  become  charged  with  electricity  by  contact  with 
the  feed  wire  of  an  electric  railway,  the  city  is  liable  if  negli- 
gence be  shown. 

Herron  v.  City  of  Pittsburg 482 

Knowledge  of  father  as  to  break. — ^It  appeared  that  the  father  of 
the  plaintiff  as  he  went  to  work  in  the  morning  noticed  the  broken 
wire,  but  did  not  return  to  his  home  to  warn  his  son,  whom  he 
knew  would  come  over  the  same  street,  to  avoid  the  wire.  It  was 
held  that  the  duty  of  the  father  to  warn  his  son  under  the  cir- 
cumstances was  not  so  clear  as  to  justify  the  court  in  declaring  it 
as  a  matter  of  law.  Idon. 
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Contact  with  pulley  wire  used  in  hoieting  are  lampe. — An  eleetiie 
light  company  is  guilty  of  negligence  in  permitting  a  pulley  wire 
used  in  lowering  and  hoisting  an  arc  lamp  to  come  in  eontaot  with 
the  feed  wire  of  the  lamp  and  thereby  become  dangerously  charged 
with  electricity. 

Lexington  Railway  Co.  v.  Fain's  Adm'r 499 

Duty  to  prevent  accidents. — ^Those  who  manufacture  or  use  electricity 
for  private  advantage  must  do  so  at  their  peril;  the  only  way  to 
prevent  accidents  where  a  deadly  current  is  used  is  to  have  per- 
fect protection  at  those  points  where  people  are  liable  to  come  in 
contact  with  it.  Idem. 

Contributory  negligence, — ^Where  a  boy  inadvertently  or  purposely 
touches  a  deadly  electric  wire  within  easy  reach  without  knowl- 
edge of  danger  he  is  not  guilty  of  contributory  negligence.  Idem. 

Contact  with  live  guy  unre. — Contributory  negligence  is  not  con- 
clusively established  by  voluntary  contact  with  a  live  gay  wire 
where  it  appears  that  such  guy  wire  had  been  charged  with  elec- 
tricity for  several  days  with  notice  to  the  defendant,  and  that 
such  wire  had  been  handled  by  various  parties  during  that  time. 

South  Omaha  Water  Works  Co.  v.  Voseck   612 

Erected  along  bridges;  contact  with  live  wire. — ^The  plaintiff's  in- 
testate was  killed  by  an  electric  shock  from  an  electric  wire  at- 
tached to  a  bridge,  while  upon  a  truss  of  the  bridge  preparatory  to 
diving  therefrom  into  the  stream.  The  wires  were  uninsulated  and 
were  so  located  as  to  be  accessible  to  boys  playing  upon  the 
trusses,  which  they  had  long  been  accustomed  to  do.  The  evi- 
dence was  held  sufficient  to  show  negligence  of  the  defendant. 

Nelson  v.  Branf ord  Lighting  &  Water  Co 542 

Degree  of  care  required  of  company. — In  stringing  its  wires  along 
the  trusses  of  a  bridge,  an  electric  company  is  bound  to  consider 
all  the  uses  to  which  the  bridge  is  accustomed  to  be  put.  Under 
the  circumstances  of  the  case  the  company  was  guilty  of  negligence 
in  failing  to  properly  insulate  its  wires,  to  place  them  beyond  the 
reach  of  any  one  standing  on  any  part  of  the  bridge,  and  to  notify 
the  users  of  the  bridge  of  the  danger. 

Nelson  v.  Branf  ord  Light  &  Water  Co 642 

Electric  wires  on  city  viaduct;  defective  insulati^>n. — ^An  electric  com- 
pany erecting  its  wires  on  the  viaduct  of  a  city  street,  outside  or 
close  to  the  traveled  way,  between  which  wire  there  was  a 
railing  over  which  small  boys  were  in  the  habit  of  climbing,  and 
getting  close  to  the  wires,  of  which  fact  the  company  had  knowl- 
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edge.     One  of  the  boys  was  killed  by  coming  in  contact  with  an 
uninsulated  wire.    It  was  held  that  the  company  was  liable. 

Consolidated  Electric  Light  ft  Power  Co.  y.  Healy 548 

Injury  to  ohild  by  contact  ivith  electric  wire  on  roof, — ^A  child  who 
was  permitted  to  play  on  the  roof  of  a  house  in  charge  of  its 
mother  in  the  night  time  was  injured  by  contact  with  an  electric 
wire  running  along  the  roof  of  the  house.  It  was  held  that  the 
defendant  was  not  liable  since  it  oould  not  be  required  to  remedy 
the  defect  in  the  wire  at  a  place  where  it  had  no  reason  to  believe 
it  would  ever  be  touched. 

Cumberland,  Mayor  of,  etc.,  y.  Lottig  562 

Injury  to  treapaseer  hy  contact  vnth  live  wire, — An  electric  light 
company  is  not  liable  for  injuries  to  a  trespasser  on  its  own  lands 
by  contact  with  a  live  wire. 

McCaughna  v.  Owosso  and  Comma  Electric  Co 568 

Injury  to  laborer  working  on  building  by  contact  unth  live  wire; 
duty  as  to  insulation. — An  electric  company  is  bound  to  know  that 
mechanics  and  laborers  will  be  required  in  the  pursuit  of  their 
respective  occupations  to  come  in  proximity  with  wires  erected  on 
signs  and  cornices  on  buUdings,  and  it  is  the  duty  of  such  com- 
pany to  use  every  possible  precaution  to  insulate  its  wires  at  such 
points.  If  injury  results  to  a  person  lawfully  engaged  in  his  duties 
at  suoh  places  without  negligence  on  his  part  the  company  is 
liable. 

Orismann  v.  Missouri  Edison  Electric  Co 569 

Fitzgerald  v.  Edison  Electric  Illuminating  Co 584 

Injury  to  raihoay  employee  by  telephone  wire  suspended  across  rail- 
way tracks. — Evidence  as  to  ownership  of  line. 

Am.  Telegraph  &  Telephone  Co.  v.  Kersh 435 

Duty  of  company  as  to  guy  wires. — ^It  is  the  duty  of  the  defendant 
electric  light  company  to  exercise  reasonable  precaution  against 
passing  a  dangerous  current  of  electricity  through  a  guy  wire  at- 
tached to  a  pole  in  a  vacant  and  unenclosed  lot  in  a  densely  peo- 
pled part  of  a  city. 

New  Omaha  Thomson-Houston  Electric  Light  Co.  v.  John- 
son   


517 


Insulation  of  wires  in  public  streets;  duty  of  electric  light  company. 
— ^An  electric  light  company  maintaining  in  the  public  streets  an 
insulated  electric  light  wire  must  use  reasonable  care  to  prevent 
an  uninsulated  telegraph  wire  from  coming  in  contact  therewith 
so  as  to  wear  off  the  insulation  and  thereby  divert  the  current  into 
the  telegraph  wire  to  the  injury  of  a  person  upon  the  street. 

Hamilton  v.  Bordentown  Electric  Light  &  Motor  Co 524 
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Intulaticn  of  dangeroua  wire;  degree  of  oare. — ^It  is  tbe  duty  of 
electric  light  compaBies  to  use  yeiy  great  care  to  keep  insulated 
or  dangerous  wires  protected  at  places  where  people  have  a  right 
to  go  for  work,  business  or  pleasure. 

Thomas  v.  Wheeling  Electric  Light  Go 628 

Defective  insulation;  prima  facie  negligence. — ^Where  an  injury  is 
occasioned  by  contact  with  a  liye  electric  wire  defectiyely  insulated 
at  a  place  where  it  should  be  safe,  the  company  maintaining  such 
wire  is  guilty  of  prima  facie  negligence.  Idem. 

Contributory  negligence  in  voluntary  contact  u)ith  defective  insulated 
wire. — ^A  person  who  voluntarily  comes  in  contact  with  an  electric 
wire  at  a  place  where  it  should  be  safely  insulated  by  reason  of 
defective  insulation,  he  being  ignorant  of  the  defect,  is  not  guilty 
of  contributory  negligence.  Idem. 

Aaeumption  as  to  insulation, — ^In  places  where  an  electric  light  wire 
should  be  insulated  for  the  safety  of  persons,  one  may  assume  they 
are  so  insulated  if  he  did  not  know  to  the  contrary.  Idem. 

Anticipation  of  injury  from  defective  insulation. — ^An  electrical  com- 
pany must  anticipate  injury  as  liable  to  happen  to  persons  from 
contact  with  its  wires  by  reason  of  defective  insulation  at  places 
where  the  law  requires  such  insulation.  Idem. 

Contact  with  defectively  insulated  wire  attached  to  house. — ^It  is  pre- 
sumptive negligence  for  an  electric  company  to  permit  an  elec- 
tric wire  fastened  to  a  building  within  easy  reach  from  a  window 
to  become  defective. 

Walters  v.  Denver  Consolidated  Electric  Light  Co 555 

Duty  of  company  as  to  insulation  of  such  a  wire. — ^It  is  the  duty  of 
an  electric  company  to  exercise  reasonable  care  under  all  circum- 
stances to  have  and  maintain  a  wire  at  such  a  place  in  a  reason- 
ably safe  condition.  The  question  of  the  negligence  of  the  com- 
pany in  permitting  the  wire  to  become  defectively  insulated  is  for 
the  jury.  Idem. 

Use  by  laborer  of  ruhber  gloves  for  protection  in  handling  wires. — 
It  is  proper  to  submit  to  the  jury  the  question  as  to  whether  a 
person  engaged  as  a  sign  hanger  should  use  rubber  gloves,  boots  and 
coat  to  prevent  injury  from  contact  with  live  electric  wire,  where 
it  is  necessary  for  him  to  handle  such  wires. 

Grismann  v.  Missouri  Edison  Electric  Co 669 

Proof  of  defective  insulation. — ^The  fact  of  the  death  of  the  intestate 
from  contact  with  a  wire  attached  to  a  building  accessible  to  labor- . 
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ers  and  mechanics  in  the  course  of  their  employment  is  condusiye 
proof  of  defective  insulation  and  of  the  negligence  of  the  defendant. 

Grismann  y.  Missouri  Edison  Electri^  Co 560 

Duty  to  insulate  wire  not  traneferahle. — The  duty  imposed  of  prop- 
erly insulating  wires  is  incidental  to  the  ownership  and  operation 
of  an  electric  plant,  and  is  nontransferable. 

Standard  Light  ft  Power  Co.  v.  Munsey 714 

Insulation;  degree  of  oare  to  he  used.    See  note  to 

Thomas  v.  Wheeling  Electric  Light  Co 540 

Insulation  of  wires  attached  to  a  Imilding  at  a  place  where  such 
wires  may  he  easily  reached.    See  note  to 

Walters  y.  Denver  Consolidated  Electric  Light  Co 561 

Injury  to  laborer  on  huilding  hy  electric  shock  received  from  contact 
with  live  wires.    See  note  to 

Fitzgerald  v.  Edison  Electric  Illuminating  Co 587 

Defective  insulation;  as  to  Uahility  of  electric  light  company  for  fire 
caused  hy  defective  insulation.     See  note  to 

Miller  y.  Ouray  Electric  Light  &  Power  Co 617 

Lightning  entering  Imilding  over  telephone  wires, — ^It  was  held  negli- 
gent for  telephone  company  to  permit  its  wires  to  remain  in 
a  building  after  the  instrument  had  been  removed  so  that  at- 
mospheric electricity  striking  such  wires  might  be  inducted  into 
the  building  and  there  discharged  to  the  peril  of  persons  and 
property. 

Southern  Bell  Telephone  &  Telegraph  Co.  v.  Mcl^e 591 

Insulation  to  prevent  injury  hy  lightning. — An  electric  light  com- 
pany is  not  liable  for  a  failure  to  insulate  its  wires  against 
electricity  having  its  origin  in  the  clords  or  atmosphere. 

Phoenix  Light  &  Power  Co.  v.  Bennett 597 

Defective  wiring;  death  hy  fire, — A  complaint  alleging  that  the  de- 
fendant company  was  charged  with  the  duty  of  so  erecting  its 
wire  as  to  enable  the  passage  of  an  electric  current  over  the 
same  with  safety  to  the  occupants  of  buildings  and  to  the  build- 
ings themselves,  and  that  such  company  was  grossly  negligent  in 
performing  such  duty,  states  facts  sufficient  to  constitute  a  cause 
of  action  against  an  electric  company  for  the  death  of  the  plain- 
tiff's son,  who  was  confined  in  the  county  jail,  and  was  killed  lyy 
the  building  catching  fire  from  an  alleged  defect  in  the  electric 
wiring  thereof. 

Miller  v.  Ouray  Electric  Light  &,  Power  Co 611 
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County  oommiasionera  having  charge  of  the  j&il  are  not  peraonally 
liable  for  a  failure  to  in5:pect  the  electrical  wirea  of  the  jail  by 
reason' of  which  the  jail  caught  fire  and  burned,  cauaing  the  death 
of  the  plain  tiff 'a  inteatate.  Idem. 

Application  of  doctrine  of  res  tpao  locquitur, — ^The  doctrine  of  r€B 
ipsa  locquitur  appliea  to  the  caae  of  an  injury  eauaed  by  contact 
with  a  live  wire  auapended  in  the  atreeta. 

Boyd  V.  Portland  General  Electric  Co 476 

See,  alao,  note  to 

Chaperone  v.  Portland  General  Electric  Co 481 

Evidence  as  to  oumerehip, — ^Where  a  peraon  ia  injured  by  falling 
over  a  concealed  wire  while  croasing  a  atreet  ,it  waa  held  that  in 
the  abaence  of  evidence  aa  to  the  ownerahip  of  the  wire  auch  per- 
aon could  not  recover. 

Lee  V.  Maryland  Telephone  &  Telegraph  Ck) 410 

Evidence  as  to  condition  of  wire. — ^In  an  action  for  peraonal  injuriee 
received  by  reaaon  of  the  negligence  of  the  telephone  company  in 
permitting  ita  wirea  to  be  attached  ao  low  down  over  the  highway 
aa  to  be  caught  by  hcHraea'  feet  in  paaaing,  evidence  aa  to  the  con- 
dition of  the  wire  at  the  point  where  the  accident  occurred  aix 
montha   subsequoqat   thprAto,    waa    held    ineompeteui. 

Hannum  v.  Hill 4.36 

Evidence  of  condition  after  injury, — In  an  action  for  an  injury 
eauaed  by  contact  with  a  defectively  inaulated  wire  in  the  atreet, 
evidence  ia  admiasible  to  ahow  that  the  height  of  the  wire  above 
the  place  where  the  plaintiff  waa  walking,  five  or  ten  minutes 
after  the  accident,  aa  bearing  upon  the  queation  aa  to  whether  or 
not  the  wire  waa  ao  aituated  aa  to  unreaaonably  and  careleaaly 
expoae  the  plaintiff  to  danger. 

Glouceater  Electric  Co.  v.  Kankas 493 
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Contact  with  pulley  wire  used  m  hoieti/ng  are  fomfM. — ^An  electric 
light  company  is  guilty  of  negligence  in  permitting  a  pulley  wire 
used  in  lowering  and  hoisting  an  arc  lamp  to  come  in  contact  with 
the  feed  wire  of  the  lamp  and  thereby  become  dangerously  charged 
with  electricity. 

Lexington  Railway  Co.  v.  Fain's  Adm'r 409 

Duty  to  prevent  accidents, — ^Those  who  manufacture  or  use  electricity 
for  private  advantage  must  do  so  at  their  peril;  the  only  way  to 
prevent  accidents  where  a  deadly  current  is  uaed  is  to  have  per- 
fect protection  at  those  points  where  people  are  liable  to  come  in 
contact  with  it.  Idem. 

Contributory  negligence. — Where  a  boy  inadvertently  or  purposely 
touches  a  deadly  electric  wire  within  easy  reach  without  knowl- 
edge of  danger  he  is  not  guilty  of  contributory  negligence.  Idem. 

Contact  with  live  guy  wire, — Contributory  negligence  is  not  con- 
clusively established  by  voluntary  contact  with  a  live  guy  wire 
where  it  appears  that  such  guy  wire  had  been  charged  with  elec- 
tricity for  several  days  with  notice  to  the  defendant,  and  that 
such  wire  had  been  handled  by  various  parties  during  that  time. 

South  Omaha  Water  Works  Co.  v.  Voseck   512 

Erected  along  hridgee;  contact  with  live  wire. — ^The  plaintiff's  in- 
testate was  killed  by  an  electric  shock  from  an  electric  wire  at- 
tached to  a  bridge,  while  upon  a  truss  of  the  bridge  preparatory  to 
diving  therefrom  into  the  stream.  The  wires  were  uninsulated  and 
were  so  located  as  to  be  accessible  to  boys  playing  upon  the 
trusses,  which  they  had  long  been  accustomed  to  do.  The  evi- 
dence was  held  sufficient  to  show  negligence  of  the  defendant. 

Nelson  v.  Branford  Lighting  &  Water  Co 542 

Degree  of  care  required  of  company. — In  stringing  its  wires  along 
the  trusses  of  a  bridge,  an  electric  company  is  bound  to  consider 
all  the  uses  to  which  the  bridge  is  accustomed  to  be  put.  Under 
the  circumstances  of  the  case  the  company  was  guilty  of  negligence 
in  failing  to  properly  insulate  its  wires,  to  place  them  beyond  the 
reach  of  any  one  standing  on  any  part  of  the  bridge,  and  to  notify 
the  users  of  the  bridge  of  the  danger. 

Nelson  v.  Branford  Light  &  Water  Co 642 

Electric  wires  on  city  viaduct;  defective  insulation. — ^An  electric  com- 
pany erecting  its  wires  on  the  viaduct  of  a  city  street,  outside  or 
close  to  the  traveled  way,  between  which  wire  there  was  a 
railing  over  which  small  boys  were  in  the  habit  of  climbing,  and 
getting  close  to  the  wires,  of  which  fact  the  company  had  knowl- 
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edge.     One  of  the  boys  was  killed  bj  coming  in  contact  with  on 
uniUBulatcd  wire.     It  was  held  that  the  company  was  liable. 

Consolidated  Electric  Light  ft  Power  Co.  v.  Heal; 

Injury  to  oMld  hy  oontact  toith  electric  wire  on  roof. — A  child  who 
was  permitted  to  play  on  the  roof  of  a  house  in  charge  of  its 
mother  in  the  night  time  was  injured  by  contact  with  an  electric 
wire  running  along  the  roof  of  the  house.  It  waa  held  that  the 
defendant  was  not  liable  since  it  could  not  be  required  to  remedy 
the  defect  in  the  wire  at  a  place  where  it  had  no  reason  to  believe 
it  would  cTer  be  touched. 

Cumberland,  Mayor  of,  etc.,  v.  Lottig  

Injury  $o  Irespateer  by  oonlact  with  Uve  tctre. — An  electric  light 
company  is  not  ll&ble  for  injuriea  to  a  treepaaser  on  its  own  landji 
by  contact  with  a  live  wire. 

McCaughna  v.  Owosso  and  Corruna  Electric  Co 

Injury  to  laborer  vrorking  on  huilding  by  contact  urith  live  wire; 
duly  at  to  insulation. — An  electric  company  is  bound  to  know  that 
mechanics  and  laborers  will  be  required  in  the  pursuit  of  their 
respective  occupations  to  come  in  proximity  with  wires  erected  on 
signs  and  cornices  on  buildings,  and  it  is  the  duty  of  such  com- 
pany to  use  every  possible  precaution  to  insulate  its  wires  at  such 
ptHnta.  If  injury  results  to  a  person  lawfully  engaged  in  his  duties 
at  such  places  without  negligence  on  his  part  the  company  is 
liable. 

Orismann  v.  Hisaouri  Edison  Electric  Co 

Fitigerald  t.   Edison  Electric  Illuminating  Co 

Injury  to  railway  employee  by  telephone  wire  tatpended  aoroaa  rail- 
vay  track*. — Evidence  as  to  ownership  of  line. 

Am.  Telegraph  ft  Telephone  Co.  v,  Kersh 

Duly  of  oompamy  a»  to  gay  tPtre*. — It  is  the  duty  of  the  defendant 
electric  light  company  to  exercise  reasonable  precaution  against 
passing  a  dangerous  current  of  electricity  through  a  guy  wire  at- 
tAched  to  a  pole  in  a  vacant  and  unenclosed  lot  in  a  densely  peo- 
pled part  of  a  city. 

New  Omaha  Thomson-Houston  Electric  Light  Co.  v.  John- 

Intutation  of  unret  in  public  ttreete;  duty  of  eteotrio  light  ootnpany. 
— An  electric  light  company  mainUining  in  the  public  streets  an 
insulat«d  electric  light  wire  must  use  reasonable  care  to  prevent 
an  uninsulated  telegraph  wire  from  coming  in  conUct  therewith 
so  as  to  wear  off  the  insulation  and  thereby  divert  the  current  into 
(he  telegraph  wire  to  the  injury  of  a  person  upon  the  street. 
Hamilton  v.  Bordentown  Electric  Light  ft  Motor  Co 
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InatUaiion  of  dangerouM  wire;  degree  of  care. — ^It  is  the  duty  of 
electric  light  companieB  to  use  very  great  care  to  keep  iiuiilated 
or  dangerous  wires  protected  at  places  where  people  have  a  right 
to  go  for  work,  business  or  pleasure. 

Thomas  v.  Wheeling  Electric  Light  Go 628 

Defective  ineulation;  prima  facie  negligence. — ^Where  an  injury  is 
occasioned  by  contact  with  a  liye  electric  wire  defectively  insulated 
at  a  place  where  it  should  be  safe,  the  company  maintaining  such 
wire  is  guilty  of  prima  facie  negligence.  Idem. 

Ocniributory  negligence  in  voluntary  contact  with  defective  ineuUUed 
wire. — ^A  person  who  voluntarily  comes  in  contact  with  an  electric 
wire  at  a  place  where  it  should  be  safely  insulated  by  reason  of 
defective  insulation,  he  being  ignorant  of  the  defect,  is  not  guilty 
of  contributory  negligence.  Idem. 

Aeawnpticn  ae  to  insulation, — ^In  places  where  an  electric  light  wire 
should  be  insulated  for  the  safety  of  persons,  one  may  assume  they 
are  so  insulated  if  he  did  not  know  to  the  contrary.  Idem. 

Anticipation  of  injury  from  defective  insulation, — ^An  electrical  com- 
pany must  anticipate  injury  as  liable  to  happen  to  persons  from 
contact  with  its  wires  by  reason  of  defective  insulation  at  places 
where  the  law  requires  such  insulation.  Idem. 

Contact  with  defectively  insulated  wire  attached  to  house. — ^It  is  pre- 
sumptive negligence  for  an  electric  company  to  permit  an  elec- 
tric wire  fastened  to  a  building  within  easy  reach  from  a  window 
to  become  defective. 

Walters  v.  Denver  Consolidated  Electric  Light  Co 656 

Duty  of  company  as  to  insulation  of  such  a  wire. — ^It  is  the  duty  of 
an  electric  company  to  exercise  reasonable  care  under  all  circum- 
stances to  have  and  maintain  a  wire  at  such  a  place  in  a  reason- 
ably safe  condition.  The  question  of  the  negligence  of  the  com- 
pany in  permitting  the  wire  to  become  defectively  insulated  is  for 
the  jury.  Idem. 

Use  by  laborer  of  ruhber  gloves  for  protection  in  handling  wires. — 
It  is  proper  to  submit  to  the  jury  the  question  as  to  whether  a 
person  engaged  as  a  sign  hanger  should  use  rubber  gloves,  boots  and 
coat  to  prevent  injury  from  contact  with  live  electric  wire,  where 
it  is  necessary  for  him  to  handle  such  wires. 

Grismann  v.  Missouri  Edison  Electric  Go 669 

Proof  of  defective  insulation. — ^The  fact  of  the  death  of  the  intestate 
from  contact  with  a  wire  attached  to  a  building  accessible  to  labor- . 
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WIRES   (continued). 
era  uid  mechanics  in  tbe  coutbc  of  their  emploTment  is  coDcliuiTe 
proof  of  defective  inanlktioii  and  of  tbe  negligeoce  of  tbe  defendant. 
Grismann  t.   Miasouri   Edison   Electrip   Co 

JSuty  to  iH«ulat«  wir«  not  trantferabla.— The  duty  impowd  of  prop- 
erljr  inaulating  wires  ia  incidental  to  the  ownership  and  operation 
of  an  electric  plant,  and  is  nontransferable. 

Standard  Light  k  Power  Co.  v.  Munsej 

ftMvIalton;  degree  of  oare  to  be  need.    See  note  to 

Thomas  t.  Wheeling  Electric  Light  Co 

Inflation  of  tairet  attached  to  a  Intildmg  at  a  piaoe  tdkere  tueh 
wires  ma^  bs  eaaily  reached.     See  note  to 

Walters  v.  Denver  Consolidated  Electric  Light  Go 

Injurg  to  laborer  on  building  by  electrie  ahook  reoeivad  from  oontaet 
■toith  live  wires.     See  note  to 

Fitzgerald  v.  Edison  Electric  niuminating  Co 

Defective  inaulation;  ai  to  UdbiUiy  of  eleelric  Ughi  eompany  for  fire 
canted  by  defective  insulation.     8ee  note  to 

Miller  t.  Ouray  Electric  Light  t  Power  Co 

Lightning  entering  building  over  telephone  wires. — It  was  held  negli- 
gent for  telephone  company  to  permit  its  wires  to  remain  In 
a  building  after  the  instrument  bad  been  removed  so  tliat  at- 
mospheric electrici^  striking  such  wires  might  be  inducted  into 
the  building  and  there  discharged  to  the  peril  of  persona  and 
proper^. 

Southern  Bell  Telephone  t  Telegraph  Co.  v.  Hcl^e 

Insulation  to  prevent  injury  6y  I»srA(niny. — An  electric  light  com- 
pany is  not  liable  for  a  failure  to  insulate  its  wires  against 
electricity  having  ita  origin  in  tbe  clovds  or  atmosphere. 

Phoenix  Light  A  Power  Co.  v.  Bennett 

Defective  wiring;  death  6y  fire. — ^A  complaint  alleging  that  the  de- 
fendant company  was  charged  with  the  duty  of  so  erecting  Its 
wire  as  to  enable  the  passage  of  an  elcctrio  current  over  tbe 
same  with  safety  to  the  occupants  of  buildings  and  to  the  build- 
ings themselves,  and  that  such  company  was  grossly  negligent  in 
performing  aneh  duty,  states  facts  sutBcient  to  eanstitut«  a  cause 
of  action  against  an  electric  company  for  tbe  death  of  the  plain- 
tiffg  son,  who  was  conBned  in  the  county  jail,  and  was  killed  by 
the  building  catching  fire  from  an  alleged  defect  in  the  electric 
wiring  thereof. 

Miller  v.  Ouray  Electric  Light  ft  Power  Co 
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County  oommiflBioners  having  charge  of  the  jail  are  not  personally 
liable  for  a  failure  to  inspect  the  electrical  wires  of  the  jail  by 
reason' of  which  the  jail  caught  fire  and  burned,  causing  the  death 
of  the  plaintiff's  intestate.  Idem. 

Application  of  4ootrins  of  res  ipso  locquitur. — The  doctrine  of  rM 
tpsa  locquitur  applies  to  the  case  of  an  injury  caused  by  contact 
with  a  live  wire  suspended  in  the  streets. 

Boyd  V.  Portland  General  Electric  Co 476 

See,  also,  note  to 

Chaperone  ▼.  Portland  General  Electric  Co 481 

Evidence  as  to  ownership. — ^Where  a  person  is  injured  by  falling 
over  a  concealed  wire  while  crossing  a  street  ,it  was  held  that  in 
the  absence  of  evidence  as  to  the  ownership  of  the  wire  such  per- 
son could  not  recover. 

Lee  V.  Maryland  Telephone  &  Telegraph  Go 419 

Evidence  aa  to  condition  of  wire. — In  an  action  for  personal  injuries 
received  by  reason  of  the  negligence  of  the  telephone  company  in 
permitting  its  wires  to  be  attached  so  low  down  over  the  highway 
as  to  be  caught  by  horses'  feet  in  passing,  evidence  as  to  the  con- 
dition of  the  wire  at  the  point  where  the  accident  occurred  six 
month  A    sabsequoqat   thereto,   was    held    Ineutnpeteni. 

Hannum  v.  Hill 4.36 

Evidence  of  condition  after  injury, — In  an  action  for  an  injury 
caused  by  contact  with  a  defectively  insulated  wire  in  the  street, 
evidence  is  admissible  to  show  that  the  height  of  the  wire  above 
the  place  where  the  plaintiff  was  walking,  five  or  ten  minutes 
after  the  accident,  as  bearing  upon  the  question  as  to  whether  or 
not  the  wire  was  so  situated  as  to  unreasonably  and  carelessly 
expose  the  plaintiff  to  danger. 

Gloucester  Electric  Co.  v.  Kankas *^3 
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